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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 
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Hon. WILLIAM L. PUTNAM, Circuit Judge Portiand, Me. 
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Hon. CLARBNCE HALE, District Judge, Maine Portiand, Me. 

Mou. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hainpshire Littleton, N. H. 
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Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New Torlt, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Mon. HENRY WADE ROGERS, Circuit Judge , New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Mon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 
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Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUPFINGTON, Circuit Judge Plttsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphla, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wllmlngton, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmlngton, Del. 
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Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvanla Philadelphla. Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Plttsburg, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. a 
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Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia PhlUppi, W. Va. 

Hon. BENJAMIN F. KBLLBR, District Judge, S. D. West Virginia Charleston, W. Va. 
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Hon. JOSEPH R. LAMAR. Circuit Justice Washington, D. 0. 
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Hon. A. P. McCORMICK, Circuit Judge Waco, Tes. 

Hon. RICHARD W. WALKER, Circuit Judge Huntsvllle, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmlngbani, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florlda Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, B. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 
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Hon. GORDON RUSSBLL, District Judge, B. D. Teïas Sherman, Tex. 

Hon. EDWARD R. MËEK, District Judge, N. D. Texas Dallas, Tes. 

Hon. WALLER T. BUENS, District Judge, S. D. Texas Houston, Tex 
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Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati. Ohlo. 
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Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 
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Hon. ARTHUR J. TUTTLB, District Judge, B. D. Michigan Détroit, Mich. 
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SOUTHERN RY. CO. v. COOK. 
(Circuit Court of Appeals, Fourth Circuit. September 15, 1915.) 

No. 1349. 

1. Pleadino <®=364 — Déclaration — Sepaiîate Causes in Ome Codnt. 

In an action against a rallroad company for the death of a section fore- 
man, killed by a train, a count in the déclaration alleging négligence of 
défendant in falling to keep a lookout, in falling to give warning signais, 
and in running at a dangerous rate of speed heid not demurrable, as 
stating separate and distinct causes of action, since, while neither fail- 
ure to give signais nor higli speed will alone ordinarily constitute ac- 
tlonable négligence in respect to a track worknian, either may be négli- 
gent under certain conditions, and both would aggravate the négligence 
of running without a lookout. 

[Ed. Note.— For other cases, see Pleading, Cent. DIg. §§ 134-137 ; Dec. 
Dig. ©=564.] 

2. Mastee and Servant <@=>258 — Action fob Death of Servant — Pleading. 

A second count, alleging négligence in falling to promulgate and enforce 
reasonable rules for the protection of décèdent, and in running the train 
at a dangerous speed around a curve in a eut, without givlng any signal 
or keeping a lookout, held not demurrable, in that it did not speclfy 
what the rules should be ; its meaning being évident f rom the other 
allégations. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §| 
816-836; Dec. Dig. <@=258.] 

3. Master and Servant ©=3286 — Action fob Death of Servant — Questions 

FOB JUEY. 

Evidence tendlng to show négligence in the running of a train by whlch 
a section foreman was klUed held, sufHoient to justify the court. In an 
action for the death. In refuslng to direct a verdict for défendant, and 
in submitting the case to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 816- 
836 ; Dec. Dig. ®=286.] 

4. Masteb and Seevant ©=3278 — Action fob Death or Servant — Evidence 

OF Négligence — Violation of Rules. 

Although a rule of a rallroad company with respect to the speed of 
trains when passlng a station was intended primarily for the protection 
of trains at a cross swltch, yet where it also affects the safety of em- 
ployés working on the track and is generally observed, they are en- 
titled to rely on it, and its violation la a particular instance is évidence 
of négligence toward them. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
$*56-958, 960-969, 971, 972, 977 ; Dec. Dig. <@=278.] 

Ê=»For other cassos see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
226 F.— 1 
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5. Death <©=9l04 — Instructions — Meastjre of Damages. 

Instructions, In an action for tlie deatli of an employé, as to the damages 
recoverable for tlie beneflt of liis widow and children, considered and 
approved. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 1-12-14S ; Dec. 

Dlg. i®:=5l04.] 

Knapp, Circuit Judge, dissenting. 

In Error to the District Court o£ the United States for the West- 
ern District of Virginia, at Danville ; Henry C. McDowell, Judge. 

Action at law by C. S. Cook, administrator of W. M. Poteat, de- 
ceased, against the Southern Railway Company. Judgment for plain- 
tifif, and défendant brings error. Affirmed. 

William Leigh, of Danville, Va., and R. B. Tunstall, of Norfolk, Va., 
for plaintifï in error. 

B. H. Custer and Harry Wooding, Jr., both of Danville, Va., for de- 
fendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The plaintiff, as administrator of the es- 
tate of W. M. Poteat, recovered judgment against the Southern Rail- 
way Company for the négligent killing of Poteat while employed as a 
section foreman. 

[ 1 ] The first question to be decided is whether the District Judge 
was right in overruling the demurrer to the first and second counts of 
the déclaration. The allégation is made in each of the counts that Pot- 
eat as section foreman was on the track in the discharge of his duties, 
that the défendant either knew or should hâve known that he was 
there, and that one of the defendant's trains engaged in interstate 
commerce struck and killed him. The first count charges négligence 
to the défendant (1) in failing to keep a proper lookout ; (2) in f ailing 
to give proper warning of the approach of the train ; and (3) in run- 
ning its train at a dangerous and reckless rate of speed. There is no 
allégation that the train was not running on its schedule time. The de- 
murrer was as f ollows : 

"(1) Each count in the déclaration contains several allégations of duty, 
a part of whlch impose no obligation on the défendant, and attributes the 
injury complained of to the cumulative efEect of ail as the approximate 
cause of the injury. In each count the speed of the train is set eut as one 
of the grounds of négligence, and the f allure to sound its whlstle and ring its 
bell is set up as négligence. Thèse acts and omissions were not négligence. 

"(2) The second count allèges the failure to bave or to obey any propei 
rules or régulations, etc.; but It does not allège what rules or régulations 
there should hâve been, or that thej failure to hâve them approxlinately 
caused the injuries complained of." 

To support the demurrer, the défendant relies on a rule of pleading 
thus laid down by the Suprême Court of Appeals of Virginia in N. & 
W. Ry. Co. V. Stegall, 105 Va. 538, 54 S. E. 19. 

"It Is clear, therefore, from the authorlties, that the défendant was not 
guilty of actionable négligence in pushing the train In question over ita 
trestle, and was under no obligation to keep a lookout on the end of Its 

^ssFor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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cars, or, In anticipation of decedent's présence on the trestle, to provii^e for 
lils safety. It was the duty of tlie défendant, it is true, to observe the speed 
ordinance of tlie city of Bristol; but the alleged violation of tliat ordiiiauce 
is commingled with tlie averments that the défendant was dereliet in its duty 
to the décèdent in piishing, instead of puUing, its train across the trestle, 
land in not stationing a lookout on the end of the cars, to the combirred 
effect of ail of which the injury coniplained of is ascribed as the proximate 
cause. We are of opinion that a count in a déclaration thus blending alléga- 
tions of duty, only one of which imposes any obligation upon the défendant, 
and attributes the accident to the cumulative efCect of ail as the proximate 
cause, does not conform to the reasonable rule of pleading applicable to this 
class of cases, which requires that the duty alleged to be owing from the 
défendant and the acts of négligence relied on shall be stated with sufflcient 
partlcularity and clearness to enable the défendant to understand the nature 
of the charge that he is called upon to answer." 

At the argument it was conceded that the allégation contained in the 
déclaration of failure to keep a lookout was good as an allégation of 
actionable négligence. The inquiry then is whether this good alléga- 
tion in the first count is so blended with the other separate and distinct 
allégations of running at an excessive speed and failure to give signais, 
which it is insisted do not constitute négligence, as to bring the count 
within the rule laid down in the case cited. 

High speed alone is not négligence. The gênerai rule >s that a 
railroad Company must be allowed to run its trains at such speed as 
seems to be convenient for the conduct of its business. But the 
rule has the limitation that the company cannot run its trains at a speed 
which, in view of spécial circumstances, subjects its employés or others 
to unusual and unnecessary péril. Thèse circumstances may be the 
présence of defects in the track, or curves, or other structures, or some 
négligent act or omission of the company, such as having no lookout. 
Railroad v. Bishard, 147 Fed. 496, 78 C. C. A. 62 ; Meloy v. Railroad 
n lowa, 743, 42 N. W. 563, 4 L. R. A. 287, 14 Am. St. Rep. 325 
Railway v. Lewis, 145 111. 67, 33 N. E. 960; New York, C. & St 
L. R. Co. V. Kistler, 66 Ohio St. 326, 64 N. E. 130; Becke v. Missouri 
Pacific R. Co., 102 Mo. 544, 13 S. W. 1053, and note, 9 L. R. A. 157 
Robertson v. Robertson, 147 Ala. 311, 40 South. 104, and note, 3 L, 
R. A. (N. S.) 774, 10 Ann. Cas. 1051 ; Atchison, T. & S. F. R. Co. v 
Schriver, 80 Kan. 540, 103 Pac. 994, and note, 24 L. R. A. (N. S.) 
492 ; N. & W. Ry. Co. v. R. S. Fritts, 103 Va. 687, 49 S. E. 971, 68 
L. R. A. 864, 106 Am. St. Rep. 911 ; C & O. Ry. Co. v. Clowes, 93 Va. 
189, 24 S. E. 833; Chicago & N. W. Co. v. O'Brien, 153 Fed. 511, 82 
C. C. A. 461. 

While an engineer knows that work must be constantly done on dif- 
férent portions of the track, ordinarily he may assume that sectionmen 
will be on the lookout and protect themselves against a train run in the 
usual way, even at a very high speed. But this does not exempt him 
from the duty of keeping a lookout for trackmen who may be caught 
unawares, or who may be unable to get a hand car off in time, or of 
giving signais or stopping the train according to the circumstances ; and 
the duty is more pressing if he is running at a high and unusual rate 
of speed. While, therefore, under ordinary conditions, neither high 
speed nor the failure to give signais, standing alone, would constitute 
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négligence towards workmen on the track, both would aggravate the 
négligence of running without a lookout. Conversely, running at a 
very high rate of speed without a lookout would be négligence. It is 
not necessary to look at each of the three différent charges of négli- 
gence separately as a distinct cause of action. If they are so related, 
as we think they are, that taken together they constitute one or more 
acts of négligence, it is sufficient. 

We think this conclusion not inconsistent with the rule of N. & W. 
Ry. V. Stegall, supra. In that case the court held that the railroad 
owed only the duty of observing the speed ordinance of the city of 
Bristol, and that it was in such relation to the deceased that it would 
hâve owed no duty to him with respect to speed, but for the ordinance. 
Since the one act of négligence was founded on the ordinance, the 
plaintiff was limited to that, and could not claim that other acts en- 
tirely lawful could be added to the statutory offense as aggravation 
of it. In other words, there it was the ordinance, and not the surround- 
ing circumstances, which made the rate of speed négligence, and there- 
fore the other allégations of failing to keep a lookout and pushing 
the cars across the trestle could not be treated other tban as separate 
innocent acts alleged and relied on as négligence in themselves. 

[2] The second count is more definite, and still less subject to de- 
murrer. It allèges négligence (1) in failing to promulgate and enforce 
reasonable rules for the protection of Poteat, a section foreman; (2) 
in running the train at an unreasonable speed around a curve in a deep 
eut without ringing its bell or blowing its whistle, and without keep- 
ing any lookout for the protection of the décèdent. It is not definitely 
alleged what the rules should hâve been, but it is sufficiently évident 
that the pleader meant to say that the défendant had failed to make 
reasonable rules as to giving signais, keeping a lookout, and regulating 
speed around a curve in a deep eut. It is not necessary to allège what 
the rules should hâve been. The failure to provide any reasonable 
rules as alleged for the conduct of the train and the hand car would 
be itself an act of négligence. Wright's Adm'r v. Southern Ry. Co., 
101 Va. 36, 42 S. E. 913. 

[3] It is next insisted that the District Judge should hâve instructed 
the jury to find for the défendant. Instead of giving that instruction, 
the District Judge charged as foUows: 

"You are furtber Instructed that the only theory upon which the plaintiff 
can recover any damages at ail is that the engineer violated the speed rule, 
or that, after having observed the danger of the section erew, he failed to 
use ordinary and reasonable care under the circumstances to avoid the ac- 
cident." 

The material inquiry, therefore, îs whether there was any évi- 
dence warranting a finding of négligence as to speed, or failure to 
keep a lookout, or failure to use ail reasonable means to stop the train 
in time to avoid the accident. There is no dispute as to thèse facts : 

On March 1, 1913, Poteat, a section foreman, had been working 
with his crew south of Fall Creek station. In the afternoon he started 
with the crew of three other men to Fall Creek to perform the duty 
required of him of cleaning up the station and lighting the switch 
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lamps. About one-half to three-fourths of a mile noTth of the sta- 
tion there was a slow board requiring a maximum speed of 30 miles 
an heur for passenger trains, and about a half mile south of the sta- 
tion there was a similar slow board. South-bound passenger train 
No. 35, due at 4:05, was about 30 minutes late. Poteat, northbound 
on the hand car, stopped several times to listen for the train. The 
train, having passed the station, came in sight around a curve 518 
feet away. When Poteat saw it he had barely got his car in motion 
after his last stop opposite the south slow board. He stopped his 
car at once and tried to get it off the track, but before he had been 
able to accomplish his purpose was struck by the engine and killed. 

The évidence on behalf of the plaintiff tended to prove that the 
slow boards meant an instruction to the engineer to run at a speed not 
exceeding 30 miles an hour for the entire distance between the slow 
boards; that the train was running much f aster, some of the wit- 
nesses saying about 60 miles an hour ; that the speed of the train was 
not reduced; that the hand car was knocked 90 feet and Poteat 115 
feet by the engine ; that if the engineer had been running at no more 
than the required speed of 30 miles an hour, and had been on the look- 
out, he would hâve seen the hand car and realized the péril of the 
crew as soon as he turned the curve, and could hâve stopped the train 
in time to avoid the accident. 

The testimony on behalf of the défendant was to the effect that 
the slow board required a speed not exceeding 30 miles only until 
the cross switch was passed, but that in fact the speed at the time of 
the accident was not over 30 miles ; that the engineer was on the look- 
out, saw Poteat and the hand car as soon as he rounded the curve, 
and used ail possible means to stop; that it was not possible to stop 
the train in the distance of 518 feet. This conflict of évidence made 
issues of fact pertinent to the décision of the case as to whether the 
speed of the train was more than 30 miles an hour, whether the en- 
gineer was keeping a lookout, whether he used ail means at hand to 
stop the train as soon as Poteat was in the range of his vision, and 
whether it was possible to stop the train in time. If the speed was 
much greater than 30 miles an hour, the engineer was not at fault in 
failing to stop, for it is agreed that, running at a high speed, he could 
not hâve stopped in time. But he testified that his speed was 30 miles 
an hour, and it was for the jury to say whether his statement or that 
of the witnesses for the plaintiff, who placed the speed much higher, 
was true. Acceptance of his statement as to speed would make vital 
the other issues, as to whether he was on the lookout, whether he 
could hâve stopped in time, and whether he used ail means at hand 
to do so. Thèse issues were properly submitted to the jury in the 
instruction quoted. 

The position is very strong that the slow boards did not limit the 
speed to 30 miles an hour at the place of the accident, and that there- 
fore it was error to submit to the jury as an issue the violation of a 
speed rule. Fowlkes, track supervisor, testified that the slow boards 
meant a requirement to reduce speed to 30 miles an hour until the 
switch was passed, with liberty to résume speed upon passing the 
switch. On the other hand, Lewis, a section hand, and Currier, who 
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had been an engineef, testified that slow boards were meant ta control 
speed ail the way from one board to the other. It is somewhat sig- 
nificant that the engineer did not testify directiy on the point, but did 
indicate that he regarded the 30-mile rate of speed required until he 
passed the slow board by testifying that he maintained the slow speed 
at the south slow board, although he was behind time. It is true no 
reason is apparent for requiring the reduced speed to be maintained 
after passing the cross switch. But the lack of reason is not con- 
troUing, for it is common knowledge that in ail lines of business rules 
and customs which seem to hâve no basis in reason are sometimes pre- 
scribed and relied on. On the whole, we cannot say that the testi- 
mony afforded no ground for reasonable men to reach the conclusion 
that the slow boards required a maximum speed of 30 miles an 
hour until the slow board in front of the train had been passed. 

It is contended, however, that the slow board rule was intended ex- 
clusively for the protection of trains at the cross switch, and not for the 
protection of sectionmen, and that failure to observe it could not be 
the basis of a charge of négligence towards workmen on the track. 
The principle is well settled that : 

"Where a duty Is Imposed for tJie protection of persons In particular sit- 
uations or relations, a breach of it which happens to resuit in injury to 
one in altogether a différent situation or relation is not as to hlm action- 
able." St li. & S. F. Ry. Co. v. Oonarty, 238 U. S. 24.3, 35 Sup. Ct. 785, 59 
L. Ed. 1290. 

But the point of difficulty, which cannot be met by any hard and 
fast formula, is to segregate the persons who are within or without 
the protection of the duty imposed on others by rule or otherwise. 
The gênerai principle is thus stated in Stevens v. Boston E. Ry. Co., 
184 Mass. 476, 69 N. E. 338 : 

"So a rule made by a corporation for the guldance of its servants in mat- 
ters affectlng the safety of others Is made In the performance of a duty, by 
a party that is called upon to consider methods, and détermine how its busi- 
ness shall be conducted. Such. a rule, made known to its servants, créâtes a 
duty of obédience as between the master and the servant, and disobedlence 
of It by the servant Is négligence as between the two. If such disobedlence 
injuriously afifects a thlrd person, it is not to be assumed in favor of the 
master that the négligence was immaterial to the injured person, and that 
his rights were not affeeted by it. Bather ought it to be held an implication 
that there was a breach of duty towards him, as well as towards the mas- 
ter who prescribed the conduct that he thought necessary or désirable for 
protection in sudi cases. Against the proprietor of a business, the methods 
which he adopts for the protection of others are some évidence of what he 
thinks necessary or proper to insure thelr safety." 

See New! York, C. & St. L. R. Co. v. Niebel, 214 Fed. 952, 131 
C. C. A. 248; Southern Ry. v. Davis, 15 Ga. App. 736, 84 S. E. 206. 

[4] Often a rule intended primarily for one class of persons is so gen- 
erally and properly conf ormed to by other classes that it becomes their 
protection also. For example, a rule requiring a train to stop at ail 
stations is not intended for the protection of trackmen; but it would 
be actionable négligence for an engineer to run by a station into a 
hand car, not removed in time because of reliance by the section f ore- 
man on the stop. Where the rule thus directiy and constantly affects 
the safety of others, its disobedlence is évidence of négligence towards 
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them. While it is true that the speed rule did not warrant the décèdent 
in relaxing his own vigilance in keeping out of the way of trains, it 
was one of tlie factors which he had a right to take into considération 
in regulating his conduct ; and the f ailure to observe it was some évi- 
dence of négligence as to him. 

[5] The court instructed the jury that the damages, if any, were to 
be "measured by the amount which will fairly compensate for the 
pecuniary injury sufïered by the widow and infant children as the 
direct resuit of the death of the husband and father," and then elab- 
orated as follows: 

"(1) What the eaming capaclty of the deceased was at the time of his 
death, what it would probably hâve been in the future, had he not been 
killed, and what benefit his wife and children would probably hâve derived 
theretrom as shown by the évidence. In estimating the probable earnings of 
décèdent and probable length of his life, had he not been klUed, you should 
consider his âge, health, habits, intelligence, character and probable expec- 
taney of life as shown by the évidence. 

"(2) Consider also the care, attention, instruction, training, advice, and 
guidanee which one of decedent's disposition, character, habits, Intelligence, 
and dévotion to his parental duties, or indifférence thereto, as shown by 
the évidence, would probably be expected to glve to his infant children during 
thelr minority, and the pecuniary benefit therefrom to said children." 

A request was refused for the additional instruction that: 

"The jury should deduct from the probable future eaming capacity of the 
décèdent, had he lived, the amount that he would probably hâve expended on 
hlmself." 

The instruction given we think fully covered the point in language 
which has had fréquent judicial approval. Ëxcess of élaboration as 
to précise methods of arriving at a resuit, which at best can only be 
approximate, is to be avoided, as tending to confuse, rather than to 
aid, the jury. 

Afifirmed, 

KNAPP, Circuit Judge. I dissent, upon the ground that in my judg- 
ment the trial court should hâve directed a verdict for the défendant. 



EOBERTS r. AJSmERSON, Internai Revenue Collecter. 

(Circuit Court of Appeals, Second Circuit. July 21, 1915.) 

No. 290. 

1. Joint-Stock Companies <©=»! — Existence at Common Law. 

At common law, and without any statutory authority, persons may 
associate themselves in joint-stock companies, wlth transférable shares. 

[Ed. Note. — For other cases, see Joint-Stock Companies, Cent. Dîg. § 1 ; 
Dec. Dlg. <S=3l.] 

2. Joint-Stock Companies «©=14 — Président as Tbtjstee— Autiioeity at 

Common Law j 

The président of an unlncorporated joint-stock association does notneed 
statutory authorizatlon to enable him to hold Its real estate lu trust for 
hlmself and other members. 

[Ed. Note. — For other cases, see Joint-Stock Companies, Cent Dig. § 
15; Dec. Dig. <©=>14.] 

®=3f'or other cases see same tapie & KEY-NUMBSR in aU Key-Numbered Digests & Indexes 
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3. Joint- Stock Companies ®=»19 — Suits bt ob Aoainst— Parties— 0)mhon- 

Law Kuue. 

At common law, in the absence of statute, an uniiicorporated Joint- 
stock association cannot sue or be sued In the name of the association 
or its offlcers, but omly in the names of the members composing it, how- 
ever numerous. 

[Eu. Note. — For other cases, see Joint-Stock Companies, Cent. Dig. §§ 
21-27; Dea Dlg. (g=>19.] 

4. Internal Revenue ®=59 — Joint-Stock Company— Fédéral Corporation 

Tax — "Corporation." 

Under the New Tork Joint-Stock Association Law (Consol. Laws, c. 
29), authorizing joint-stock companies to sue and be sued in the name of 
the président or treasurer, and providing that suits against a Joint-.stock 
Company shall be prosecuted in the first instance against the président 
or treasurer, and under Const. N. Y. art. 8, § 3, providing that the tenu 
"corporation" shall be construed to tnclude ail associations and joint- 
stock companies having any of the powers or privilèges of corporations 
not possessed by individuals or partnerships, and that ail corporations 
shall hâve the right to sue, and shall be subject to be sued, in ail casea 
as natural persons, an uniucorporated Joint-stock company, operating an 
express business, its shares being transférable, and its property being 
vested in trust for the association in five dlrectors, enjoyed such privi- 
lèges under the statutes of New York as to be taxable as a joint-stock 
association existlng under the law of the state, under Corporation Tax 
Law Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, § (iSOO), as auiejid- 
ed, providing that every corporation, joint-stock company, or association 
organized for profit and having a capital stock represeated by shares, 
now or hereafter organized under tlie laws of any state, shall be sub- 
ject to a spedal excise tax, since under the statutes of the state the as- 
sociation was endowed with capacitles and attributes not possessed by 
a partnership at common law; it being practically a "corporation" by 
New York law, despite the absence of the important corporate attribute 
of limited llability. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. <S=59. 

For other définitions, see Words and Phrase.s, First and Second Séries, 
Corporation.] 

In Error to the District Court of the United States foT the Southern 
District of New York. 

This cause cornes hère on writ of error to review a judgment of 
the United States District Court for the Southern District of New 
York dismissing the complaint, which judgment was filed on March 
8, 1915. 

Branch P. Kerfoot, of New York City, for plaintiff in error. 

H. Snowden Marshall, Gordon Auchincloss, Sp. Asst. U. S. Atty., 
and Ben A. Matthews, Asst. U. S. Atty., ail of New York City, for 
défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action arises under section 38 of 
the act of Congress approved August 5, 1909, known as the Corpora- 
tion Tax Law, and acts amendatory thereof and supplemental thereto. 
The action is brought to recover corporation excise taxes paid by the 
défendant for the years 1909 and 1910. The issue presented to the 
court is whether the United States Express Company was or was not 

®=5For other cases see ssme topio & KBY-NUMBER In ah Key-Numbered Digests & Indexes 
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subject to the tax imposed. The amount of the tax paid for the year 
1909 was $5,613.12, and for the year 1910 was $8,354.45. The plain- 
tiff, therefore, asks for judgment for $13,967.57 and interest from 
the date of the respective payments. Thèse payments, it is averred, 
were not paid voluntarily, but under duress and protest. 

Section 38 of the act (Comp. St. 1913, § 6300) provides as follows : 

"That every corporation, joint stock company or association, organized for 
profit and having a capital stock représentée! by sbares, * * * now or 
hereafter organized under the laws of the United States or of any state or 
territory of the Uuited States, * » • shall be subject to pay annually a 
spécial excise tax with respect to the earrying cm or doing business by such 
corporation, joint stock company or association, * * * équivalent to one 
per centum upon the entire net income over and above $5,000 received by it 
from ail sources during such year. * * ♦ " 

No claim is made that the United States Express Company was 
organized under any law of the United States. That the company is 
organized for profit and has a capital stock represented by shares is 
not denied. The company avers that it is an unincorporated associa- 
tion or partnership, formed by agreement in New York City on April 
22, 1854, and that ever since it has existed solely by virtue of that 
agreement and extensions thereof. It dénies that it is organized or 
lias ever existed under any law of the United States, or of the state of 
New York, or of any other state or territory. It avers that ail its op- 
érations and activities hâve been carried on without a franchise or 
other rights than such as are allowed to individuals or to partnerships 
under the law of the land. Its agreement, it déclares, has never de- 
pended upon any statute for its efifectiveness. It dénies that it has 
ever been contemplated that its association should dérive a statutory 
privilège of doing business in a capacity other than that of a partner- 
ship or of individuals voluntarily associated for the purpose of earry- 
ing on the business provided for in the partnership agreement. 

It appears that the company is conducting its business in 28 states, 
in the District of Columbia, and in the province of Ontario, and that 
it has some 4,500 offices. Under the original agreement of 1854 the 
company was to continue in existence for a term of 10 years unless 
sooner dissolved by law or by a vote of the directors. But in 1859 
the term was extended for the further term of 20 years from May 
1, 1864. In 1884 it was extended 20 years from May 1, 1884, and in 
1903 it was extended 20 years from May 1, 1904. The articles of 
association state that the parties hâve agreed, and — 

"do hereby severally and mutually covenant and agrée, to form a joint-stock 
company, with the intent and purpose of doing and proseeuting a gênerai ex- 
press forwarding agency, commission, tanking, exchange and Insurance busi- 
ness at and between the city of New York, and such other cities and towns 
in the United States, the Canadas, or other forelgn countries, as the directors, 
hereinafter named, or their successors, may, from time to time, direct." 

The property and management of the company is vested in a board 
of five directors. The board are given authority "to change, alter and 
fix" the number of persons that shall constitute the board, and in case 
of an increase thereof or otherwise to fill the vacancy thereby created. 
They also hâve the right by a unanimous vote to extend the term of 
the existence of the company. They are authorized at any time by 



10 226 FEDERAL EBPORTBR 

a unanimous resolution to dissolve the company if deemed for its 
best interests. They are empowered to déclare dividends out of net 
earnings, and are authorized in their discrétion — 

"to purchase, buy, sell or exchange any Une or Unes of express already estnb- 
Ushed as well as to estabUsh new Unes and to run said Unes and carir on tlio 
business thereof, so purchased or estabUshed under separate and distinct firni 
names or otherwise in tlie discrétion of said board." 

They are authorized to assess the shares — 

"for any losses, damages or expenses to which tbe company may be subjected 
In the prosecutlon of its legitimate business." 

In the case of the refusai or neglect of any shareholder to pay and 
discharge any assessment whenever the same is called for by tlie 
board, the whole or so many of his shares as is necessary may be f or- 
feited and sold. The shares hâve a face value of $100, and the num- 
ber of shares may be increased or decreased as the board of directors 
think best. There are at the présent time 100,000 shares, owned by 
more than 1,500 members. The shares are assignable. It is provided 
that death or the incapacity of any member shall not operate as a 
dissolution of the company, but the survivors shall prosecute the busi- 
ness in the same manner as if no such death or incapacity had occurred. 
But in case of death the survivors hâve the right — ' 

"to purchase and take the interest and shares of said deceased shareholder by 
paying to his légal représentatives the actual value thereof at tbe tiuie of 
his decease, to be detei"mined by three distinterested persons to be mutually 
chosen by the parties interested, unless the heirs of such deceased shareholder 
shall be of âge and legally compétent to act and shall elect to retain and 
tiold such share or shares in conf'ïrmity with thèse articles." 

And it is provided that no shareholder in the company other than 
such person or persons as may be authorized by the board — 

"shall hâve the right or authority to use or sign the associate name of the 
company, or the name of any flrm belonging thereto, under any circumstances 
or prétest whatever." 

The articles provide that : 

"Ail deeds of real estate and ail bonds and mortgages or other sealed in- 
struments, made to and for the benefit of said company, shall be made and 
exeeuted to and by the président thereof and his successors, and ail suits at 
law or In equity brought or prosecuted for said company shall be in the name 
of the président thereof." 

In Eliot V. Freeman, 220 U. S. 178, 31 Sup. Ct. 360, 55 L. Ed. 
424 (1911) the Suprême Court held that the intention of Congress was 
to embrace within the corporation tax statute only such corporations 
and joint-stock associations as were organized under some statute, or 
derived from that source some quality or benefit at the common law. 

[ 1 ] It may be conceded that at common law and without stàtutory 
authority persons may associate themselves together in a joint stock 
company with transférable shares. In Lindley on Company Law (6th 
Ed.) p. 193, it is said: 

"Upon the whole, therefore, it appears that there is no case deciding that a 
joint-stock company with transférable shares, and not incorporated by char- 
ter or act of Parliament, is illégal at common law ; that opinions bave never- 
theless differed upon this question; that the tendency of the courts was 
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formerly to déclare such companies illégal ; that thls tendency exlsts no 
longer; and that an unincorporated company with transférable sbares will 
not be beld illégal at common law, unless it can be shown to be of a danger- 
ous and mischlevous character tending to the grievance of her maiesty's sub- 
jects. The legality at common law of such companies may thei-efore be con- 
sidered as flnally established." 

And that such is regarded as the law by the Suprême Court of the 
United States is seen in Eliot v. Freeman, supra, where joint-stock 
companies having transférable shares were recognized as not having 
derived any of their rights from the statutes. See, too, Warner v. 
Beers, 23 Wend. (N. Y.) 103, 147 (1840) where it is said that by the 
common law shares may be made transférable absolutely, and that the 
right to transfer shares may by agreement be incorporated into part- 
nership articles. 

[2] It may be conceded that it is not necessary that an unincorpo- 
rated association should hâve statutory authorization to bave its real 
estate held by its président as a trustée for the members. Indeed, in 
Eliot V. Freeman, supra, the property of an unincorporated associa- 
tion was held by trustées, and it was admitted by the court that its 
right was not derived from any statute. 

[3] But it appears that the United States Express Company is in 
the enjoyment of certain rights or privilèges which no unincorporated 
association enjoys at common law. In other words, that company de- 
rives from a statutory source a "quality or benefit not existing at 
common law." In the case of an unincorporated association the rule 
at common law is that it cannot sue or be sued in the name of the 
association or of its ofïicers, but must sue in the name of ail of the 
members composing it, however numerous they may be. See 22 Cyc. 
p. 477. The hardship and great inconvenience of making ail tlie mem- 
bers of large unincorporated companies parties to actions hâve led to 
important remédiai législation in this country and in England. This 
législation in substance provides that such associations may sue and be 
sued in the name of a designated officer, as the président or treasurer 
of the Company, who for the purposes of suit is substantially a cor- 
poration sole and the représentative of the company, as distinct from 
the individuals composing it. 

In l'7 American & English Encyc. of Law (2d Ed.) p. 643, référence 
is made to the f act that modem législation usually provides, in the case 
of unincorporated companies, that they may sue and be sued in the 
name of an officer who is the représentative of the company, and it 
adds : 

"But such officer must be created or pointed out by law, since the partners 
or associâtes cannot by their own act empower one of their offlcers for the 
time being to represent the flrm and sue and be sued on its behalf. Such a 
person would not be a représentative, like a corporation sole, and could haye 
DO such standing as such in court" 

We hâve no doubt that this is a correct statement of the law, and 
that the members of an unincorporated joint-stock company or associa- 
tion cannot, in the absence of a statute so providing, designate one 
of their officers to sue and be sued as the représentative of the others. 
The question was so decided in Hybart v. Parker, 4 C. B. (N. S.) 209 
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(1858), where the three judges vvere unanimous. In his opînon Wil- 
liams, J., said: 

"It may be, as Mr. Collier suggests, that the law opérâtes hartlly in the 
case of thèse compauies; but, if it be a hardship, the remedy inust be sought 
at the hands of the Législature." 

Willes, J., said: 

"I agrée with the rest of the court In thinking that thls déclaration cannot 
be supported, and for thls additional reason: That, if we were to hold that 
the purser mlght maintatn this action, it would be trenehing upon the prérog- 
ative of the crown, by making a new species of corporation — a corporation 
sole for the purpose of bringing actions." 

And the courts in New York recognize the same doctrine. In Van 
Aernam v. Bleistein, 102 N. Y. 355, '7 N. E. 537 (1896), Judge Rapallo 
points out that in the state of New York, prior to 1849, ail the mem- 
bers of an unincorporated joint-stock company or association were 
necessary parties to an action by or against such company or associa- 
tion, whatever the number of its members might be. He says that : 

"Such an association could not sue In the name of any officer of the associa- 
tion or in the name of its trustées." 

He adds that Laws 1849, c. 258, § 1, provided that any joint-stock 
company or association, consisting of seven or more shareholders or 
associâtes, might sue or be sued in the name of the président or treas- 
urer, for the time being, of such joint-stock company or association, 
and that suits so prosecuted should hâve the same effect on the joint 
rights or property of the company as if prosecuted in the names of 
ail the shareholders or associâtes. And in an earlier case, Westcott v. 
Fargo, 61 N. Y. 542, 548, 19 Am. Rep. 300 (1875), the same doctrine 
was announced ; the court saying : 

"Such an officer must be created by law, since the partners or associâtes 
cannot, by their own act, empower their treasurer or secretary, for the time 
being, to represent the firm and sue and be sued on its behalf. Such a person 
would not be a représentative, like a corporation sole, and could hâve no 
standing as such in court" 

^4] The statutes of the state of New York hâve endowed the United 
States Express Company with capacities and attributes not possessed 
by a partnership at common law. They hâve legalized attributes as- 
.sumed by the United States Express Company and made valid and 
effective its asserted rights. The New York act of 1849, authorizing 
joint-stock companies to sue and be sued in the name of the président 
or treasurer, was followed by chapter 153 of the Laws of 1853, amend- 
ing the former act so as to provide , that suits against a joint-stock 
company should in the first instance bp prosecuted against the président 
or treasurer of the company, and that suits could not be brought against 
individual shareholders until judgmeiit against the company was re- 
turned unsatisfied. Thèse provisions seem to be still in force, being 
incorporated in the Joint Stock Association Law (Cônsol. Laws, c. 
29). Moreover the Constitution of New York, in a:rticle 8; § 3, pro- 
vides as f ollows : 

"The term 'corporations' as used in this article shall be construed to In- 
clude ail associations and joint-stock companies having anyof the pOWérS or 
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privilèges of corporations not possessed by indivlduals or partnersUps. Ani? 
ail corporations shall hâve the rlght to sue and shall be subject to be sued in 
ail • * * cases as natural persons." 

It would seem that under the Constitution and laws of New York 
the United States Express Company is for ail practical purposes a 
corporation. The fact that its members do not possess the important 
corporate attribate of limited liability is not material to the purposes 
of this suit. Corporations even exist under charter or statutory pro- 
visions where the members do not enjoy a restricted liability. 

In People ex rel. Platt v. Wemple, 117 N. Y. 136, 22 N. E. 1046, 
6 L. R. A. 303 (1889), the New York Court of Appeals had before it 
the validity of a tax imposed upon the United States Express Com- 
pany under a statute of the state of New York (chapter 542 of the 
Laws of 1880) entitled "An act to provide for raising taxes for the 
use of the state upon certain corporations," as amended by subséquent 
acts (chapter 361, Laws of 1881; chapter 501, Laws of 1885). The 
statute declared that : 

"Every corporation, joint-stock Company or association wliatever, now or 
berelnafter incorporated or organized under any law of this state, or now or 
hereafter incorporated or organized by or under the laws of any other state 
or country and dolng business In this state," should be subject to the tax. 

The court held that the United States Express Company was liable 
to the tax. The court said : 

"In View of the capacittes and attributes with which, as we hâve seen, the 
United States Express Company is endowed, and in view, also, of the statutes 
which legallze its assumed capacitles and make valld and effective its assert- 
«d rlght of succession, Its distlnctive name and the allenability of its shares, 
we find nothing to warrant the contention of the appellant that it is a mère 
partnership, existing only under its articles of agreement and association. It 
is true those articles contain no référence to any statute of the state. as one 
under or by which the company was organized, yet, by the very constitution of 
the body itself and the privilèges and powers which it can only exercise by 
virtue of those statutes, It must be taken to belong to one of those classes of 
artlflcial beings described in the act of 1880, supra, as 'a corporation, joint- 
stock company or association.' ' 

And the court f urther said : 

"The Word 'incorporated,' as hère used, is not to be taken in a technical or 
restricted meaning and confined to an association brought Into being according 
to the formula of a statute, but as including any combination of individuals 
upon terms which embody or adopt as rules or régulations of business the en- 
abllng provisions of the statutes. In the case before us the agreement, which 
brought many persons into one artlflcial body, was so framed as to accomplisb 
that end, and in proposing to conduct its alïairs by the power given to It iu 
the mode prescribed by the Législature, they must be deemed, for the pur- 
poses of the act in question, to be incorporated — that is, formed or united — 
under the law of the state, whether the artlflcial body be termed a corpora- 
tion, a joint-stock company, or association." 

It also declared: 

"It is precisely such an association as, when formed without authority from 
Parllament, was declared in England to be illégal and vold, and to be 'deemed 
a public nuisance' (6 Geo. I, c. 18, § 18) ; the statute in this respect following, 
It was said, the common law and enforcing its rules by the imposition ot 
.penalties." 
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In Spraker v. Platt, 158 App. Div. 377, 386, 143 N. Y, Supp. 440 
(1913), the Appellate Division of the Suprême Court of New York, 
Third Department, it is declared that the United States Express Com- 
pany is the créature of contract and exists by virtue of its articles of 
association and not by statute, and that joint-stock associations are 
not of statutory origin, but the créature of common law. We admit 
that this Company did not organize under a statute, and that the com- 
mon law permits the organization of joint-stock companies. We do 
not however understand that the court in that case meant to décide 
that the company derived no advantage from any statute of the state 
and possessed no rights under its articles, except such as the common 
law gave it. And it could not hâve so decided without overruhng the 
Court of Appeals of the state. 

The conclusion we hâve reached is that, while the United States 
Express Company is without a spécial charter and bas not been or- 
ganized under any statute, but is a joint-stock company created under 
articles of association or agreement, it nevertheless is in the enjoyment 
of valuable privilèges which such a company did not possess at com- 
mon law, but obtains by virtue of the statutes of New York. In Cook 
on Corporations (7th Éd.) vol. 2, § 505, that writer says: 

"There is an essential différence b€t\veèn a joint-stock company as It exists 
at common law and a joint-stock company havlng extensive statutory powers 
conferred upon it by the state wlthin which it is organized. The latter kind 
of joint-stock companies are found in England and in the state of New York. 
To such an extent hâve thèse statutory powers been conferred on joint-stock 
companies tliat the only substantial différence between them and corporations 
Is that the members are not exempt from liability as partners for the debts 
of the company." 

We think this language fitly describes the status of the United States 
Express Company, and that the company belongs to that class of joint- 
stock companies which it was the intention of Congress to tax under 
the Corporation Tax Act of 1909. Moreover the company has re- 
garded itself as organized under the laws of New York. In Chapman 
V. Bamey, 129 U. S. 6I<J , 679, 9 Sup. Ct. 426, 428 (32 L. Ed. 800) 
(1889) it described itself as "a joint-stock company organized under 
and by virtue of a law of the state of New York, and which said com- 
pany is authorized by the laws of the state of New York to maintain 
and bring suits, in the name of its président, for or on account of 
any right of action accruing to said company," See Platt v, Colvin, 
50 Ohio St. 703, 36 N. E. 735. 

Judgment affirmed. 
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PAHSONS V. TR0WBRID6B. , 
(Circuit Court of Appeals, Eighth Circuit. September 9, 1915.) 

No. 4109. 

1. Pleading <©=393 — JoiNiNG OF Inconsistent Défenses. 

Under the law of lowa Inconsistent défenses, as déniai of contract, 
postponement of performance, and mitigation of damages, may be joined. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 189, 190; Dec. 
Dig. ®=593.] 

2. TbIAL ®=»139 — DlEECTING Veedict. 

Refusai of a directed verdict is proper, where it cannot be said that 
ail reasonable men must draw from tbe évidence the same conclusion. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §1 332, 333, 338-341, 
365; Dea Dig. ®=9l39.] 

3. Beeach op Mabbiage Peomise <S=»25 — Damages. 

Though one breacblng a contract to marry dles before action therefor, 
plaintifE is not as matter of law entitled to recover one-third of tbe value 
of his estate. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. 
Dig. § 38; Dea Dig. <S=525.] 

4. Bbbach of Mabbiage Peomise (©=35 — Défenses — Sickness — Insteuc- 

TIONS. 

An Instruction, in an action for breach of marriage promise by de- 
fendant's intestate, that if he had pemicious anémia it would not excuse 
his breach, but if he believed it would be fatal after a year or so, or It 
would be reasonably certain to brlng death in a few months, this could 
be consldered in mitigation of damages, is sufficlently favorable to plain- 
tift. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. 
Dig. § 51 ; Dec. Dig. (S=35.] 

5. BxECUTOES AND Administeatoes ®=»451 — Actions Against — Instbuctions. 

PlaintifC, in an action against an admlnistrator for breach of intes- 
tate's contract, is not entitled to an Instruction balandng her inability to 
testify against défendants difflculty in not havlng the beneflt of intes- 
tate's testimony. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent. 
Dig. §§ 906, 1877-1882 ; Dec. Dig. <©=451.] 

6w COUETS ®=3356 FEDERAL COTTETS BEVIEW DeNIAL OF NEW TEIAL. 

Error cannot be assigned on the overruling of a motion for new trial. 
[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 
<&=»358.] 

•7. COTJBTS <g=352 FEDERAI, COUETS FOLLOWING STATE PBACTICE SPECIAL 

Veedicts. 

A fédéral court may refuse to require a jury, in addition to a gênerai 
verdict, to answer spécial questions at the request of a party. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. |§ 926-932; Dec. 
Dig. <®=»352. 

Conformity of practice in common-law actions to that of state courts, 
see notes to O'Connell v. Beed, 5 C. C. A. 594 ; Nederland Ldfe Ins. Co., 
Limited, v. Hall, 27 O. C. A. 392.] 

In Error to the District Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

■^=sFoT other cases see same topic & KBV-NUMBER In aU Key-Numbered Dlgasts & Indexes 
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Action by Elvie L. Parsons against William Trowbridge, executor 
of Edward A. Oldfield. Judgment for plaintilï for less than prayed, 
and she brings errbr. Affirmed. 

B. I. Salinger and Louis H. Salinger, both of Carroll, lowa, for 
plaintifï in error. 

C. G. Saunders, of Council Bluffs, lowa (Charles C, Helmer, of Car- 
roll, lowa, on the brief), for défendant in error. 

Before HOOK, Circuit Judge, and ELLIOTT and YOUMANS, 
District Judges. 

YOUMANS, District Judge. The writ of error in this case was 
sued out by Elvie L. Parsons to reverse a judgment upon the verdict 
of a jury in her favor against William Trowbridge, executor of the 
estate of Edward A. Oldfield. In this opinion plaintiff in error will be 
called plaintiff, and défendant in error will be called défendant. 

The pétition of plaintiff alleged that Edward A. Oldfield entered 
into a contract of marriage with her, and that he violated such con- 
tract. The amended pétition on which the case was tried contains two 
counts. The fîrst count alleged that the contract was entered into 
during the year 1909, and that the marriage was to hâve taken place 
within a reasonable time after the making of the contract. The sec- 
ond count allèges that the marriage was to hâve taken place on 
Thanksgiving Day, 1909. Oldfield died on the 2d day of December, 
1910. 

The answer, after certain portions had been stricken out on mo- 
tion, contained the f ollowing défenses : 

(1) That Oldfield made no agreement to marry plaintiff. 

(2) That at the time of the alleged breach Oldfield was suffering 
from an incurable disease called pernicious anémia, which made it 
impossible for him to consummate the marriage relation, and that 
he did not know of such disease at the time of the alleged promise. 

(3) That if any agreement to marry was entered into between plain- 
tiff and Oldfield it was postponed from time to time by mutual con- 
sent until his death. 

In the order striking out parts of the answer on plaintiff 's mo- 
tion, the court permitted the défense of the bad health of Oldfield 
to stand as matter in mitigation only. The motion was overruled 
as to the déniai of the contract of marriage and as to the postpone- 
ment of performance. The jury^ returned a verdict for plaintiff 
for $250. The f ollowing errors are assigned : 

(1) The refusai to sustain the motion to strike from the answer 
the paragraph denying the agreement to marry. 

(2) The refusai to strike from the answer the paragraph setting 
ap the bad health of Oldfield. 

(3) The refusai to strike from the answer the paragraph setting 
up the postponement of the marriage by mutual consent. 

(4) The refusai to give, upon request of the plaintiff, the following 
instruction : 

"You are instructed that jour verdict must be for the plaintiff, and must he 
at least for a sum equal to one-tliird of what you fiud was the value of the 
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estate left by the late Edward A. Oldfleld at the time of his decease on De- 
cember 2, 1910." 

(5) The refusai to give, on request of the plaintiff, the foUowing 
instruction : 

•'Should you find that Edward A. Oldfleld had the disease known as per- 
niclous anémia, then you are instructed that having such disease is no dé- 
fense to plaintifC's action. One who makes a contract is not excused from 
performing said contract becanse he had said disease. But, should you flnd 
that said Oldfleld was affllcted with such disease, you may take that into 
considération in mère mltigation of damages; that is to say, if a contract to 
marry is broken without just cause, and the question is how much should be 
allowed for Injury to feelings, humiliation, and loss of society, the damages 
on thèse accounts should be less when the promisor has such disease than they 
should be were he not so afCected." 

(6) The refusai to give at plaintiflf's request the following instruc- 
tion : 

"Xou should take into considération that the death of Edward A. Oldfleld 
has made a défense in this case more difficult ; but you should also take into 
considération that such death makes the establishment of plaintiffl's claim 
more difficult, because the law will not allow the plaintifC to testify as ta 
what, if anything, occurred between her and said Oldfleld." 

(7) The submission to the jury as a question of fact whether there 
was a promise to marry on Thanksgiving Day, 1909, and that the 
contract to marry on that day had been broken. 

(8) The giving of ail of the remainder of the charge is assigned 
as error. 

(9) There are 10 assignments of error based upon the refusai of 
the court to sustain plaintiff's motion for a new trial. 

(10) The refusai o£ the court to submit to the jury certain ques- 
tions as follows: 

(a) "Do you find that plaintiff and Edward A. Oldfleld contracted that 
they should marry on Thanksgiving Day in the year 1009?" (b) ''If you find 
there was such an agreement, did said Oldfield violate said agreement?" (c> 
"If you flnd that he broke said agreement, did he hâve any just excuse for 
breaking the sameî" (d) "What was the value of the estate left by Edward 
A. Oldfield at the time of his death?" 

I. 

The verdict for plaintifï demonstrates that the jury found that a 
contract of marriage was entered into and that it was violated. It 
also demonstrates that the jury found that there was no agreement 
to postpone the marriage. It is évident that the only défense consid- 
ered by the jury was that relating to mitigation of damages by reason 
of the bad health of Oldfield. 

[1] The objection to the inconsistent défenses of déniai of contract, 
postponement of performance, and mitigation of damages is not ten- 
able. Under the law of the state of lowa, such défenses may be 
joined. In the case of Rudd v. Dewey, 121 lowa, 457, 96 N. W. 
973, the court said: 

"As to whether défendant, Interposing distinct défenses in separate divi- 
sions of his answer, may rely upon défenses inconsistent with. each other 
that is, of such nature that if one is true the other eannot be true), the au- 
226 F.— 2 
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thoritiea In which the Code System has been Interpretecl are In conflict ; and 
it has sometimes been said that inasmueh as the défendant must plead truth- 
fully, he cannot rely at the same tlme on two or more défenses which are ab- 
solutely inconsistent wlth each other. Derby v. Gallup, 5 Minn. 119 (Gil. 85) ; 
Atteberry v. Powell, 29 Mo. 429, 77 Am. Dec. 579. But in many cases the dé- 
cision of the question has been made to turn, not on the right to plead. incon- 
sistent défenses, but on the question whether the distinct défenses pleaded 
are In fact necessarily inconsistent. Rhine v. Montgomery, 50 Mo. 566 ; 
Weston V. Lumley, 33 Ind. 486. Any uncertainty of the law in this respect, 
however, has been deflnitely settled in this state by Code, section 3620, which 
is as follows: 'Inconsistent défenses may be stated in the same answer or 
reply, and when a vérification is required, it must be to the effect that the 
party believes one or the other to be true, but cannot (ietermine which'— 
and Is the same, in substantial effect, as section 2937, of the Kevision of 
1860, the flrst provision on the subject in our statutory history. Under our 
Code it has unlformly been held, in a séries of décisions, the flrst of which 
was rendered before there was any spécifie provision on the subject, that de- 
fendant mig-ht, in différent divisions of his answer, plead a gênerai déniai 
and a confession and avoidance, and that the effect of the gênerai déniai will 
not be nuUifled by the colorable confession necessarily alleged in connection 
with the avoidance. Grash v. Sater, 6 lowa, 301 ; Shannon v. Pearson, 10 
lowa, 588; Quigley v. Merritt, 11 lowa, 147; Treadway v. Sioux City & St. P. 
R. Co., 40 lowa, 526; Barr v. Hack, 46 lowa, 308; Heinrichs v. Terrell, 65 
lowa, 25 [21 N. W. 171]. And on the same reasonlng It has been held that 
the pleading of matter in confession and avoidance in the reply does not 
waive the gênerai déniai, which, by virtue of Code, §§ 3576, 3622, 3648, is 
Interposed to ail allégations of new matter in the answer by opération of law. 
Day V. Mill Owners' Mut. Ins. Co., 75 lowa, 694 [38 N. W. 113] ; Nichols v. 
Chicago G. W. B. Co., 94 lowa, 202 [62 N. W. 769] ; Schulte v. Coulthurst, 94 
lowa, 418 [62 N. W. 770]." 

The plaintiff, therefore, cannot complain of the refusai of the 
court, upon her motion, to strike from the answer alleged inconsist- 
ent défenses. 

II. 

[2,3] The testimony did not warrant the giving of an instruction 
directing the jury to find for the plaintiff. It cannot be said that ail 
reasonable men must hâve drawn from the évidence the same conclu- 
sions in favor of plaintiff. Delk v. S. L. & S. F. Ry. Co., 220 U. S. 580, 
31 Sup. Ct. 617, 55 L. Ed. 590; Hart v. Northern Pacific R. Co., 196 
Fed. 180, 116 C. C. A. 12. Nor would it hâve been correct to hâve 
instructed the jury that the verdict, in the event ofi a finding for 
plaintiff, should not be less than one-third of the value of Oldfield's 
estate. The fact that Oldfield died before suit was brought, or was 
dead at the time of the trial, added nothing to plaintiff's right of 
recovery. Such an instruction would hâve been erroneous in a suit 
against him. Collins v. Mack, 31 Ark. 684. It was no less erroneous 
in a suit against the executor of his estate. It would hâve been 
proper for the court to hâve instructed the jury that, in determining 
the amount of damages, it might consider the pecuniary benefits the 
marriage might hâve been to plaintiff. Holloway v. Griffith, 32 lowa, 
409, 7 Am. Rep. 208; Rime v. Rater, 108 lowa, 61, 78 N. W. 835; 
Lauer v. Banning, 152 lowa, 99, 131 N. W. 783. But plaintiff asked 
no such instruction. The case was tried on her behalf on the theory 
that she was entitled to one-third at least of the value of the estate. 
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III. 

[4] With regard to mitigation of damages on account of Oldfield's 
State of health, the court charged as f ollows : 

"If it be a fact that Mr. Oldfleld had a disease knowii as pernicious aneniiu, 
as illustrated by the testimony in this case, it would not be a sutiieieiit ex- 
cuse on Ms part for not carrying ont the eontract and having the cereuiony 
ïterformed. But If he bad pernicious anémia, and believed that it would be 
fatal after a year or so from such time, you would hâve a right to consider 
that upon the question of amount of damages. Under the testimony ofCeied, 
if he had pernicious anémia, whieh would be reaSonably certain to bring 
about death within several months or a year, or something like that, she 
would hâve his society for such shorter time and would be entitled to re- 
cover a lesser amount. So you will consider the testimony with référence to 
pernicious anémia as bearing upon that phase of the case and that only." 

The instruction given upon that point was almost identical with the 
instruction requested by plaintiff and was as favorable as she was 
entitled to. Beans v. Denny, 141 lowa, 52, 11/ N. W. 1091 ; Grover 
V. Zook, 44 Wash. 487, 87 Pac. 638, 7 I,. R. A. (N. S.) 582, 120 
Am. St. Rep. 1012, 12 Ann. Cas. 192; Shackleford v. Hamilton, 93 
Ky. 80, 19 S. W. 5, 15 h. R. A. 531, 40 Am. St. Rep. 166. 

IV. 

[5] Plaintiff's requested instruction, balancing her inability to tes- 
tify against the difficulty under which the défendant labored in not 
ha.ving the benefit of Oldfield's testimony, was properly refused. 

V. 

[6] It is not necessary to cite authorities on the proposition that 
error cannot be assigned on the action ofi the trial court in overruling 
a motion for a new trial. 

VI. 

[7] It was not error for the court to refuse to require a jury, in 
addition to the gênerai verdict, to answer spécial questions at the 
request of the plaintifï. Mutual Accident Association v. Barry, 131 
U. S. 119, 9 Sup. Ct. 755, 33 L. Ed. 60. 

The case was submitted to the jury upon instructions that fairly 
stated the law as applicable to the testimony. The finding of the 
jury is therefore conclusive, and the judgment of the lower court 
should be affirmed. 



20 226 FEDERAL REPORTER 



PEABODY COAL CO. v. NIXON et al. 

(Circuit Court of Appeals, Eighth Circuit. August 7, 1915. 
On Motion for Rehearing, October 1, 1915.) 

No. 4361. 

1. Receivees ®=590 — CoNTEACTS — Affibmance or Disaffirmance. 

The contracta of the owner of ttie trust estate are not binding on tbe 
receivers until renttunced, but, on the contrary, the receivers are not 
bound by a contract until they hâve affirmed It and assumed its burdens 
. under the direction of the court. 

[Ed. Note. — For other cases, see Beceivers, Cent. Dig. §§ 164-1G6; 
Dec. Dig. <S=»90.] 

2. Receivees <g=a90 — Aefiemance oe Disaffirmance of Conteacts — Es- 

TOPPEL. 

Where receivers of a railroad, wlthin the time allowed for affirming 
or disafflrming any of its contracts, petitioned the court for approval of 
their disaffirmance of a contract, there could be no claim of an affirmance 
by conduct or an estoppel against disaffirmance. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 164-166; 
Dec. Dig. ©=390.] 
8. Receivers <g=>90 — Conteacts— Disaffirmance — Liability. 

Beceivers of a railroad which had coutracted to purchase its coal at 
appellant's mine to not less than a speeified amount, at a price fixed, who, 
on pétition therefor and hearing by the court, were allowed to renounee 
the old contract, and who after notice of their Intention to renounee re- 
mitted for the coal they received at $1 per ton, which amount appellant 
received as a crédit on account of the old contract, were not liable as for 
the priée fixed by the old contract after their notice to appellant that 
they wouia renounee it 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 164r-166 ; Dec. 
Dig. <@=90.] 

Appeal from the District Court of the United States for the Eastem 
District of Missouri ; Walter H. Sanborn, Judge. 

Pétition by William C. Nixon and others, as receivers of the St. 
Louis & San Francisco Railroad Company, for an order approving 
their renunciation of a contract with the Peabody Coal Company. 
From an order of approval, the company appeals. Affirmed. 

George F. Haid, of St. Louis, Mo. (James C. Jones and Lon O. 
Hocker, both of St. Louis, Mo., and Underwood & Smyser, of Chicago, 
111., on the brief), for appellant. 

Edward T. Miller, of St. Louis, Mo. (William F. Evans, ofi St. 
Louis, Mo., on the brief), for appellees. 

Before CARLAND, Circuit Judge, and LEWIS, District Judge. 

LEWIS, District Judge. Receivers were appointed in a suit against 
the St. Louis & San Francisco Railroad Company on May 27, 1913, 
with power and authority to continue the opération of the railroad. 
Eight days later the court made an order in the cause giving the 
receivers six months within which to affirm or renounee any contract 
of the Company. Within a month after their appointment a confér- 
ence was had between a représentative of the receivers and the vice- 

®=9For other oasea see same topic & KBY-NUMBBR m ail Key-Numbered Digests & ludexes 
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président ofi appellant concerning a contract by which, in May, 1912, 
the coal Company bound itself to fumish, and the railroad company 
to take and pay for, coal at an agreed priée for twenty years. The 
resuit of this conférence was a notification from the receivers to the 
coal company, on June 24, 1913, that they would not perform the 
contract on the part of the railroad company, but that they would 
renounce it, and they at once, on June 26th, presented a pétition te 
the chancellor asking that their renunciation be approved. The pé- 
tition bore the endorsement of approval of the master, and an order 
was entered giving the coal company leave to answer and be heard. 
The coal company answered opposing the pétition. The matter was 
referred to the master under direction to hear the parties and report 
the facts and law and his conclusion and recommendations. The 
receivers thought that an understanding and agreement had been reach- 
ed at the conférence with the vice-président of the coal company by 
which they were to hâve the coal not on the terms fixed by the old 
contract but at a flat price of one dollar per ton f. o. b., and that 
a written agreement was to be prepared and signed to that efïect. 
They prepared such a contract and submitted it to the coal company 
on the next day, but it refused to exécute it. It took the position 
that the contract with the receivers was not to be executed until it 
could be ascertained what should be finally done with the old con- 
tract ; but the receivers continued in their refusai to comply with the 
old contract. They accepted and took appellant's coal but remitted 
therefor at the rate of one dollar per ton. Appellant received and 
retained the remittances, but in each instance replied that it was cred- 
ited on account and that the balance, in accordance with the terms 
of the old contract, was due. 

On the hearing before the master it appeared that under the old con- 
tract the railroad company had bound itself to purchase and receive 
from the coal company f. o. b. mines for its fuel purposes not less 
than 450 and not more than 900 tons of mine-run coal per day 
produced from the mines of the coal company, The price for the 
coal was "to be determined by adding ten cents per ton to the 
average actual cost to the coal company per ton of coal produced 
from ail such mines during such month." 

The contract set forth in détail the items which were to enter 
into the cost of production and the way in which the average actual 
cost of production per ton should be ascertained. The items thus 
entering into the price to be paid by the railroad (jpmpany included 
rentals, royalties, dépréciation, interest on part of the investment, 
insurance premiums, cost of maintaining, repairing and renewing 
plant (in part), wâges and salaries of employés, payments made as 
damages, cost and attorneys' fées for claims for personal injuries to 
employés, for insurance against such claims, net cost of props, and 
ail other supplies and material used during such month, wages and 
salaries of ofïicers, and ail other proper expenses usually chargeable 
to the opération of coal mines, ail ofi which were to be distributed 
pro rata over the entire production at ail of the coal company's mines, 
to which was to be added ten cent3 on each ton taken by the rail- 
road company. 
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The first impression is, that this is unlike an agreement between 
parties dealing at arms length. The coal company was on the ground. 
the railroad company was not. It bought the suppHes, hired and 
paid the labor, and did everything else about cost of production, 
and kept the books. There was the impHed right to re-check, but 
that would be an additional expansé and hardly satisfactory to a 
business man. The faice of the contract was a représentation tliat 
there was a profit of only ten cents a ton, but it turned ont from 
the proof to be much more, as measured by the market. 

The master began the hearing on September 3d following the 
référence. The coal company attempted to show and induce the 
master to beheve that the old contract was bénéficiai to the receivers 
and ought to be affirmed, but the master found from the évidence 
that appellant's coal under the old contract would cost the receivers 
$1.25 per ton, that they could obtain the coal they needed in opéra- 
tion at $1.00 per ton and thus save annually about $50,000 to the 
trust estate. He recommended that an order be entered approving 
the renouncement of the contract. Exceptions were taken by the 
coal company to the master's report, they were overruled, and on 
December 4, 1913, the court made and entered the following order: 

"It is hereby ordered that the pétition of the receivers for leave to renounce 
the contract of the St. Louis & San Francisco Eailroad Company with the 
Peabody Coal Company dated May 1, 1912, be, and the same is, hereby grant- 
ed, that this renunciation shall talie effect and be in force from and after the 
24th day of June, 1913, that ail the exceptions to the master's report except 
the flrst be, and the same are, hereby overruled and hls report is in ail other 
things confirmed and adopted." 

Of the many errors assigned, the only one relied upon in the oral 
argument and brief is to that part of the order declaring the renun- 
ciation effective "from and after the 24th day of June, 1913"; it 
being urged that the renunciation should be of the date the order 
was entered, and that the receivers should be held to pay the old! 
price up to that time. 

The date thus fixed by the court corresponds with that on which 
the receivers notified the coal company that they would not perform 
the contract, but renounce it. 

[1-3] We had occasion in another case (Ry. Co. v. Lusk et al., 224 

Fed. 704, C. C. A. ) at this term to observe that it is not the 

rule that the contract of the owner of a trust estate is binding on 
the receivers until renounced, but, contra, that the receivers are not 
bound by the contract until they hâve affirmed it and assumed its 
burdens under the direction of the court. We need not say much 
more. There can be no claim on the facts of an affirmance by con- 
duct or an estoppel against renunciation. Spencer v. Exposition, 163 
m. 117, 45 N. E. 250; Nelson v. Kalkhofï, 60 Minn. 305, 62 N. 
W. 335; Pub. Co. v. Beckwith, 167 N. Y. 329, 60 N. E. 642; Howe 
V. iHarding, 76 Tex. 17, 13 S. W. 41, 18 Am. St. Rep. 17. The 
receivers were entitled to a reasonable time within which to investi- 
gate and détermine what course they would take, for the engagements 
of the great railway System which the court took in hand were mul- 
titude. With this in mind the court granted them six months to act. 
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Within one month after their appointment they decided that the con- 
tract between appellant and the owner of the trust estate was burden- 
some and determined that it should be renounced, and immediately pe- 
titioned the court for an approval. They also gave notice within the 
month to appellant that they would not affirm the contract and assume 
its burdens, and continued thence to assert their renouncement until 
their action was confirmed by the court, which would hâve been doubt- 
less granted shortly after their request but for the résistance of the ap- 
pellant and its persistent eflfort to convince that the affirmance of the 
contract would be bénéficiai to the trust estate. The facts and the lavv 
are against the appellant. Ames v. Union Pac. Ry. Co. (C. C.) 60 
Fed. 966, 970; Trust Co. v. Loan & Trust Co., 81 Fed. 254, 258, 26 
C. C. A. 383; Hydraulic Co. v. Felsenthall, 116 Fed. 966, 54 C. C. 
A. 537; Electric Co. v. Whitney, 74 Fed. 664, 20 C. C. A. 674; Coy 
V. Trust Co. (D. C.) 198 Fed. 275, 280, and authorities cited in those 
cases. 

The order appealed from must be affirmed. 

On Motion for Rehearing, 

The pétition for rehearing is based on the claim that the court in its 
opinion heretofore rendered misconceived the facts and their true 
import and deduced erroneous conclusions therefrom. 

The claim is without foundation. We are satisfied with what we 
said in the opinion rendered and do not believe there was any mis- 
conception of facts or error in the conclusions drawn therefrom. 

The pétition is without merit and will be denied. 



LINDSAT V. CHICAGO, B. & Q. R. CO. et aL 

(Circuit Court of Appeals, Seventh Circuit July 28, 1915.) 

No. 2203. 

1. CouBTS <S=5>318 — United States Courts — Jueisdiction — Résidence dp 

Pabties. 

A suit by the widow of an employé of the Pullman Company for wrong- 
ful death was properly dlsmissed as to the railway company over whose 
Unes the Pullman Company operated, where neither plaintiff nor de- 
fendant railway company was a résident of the state wherein suit was 
brought. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 863; Dec. Dig. 
<S=s>318.] 

2. Masteb and Sebvant ®=388 — Contbact of Emplotment — Essentials. 

A coob on a Pullman car, whose wages were paid by the Pullman Com- 
pany, and not by the railroad company hauliog the car, and who waa 
amenable to the orders of the Pullman Company only, was not an em- 
ployé of the railroad company, but only of the Pullman Company. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
144-151 ; Dec. Dig. <®=>88.] 

3. Masteb and Sebvant iS=>100 — Injubies to Sebvant — Releask of Lia- 

BIX.ITY. 

A contract of employment between an employé and the Pullman Com- 
pany, wherein the employé released ail liability for injuries occasioned 

^:=>Por other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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by any rallroad compary over the Unes of wblch he mlght travel, Is not 
invalid, as against public policy, under the laws of Colorado. 

[Ed. Note. — For ottier cases, see Master and Servant, Cent. Dig. §§ 
166-170; Dec. Dlg. <S=3lOO.] 

4. Masteb and Servant ®=>86 — Injuries to Servant — Eelease of Liability. 

Since the valldlty of a release of liability for injuries occasioued by a 
railroad company to an employé of the Pullman Company, as a défense, is 
govemed by the law of the place of Injury, that such a release was ex- 
ecuted in Pennsylvanla, where it was not deemed nuU and void, but oiUy 
unenforceable as a défense to an action for Injuries caused in that state, 
does not prevent it from being pleaded in bar in another state in an action 
for wrongful death. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 137 ; 
Dec. Dig. iS=586.] 

5. Death <S=>25 — Releask of Liabilitt — Rights of Widovt. 

In an action for wrongful death, brought under Mills' Aun. St. Colo. 
1891, § 1509, providing that whenever the death of a person shall be caus- 
ed by wrongful act, neglect, or default of another, and the aet is such 
as would, if death had not ensued, hâve entitled the party injured to main- 
tain an action In damages, belng maintalnable by the widow only If dé- 
cèdent could hâve brought action if death had not ensued, a release exe- 
cuted by him con&Jtuted a bar to her action. 

[Ed. Note. — li'or other cases, see Death, Cent. Dig. § 27; Dec. Dig. 
<S=325.] 

6. Death 'S=>57 — Release of Liabilitt — Pleading. 

A release of ail liability by décèdent may, in an action for wrongful 
death, be shown under the gênerai déniai. 

[Ed. Note. — For other cases, see Death, Cent. Dig, § 74; Dec. Dig. 
<®=357.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IHinois ; George A. Carpeiiter, 
Judge. 

Action by Cynthia Lindsay against the Chicago, Burlington & Quincy 
Railroad Company and another. Judgment for défendants, and plain- 
tifif brings error. Affirmed. 

PlaintifC, a citizen of Pennsylvanla, sued the Chicago, Burlington & Quincy 
Railroad Company, an Illinois corporation and the Chicago, Burlington &. 
Quincy Railway Company, an lowa corporation, in the Circuit Court of the 
United States for the Northern District of Illinois, for the death of her bus- 
band, occasioned by the négligence of the défendants in operating their rail- 
road in the state of Colorado. The deceased, at the tlme of the accident, was 
acting as a walter and cooli in a private car fumished by the Pullman Com- 
pany and attached to the défendants' train. He was in the service of the 
Pullman Company, under its usual form of employment contract, simllar to 
that set out in Eobinson v. Baltimore & Ohio Railroad Company, 237 U. S. 
84, 35 Sup. et 491, 59 h. Ed. 849. The contract was executed in 1903 in 
Pennsylvanla, the résidence of the deceased. It obligated the deceased to 
"go wherever I may be requlred in said service," contalned no spécification of 
the duties of deceased, expressly declared that, while traveliug in the em- 
ployment or service of the Pullman Company over Unes of rallroad operating 
the Pullman car, "I shall not bave the rights of a passenger with respect to 
such corporations or persons, which rights I do expressly renounee, and I 
hereby for myself, my heira, exeeutors, administrators, or légal représenta- 
tives, forever release, acquit, and discharge any and ail corporations and per- 
sons from ail claims for liability of any nature or character on account of 
any Personal injury or death to me while traveling over such Unes in said eni. 

^z^Fdt other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & liidext-s 
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ployment or service." The Constitution of Colorado nullifles such a relea5.e 
when given by an employé to his employer. 

The CMitract between the railroad and the Pullman Company, made In 1900, 
as in the Robinson Case, was not one of coproprietorship. The Pullman Com- 
pany thereunder supplied on its own cars a distinct service performed by its 
own employés under its own management. The crew of the private car was 
employed, fumlshed, and pald by the Pullman Company, and had nothing to 
do with the work on the rest of the train. For the use of the private car, 
private indlviduals had paid the Pullman Company. The Colorado statutes 
(section 1508) provide for a forfeiture of $5,000 maximum and $3,000 minimum 
by a corporation for death from injuries occasioued by the négligence of Its 
employés whilst running a car or train. Section 1509 provides that "Wherever 
the death of a person shall be caused by a wrongful act, neglect or default of 
another, and the act, neglect or default Is such as would (If death had not 
ensued) hâve entitled the party injured to maintain an action and recover 
damages in respect thereof," action may be maintained notwithstanding such 
death. Section 1510 provides that suit under section 1509 shall be by the 
same persons aa under section 1508; that the damages shall not exceed 
$5,000, and shall be just and fair, with référence to the in jury resulting froni 
such death, to whoever may be entitled to sue and shall also hâve regard to 
mitigating or aggravating circumstances attcnding the wrongful act. The 
right of action is glven primarily to the widow. 

To reverse a judgment for défendant, based upon a verdict rendered under 
Instruction, this writ of error was sued out. 

E. F. Thompson, of Chicago, 111., for plaintiff in error. 

William Burry, F. B. Johnstone, and Guy M. Peters, ail of Chicago, 
111. (F. B. Daniels and H. T. Wilcoxon, both of Chicago, 111., of couri- 
sel), for défendants in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). [1] 1. 
The dismissal as to the railway company was proper, under a plea de- 
nying résidence of either plaintifï, a citizen of Pennsylvania, or de- 
fendant, a citizen of lowa, in the Northern district of Illinois. 

[2] 2. Clearly, under the foregoing facts, the deceased was in no 
sensé an employé of the railroad company, but only of the Pullman 
Company. Robinson v. B. & O. R. R. Co., supra. 

[3] 3. If the contract of employment and the release had been 
made in Colorado, they would be a complète défense to a suit for in- 
juries not resulting in death. Both under the Colorado décisions and 
fédéral décisions interpreting the common law, Lindsay was not a 
passenger on defendant's car. He was riding thereon, not by virtue 
of àny contract with défendant, but solely as an employé of the 
Pullman Company, by virtue of the contract between the two compa- 
nies. An agreement that, in considération of this employment, by 
which alone his présence on the car would be permissible, the railroad 
should under no circumstances be liable for injuries or death of a 
Pullman Company porter not an employé of the railroad, bas been 
held to be not against public policy, and to cover injuries caused by 
the négligence of the railroad's employés, even thotigh such négligence 
is not specifically mentioned in the contract. Denver & Rio 
Grande Railroad Co. v. Whan, 39 Colo. 230, 89 Pac. 39, 11 L. R. A. 
(N. S.) 432, 12 Ann. Cas. 732; Robinson v. B. & O. R. R. Co., supra. 
The last point was expressly decided in Russell v. P., C, C. & St. L. 
Ry. Co., 157 Ind. 305, 61 N. E. 678, 55 L. R. A. 253, 87 Am. St. Rep 
214. 
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[4] 4. Plaintiff contends, however, that tliough the law of Colorado, 
the place where the tort was committed, governs the right of action, the 
employment contract and release were void in Pennsylvania, where 
executed, and therefore cannot be availed of as a défense in any juris- 
diction. It is unncessary to consider the effect of a statute prohibiting 
and nullifying such releases. Pennsylvania has no such statute. Its 
courts do not déclare such a release null and void, even if made in 
Pennsylvania, but merely hold it contrary to the public policy of that 
State, and therefore unenforceable as a défense when the tort is com- 
mitted in Pennsylvania, and that, too, though the release was valid 
where executed. Hughes v. Pennsylvania Railroad Co., 202 Pa. 222, 
51 Atl._990, 63 L. R. A. 513, 97 Am.St. Rep. 713. On the other hand, 
if the injury occurred in a state which recognized the release as valid, 
the Pennsylvania courts enforce it, even though the contract was made 
in Pennsylvania. Taylor v. Adams Express Co., 52 Pa. Super. Ct. 
449. 

Moreover, this contract of employment clearly contemplated that 
the deceased might be sent anywhere. His release inured to the bene- 
fit of any railroad for injuries sustained in any state. Its validity as a 
défense in an action in tort is governed by the law of the place of in- 
jury. Smith v. A., T. & S. F. Ry. Co., 194 Fed. 79, 114 C. C. A. 
157. And, as Colorado has no statutory provision relating thereto, the 
fédéral courts, interpreting the common law, would, in any event, 
enforce the release as a bar to an action for damages arising from 
the négligence in Colorado of the railroad's employés. 

[5] 5. Plaintiff contends, further, that under the Colorado statutes 
an entirely new cause of action arose in her favor, and that therefore 
Lindsay's release of liability could not affect it. The Colorado courts 
hâve so held as to an action brought under section 1508. Denver & 
Rio Grande Ry. Co. v. Frédéric, 57 Colo. 90, 140 Pac. 463. This rul- 
ing, like similar rulings in other states, is based on the holding that 
section 1508 is a pénal statute; that the amount to be recovered there- 
under is not compensation to be measured by plaintiff's pecuniary loss, 
but a forfeiture or penalty, within definite maximum and minimum 
bounds, dépendent solely upon the extent of defendant's guilt; that 
such penalty might hâve been given to the state, or to an informer; 
and that the mère fact that it is given to the widow of the deceased 
does not change its character. 

The déclaration in the instant case is clearly based on section 1509, 
and not on section 1508. It spécifies pecuniary loss. The ad damnumi 
exceeds the maximum penalty. Both owning and operating companies 
were made défendants, although the operating company alone is sub- 
ject to the penalty for négligence of its employés. As numerous cases 
cited in the Frédéric Case show, the gênerai rule that pénal statutes 
will not be enforced in courts of another jurisdiction has been expressly 
applied to statutes of this kind. 

[6] The remedy given by section 1509 for a wrongful act causing 
death is, however, expressly subject to the limitation that the act must 
be "such as would (if death had not ensued) hâve entitled the party in- 
jured to maintain an action." Lindsay's contract and release were 
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not made after a valid cause of action had arisen. They defined his 
status in relation to the défendant and prevented a cause of action f rom 
arising. As a matter of pleading, they need not be set up by an affirm- 
ative plea, but, as was held in the Robinson Cr-ce, supra, they were ad- 
missible in évidence under the gênerai issue. 

The distinction between the penalty and the compensation statutes 
is pointed out in the Frédéric Case, supra. While the Suprême Clourt 
of Colorado does not seem to hâve expressly passed upon the point, 
we are of the opinion that whether section l.'^-v)9 be held to create a 
new cause of action, or merely to abrogate, in favor of widow and 
children, the common-law rule that death of the party injured termi- 
nâtes the remedy for a tort, no action can be maintained thereunder, 
in view of the express limitations contained thp<ein, when, as in the 
instant case, the deceased by his own act had prevented a cause of ac- 
tion from arising in his lifetime. Northern Pacific Railway Co. v. 
Adams, 192 U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513. See 28 Harvard 
L,aw Review, 802. 

Judgment affirmed. 



CHICAGO, R. I. & P. RX. CO. y. UNITED CTATES. 
(Circuit Court of Appeals, Seventh Circuit Augi^t 6, 1915.) 

No. 2228. 

1. Masteb and Servant <S=»13 — Hours of Service — Statutoet Régulation 

— Raileoad Tîxephone Opeeatobs. 

Where it was the regular duty of a switchman staf^yned in defend- 
ant's freight yard to téléphone the towerman, In charge of an Interloek- 
Ing Crossing with another road, that defendant's passenger train was 
coming, in order to permit the towerman to hold freight trains on the 
other road, whereby delay to defendant's passenger trainy was obviated, 
such communication was an order transmitted by the swif.chman, within 
Hours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat. 1416 (Comp. 
St. 1913, § 8678), limiting the hours of service of raiUoad employés who 
transmit orders pertaining to train movements by telephom , etc. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. ®=»13.] 

2. Masteb and Sebvant <®=>13 — Railboad Téléphone Opebatoes— Statute — ' 

HouBS op Service — Obdebs Included. 

The provisions of section 2 are not conflned to orders whose violation 
might resuit in some accident, but extend to orders looking to greater 
regularity in passenger service, since the statute aims at ge>*eral effl- 
eiency and promptness of service, as well as at safety. 

[Ed. Note. — For other cases, see Master and Servant, Cent. D..g. § 14 ; 
Dec. Dig. <s=»13.] 

3. Masteb and Sebvant ®=>13 — Railboad Téléphone Opeeatoks — H^uks op 

Service — "Opeeatob, Teain Dispatcheb, ob Otheb Emploté' — Con- 
bthuction. 

The classification "operator, train dispatcher, or other employé w\o by 
use of," etc., in section 2 of the act, does not confine the provisions of 
the section, by the application of the ejusdem generis rule of construction, 
to employés whose primary and principal duty it is to transmit, etc., \)ut 
extends to those who ordinarily and habitually do so; the proper rule ot 
construction, in view of its remédiai character, and in splte of Its pénal 

®=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe^ 
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nature, belng to Interpret the language of the act accordlng to Its falr 
and obvious meaning. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. ®=3l3. 

Hours of service of eniplovés, see note to United States v. Houston 
Bell & T. Ry. Co., 125 C. 0. A. 485.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Kenesaw M. Landis,, 
Judge. 

Action by the United States against the Chicago, Rock Island & 
Pacific Railway Company to recover certain penalties under the Hours 
of Service Act. From a judgment for the United States, défendant 
brings error. Affirmed. 

By this writ of error it Is sougM to reverse a judgment rendered on a 
direeted verdict and based on six several violations of the Hours of Service- 
Act (34 Stat. 1415). Section 2 of the act, after making it unlawful for a 
common carrier subject to the act to permit employés to remain on duty lon- 
ger than 16 hours, continues as foUows: "Provided, that no operator, train dis- 
patcher, or other employé wbo by use of the telegraph or téléphone dis- 
patches, reports, transmits, receives, or delivers orders pertaining to or affect- 
ing train movements shall be required or permitted to be or reinain on duty 
for a longer period than nine hours in any tvrenty-four hour period in oU 
towers, offices, places, and stations continuously operated night and day," 
except in certain contingencies not now in question. Section 1 deflnef» 
"employés" as follows: "Tbe term 'employés' as used in this act shall be held 
to mean persons aetually engaged In or counected with the movement of any 
train." 

Violation of the statute Is conceded if the employés in question corne with- 
in the class designated in the proviso and if the téléphone communication.'* 
made by them are included wlthin the word "orders" as used in the statute. 
Defendant's freight yards were located on the west side of its main Une at 
about 124th street Trains entered from the south by a switch conuected 
with the east-bound main line and left by means of a switch connected with 
the west-bound main line. The employés in question were stationed at the 
location of the two switcbes; they were the switch tenders; their switch 
shanty was just east of the east-bound main Une; in this there was a télé- 
phone, one of an eight party Une. Some four miles north of this point, at 
Gresham, the Baltimore & Ohio Kailroad crossed defendant's main Une. At 
this Crossing there was an Interlocklng plant. When the tower levernmn 
threw bis lever in order that defendant's train might cross, he thereby operat- 
ed the Baltimore & Ohio derail, and vice versa, so that it was physically in;- 
possible for the trains to corne in contact at the crossing. Defendant's passen- 
ger trains coming north Into the city were, however, frequently held up at 
the crossing if it was blocked to let a Baltimore & Ohio freight train pass. To 
obviate thèse delays, It was part of the duty of the switchmen in question to 
téléphone the towerman at the crossing that defendant's passenger train was 
coming. Then, until the passenger train passed the crossing, the Baltimore & 
Ohio freight train would not be allowed to cross. 

A. B. Enoch, of Chicago, 111., for plaintifif in error. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., and 
Philip J, Doherty, of Washington, D. C, for the United States. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). [1,2] 1. 
Défendant contends that what the switch tenders did in relation to 

i^z^sFoT other cases see same topic & KBY-NUMBER in ail Key-Numbered DIgests & Indexes 
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the towerman was to impart information, not to transmit orders. It 
concèdes, in accordance with the décisions in United States v. Houston 
B. & T. Ry. Co., 205 Fed. 344, 125 C. C. A. 481 (C. C. A., 5th Cir- 
cuit) and M. P. Ry. Co. v. United States, 211 Fed. 893, 128 C. C. 
A. 271 (C. C. A., 8th Circuit), that orders are not confined to techni- 
cal written train orders ; that any spécifie direction or instruction which 
a subordinate is bound to obey would be an order; but it urges that 
only such orders "the violation of which might resuit in some accident" 
fall within the purpose and therefore within the scope of the statute. 

Unquestionably, the important object of the statute was to conserve 
the safety of the traveling public and of railroad employés; the re- 
lation between industrial fatigue and inefficiency was recognized ; the 
statute aims to obviate the latter by checking tlie former. Not merely 
safety, but gênerai efficiency, promptness of service is thereby pro- 
moted. Concededly, greater regularity in the passenger service is se- 
cured, if the defendant's trains are no longer slowed down and held 
up at the Crossing. Orders designed to accomplish even this resuit 
would, therefore, be within the purview of the act. 

But who can say that the violation of any order pertaining to or 
affecting train movements might not resuit in some accident? That 
other measures obviated the possibility of a collision at the Gresham 
Crossing is immaterial, for surely regularity of service at that point 
might well prevent an accident at some other point. The information 
telephoned by the switchman was équivalent to a direction to the lever- 
man to let the oncoming passenger train pass ; an order, originated, 
it is true, by some superior officer, not by the switchman, but none the 
less an order transmitted by him. 

[3] 2. The principal contest is whether the words "other employé who 
by the use of the telegraph or téléphone dispatches, reports, transmits, 
receives or delivers orders pertaining to or affecting train movements" 
are to be limited by the application of the ejusdem generis rule of con- 
struction, to a class of which operators and train dispatchers are rep- 
résentatives. In a case practically identical with the instant case, this 
construction has been adopted. M. P. Ry. Co. v. United States, su- 
pra; contra, United States v. C, C, C. & St. L. Ry. Co. (oral déci- 
sion Dec. 12, 1911, United States District Court, Southern District 
of Ohio; writ of error dismissed by stipulation Oct. 15, 1912). The 
contrary view was also assumed to be correct in the Houston Case, 
supra, in référence to towermen. The class is held in the M. P. Ry. 
Case to be those employés whose duties primarily involve the use of 
the telegraph and téléphone in connection with such orders. 

This décision was foUowed in United States v. Florida East Coast 

Ry. Co., 222 Fed. 33, C. C. A. (C. C. A., Sth Circuit, Judge 

Walker dissenting), in the case of a train conductor, partly on the 
ground that his "primary and principal duty" did not require him to 
operate télégraphie instruments and téléphones for transmitting such 
orders, but also on the further ground that stopping at a station to 
transmit or receive an order affecting his immédiate train is a mère 
incidental service, not done in the fîxed place, held to be implied in 
the phrase "to remain on duty for a longer period, etc., in ail towers, 
offices, places and stations." 
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It îs unnecessary to consider this last point because thèse employés 
were regularly stationed at the shanty in which the téléphone was 
located; their duty to transmit the information by téléphone to the 
Gresham leverman was not incidental, but regular and habituai. It 
was not, however, in any sensé their principal and primary duty ; that 
was to attend to the Blue Island freight yard switches. 

We cannot, however, agrée that the words "other employé who by 
the use," etc., transmits such orders, are to be qualified by an im- 
plied limitation to those whose primary and principal duty is thus de- 
scribed. The remédiai purpose of this act, to protect human life and 
to promote railroad efficiency, demands that despite its pénal charac- 
ter its provisions shall be construed and the intent of Congress f ound 
from the language actually used, interpreted according to its fair and 
obvious meaning. Congress may well bave deemed it unsafe to per- 
mit employés whose duty it is, not primarily or principally, but ordi- 
narily and habitually, to transmit such important orders, and in do- 
ing" so to exercise whatever measure of skill, care, alertness, and at- 
tention the use of either telegraph or téléphone requires, to work 
16 hours, however simple or nonfatiguing their ordinary tasks may be. 

Furthermore, the class that includes only those whose principal duty 
is to transmit such orders by telegraph or téléphone does not include 
ail who concededly are within the proviso ; an operator or train dis- 
patcher may also be a station agent, and bis primary and principal du- 
ties may be in the latter capacity. If, unlike United States v. Mescall, 
215 U. S. 26, 30 Sup. Ct. 19, 54 L. Ed. 77, the particular words, "op- 
erators and train dispatchers," do not exhaust the class and thus 
make the rule of ejusdem generis inapplicable, the only ail embracing 
désignation covering those concededly within the proviso, is an em- 
ployé who ordinarily and habitually uses the telegraph or téléphone 
for the purposes stated. Defendant's employés hère in question come 
within this class. 

The judgment will therefore be affirmed. 



CHICAGO & N. W. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit August 6, 1915.) 

No. 2221. 

Masteb and Sbevant iS=:5l3 — Houbs of Sebvice Act — Towebman Telephon- 

ING OEDERS "TOWERMEN." 

"Towermen," whose principal duty it Is to operate switch levers, but 
who habitually téléphone orders pertainlng to train movement, are within 
the proviso of Hours of Service Act March 4, 1907, c. 2i>39, § 2, 34 Stat. 
1416 (Comp. St 1913, § 8678), limltlng the hours of service of "operators, 
train dispatchers, and other employés," who transmit orders pertainlng to 
train movement. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14 ; 
Dec. Dlg. <s=»13. 

Hours of service of employés, see note to United States v. Houston Belt 
& T. Ry. Co., 125 C. O. A. 485.] 

4=3E"or other cases see same toplo &, KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for the East- 
em Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

Action by the United States against the Chicago & Northwestern 
Railway to recover penalties under the Hours of Service Act. From 
a judgment for the United States, défendant brings error. Affirmed. 

Charles A. Vilas, of Chicago, 111., for plaintifï in e^rror. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., 
and Philip J. Doherty, of Washington, D. C, for the United States. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. The facts in this case differ but little 
from those in C, R. I. & P. Ry. Co. v. United States (No. 2228) 226 

Fed. 27, C. C. A. — — , just decided, and are practically identical 

with those in United States v. Houston, B. & T. Ry. Co., 205 Fed. 344, 
125 C. C. A. 481 (C. C. A., 5th Circuit). The employés in question 
are towermen, whose principal duty is to operate the levers. The com- 
munications by téléphone were concededly orders pertaining to train 
movements, though not technically train orders. 

For the reasons stated in C, R. I. & P. Ry. Co. v. U. S., the judgment 
is aiïïrmed. 



DBLAHUNT v. OKLAHOMA COUNTY et al. 

(Circuit Court of Appeals, Elghth Circuit August 3, 1915.) 

No. 151. 

1. Taxation ©=510 — Peiobities — Mobtgage. 

Tax liens for gênerai and local taxes, whlch, by Rev. Laws 0kl. 1910, 
Il 634, 7391, 7408, 7415, are roade perpétuai liens, are paramount to an 
antedated mortgage lien, as a lien for taxes attaches to the res without 
regard to individual ownership, and Is not displaced by a sale under 
an existing judgment or decree, unless otherwise directed by statute. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 946; Dec. Dig. 
<S=»510; Mortgages, Cent Dig. § 324.] 

2. Bankeuptcy ©=3346 — ^Mobtqase Lien — Peiobitt — Statute. 

Under Bankr. Act July 1, 1898, c. 541, § 64a, 30 Stat 563 (Comp. St. 
1913, § 9648), providlng that the court shall order the trustée to pay ail 
taxes owlng by the bankrupt to the United States, or to any state, coun- 
ty, etc., before payment of dividends, the lien of gênerai and local taxes 
under state law Is prior to an existing mortgage lien, though section 64b 
(1-5) provides that debts haylag priority and payable out of the bank- 
rupt estate shall be paid in accordance with the classification therein 
stated, which classification doea not Include taxes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 535; Dec. 
Dig. <@=346.] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Oklahoma; John H. Cotteral, Judge. 

Original pétition by William V. Delahunt against the County of 
Oklahoma and others to revise order of the District Court directing 

^::=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dîgests & Iiidexes- 
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the payment of taxes before payment of a mortgage lien. Pétition 
dismissed. 

Henry E. Asp, of Oklahoma City, 0kl. (Henry G. Snyder, Frederick 
B. Owen, and Walter A. Lybrand, ail of Oklahoma City, 0kl., on the 
brief), for petitioner. 

James S. Twyford, of Oklahoma City, Okl. (John Embry, of Okla- 
homa City, Okl., on the brief), for respondents. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge. [1] Delahunt had a mortgage on real 
property in Oklahoma City. The mortgagor, Centerfreeze Ice Com- 
pany, was adjudged a bankrupt after it had neglected to pay taxes 
assessed against the property for four years. The taxes were gên- 
erai and also spécial local for cost of paving for each year. For the 
earlier years the property had been sold under the tax liens as pro- 
vided by state law might be donc and certificates of sale were issued 
to the purchasers who were to await the expiration of the time given 
for rédemption before deeds might issue. The local statute made 
both gênerai and spécial taxes perpétuai liens on the same footing. 
Revised Laws Oklahoma 1910, |§ 634, 7391, 7403, 7415. Although 
the mortgage ante-dated the tax levies, the tax liens were paramount. 
"A lien for taxes does not, however, stand upon the footing of an ordi- 
nary incumbrance, and is not displaced by a sale under a pre-existing 
judgment or decree, unless otherwise directed by statute. It at- 
taches to the res without regard to individual ownership, and when 
it is enforced by sale pursuant to the statute, prescribing the mode of 
assessing and collecting them, the purchaser takes a valid and unim- 
peachable title." Osterberg v. Trust Co., 93 U. S. 424, 428, 23 L. 
Ed. 964. The rule is common. R. R. Co. v. Drainage Dist., 134 111. 
399, 25 N. E. 781, 10 L. R. A. 291; Calif., etc., Co. v. Weis, 118 
Cal. 494, 50 Pac. 697; Spratt v. Price, 18 Fia. 289, 303. 

The Oklahoma statute and décisions are in accord with the prin- 
ciple thus announced. Under them the enïorcement of the right, in 
event of sale, passed to the purchaser, and when he gets a deed he 
takes the fee. Gray v. Logan County, 7 Okl. 323, 54 Pac. 485 ; Price 
V. Salisbury, 41 Okl. 416, 138 Pac. 1024. 

[2] Respondent Wright is trustée of the bankrupt estate, and in the 
course of administration he sold the real estate free and clear of 
ail liens, including taxes, and held the fund instead of the property. 
The amount received by him on the sale was far too small to take 
care of both taxes and mortgage debt. The petitioner says his mort- 
gage lien claim should come out of the fund first, that the court 
erred in putting it the other way and ordering the trustée to pay off 
the tax liens, both gênerai and spécial, before he is to get any of 
the proceeds ; and by his pétition to this court he asks that the order 
so directing the_trustee to pay off the tax liens first be set aside and 
that it be adjudged that ail of the proceeds, less fées and expenses of 
administration, be applied on his claim. 
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No complaint is madê that the property did not bring ail it was 
worth, that the sale was in any respect unfair, or that he did not hâve 
timely notice. Nor is it claimed that there were other assets out of 
which the taxes might be paid. We assume there were none and 
that his mortgage covered ail the bankrupt had. We also assutne 
that the purchaser believed the taxes were in his bid, for that was 
the way the property was offered. Of course, it could hâve been sold 
subject to taxes, and would hâve brought that much less. 

Without bankruptcy the property could bave been taken under re- 
curring levies for taxes which remained unpaid and the mortgage lien 
would bave been swept away. The petitioner knew that the precedepce 
of his lien was dépendent on the payment of taxes, and that liens on 
the property to secure their payment were paramount; but his claim 
is that with bankruptcy there has been an interchange of rights, that 
the prior-existing order was thereupon reversed and now his mort- 
gage lien has superseded and become prior in right to the tax liens. 

It is obvious that the petitioner is wholly without équitable right. 
He stands entirely on section 64 of the Bankruptcy Act and the con- 
struction which he urges us to give to it. That section, in part Verba- 
tim and in part summarized, is this : 

"a. The court shall order the trustée to pay ail taxes legally due and owlng 
by the bankrupt to the United States, state, county, district, or municipality 
in advance of the payment of dividende to creditors. * * * 

"b. The debts to hâve priority, except as herein provided, and to be paid in 
full out of bankrupt estâtes, and the order of ipayment shall be" (1), (2) and 
(3) costs of preserving, recoverlng and administering the estate, and certain 
fées ; (4) wages due to^ speeifled persons earned within three months, not ex- 
ceeding $300 to each; "and (5) debts owing to any person who by the laws 
of the States or the United States is entltled to priority." 

The argument to sustain the claim is put in this way : In the open- 
ing paragraph of the section providïrig for the payment of ail taxes 
legally due and owing, place emphasis on the letter of the clause "in 
advance of the payment of dividends to creditors," ignore or give 
slight weight to the clause "except as herein provided" in the second 
paragraph, then rigidly apply the numbered classifications under "b," 
as to the order of payment, and the conclusion follows that taxes are 
not to be paid until the debts having priority under (5) hâve been dis- 
charged. Inasmuch as the contention disregards the imperative direc- 
tion to order payment of taxes, is against équitable right, would re- 
suit, if sustained, in uprooting and reversing prior fixed légal rights 
between the contending interests and would give a préférence to a 
private interest over public dulry, the législative purpose to accomplish 
such an end (conceding the power) ought to be expressed with clear- 
ness, and ought not to be open to serious debate. With this in mind it 
is enough to say that the argument strikes us as being too strained, 
narrow and hypercritical. No authority has been cited which expressly 
sustains it, we find none, and cannot assent to its soundness. 

On the other hand. Collier on Bankruptcy (lOth Ed.) p. 889, ex- 
presses the belief that taxes are put in a différent and a higher 
class than the debts enumerated in sub-section "b" ; and the Suprême 
226 F.— 3 
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Court has well nigh so determined. In Title & Trust Co. v. Surety Co., 
224 U. S. 152, 160, 32 Sup. Ct. 457, 459, 56 L. Ed. 706, it is said : 

"Labor claims are given priority, and It is provided that debts having 
priority shall be pald in full. The only exception is 'taxes legally due and 
owing by the bankrupt to the United States, state, county, district or mu- 
niclpaiity.' Tliese were civil obligations, not Personal conventions, and préf- 
érence was given to them." 

See aiso City of Waco v. Bryan, 127 Fed. 79, 62 C. C. A. 79; Hecox 
V. Teller County, 198 Fed. 634, 117 C. C. A. 338. 

A careful considération leads us to the conclusion that the DiS'trict 
Court was right in ordering the taxes paid first, and the pétition will 
be dismissed with costs against petitioner. 

It is so ordered. 



HIDE-ITE LEATHEE CO. et ai. v. FIBER PRODUCTS CO. et al. 

(Circuit Court of Appeals, First Circuit. July 16, 1915.) 

No. 1121. 

1. Patents <S=j175 — Description of Pboduct — Limitation bt Pbocess 

Olaims. 

A new product, having deflnite characteristies by which it may be iden- 
tifled, and which distinguish it, apart from the process by which it was 
produced, may be properly deserlbed by such characteristies in a claim of 
a patent containing also process claims, and when sd claimed and de- 
scribed the claim Is not limited to the patented process ; but if it is not 
described by such deflnite identifylng characteristies, but is set forth in 
the terms of the process, nothing can be held to infringe the claim which 
is not made by the process. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250, 250?â ; Dec. 
Dig. ®=»175.] 

2. Patents ®=328 — Validity and Infkingembnt — Waterpkooe Leatheb- 

BOAED. 

The Buffum and Carter patent, No. 965,152, for waterproof leather- 
board and process of making same, is valld, but claim 5, which is for the 
product, is limited to that produced by the process described in the spéci- 
fication, and, as so construed, held not Infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by the Hide-Ite L,eather Company and another 
against the Fiber Products Company and another. Decree for de- 
fendants, and complainants appeal. Affirmed. 

William K. Richardson, of Boston, Mass. (Harrison F. Lyman, 
of Boston, Mass., on the brief), for appellants. 

Lucius E. Varney, of New York City (Frederick L. Emery, of 
Boston, Mass., on the brief), for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge. 

BINGHAM, Circuit Judge. The plaintiffs, the Hide-Ite Leather 
Company and the Newton Company, are respectively the exchisive 

lÊ^sFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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licensee and owner of United States patent No' 965,152, issued July 
26, 1910, to Buffum and Carter, and complain of its infringement by 
the Fiber Products Company and the Waterproof Leatherboard Com- 
pany, the latter being the successor of the former. The patent is 
for improvements in waterproof leatherboard and the process of pre- 
paring the same ; and by leatherboard is meant a product made f rom 
a pulp material or mixture containing fibers in whole or in part com- 
posed of tanned leather. 

The daims in issue on this appeal are Nos. 1, 2, and 5; the first 
two daims are for a process, and the last is for a product. The 
daims read as follows: 

"1. The herein described process of producing a waterproof leatherboard, 
wàich consista lu preparlng a pulp mixture containing libers of tannèd leather, 
rendering the same réceptive to waterprooflng agents by an alkaline treat- 
ment, predpitatliig insoluble waterprooflng compounds in said mixture and 
subsequently forming the pulp into the desired product. 

"2. The herein described process of prodUcing a waterproof leatherboard, 
which consists in preparing a pulp mixture containing fibers of tanned leather, 
rendering the same réceptive to waterprooflng agents by an alkaline treat- 
ment, mlxing therewith a soluble compound of fatty adds and alkaline bases, 
adding thereto a précipitant adapted to react with the fatty acids to deposit 
an insoluble précipita te ujwn the flbers of the pulp, and subsequently forming 
the pulp Irto the desired product" 

"5. A waterproof leatherboard made from pulp containing dislntegrated 
fibers of tanned leather, and havlng insoluble waterprooflng compounds de- 
posited by précipitation upon and thereby intimately mixed with the fibers of 
which it is composed, substantially as described." 

In the spécification the patentées déclare: 

"We hâve discovered that a thoroughly and homogeneously waterproofed 
leatherboard results from our process, which consists essentially in subjecting 
the pulp fibers to an alkaline tréatmept, and then precipitating upon and 
throughout the flbers suitable waterprooflng agents in an amount suflicient to 
produce an actual permanent waterprooflng of the final product when fln- 
ished." 

The process is carried on in a beater, in which the pulp mixture 
is ground until it attains the desired degree of fineness, and then an 
alkaline substance, such as caustic soda or the like, is added to it. 
One resuit of the alkaline treatment is stated to be that the various 
acids contained in the mixture, and particularly the tannic or chromic 
acids contained in or derived from the leather, combine with the alka- 
line neutralizing agent and thereafter exist in the mixture as soluble 
salts of the alkali used. This makes up the first step of the process. 
The second step consists in adding to this mixture a solution of soap, 
in which term is meant to be included any compound which is solu- 
ble in water or the pulp mixture, and is formed by the çhemical 
union of an alkali with one or more of the fatty acids. . Having op- 
erated upon the mixture in the beater for about an hour to secure 
the equal distribution of the soap upon the fibers of the pulp, a pré- 
cipitant is added which reacts witb the soap, to precipitate an insolu- 
ble waterprooflng compound in and upon the pulp mixture. Alum, 
sluminum sulphate, and copperas are among the précipitants used. 
After the pulp mixture has been operated on in. the beater for another 
hour, it is then rolled out into sheets. 
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In the District Court it was held that the patent possessed commer- 
cial merit, and was useful; that it had not been anticipated by prior 
patents or prior uses, and was novel ; and that both défendants had 
made use of the patented process and had infringed ail the claims 
in issue to the extent that in making waterproof leatherboard they 
had used the alkaline step with the subséquent step of the process. 
The court, however, held that, in so far as the défendants had used a 
preliminary washing step for the alkaline step to render the fibers 
réceptive to the waterproofing compound, there was no infringement 
of the process claims, because he did not regard the washing step as 
a well-known équivalent of the alkaline step; and, as to claim 5, he 
held that the product of that claim included only such waterproof 
leatherboard as had been produced by the process of the patent or 
its équivalent. The court refused to enjoin the défendants, or either 
of them, from making use of a process, or manufacturing a product, 
not involving the preliminary alkaline step, and the plaintiffs ap- 
pealed. They assign as grounds of appeal that the court erred in re- 
stricting claim 5 to the process of the patent, or its équivalent, and in 
holding that the process claims were limited to the preliminary alka- 
line step. 

The défendants, in the présentation of their case on this appeal, 
among other things, hâve contended that the patent did not possess 
commercial merit, that it was anticipated by prior patents and prior 
uses, and that there was no évidence warranting a finding that they 
had made use of the patented process. We hâve carefully examined 
the proofs in relation to thèse matters, and without going into a de- 
tailed discussion of them regard it as sufficient to say that we are 
satisfied the conclusions reached by the District Court were right, and 
shall confine ourselves to a considération of the questions specifically 
raised by the plaintiffs. ' , 

[1, 2] It is a well-recognized rule that a new product, having defi- 
nite characteristics by which it may be identified, and which distin- 
guish it apart from the process by which it was produced, may be 
properly described by such characteristics, and when so claimed and 
described the claims are not limited to the process. Maurer v. Dick- 
erson, 113 Fed. 870, 51 C. C. A. 494. It is also a well-recognized rule 
that, although a product has definite characteristics by which it may 
be identified apart from the process, still, if in a claim for the prod- 
uct it is not so described, but is set forth in the ternis of the process, 
nothing can be held to infringe the claim which is not made by the 
process. Cochrane v. Badische Anilin & Soda Fabrik, 111 U. S. 293, 
312, 4 Sup. Ct. 455, 28 L. Ed. 433. The proofs in this case disclose 
that claim 5 of the patent sets forth neither physical nor chemical 
characteristics by which the product may be identified, and the lan- 
guage of the claim indicates an attempt to define the product in the 
terms of the process, rather than by its characteristics. Indeed, the 
patentées, in describing their product, hâve only set forth the sec- 
ond step of the process, and the question is presented whether the 
District Court in view of the language used in this claim, when read 
in the light of the spécification, erred in holding that the claim was 
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restricted to the process or its équivalent. The spécification of the 
patent states : 

"TMs Invention * * ♦ ineludes the product resulting from the process 
hereinafter described as well as the process itself." 

The process "hereinafter described," as heretofore pointed oui, in- 
cludes the prehminary alkaline step. The product claim, although 
it refers to the process in a limited way, shows, by the use of the 
words "substantially as described," that the product is the resuit of 
the process described in the spécification. The reasonable conclusion 
is that the patentées, in this claim, intended to describe their prod- 
uct by the process set forth in the spécification, and not by a différent 
process. That such was the understanding of the Patent Office in 
allowing the claim, and of the patentées in presenting reasons for its 
allowance, is fully shown by the file wrapper and proceedings in the 
Patent Office. We are therefore of the opinion that the conclusion 
reached by the District Court as to this matter was correct. 

The plaintififs further contend that the preliminary washing step 
employed by the défendants was a well-known équivalent for the al- 
kaline step, and that the District Court erred in restricting the pro- 
cess claims to the alkaline step. It will be noticed that, in both claims 
1 and 2, it is contemplated that the pulp mixture containing fibers 
of tanned leather shall be rendered réceptive to waterproofing agents 
by an alkaline treatment. In the spécification it states that : 

"One resuit of this alkaline treatment is that the varions acids and weak 
acid eompounds contained in the mixture, and particularly the tannic or 
chromic acids contained in or derived from the leather, combine with the 
alkaline neutralizing agent, and thereafter exist in the mixture as soluble 
salts of the albali used." 

And again it says that: 

"The alkali used in our process also bas the Important function of neutral- 
izing and converting into soluble salts the acids — i. e., the tannic acld, chromic 
acid, or their équivalents — which were employed in effecting the transforma- 
tion of the rawhide Into leather, therehy preventlng the prématuré précipita- 
tion of the waterproofing eompounds within the pulp mixture, as well as re- 
moving the acids from the leather fibers, and leavlng them réceptive t» the 
waterproofing treatment, as already indicated." 

It is apparent from the language of thèse claims, when read in con- 
nection with the spécification, that they do not contemplate the with- 
drawal of the tannic acids from the mixture before the waterproofing 
eompounds are introduced, as is necessary when the preliminary 
washing step is employed, and that the purpose and efïect of the in- 
troduction of the alkaline substance is to remove the acids from the 
tanned leather, retain them in the solution neutralized as soluble 
salts, and thus prevent a prématuré précipitation of the waterproof- 
ing eompounds before they are thoroughly mixed with the pulp mix- 
ture. The mode of opération being différent, we do not regard the 
preliminary washing step as the équivalent of the alkaline step, 

Furthermore, it was conceded in the court below, and no conten- 
tion to the contrary is made hère, that the défendants, by using the 
preliminary washing step, did not infringe claim 3 of the patent. 
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Claim 3 does not differ from claims 1 and 2, except in the languagc 
used. It States the chemical action of the alkahne treatment, while 
they do not; but, when they are read in the light of the spécification, 
they mean the same thing, and are not broader than claim 3. 

For thèse reasons, we are of the opinion that the défendants, by 
using the preliminary washing step, do not infringe either of thèse 
claims. 

The decree of the District Court is afhrmed, with costs to the ap- 
pellees. 

PUTNAM, Circuit Judge, concurs in the resuit. 



HUDSON V. CHICAGO, ST. P., M. & O. ET. CO. 
(District Court, I>. Minnessota, Third Division. June 4, 1.915.) 

1. Oaebiers <S=>219 — Carbiaoe of Live Stock— Delat in Tbanspoktation— 

LlABILITY OF INTEBMEDIATE CaKBIBB. 

Under tlie Carmack amendment (Act June 29, 1906, c. 3591, § 7, 34 
Stat 595 [Comp. St 1013, § S592, pars. 11, 12]) to tlie Interstate Com- 
merce Act (Act Feb. 4, 1887, c. 104, 24 Stat 379), providlng tliat any coui- 
mon carrier recelving property for transportation from a point in one 
State tp a point in another state sliall issue a receipt or bill of lading 
therefor, and shall be liable to ttie lawful owner ttiereof for any loss, 
damage, or injury to tlie property çaused by it, or by any common carrier 
to wUch such property may be delivered, or over whose Une it may pass, 
an Intermediate carrier cannot be sued for delay in transportation of an 
Interstate shlpment of live stock, wliere the delay was not caused on 
its line, regardless of whether or not It had issued a bill of lading; the 
purpose of the amendment being.to secure siniplicity in Oie transporta- 
tion of freight carried by several common carriers by localiKing tbe re- 
sponsible carrier. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 950, 951; Dec. 
Dig. <©=j219.] 

2. Statutes <S=>215 — Constbuction^Intent of Legislatube. 

In order to ascertain the meaning of the language of a statute relating 
to actions at law, the situation; ati the time of the passage thereof may 
be considered. 

[Ed. Note. — For other 'cases^; see Statutes, Cent Dig. § 291; Dec. Dig. 
«©=215.] 

3. Cabbtebs <g=>218 — Oaeeiage or Live Stock— Action foe Delat in Teans- 

poBTATioN— Notice of Ix>ss— "Removai.." 

In an action for delay to a shlpment of live stock, the bill of lading for 
wMch required as a condition précèdent to recovery a notice of loss be- 
fore the stock was removed from destination, where the cattle were sold 
wlthin a day or twd after their arrivai, such sale constltuted the "re- 
moval," wlthin the meaning of the bill of lading. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 674-69S; 927, 
928, 933-949 ; Dec. Dig. <S==>218. 

For otber définitions, see Words and Phrases, First and Second Sé- 
ries, Removal.J 

4. Evidence <S=>20 — Judicial Notice— Saxe of Dive Stock. 

The court wUl take judicial notice of the way in which tlie sale of a 
shlpment of live stock Is handled in the stockyards at Chicago. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 24 ; Dec. Dig. 
<S=>20.] 

©ssFor other cases ses same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



HUDSON V. CHICAGO, ST. P., M. & O. RY. CO. 39 

At Law. Action by Guy H. Hudsoji, spécial administrator of the 
estate of Halvor Engemoen, against the Chicago, St. Paul, Minneapolis 
& Omaha Railway Company. On defendant's motion for a directed 
verdict. Motion granted. 

Action for damages for négligent delay in the transportation of two ship- 
ments of live stock from Montana points to Cliicago, via South St. Paul. The 
Unes of railway over which the shlpments actually passed were Great North- 
ern Railway from Montana points to South St. Paul, Chicago, St Paul, Min- 
neapolis & Omaha Railway from South St. Paul to Elroy, and Chicago & 
Northwestern RaUway from Elroy to Chicago. At tlie close of ail the testl- 
mony counsel for défendant moved the court to direct a verdict in favor of 
the défendant company, upon the following grounds: (1) That it appears from 
ail the testlmony that the Omaha Railway Company, the sole défendant, is 
an intermediate carrier; that there is no évidence of delay on its Une, delay 
belng the only basis of claim for damages, involved in the complaint; but, on 
the contrary, it affirmatively appears from the évidence that there was np de- 
lay on the line of this défendant company. (2) Upon the ground that no no- 
tice of claim, as required by the contracts of shipment, was given by the 
plainttfif, or by plaintiff's Intestate. 

Charles A. Butler, of Chicago, 111., and Paul J. Thompson, of Minne- 
apolis, Minn., for plaintiff. 

Richard L. Kennedy, of St. Paul, Minn. (J. B. Sheean, of St. Paul, 
Minn., of counsel), for défendant. 

BOOTH, District Judge (after stating the facts as above). This mo- 
tion by the défendant for a directed verdict is based upon two grounds, 
as I understand it, and in substance they are thèse: First, that the 
défendant railway company in the two particular shipments involved 
in this controversy was the intermediate common carrier in Interstate 
commerce, that the cause of action stated rests upon delay by the 
common carriers, or some of them, and that the évidence in this case 
not only fails to show that the delay occurred on the line of the de- 
fendant common carrier, but affirmatively shows that there was not 
any such delay. Second, that no notice of claim for damages was 
given by the plaintifï's intestate, such as is required by the contracts 
under which thèse shipments were made. 

The évidence in the cas,e shows that there were two shipments made 
by the plaintifï's intestate from Montana to Chicago, via South St. 
Paul. The évidence f urther shows without contradiction that through 
bills of lading were issued coyering the transportation of thèse cattle 
from the two points in Montana, where the shipments originated, to 
Chicago; f urther, that there was a through rate between the Mon- 
tana points and Chicago, and that this through rate was charged and 
collected on thèse two shipments. The évidence further shows that 
when the cattle arrived in South St. Paul they were unloaded, and 
reloaded into pther cars, and that at that tijne bills of lading from 
South St. Paul to Chicago were issued by the défendant company; 
thé original bills, however, not being surrendered. 

The évidence also tends to show that the running time between 
South St. Paul and Chicago was 24 hours ; and it is admitted that 
the actual time consumed by thèse two shipments was, in one case 
29 hours and in the other case 34 hours. The évidence also tends 
to show that there was a loss sustained on thèse two shipments ofi 



40 226 FEDERAL REPORTER 

cattle, and that it was due to the delay between thèse two points. 
The évidence fails to show that there was any delay on the line of 
this particular carrier, the défendant hère. There is not sufficient évi- 
dence to go to the jury upon that question ; so that the liability of the 
défendant, if it exists, must rest upon a liabiHty on its part for the 
delay by the succeeding carrier. 

[1] As I understand the plaintiiï's position, it is that in an Inter- 
state shipment, where several common carriers are concemedy each 
common carrier is liable, not only for its own delay, if that résulta in 
damage, but also for delay on the line of each succeeding common 
carrier, by virtue of| the provisions of the Carmack amendment to the 
Interstate Commerce Act; and especially is this true, it is claimed, 
if the intermediate common carrier issues a new bill of lading. The 
Carmack amendment, so far as it is involved in this case, reads as 
follows: 

"That any common carrier, railroad, or transportation company rècelving 
property for transportation from a point in one state to a point in another 
State sliall issue a receipt or bill of lading therefor and shall be liable to the 
lawful holder thereof for any loss, damage, or injury to such property eaused 
by it or by any common carrier, railroad, or transportation company to whicb 
such property may be delivered or over wliose line or Unes such property may 
pass, and no contract, receipt, nile, or régulation shall exempt such common 
carrier, railroad, or transportation company from the liability hereby im- 
posed: Provided, that nothing In this section shall depriveany holder of 
such receipt or blU of lading of any, remedy or right of action which hehas 
under existlng law." Act June 29, 1906, c. 3591, § 7, 34 Stat 595 (Conip. St. 
1913, § 8592, par. 11). 

There is nothing in the wording of that amendment which refers 
expressly to the initial common carrier ; nor, on the other hand, is 
there anything which refers expressly to the intermediate common 
carrier ; but it is provided in express language "that any common 
carrier, * * * receiving property for transportation from a point 
in one state to a point in another state," first, shall issue a receipt or 
bill of lading therefor, and, secondly, shall be liable to the lawful 
holder thereof for certain specified losses. 

[2] In construing the amendment, the question arises : What was 
the intention of Congress in passing the amendment? Was it the 
intention of Congress that, where ai shipment in interstate commerce 
passed over the Unes, we will say, of seven Connecting common car- 
riers, each one of them engaged in interstate commerce, that there 
should be seven bills of lading issued, one by each of the Connecting 
carriers ? Or, was it the intention of Congress that there should be 
but one bill of lading issued, viz., that by the initial carrier, which 
should govern and control the shipment from the initial point to the 
point of destination? The language of the amendment is not entirely 
clear on this point, and in order to ascertain what the real meaning 
of the language is it is allowable to look at the situation relative to 
actions such as the one at bar at the time when this Carmack amend- 
ment was passed. 

At that time the différent state courts by their décisions had adôpt- 
ed différent rules relative to actions for damages by shippers against 
common carriers. In some states, in a case of interstate commerce, 
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where there had been several Connecting common carriers, it was 
possible to sue the last of the Connecting carriers, and by shovving 
that the goods were delivered to the initial carrier in good condition, 
and that they were received from the last carrier in bad condition, a 
prima facie case was made out, and it rested then with the last car- 
rier to exonerate itself from liability, so far as its Une was concerned. 
In some states the rule was, when there were several carriers, and the 
initial carrier had undertaken to carry to a point beyond its own line, 
that such initial carrier might be held liable, not only for loss or dam- 
age occurring on its own line, but also for loss or damage occurring 
on the succeeding Connecting Hnes, on the principle of agency; that, 
having undertaken to carry to the point of destination, it made the 
Connecting carriers its agents, and became liable for their acts. It 
was the rule in ail of the states that a shipper might pick out from a 
route line of common carriers any particular common carrier, and 
sue it for loss or damage occurring on its own line; the burden of 
proof being upon him to show that the spécifie loss for which he 
claimed damage occurred on the line of the particular common car- 
rier which he had picked out. It was the rule, in the fédéral courts 
and in some state courts, in case of a shipment over Connecting hnes 
of common carriers, that each common carrier might by contract limit 
its own liability to its own particular line. 

Such, briefly stated, was the situation when this Carmack amend- 
ment was passed by Congress. The purpose which Congress had in 
mind in passing the amendment is stated in the case of Atlantic Coast 
Line v. Riverside Mills, 219 U. S. 185, on page 196, 31 Sup. Ct. 164, 
on page 166, 55 L. Ed. 167, 31 L. R. A. (N, S.) 7, where the Suprême 
Court in its opinion, says : 

"The undisputable efîect of the Carmack amendment is to hold the initial 
carrier engaged in interstate commerce and 'receiving property for transpor- 
tation from a point in one state to a point in auother state' as having con- 
tracted for through carriage to the point of destination, using the lines of 
Connecting carriers as its agents." 

The opinion, continuing further, says that there had grown up 
a custom among the railroads as f ollows : 

"Thèse railway companies, though separate in themselves, are in the habit, 
for their own advantage, of maklng contracts, of which this was one, to con- 
vey goods along the whole line, to the ultimate terminus, each of them being 
agents of the other to carrj' them forward, and each receiving their share 
of the profits from the last." 

Further the opinion says : 

"Along with this singleness of rate and continuity of carriage there grew 
up the practiee by receiving carriers, illustrated in this case, of refusing to 
make a spécifie agreement to transport to points beyond Its own line, where- 
by the Connecting carrier for the purpose of carriage would become the agent 
of the primary carrier. The common form of receipt, as the court may ju- 
dicially know, is one by which the .shipper is compelled to malie with each 
carrier in the route over which his package must go a separate agreement 
limiting the carrier liability of each separate conipany to its own part of the 
through route. As a resuit the shipper could look only to the initial carrier 
for recompense for loss, damage, or delay occurring on its part of the route. 
If such primary carrier was able to show a delivery to the riiils of the iiext 
succeeding carrier, although the packages might and usually did continue the 
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Joumey In the same car In wMch they had been orlglnally loaded, the ship- 
per must fall In his suit. He niight, it is true, tlien bring his action against 
the carrier so sbown to liave next received tlie shlpment. But' hère, la turn 
he œight be met by proof of safe delivery to a third separate carrier. In 
short, as the sMpper was not himself in possession of the information as to 
when and where his property had been logt or daçiaged, and had no access 
to the records of the Connecting carriers, who in tum had participated in 
some part of the transportation, he was compelled in many instances to 
make such settlement as should be proposed. This burdensome situation of 
the shipping public in référence to intérstate shipments over routes including 
separate lines of carriers was the matter which Congress iwdertook to regu- 
late. Thus, when this Carmack amendment was reported by a conférence 
committee, Judge William Richardson, a Congressman from Alabama, speak- 
ing for the committee of the matter which it sought to remedy, among other 
things, said: 'One of the great complaints of the railroads has been — and, I 
thlnk, a reasonable, just, and fair coinplaint — that when a man made a ship- 
ment, say, from Washington, for instance, to San Francise^,; Cal., and his 
shipment was lost In some way the citizen had to go thousands of miles, prob- 
ably, to institute his suit. The resuit was that he had to settle liis damages 
at what he could get What hâve we done? We bave made the initial car- 
rier, the carrier that takes and receives the shipment, responsible foi- the loss 
of the article in the way of damages. We save the shipper from going to Oali- 
fomia or some other distant place to institute his suit Why? The reasons 
for inducing us to do that were that thé initial carrier has a through route 
connection with the secondary carrier, on whose route the loss occurred, and a 
settlement between them will be an easy matter, while the shipper would be at 
heavy expense in the institution of a suit. If a judgment is obtained against 
the initial carrier, no doubt exists but that the secondary carrier would pay 
it at once.' " 

Still f urther the court in its opinion says : 

"The rule [under the Carmack amendment] is adapted to secure the rights 
of the shipper by securing unity of transportation with unity of respousiblUty. 
The régulation is one which also facilitâtes the remedy of one who sustains a 
loss, by loealizing the responsible carrier." 

Finally it says: 

"In substance Congress has said to such carriers: 'H you receive articles 
for transportation from a point in one state to a place in another, beyond 
your own terminal, you must do so under a contract to transport to the 
place deslgnated. If you are obllged to use the services of independent car- 
riers in the contlnuance of the transit, you must use them as your own agents, 
and not as agents of the shipper.' " 

It seems to me that, in view of the opinion of the Suprême Court 
in that case, the real purpose of the Carmack amendment was to se- 
cure simplicity in the transportation of freight carried by several com- 
mon carriers — as the Suprême Court express it, "unity of transpor- 
tation with unity of responsibiUty * * * hy loealizing the re- 
sponsible carrier," Now, if that is the puipose of the amendment, the 
question arises : Would that purpose be effected by requiring each 
one, we will say, of seven conHecting common carriers in an intérstate 
shipment to issue a separate bill of lading? If this were done, we 
would hâve, on plaintiiï's theory, seven common carriers, six of whom 
would stand in the position of principals to succeeding carriers, and 
also six in the position of agents of the preceding carriers. Ail seven 
of them would stand in the position of principal, so far as their own 
lines of railway were concerned. Instead of having localized the rem- 
edy, it would needlessly expand and extend it. For loss occurring 
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on the line of the last carrier the shipper might sue any oné of the 
seven carriers. It is true that, before the Carmack amendment was 
passed, he might hâve sued any one of the Connecting carriers f,or 
its own default, or he rnight, in some states, hâve sued the last 
carrier for loss occurring prior to the time when the shipment came 
into its hands ; and, if the contract read in the way it might read, he 
could sue the initial carrier for loss or damage occurring, not only on 
its own line, but on the lines of the Connecting carriers. But he could 
not sue an intermediate carrier for^ loss or damage occurring on the 
line of a succeeding carrier, unless it had contracted to that effect. 

If this Carmack amendment is intended to simplify, rather than to 
render complex, interstate commerce and interstate shipments, and 
to unify and simplify, ràther than multiply and mystify, the remédies 
of the shippers in obtaining compensation for their losses, it seems 
to me that it cannot bear the construction, claimed by plaintiff, that 
each common carrier in the line may be sued, not only for its own 
defaUlt, but for that of any succeeding carrier. The only case cited 
directly in point is the case of Looney v. Railway Co.,^ recently decided 
by the Illinois Court of Appeals. The décision in that case holds, as 
I read it, that the intermediate carrier in a line of Connecting carriers 
is under no obligation to issue a bill of lading; but, if it does so, then 
it comes within the purview of the Carmack amendment, and becomes 
liable for a default by a succeeding carrier. 

With the highest respect for and déférence to the court which de- 
cided the Looney Case, I am nevertheless unable to assent to the con- 
clusion therein reached. The Carmack amendment specifically pro- 
vides that, when a common carrier reçeives property for transporta- 
tion in interstate commerce, it shall issue a bill of lading. If that 
applies to each one of a line of carriers, then it is not optional withl 
the intermediate carrier whether to issue a bill of lading or not; and 
if the Carmack amendment applies, the last common carrier is also 
obliged to issue a bill of lading. It seems to me that such was not 
the intention of( Congress in passing the amendment. If the Car- 
mack amendment does not compel thè intermediate carrier to issue a 
bill of lading, then the obligation cannot be assumed by the intermediate 
carrier by the issuance of a bill qf lading ; for that would be allowing 
the intermediate carrier to give at its option spécial privilèges to a ship- 
per, without having thèse spécial privilèges set out in its tariff on file, 
and that would be a violation of th^ IJepburn Act (Act June 29, 1906, c. 
3591, 34 Stat. 584). So it seems to me that neither in the absence of 
a bill of lading, nor bv issuing a bill of lading, can the intermediate 
carrier be held liable for loss or damage occurring on the line of the 
succeeding carrier. 

[3] As to the second point, that there was no notice of claim given 
in this case by the plaintiff 's intestate, , as required by the bill ofi 
lading : The original bill of lading issued by the Great Northern Rail- 
way Company coîitained this clause : 

"The party of the second part further agrées, as a condition précèdent to 
his right to recover any damages for any loss or Injury to sald stock, he 
will give notice In writlng oi hls claim tiierefor to an offlcer of sald flrst party, 
or to its nearest station agent, before sald stock has beeu remored from sald 

»192 m. Ap 
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place of destination, and before said stock bas been mlngled wlth other stock, 
when possible to do so, but In any event within 15 days." 

The loss or damage daim in this case was made in November; The 
first shipment arrived on October 22d, and the last one on October 
29th, but no point is made that the daim was not presented within 15 
days, and there is no défense of this kind set up in the answer. 

[4] But the défense is that the stock was either mingled with other 
stock, or had been removed from the point of destination, before any 
notice was given. I think there is no évidence of mingUng of the 
stock with other stock. The évidence does show, however, without 
contradiction, that thèse cattle were sold within a day or two after 
their arrivai in Chicago; and while there is not any direct évidence 
that the cattle were removed from the pens in which they were when 
they were sold, I think the court should take judicial notice of the 
way in which business of that kind is handled in the stockyards in 
Chicago; and the conclusion is irrésistible that, if thèse cattle were 
sold within a day or two after their arrivai, they were reînoved from 
the place of destination, within the meaning of the words as used in 
this provision of the contract. The question whether or not such a 
clause as that above quoted is valid is not an open one in this court. 
Our Circuit Court of Appeals, in Clegg v. Railway Co., 203 Fed. 971, 
122 C. C. A. 273, has held that a provision of that kind is valid, and 
that, if the provision is not carried' out on the part of the plaintiff, 
it is fatal to his claim. This contract was made prior to the amend- 
atory act bf March 4, 1915, c. 176, 38 Stat. 1196. Accordingly, under 
this décision of our Circuit Court of Appeals, the second ground of 
the motion must be sustained. 

My conclusion is, therefore, that the motion for a directed verdict 
in f avor' of the défendant must be granted on both grounds presented. 
It is so' ordered, and an exception to the ruling will be âllowed. 



OAMEEON V. WBEDIN, Register of U. S. Land Office, et al. 
(District Court, D. Arizona. September 4i 1916.) " 
No. Eir-9. 

1. Injunction ®=>75— Officiai, ACTS — Pkoceediîîgs in United States Land 

Department. ,, ' 

The court lias no jurlsdiètibn! of a suit by an owner of unpatented 
mining clalms to restrain the register and receiver of a land office from 
carrylng ont orders of thé ïntetiot Department to détermine. whether the 
land embraced within the bouqdaries of the clalms is nonmineral, or 
whether there has been a discovery of a mineral-bearing vein with référ- 
ence to Iode and placer locations, and whether the clalms were made in 
' good faith for minerai purposeâ or weré spéculative. 

[Ed. Kote. — For other casés, éee Injunction, Cent Dig. §§ 143, 144, 150; 
,, ■ Dec. t)lg. <S=»75.] ■ : :^ ;. -•;-.:'- 

2. Injunction <^=>75 — Officiai. Acïs— PsJOCEBDiNos in Unite.d States Land 

DEP4BXMJiNT. ■■■■., r-, ,, • 

. , The lljnlted., States; Land Department i^ a spécial tributial, with ju- 
1 ,;.diciai functioijs; but, where it prpceeds, witnout jnrisdictioh; no injuno- 

^ssï'or other cases see 'same tûpio & KÉT-NtJMBER ia ail key-Numbéreabigé3ts& Indexes 
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tlon wUl be granted by the court to restraln the proceedlng, slace, If the 
proceeding be void at law, the law affords an adéquate remedy. 

[Ed. Note.— For other cases, see Injunctlon, Cent Dig. §§ 143, 144, 150 ; 
Dec. DIg. cg=»75.] 

In Equity. Suit by Ralph H. Cameron against Thomas F. Weedin, 
Register of the United States Land Office at Phœnix, Ariz., and John 
J. Birdno, Receiver of the United States Land Office at Phœnix, 
Ariz. Decree denying application for temporary injunction and dis- 
missing the bill for want of jurisdiction directed. 

Robert E. Morrison and Joseph E. Morrison, both of Phœnix, Ariz., 
for plaintiflf. 

Thomas A. Flynn, U. S. Atty., and James Fitzgerald Jones, Asst. 
U. S. Atty., both of Phœnix, Ariz., and J. O. Seth, Asst. Sol. Depart- 
ment of Agriculture, of Albuquerque, N. M., for défendants. 

SAWTELEE, District Judge. The facts as alleged in the bill are 
briefly as follows: That the plaintiff, Ralph H. Cameron, and- other 
persons whose names are not disclosed, are the owners of certain 
unpatented mining claims mentioned in the complaint, which are lo- 
cated and held under the minerai laws of the United States and the 
State of Arizona. That neither said Cameron, nor any of his predeces- 
sors in interest, nor co-owners in said claims hâve ever applied for 
patents for any of said claims, or invoked the jurisdiction of the In- 
terior Department for the purpose of acquiring title to the ground 
embraced within the limits of said claims. That there are now pend- 
ing in the Department of the Interior of the United States, the Gen- 
eral Land Office of the United States, and the United States land 
office at Phcenix, Ariz., certain proceedings or actions set out and 
described by title in said complaint, and that in each of said actions 
the said Cameron, plaintiflf herein, is made one of the parties défend- 
ant, and the United States of America is the plaintiflf or contestant. 
That in each of said proceedings or actions the matters sought to be 
litigated and determined are in substance: (1) Thàt the land embraced 
within the boundaries of each of said claims is nonmineral in char- 
acter ; (2) that no discovery of a mineral-bearing vein bas been made 
with référence to the Iode and placer locations, and that no discovery 
of minerai of value bas been made in the placer claîms; and (3) that 
none of the claims are made in good faith for minerai purposes, but 
are spéculative and to be used in connection with trade and business. 
That the défendants in this complaint, Weedin and Birdno, are, re- 
spectively, the duly appointed and acting register and receiver of the 
said United States land office at Phœnix. 

The complaint further allèges that the said Cameron aïid his co- 
owners by opération of law obtained a, vested right and property in 
and to ail of the said claims, and of the ground'embraced within their 
"boundaries; that said alleged vested right gives to said Cameron ànd 
his co-owners à right of possession to ail of said ground, and is, in 
efifect, a grant of such right against the United States of America and 
âll other parties ; that in each 6i the said proceedings before the said 
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register an^.rieceiyer ,at Phœnix the défendants in said proçeedings, 
including Çajnerpn, the plaintiff herein.iiïed pleas to the jurisdiction 
of the défendant pffiçers, the.GeneralLand (office, and the Secretary 
of the ïnterior; that in the hearing of said proceedings held before 
said register and receiver on August 10, 1915, against the protest of 
ail parties défendant, the said officers, défendants herein, overruled 
and denied said pleas to the jurisdiction, and that ithereupon said regis- 
ter and receiver proceeded and are continuing to proceed with the 
hearings in said proceedings, over and agalhst the protest of said Cam- 
eron and his codefendants therein; that, as: a basis of said protest and 
plea to the jurisdiction in said proceedings^. Cameron and his codefend- 
ants contended, and now contend, that this court is vested with the 
sole and exclusive jurisdiction, right, power, and authority to hear 
and détermine ail of the charges made in said proceedings ; that the 
action of said register and receiver in so proceeding with the hear- 
ings is, in effect, an invasion of the gênerai jurisdiction of this court, 
and an attempt to take, without ,due process of law, and in' violation 
of the constitutional law of the land, the property described by title 
in the complaint as belonging to said Cameron and his codefendants ; 
and that the said register and receiver, défendants herein, threaten to 
proceed, and are now proceeding, and will continue to proceed, with 
the said hearings, uniess restrained by this court from so doing, to 
the great and irréparable damage apjd injury of Camero-n and his co- 
defendants, in that the register and, receiver are taking testimony of- 
fered by the United States, and hâve ireguired and are requiring the 
said Cameron and his codefendants, at great expense, to bring wit- 
nesses from af ar, and to submit testimony to oppose the position of 
the United States as outlined in said charges so pencjing in said Phœnix 
land office, or, if the said Cameron and his codefendants do not so 
présent such testimony, that they will waive right to introduce same 
and thereby be finally and irrevocably injured, not only in their dé- 
fense in said proceedings, but in the expenditure of large sums of 
money, in amount not less than $5,000. 

The prayer is that the défendants herein be restrained from further 
proceedings in the causes and actions so pending before them ; that a 
preliminary injunction issue restraining said défendant officers from 
in any way proceeding with said causes and actions until the , further 
order of this court ; that upon final hearing of the action said défend- 
ant officers be perpetually enjoined from in any way proceeding with 
said causes or actions; and that the plaintiff hâve such further relief 
as the court may deem proper in the premises. 

[ 1 ] A motion is made to dismiss on the ground, among others, that 
the suit does not involve a controversy properly within the jurisdiction 
of the court, and also on the ground that the title to the property in 
question is still in the United States, and that the courts are therefore 
without jurisdiction to interfère. In support of this contention de- 
fendants hâve filed herein an affidavit of John J. Birdno, one of the 
défendants, from which it appears that the proceedings mentioned in 
plaintifï's bill as pending in the said United States land office at 
Phœnix were begun and are being conducted by défendants pursu- 
ant to written directions from the Commissioner of the General Land 
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Office, and that the directions given them by said Commissioner were 
given by him in compliance with personal directions of the Secretary 
of the Interior. Plaintiff claims that the order of the Commissioner 
of the General Land Office was wrong, that there is no law under 
which the proceedings now pending before the register and receiver 
can be initiated and maintained lawîuUy, that. the local land office 
has no jurisdiction of such proceedings, that they are transcendiïig 
their authority and assuming powers which do not belong to them, 
and that on thèse grouhds plaintifï is entitled to relief in equity. 

The first question, therefore, to be cohsidered, is whether this court 
has jurisdiction of the cause. It seems to me that this question must 
be answered in the négative. In the récent case of Plested v. Abbey, 
228 U. S. 42, 33 Sup. Ct. 503, 57 L. Ed. 724, which was a suit against 
the register and receiver of the local land office of the United States 
at Pueblo, Colo., and in which plaintiflfs sought injunctive relief againSt 
said land officers, restraining them. from carrying out the orders of 
the Secretary of the Interior and the Commissioner of the General 
Land Office, as in the case at bar, it was. strenuoùsly insisted that tbè 
register and receiver were acting beyond and contrary to the law, and 
that, being outside of the paie of the law, they were not entitled to 
its protection, even though the rule exists that they should not be in- 
terfered with by the courts when exercising their officiai functions 
within tbe law. In that case the Circuit Court entered a decree sus- 
taining a demurrer to the bill and dismissing the cause for want of 
jurisdiction ; the court stating that this was done — 

"upon the ground that a mling or décision by the officers of a local land office 
of the United States made in the usual course of proceedings for the acquisi- 
tion of the tltle to public lands is not subject to review or correction In the 
courts while the tltle to the lands remains in the TJnlted States, and also upon 
the further ground that while the title to public lands remains In the United 
States and the proceedings for aequiring that title are still In fleri, the courts 
are without power, by injunction or otherwise, to control the judgment and 
discrétion of the officers of the Land Department in respect of the disposai of 
such lands under the public land laws." 

This case was appealed to the Suprême Court, and that court 
speaking through the Chief Justice, said : 

"We are of opinion that the principle which caused the Circuit Court to 
hold that it had no jurisdiction to award the relief prayed, and hence to dis- 
miss the bill, was a correct one. The United States had not parted with the 
légal title to the land. The défendants were subordinate officiais of the Land 
Department, and the acts and omissions complained of were done pursuant to 
instructions from the head of the Land Department, vested by law with 
the power to control the conduct of his subordinates In matters of this 
character. As officers administering the land laws, the défendants therefore 
were, in the nature of things, under the control and their acts were subject 
to the review of their officiai superiors, the Commissioner of the General 
Land Office and ultimately of the Secretary of the Interior. As said in Lltch- 
field V. Register and Receiver, 9 Wall. 575, 578 [19 L. Ed. 681], subordinate 
officiais of the Land Department should not be called upon 'to put the court 
in possession of their views and défend their Instructloùs from the Cornmis- 
sloner, and couvert the contest before the Land Department into one before 
the court.' Indeed the doctrine upon which the court below based its. action 
had been frequently annoùnced and enforced. It was thus epltomized in 
Brown v. Hitchcock, 173 U. S. 473", 476 [19 Sup. Ct.,485, 43 L. Ed. 772], that 
■■untll the légal title to public land passes from the government, inquiry as to 
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ail équitable rlghts cornes wlthin the cognizance of the Land Department.' 
In United States v. Schurz, 102 U- S. 378, 396 [26 L. Ed. 167], the doctrine is 
thus stated: 'Oongress bas also enacted a System of laws bj' whlch rights 
to thèse lands may be acquired, and the title of the government conveyed to 
the citizen. This court has with a strong hand unheld the doctrine that so 
long as the légal title to thèse lands remalned In the United States, and the 
proceedings for acquiring it were as yet in fieri, the courts would not interfère 
to control the exercise of the power thus vested In that tribunal. To that 
doctrine w« still adhère.' " 

It is claimed by plaintiff that the case just quoted involved the right 
under the laws of the United States to purchase coal lands belonging 
to the United States, and that therefore the décision in that case 
should not be foUowed in cases where rights are initiated and posses- 
sion held under and by virtue of the laws of the United States relating 
to the location and possession of unpatented mining claims. I ani 
of opinion that no such distinction cati fairly be drawn, and that the 
principle announçed in that case is equally controlling in cases arising 
under the mining laws. The language of the court is clear and posi- 
tive, and is in terms which admit of no exceptions or qualifications, and 
it would seem a waste of time and labor to review or coUate the 
décisions in which the questions hère involved hâve been discussed, 
especially in view of, the fact that they hâve been so caref ully selected 
by the Chief Justice and are to be found in the opinion of the Suprême 
Court in the Plested Case, supra. 

Counsel for plaintiff hâve called my attention to the case of Ex parte 
Nichols and Smith, recently decided by the Assistant Secrçtary of 
the Interior, now pending on rehearing. In that case the previous 
décision of the Department in the. Yard Case, 38 Land Dec. Dept. Int. 
59, was overruled, and it was there held that the Land Department 
was without jurisdiction in inquiries of the chafacter now under con- 
sidération by the local officers, and that the courts hâve the exclusive 
jurisdiction to détermine the right of possession to an unpatented min- 
ing claim. Entertaining, as I do, the opinion that this court has no 
jurisdiction to award the relief prayed, I deem it unnecessary in this 
opinion to enter into a discussion of that case, or to express any 
opinion with référence thereto. 

[2] If it be true that the Land Department has not jurisdiction, as 
the bill allèges, the plaintiiï has no need to come into court to enjoin 
proceedings which are void ab initio. This court has no power to in- 
terfère at this stage of the proceedings. 

''It Is the gênerai rule that, where a court is proceeding in an action at 
law without jurisdiction, no injunction will be granted to restrain the plain- 
tiff therein, since the proceeding is void at law, and the law affords an adé- 
quate remedy. * * * The rulé has generally been applied in cases where 
the défendants In the law action hâve attempted to resort to equity for iu- 
junctive relief." Quinton et al. v. Equitable Inv. Co. et al., 196 Fed. 314, 316, 
lie C. C. A, 134, 136 (O. C. A. Ninth Circuit). 

See High on Injunctions, § 125. 

The same rule applies with eqyal force to proceedings before the 
Land Department, that departmeiit. being a spécial tribunal with ju- 
dicial functions. United States ex rel. Ness v. Pisher, 223 U. S. 683^ 
32 'Sup. Ct. 356, 56 L. Ed. 610; Plèsted v. Abbey, supra. 
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The motion to dismiss is hereby sustained, and the clerk is directed 
to enter a decree denying plaintiff's application for a tempofary injunc- 
tion, and dismissing the bill for want of jurisdiction. 



HOMESTEAD CO. v. DES MOINES ELECTRIC CO. 
(District Court, S. D. lowa, C. D. August 30, 1915.) 

1. Blectricity ®=»11 — SuppLT — Charges — Discrimination. 

A public service corporation, engaged In furnishing electric light anrl 
power to the inhabitants of a clty, has no power to charge one patron 
one priée, and a competitor a lower priée for the same service under the 
same conditions, even though the higher priée is not unreasonable or un- 
lawful. 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. <S=»H.] 

2. Electricitt <S=>11 — Discrimination in Charges — Damages. 

Where a public service corporation unlawfully discriminâtes in the 
rates chargea, it is liable in damages to any person injured as the proxi- 
mate resuit thereof ; but, in the absence of statute, a person not injured 
■ by such unlawful act connot recover. 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. <@=ll.] 

3. Electricitt <g=3ll — OhaKqes — Discrimination — Measure of Damages. 

Where, in an action against a public service corporation, engaged In 
furnishing light and power to the inhabltants of a city, for damages due 
to a less rate being chargea for light and power furnished by défendant 
to platntifE's competitor than was charged plaintifC, it appeared that 
plaintifi: was engaged in printing a weekly newspaper and doing a job 
printing and electrotyping business, and that its competitor was engaged 
in ninning a newspaper and job printing plant in the same city under 
like conditions, the damages recoverable were such as were the direct 
and proximate resuit of the lower rate, and 'therefore the différence in 
rates was not the true test of the measure of damages. 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. <S=s>ll.] 

4. Electricity ®=>11 — Discrimination — Action for Damages — Pleading. 

The first count of the pétition in such case charged that défendant, a 
public service corporation furnishing electric light and power to the in- 
habitants of the city, discriminated by demauding and receiving from 
plaintiff the established published rates, and under like conditions, with- 
out cause, charging a company alleged to be plaintifC's competitor a rate 
équivalent to 42 per cent, of the published rate. The concluding part of 
the pétition charged that "by reason of the facts set forth in the foregoing 
counts plaintiff has been damaged" in a stated total sum. Heid, that the 
first count, considep^id in connection with the concluding part, stated a 
cause of action for nominal damages, and was therefore not demurrable. 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. <g=»ll.] 

6. Electricity ®=»11 — Reasonableness of Rates — Right to Question. 

The reasonableness of the rate charged by a public service corporation 
for electric current cannot be raised by an individual u.ser, so long as 
such rate does not exceed the maximum established by an ordinance en- 
acted under express législative authority. , 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. <S=ll.] 

6. Blectricity iS=>11 — D'scrimination^-Damages Recoverable. 

In an action against a public service corporation for damages from dis- 
crimination in the rates charged for electric light and power, expendi- 

^TDFor other cases see same tcpic & KEY-NUMBER îd ail Key-Isumbeied Digests & iiidexes 
220 P.--^ 
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txires not shown to be the direct and proxlmate result of the discrimîna- 
tloE are not recoverable, 
[Ed. Note. — For other caçes, see Electriclty, Dec Dlg. <^=>11.] 

At Law. Action by the Homestead Company against the Des 
Moines Electric Company. Demurrer to pétition sustained in part 
and overruled in part. 

Dunshee & Haines, of Des Moines, lowa, for plaintiff. 

Cummins, Hume & Bradshaw, of Des Moines, lowa, for défend- 
ant. 

WADE, District Judge. Action at law, upon pétition in three counts. 
Each count of the pétition is challenged by a demurrer. The first 
count charges that the défendant, a public service corporation, fur- 
nishing electric light and power to the inhabitants of Des Moines, was 
guilty of discrimination in charges, having demanded and received 
from the plaintiff the established public rates for light and power, while 
the défendant at the same time, and under like conditions, and with- 
out any cause for such discrimination, charged the Register and Lead- 
er Company a rate équivalent to 42 per cent, of the published rate. 
The petitiori further charges that the plaintiff and the Register and 
Deader Company are competitors, engaged in the same line of busi- 
ness, and that during ail the period for which action is brought the 
défendant represented to the plaintiff that the rates were uniform, and 
that no inhabitant of the city of Des Moines in plaintiff's class, or un- 
der conditions similar to plaintiff, was receiving a lower rate. 

Plaintiff asks judgment for $8,471.81, being the différence between 
the amount of the published rate charged the plaintiff and the reduced 
rate charged its competitor as aforesaid. During ail of the time in 
controversy an ordinance was in force in the city of Des Moines, fixing 
the maximum rate to be charged by the défendant for light and power, 
and the rates charged the plaintiff were less than the maximum charge 
allowed by the ordinance. 

Under the demurrer it is necessary to détermine: (a) Whether, in 
case of discrimination in rates, the person paying the higher rate has 
a cause of action for damages ; and (b) whether the différence in rates 
is the measure of damages ; and, if not (c) whether the first count of 
the pétition states facts upon which any other damage than the différ- 
ence in rates can be recovered. 

As hereafter decided, in ruling upon the demurrer to the second 
count of the pétition, the rate fàxed by ordinance must be assumed to 
be a reasonable rate. The plaintiff, not having paid in excess of the^ 
ordinance rate, cannot recover upon any theory that the rate paid was' 
unreasonable. In fact, the first count of the pétition makes no claim 
that the rate was unreasonable. Complaint is only made of the dis- 
crimination by which plaintiff was tompelled to pay a higher rate than 
its competitor. 

[1] I cannot agrée with counsel for défendant that mère discrim- 
ination in rates furnishes no cause of action for damages to a person 
injured thereby. A public service corporation cannot charge one 

©=5For other cases see same topic & KKY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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patron one price, and a competitor another price for the same service, 
even though the higher rate may not be in excess of the légal rate, 

"Corporations or persons who undertake to supply a demand which Is 
'afifected with a public interest' are not a law unto themselves, but are re- 
quired to supply ail alike who are alike situated, and are not pennitted to 
dlscriminate in favor of or against any. By acceptlng from the city a 
franchise to lay pipes and mains in the streets and alleys, and through them 
furnish the inhabitants and the public with fuel, illuminating, and power gas, 
the Company assumed a public duty. That duty was to supply gas at reason- 
able rates to ail the inhabitants of the city, and to charge each the same price 
and furnish on the same terms as it did to every other for like service under 
the same or similar conditions." Phelan v. Boone Gas Co., 147 lowa, 626, 125 
N. W. 208, 31 L. E. A. (N. S.) 319. , 

In Cook V. Raiiway, 81 lowa, 551, 46 N. W. 1080, 9 L. R. A. 764, 
25 Am. St. Rep. 512, the Suprême Court quotes with approval from 
Redfield on Law of Railroads : 

"But as the rule Is clearly established at common law that a carrier Is 
bound by law to carry everything which is brought to him for a reasonable 
sum to be paid to him for the same carriage, and not to extort what he will, it 
would seem to follow that he is bound to carry for ail at the same price, un- 
less there is eome spécial reason for the distinction. « * * Carrying for 
reasonable compensation must Imply that the same compensation is accepted 
always for the same service, else it could not be reasonable, either absolutely 
or relatively." 

The court also quotes from Hutchinson on Carriers : 

"Hence we may conclude that in this country, independently of statutory 
provisions, ail common carriers will be held to the strictest impartiality in 
the conduct of their business, and that ail privilèges or préférences given to 
one eustomer, which are not extended to ail, are in violation of public duty." 

In Huflfman v. Téléphone Company, 143 lowa, 590, 121 N. W. 1033, 
23 L. R. A. (N. S.) 1070, it is said : 

"No question is raised but that téléphone companles are, to a limited extent 
and yet In a strict sensé, common carriers of intelligence and news, and are 
bound to afCord equal facilities to ail in like situations. They must supply ail 
alike who are alike, and cannot dlscriminate against any one." 

In St. Paul Book Company v. St. Paul Gaslight Company^ 153 N. 
W. 262, the Suprême Court of Minnesota says : , 

"The charge seems to be that in the conduct of défendant'» business ail con- 
sumers similarly circumstanced are not treated alike. We doubt not that, 
the conditions being the same, the price must also be the same. Favoritism 
in a public service corporation towards some of its patrons is not tolerated in 
law." 

In Pennsylvania Company v. Coal Company, 230 U. S. 184, 33 Sup. 
Ct. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315, a case which fully 
reviews ail the authorities, the Suprême Court of the United States, 
after stating that "the English courts hâve held that a shipper, who paid 
a reasonable rate, had no cause of action because the carrier had charg- 
ed a lower rate to another," says that prior to législation : 

"Tîie American décisions were conflicting, though 'the weight of authority 
In tbis country was in favor of an equality of charge to ail persons for similar 
services.' " 
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Justice Brewer, în Western Union Co. v. Call Company, 181 U. S. 
92, 21 Sup. et. 561, 45 L. Ed. 765, says: 

"No one can doubt the Inhérent justice of the rulés thus laid down. Com- 
mon carriers, whether engagea in Interstate commerce or in thïit whoUy 
wlthln the state, are perfornllng a public service. Tliey are endowed by the 
State wlth some of Its sovereign powers; such as the right of eminent domain, 
and so endowed by reason of the public service they render. As a consé- 
quence of thls, ail indivlduals hâve equal rights both in respect to service 
and chargea Of course, such equality of right does not prevent différences in 
the niodçs and liinds of service and diîferent charges based thereon. There 
Is no cast Iron Une of unlformity which prevents a charge from being above 
or below a partlcular sum, or requires that the service shall be exactly aïong 
the same lines. But that prlnciple of equallty does forbid any différence la 
charge vchich Is not based upon dlfCerence in service, and, even when based 
upon différence of service, must hâve some reaSonable relation to the amount 
of différence, and cannot be so great as to produce an unjust discrimination." 

Justice Brown, in Sullivan v. Railwray, 121 Minn. 488, 142 N. W. 
3, 45 L. R. A. (N. S.) 612, speaking for the Suprême Court of Minne- 
sota, reviews the authorities f ully and says : 

"We are content to align ourselves wlth those courts whlch hâve declared 
that the modem common law Imposes upon common carriers the duty of 
equallty in toUs to ail shippers slmilarly circumstanced for the transportatlon 
of the same class of goods the same distance." 

Under the cases quoted, and numerous others, as well as upon sound 
principles of public policy, I hold that a public service corporation 
has no power to charge one patron one price and another a lower 
price, provided the conditions are the same, even though the higher 
price may not be said to be unreasonable or unlawful. 

[2] This being the law, any person or corporation who violâtes this 
law is liable in damages to any person injured as the direct and prox- 
imate resuit of such unlawful act. This must be fundamental. On the 
other hand, in the absence of statute, a person not injured by such 
unlawful act cannot recover. There is no such thiijg as a recovery 
of a penalty, or recovering a judgment by way of punishment. Some 
courts hâve held that such unlawful practices may be restrained by 
injunction, or that légal duty may be enforced by mandamus; but 
no court has held that a person who has not actually suffered damage 
can recover a judgment for a violation of this sound principle of law 
and public policy. 

[3] What is the measure ofi damages in such case has been the 
subject of extended discussion in thé courts. There is much of con- 
flict in the opinions. Most of the cases bave arisen with référence 
to discrimination in railway rates. Many courts hâve held that the 
person paying the higher rate for trânsportation of freight is entitled 
to recover the differerlce between the rate paid and the lower rate 
charged a competitor. As applied to railway rates, this ruling might 
be upheld where it was shown that the person who received the favor 
of a lower rate was in direct compétition with thé person who paid 
the higher rate, and that shipments were made by eachof the same 
kind of property, under the same conditions, to the same market, and 
sold under the same or similar conditions. In such case it might 
appear that the différence in the rate would be the actual injury suf- 
fered. 
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But as a gênerai proposition I do not think that the diflFerence in 
rate is the measure of damages, I think a great deal of confusion has 
arisen by failing to keep in mind the real basis of the cause of action 
for damages. The injured person was not injured by reason of the 
higher rate charged to him, it being conceded that such rate was rea- 
sonable ; if he has been damaged, it is because of the lower rate 
charged his competitor, and, this being true, the différence between 
such lower rate and the higher rate charged a competitor cannot al- 
ways measure the loss actually sustained as a direct resuit of the dis- 
crimination. 

In this case the plaintiff was engaged in "printing a weekly news- 
paper, and doing a job printing and electrotyping business." Its com- 
petitor was "engaged in running a newspaper and job printing plant 
in said city under like conditions." Suppose that each was running 
a weekly newspaper, differing in politics and policies. Each would 
hâve its own circle of subscribers and readers. While in a sensé the 
parties would be competitors, yet they are not competitors in such a 
sensé as that the différence in the rate charged for electricity would 
be the true measure of darnages arising Qut of the fact that one re- 
ceived a lower rate than the other. If the other party was entitled to 
a lower rate, as a matter of law, then, of course, the différence be- 
tween that afld the higher rate would be the true measure ; but, when 
the damages to be recovered must be the direct and proximate resuit 
of the lower rate, it must follow that the différence in rate is nùt the 
true test as applied to such case. ■ 

The Suprême Court of the United States, in Pennsylvania Company 
V. Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. Ed., 1446, Ann. 
Cas. 1915A, 315 (supra), fully reviews ail the atithorities, and upon 
this matter of damages says : 

"But It does not at ail follow that the amount of Injury suffered is the 
différence in the rates charged. It might be, or It might not be ; but, in any 
event, it must be a subject of proof." 

Whatever justification there may be for the rule as applied by the 
Suprême Court oÊ Minnesota in Sullivan v., Railway, supra, .in a case 
involving discrimination in railway rates, I cannot follow the rule in 
a case involving the facts presented in the case at bar. 

[4] I therefore hold that the plaintiff is not entitled to recover, 
upon the allégations of the pétition, the différence in the rates paid. 
I bave carefûlly examined the first count of the pétition to see if, under 
the allégations, any other' éléments of damage are, charged ; but I do 
not find that any averment is made relating to damage. In fact, it is 
not charged that thfe pilaintiff has been damaged at ail, nor is there 
any prayer for damage in this count ; but at the close of the pétition it 
is charged that : 

"By reason of the facts set forth in the three foregoing eounts, plaintiff has 
been damaged in the total sum of $14,033.65." 

So that the first count of pétition must be considered in connection 
with this charge, and, so considered, I apprehend there can be no dis- 
pute that the plaintiff would be entitled to recover nominal damages. 
1 Sutherland on Damages, 10. And the right to recover nominal dam- 
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âges beîng a substantial right, it is necessary for me to. hold that the 
first CQunt of the pétition does state a cause of action for nominal 
damagçs, and therefore the demurrer thereto must be overruled. 

[5] The second count of the plaintiff's pétition charges that the 
rates paid by the plaintiff were unreasonable and excessive to the ex- 
tent of 58-per cent. It is admitted in this count that the rates charged 
and paid were less than the maximum rate p'rescribed by ordinance 
in the city of Des Moines. 

It is contended by the plaintiflf that it has the right in this proceed- 
ing to test the reasonableness of the rate fixed by said ordinance. 
Counsel for défendant contend that the price fixed by ordinance is 
conclusively presumed to be reasonable until the ordinance is set aside 
in a direct proceeding. Upon this question there is conflict in the 
authorities. Without reviewing them, I adopt the reasoning and con- 
clusion reached in St. Paul Book Co. v. St. Paul Gaslight Co. (Minn.) 
153 N. W. 262, supra, upon this point. The authorities are fully re- 
viewed, and the court says : 

"Our conclusion is that tlie reasonableness of the rate for electric current 
supplied by défendant cannot be raised at the instance of the indivldual user,, 
so long as such. rate does not exceed the maximum established by the ordi- 
nance refetred to." 

It is my judgment that it would be practically impossible to conduct 
a public service corporation, if each patron could in an independent 
action test the reasonableness of. the rate after the same had been 
fixed by tlae city council, acting under express authority granted by 
the Législature. In such cases tried to différent juries in différent 
courts, différent results would only be natural, so that there would be 
no uniforrnity of price, and the expense and uncertainty incident to 
such a System would be ruinons. If such methods were permissible, 
the courts, in considering what constitutes a reasonable rate, would 
hâve to allow a large sum to be expended each year in defending the 
rates established by the proper tribunal. 

The demurrer to the second count of pétition will hâve to be sus- 
tained. 

[6] The third count of the pétition again admits that the rate de- 
manded by défendant was less than the ordinance rate. It seeks to 
recover because of certain expenses which the plaintiff incurred be- 
cause it did not want to pay the rate demanded. 

The demurrer to this count will bave to be sustained, for the reason 
that there are no damages charged which can in any manner be said 
to be the direct and proximate resuit of any wrongful act on the part 
of the défendant. As heretofore decided, it had the right to charge 
the ordinance rate. In this count. discriminations are not specifically 
stated ; but, even if they were, the expenditures cannot be said to be 
the direct and proximate resuit of charging a lower rate to some other 
person. 
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THE PLEASURB BAT. 
(District Court, S. D. Alabama, S. D. July 31, 1915.) 

No. 14T4. 

1. Salvage ©=>1 — Nature and GROUNDa. 

"Salvage" Is the reward allowed for service to marine property, at 
risk or in dlstress, rendered by one under no légal obligation to do so, 
resultlng in benefit to the property, if saved. 

[Ed. Note. — For otber cases, see Salvage, Cent. Dlg. §§ 1, 3, 4; Dec. 
Dlg. <S=>1. 

For otber définitions, see Words and Phrases, First and Second Séries, 
Salvage.] 

2. Salvage ®=37 — Nature of Service. 

Useful sen'lce of any klnd to a vessel, exposed to any impendlng danger 
and imminent péril of loss or damage, as towlng her from a dock where 
she is in imminent danger of catcblng fire, or assisttng to extinguish. a 
flre on her, entitles those rendei-ing it to salvage. 

[Ed. Note.— For other cases, see Salvage, Cent Dig. §§ 13, 16, 26 ; Dec. 
Dlg. ®=>7.] 

3. Salvage ®=»26 — ^Amount — Eléments in Détermination. 

Eléments to be considered in determlnlng amount of salvage are labor 
expended in the service, promptitude, sklll, and energy displayed thereln, 
value of property employed thereln and danger to which it was exposed, 
risk Incurred by the salvors, value of property saved, and degree of 
danger from which It was rescued. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 57-64, 68, 84; 
Dec. Dlg. ®=>26.] 

4. Salvage ®=»1 — Theobt and Pubpose. 

Salvage is not viewed by the admlralty courts merely as pay, but as a 
reward, allowed from motives of public policy. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 1, 3, 4; Dec. 
Dig. <S=1.] 

5. Salvage ®=331 — ^Amount and Apportionment. 

Under the facts, where a vessel, on flre from burnlng buildings, was 
hauled from the wharf into the river, and another tug then assisted In 
extinguishlng the fire, heM, 5 per cent, of her value should be awarded 
as salvage, two-thirds thereof to the tug, which dld the haullng, and her 
crew. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. |§ 75-77! Dec. 
Dlg. <S=31.] 

In Admiralty. Libel by the Lapwing Towiiig & Wrecking Company 
against the steamer Pleasure Bay for salvage; Decree for hbelant. 

Hanaw & Pillans, of Mobile, Ala., for libelant 
Sullivan & Stallworth, of Mobile, Ala., for claimant 

TOULMIN, District Judge. [1] Salvage is the reward allowed for 
a service rendered to marine property, at risk or in distress, by those un- 
der no légal obligation to render it, which results in benefit to the prop- 
erty, if eventually saved — among others, the foUowing services, viz. : 
Saving a vessel from fire, either aboard or in dangerous proximity. 
Removing a vessel from any impending danger. Hughes' Admiralty, 
127, 128, 129; The Blackwall, 10 Wall. 1, 19 L. Ed. 870. 

<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Cigeati & Indexes 
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[2] Useful services of any kind, rendered to a vessel exposed to any 
injpending danger and imminent péril of loss or damage, entitles those 
vv,'.io render such services to salvage reward. Persons assisting to ex- 
tiiiguish a fire on board a vëssel, or towing a vessel from a dock wliere 
Siie is in imminent danger of catching fire, are entitled to salvage com- 
jiensation. Authorities cited supra. The United States Suprême Court, 
in The Blackwell, supra, said: 

"Steam vessels are considered as entitled to a libéral reward, not only be- 
cause the service is usually rendered by a costly instrumentality, but because 
tbe service Is In gênerai rendered with greater promptitude and is ot a more 
fi^ectual cliaracter." 

In case of fire, the first moments are the most important. 

[3] Eléments to be considered in case of salvage service are: The 
labor expended by the salvors in rendering the service. Promptitude, 
skill, and energy displayed in rendering the service and saving tlie 
property. The value of the property employed by the salvors, and 
the damage to which such property was exposed. The risk incurred 
b/ the salvors in securihg the property from the impending péril. The 
value of the property saved. The degree of danger from which the 
property was rescued. The Blackwall, 10 Wall. 1, 19 L. Ed. 870. 

The steamboat Pleasure Bay was moored at the dock of the Gulf 
Dry Docks Company, on the west side of the Mobile river in the city 
of Mobile. She was lying in the river at the east end of, and next 
to, the wharf with bow upstream. There was no steam up ànd no crew 
on her, only a watchman aboard. He was présent when the fire oc- 
curred at the Gulf Dry Docks Company's property, and was below 
decks in .the fire room at the time. Therp was no one there but himself, 
and he got in a skiff and went to look for a tugboat. When he got 
back, the tug Dawn was putting two tugboats — the Isabel and the Nim- 
rod — along by the Mobile Coal Company's docks, about 600 or 700 feet 
further up the river, and the Einnet was pulling the Pleasure Bay. 
This was about 6 or 7 o'clock in the evening. 

The buildings of the Gulf Dry Docks Company, at the west end 
of the wharf, were afire, ,75 or 100 feet distant from the Pleasure Bay, 
with light west or northwest wind blowing. The tide was slack, and 
there was very little or no current. The heat from the burning build- 
ings was intense, and was being blown by the wind towards the Pleas- 
ure Bay. In the meantime sonie 8 or 10 men had assembled there, and, 
observing the peribus position in which, said steamer appeared to be, 
went aboard of her and made an effort to turn her loose from the 
wharf, in which they were unsuccessful. It appears that at that time 
there were two tugs lying on the outside (starboard side) of the Pleas- 
ure Bay, without crew and without steam, but fastened by line to the 
Pleasure Bay, and the tug Dawn, belonging to the owner of said two 
tugs, came to their relief and rescue, and towed them away and out of 
danger. In this service the Dawn made an eflfort to tow the Pleasure 
Bay away 'ât the isame time, but succeeded in moving her only a very 
short distance and abandoned the effort, proceeding up the river with 
the two tugs as hereinbefore stated. The Pleasure Bay drifted back 
jnto her former position, having been moved but a few feet therefrom. 
She was then afire near the back end of the cabin, and life préservera. 
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and some other parts of the boat were also afire. The 8 or 10 men on 
board were doing what they could, with such means as were at hand, 
to extinguish the fire. The heat became so intense on that side of the 
boat nearest the fire ashore that the men were forced to abandon thëir 
work there and continue their efforts on the other side of the boat. 

Thèse were the conditions when the tug Linnet was seen approach- 
ing from up the river, and was hailed and informed that the Pleasure 
Bay was afire. Said tug came at once to her reHef , backed up sufii- 
ciently near the steamer to cast a Une on her, which was mâde f ast 
by those aboard of her about amidships, or a Httle forward of the 
wheelhouse, and the Linnet pulled her out into the river, about the 
middle of the river, according to the weight of the évidence. The évi- 
dence as to the steamer being in the middle of the river when the Dawn 
returned was controverted by the claimant. This, however, is imma- 
terial, as it is undisputed that the Linnet had pulled the Pleasure Bay 
out into the river far enough to remove her from her perilous posi- 
tion and beyond the reach of the fiâmes ashore, and made it possible 
not only for the men aboard of her to continue their efforts to extin- 
guish the fire on her, f ree from the intense beat experienced by them 
from the fire ashore while at the wharf, but also possible for the tug 
Dawn, on her return to the Pleasure Bay, to gO along her port side, that 
nearest the wharf, without being exposéd to the intense heat which 
came from the fire ashore, and to the risk of the Dawn herself being 
fired, and to enable her to Use her watér power and fire apparatus with 
effect, as she did. 

Captain Hogan, of the Dawn, witness for claimant, testified that he 
pulled the Nimrod and Isabel away and took them about 150 feetand 
he thinks it took about 8 or 10 minutes, and came back to thé Pleasure 
Bay. The Linnet had a line on her, and had pulled her a littlè away 
from the wharf — about the length of the steamer, but he did not know 
her length exactly. Witness stated that he tried to pull the Pleasure 
Bay away when he took the two tugs, but failed. The watchman of 
the Pleasure Bay, witness for claimant, stated that he saw the Dawn 
putting the Isabel and Nimrod along the Mobile Coal Company's dock, 
up the river about 600 or 700 f eet. She came back, and came up be- 
tween the Pleasure Bay and the wharf, and stayed on the port side 
about 10 or 15 minutes, and had a stream on the Pleasure Bay froqi 
the wheelhouse aft. There was other évidence which tended to show 
that from the time the Dawn left with the two tugs from their posi- 
tion by the side of the Pleasure Bay until her return was some 20 
minutes or more, and that during her absence the Linnet had corne, 
backed up within a few yards of the Pleasure Bay, fastened a line to 
her, and pulled her out to a position in the river free from serions 
impending danger from fire ashore, and that made the efforts of others 
available to extinguish the fire on her. This was donc by the Linnet 
before the Dawn returned. There was an absence of any other as- 
sistance at the time the Linnet came than that of the men on the steam- 
er. The services rendered by the Linnet were prompt, meritorious, 
and efficient. They were effective in relieving the steamer from dan- 
ger, which was not only reasonable to be apprehended, but was, in 
my opinion, from the évidence, actually présent. 
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There was no particular danger to the Linnet or crew învolved ; but- 
assistance rendered at a time most needed is an important élément, and 
should be taken into account in ascertaining the salvage award. The 
undisputed value of the Pleasure Bay was $15,000, and that of the 
Linnei $1,800. 

[4^ 5] As I view the case from the évidence, there can be no serious 
contention that it is not a salvage case. The real controverted ques- 
tion is the amount of the award to be allowed. There was no spécial 
actual outlay of labor and expense used in the enterprise; no items 
shown from which a cornputation can be made. There are otherwise 
no fixed ruies by which awards are made. The courts grant such a 
sum in reward as they deem proper. They ascertain the value of 
the property saved, and in gênerai adopt the practice of measuring 
the amount of the rewards by some proportion of the aggregate value 
of the property saved. The question is of ten a perplexing one ; there 
being so many éléments, in which salvage consists, to be considered. 

It appears that the Linnet was engaged in the service rendered by 
her about 25 or 30 minutes, and that the Dawn was occupied in the 
service rendered by her in the extinguishment of the fire about 10 or 
15 minutes. When the fire was extinguished, the Linnet transferred 
her towline to the Starling,, another tug of libelant, which was stand- 
ing by, and by her towed further up the river to a wharf where she 
was left. 

"Compensation as salvage la not vlewed by the admiralty courts merely as 
pay, but as a reward glven as a bounty, allowed from motives of public polley, 
for services voluntarlly rendered, and as an inducement to seamen and others 
to embai'k In such undertakings to save life and property." The Blackwall, 
supra ; The San Cristobal (D. C.) 215 Fed. 615 ; The Knickerbocker (D. 0.) 
218 Fed. 524 ; The Neshamlny (D. C.) 220 Fed. 182 ; The Key West (O. C.) 
11 Fed. 911. I, 

The case of The Key West, supra, is very like the case at bar in its 
facts and circumstanceS. 

My opinion is that 5 per cent, on the value of the Pleasure Bay 
would be fair and reasonable compensation for the salvage services 
rendered her; and my judgment is that the tug Linnet is entitled to 
the greater part of the award, to wit, $500, for said tug and crew, for 
which a decree is hereby ordered, and to be apportioned by the own- 
ers of said tug. 



INGRAM et al. v. INGRAM DART LIGHTEEAGE CO. 
(District Court, S. D. Georgia, E. D. May, 1915.) 

Bankrtjptct <g=»114 — Recbiveks — Geounds roB Appointment. 

The ex parte appointment of a receiver for the property of an alleged 
bankrupt, under Bankr. Act July 1, 1898, c. 541, § 2 (3), 30 Stat. 545 (Comp. 
St 1918, § 9586), which authorlzes such appointment ouly when "abso- 
lutely necessary for the préservation of the estate," is erroneous, where 
the property is in possession of a state receiver prevlously appointed, 
and it is not shown that he is not properly caring for it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 164-lCO,- 
Dec. Dig. ©=114.] 

®=5For other cases see sama topic & KEY-NUMBER in ail Key-Numbered Uigesis & Indexes 
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In Bankruptcy. In the matter of the Ingram Dart Lighteragè 
Company, alleged bankrupt. On motion to vacate receivership. Mo- 
tion sustained. 

Max Isaac and D. W. Krauss, both of Brunswick, Ga,, for the mo- 
tion. 

A. D. Gale, of Brunswick, Ga., opposed. 

SPEER, District Jùdge. In an involuntary bankruptcy proceed- 
ing, brought by W. H. Ingram and others against the Ingram Dart 
Lighteragè Company, filed March 20, 1915, the petitioning creditors 
sought the appointment of a receiver to take charge of the assets of 
the alleged bankrupt. This pétition was filed on the 26th of March, 
1915. It contained the usual allégations as to the necessity of such 
appointment and was presented to Hon. A. J. Crovatt, référée in 
bankruptcy. After an ex parte hearing, the référée appointed R. B. 
McCullough, Esq., receiver of the property of the alleged bankrupt, 
and directed him to apply to the state court, which had previously 
taken possession of the assets by order passed tipon a creditors' bill 
pending in that court. Subsequently Wright & Gowen Company, 
Georgia Hardware Company, Coney & Parker Company, and George 
Lyons & Co., and certain other creditors presented this their pétition 
to vacate the order made by the référée. They alleged that the re- 
ceiver of the bankruptcy court was unnecessarily appointed, without 
notice to any of the parties at interest. 

The corporation alleged to be bankrupt was engaged in navigation. 
Ail the officers and directors it seems were drowned at the time when 
one of its tugs was wrecked. The property consists of certain ma-, 
chinery salved from the wreck and certain lighters. The corpora- 
tion is indeed unrepresented, unless the contending receivers are its 
légal représentatives. We do not présume to question the propriety 
of the order made by the state court in appointing its receiver. It 
will suffice to point out that the appointment and its possession ante- 
dated that made by the référée. The state court receiver was ignored 
by the référée when he appointed the receiver of the bankruptcy 
court, and had no notice of the proceeding hère. No averments which 
pointed out serious danger to the assets were set forth in the péti- 
tion presented to the référée. Art illuminative précèdent is the opin- 
ion of the Circuit Court of Appeals for the Second Circuit, in 
Re Oakland Lumber Company, 23 Am. Bankr. Rep. 181, 174 Éed. 
634, 98 C. C. A. 388. The paragraph of the syllabus is as f ollows : 

"Bankr. Act July 1, 1898, * • ♦ provides for the apix^intment of re- 
ceivers by courts of bankruptcy in case the court should flnd it 'absolutely 
necessary' for the préservation of the, assets, etc. Eeld, that the words 'abso- 
lutely neeessary,' as so used, required clear, positive, and certain proof of 
necessity; and hence, where a bankrupt's property was in the hands of an 
assignée for the benefit of creditors, and it was not claimed that it was being 
disslpated or imj>rovidently cared for, or that the assignée was not careful, 
prudent, or responsible, an ex parte order appointing a receiver was er- 
roneous." 

Now the receiver of the state court in Georgia, backed by judicial 
authoritj , is surely as strongly fortified as the assignée under the 
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New York law. The state and fédéral courts of concurrent jurisdic- 
cion should avoid conflict wherever possible, and should be guided 
always by the most courteous principles of comity. There are oc- 
casions, of course, where the national law, inherently superior, in- 
deed, suprême in efifect, must control ; but to quote f l'oni the learned 
opinion of Judge Coxe for the court, in the case cited : 

"Congress recognizing the neoesslty for caution by liiniting the appointment 
of receivers to cases where it Is 'ahsolutely necessary' for the préservation of 
the estate. In other words, the reason for such interférence with such rights of 
property must be clear, positive and certain. Of course, cases f requently arise 
where thls remedy may be necessary — cases where there is reason to believe 
that the property may be stolen or secreted, or turned over to favored credi- 
tors." (Thls language of the learned New York jurist would be never, or at 
least hardly ever, appropriate in thls state.) 

He continues: 

"But fraud cannot be presumed, neither can danger to property he predlcat- 
ed of acts which are honest and lawful. It cannot be presumed that au as- 
signée under a state law Intends to plunder the fund he is appointed to admin- 
ister. Unless something be shown to the contrary, the presumption Is persua- 
sive that during the interval between the flling of the pétition and the appoint- 
ment of a trustée the property will be entirely safe in the hands of the 
assignée." 

It is difficult to perceive how the fragmentary and perhaps corrod- 
ing machinery, which has been rescued from the waves, or the light- 
ers, which were less unfortunate, could be better handled by the re- 
ceiver of the bankruptcy court than by the receiver of the state court. 
There may be a personal équation latent in the problem before the 
court; but, since it is latent, it is incapable of solution. 

We are therefore reluctantly constrained to differ with the learned 
référée, and to direct a decree vacating the receivership he created. 



In re PEARLMAN. 
(District Court, W. D. Tennessee, W. D. April 2, 1915.) . 

No. 172, 
L AtiENS <@=»67 — Natctbalization — Jueisdiction of Courts — Reside.\ce. oï 

A T TlpW 

Under Naturalization Act June 29, 1906, c. 3592, § 8, 34 Stat. 596 (Comp. 
St 1013, § 4351), providing that the naturalization jurisdletlon of ail 
courts shall extend only to allens résident within the respective judl- 
cial districts of the courts, and section 4, providing that the petitioner 
shall déclare on oath before the clerk of any court authorlzed to natural- 
ize aliens in the district in which the alien résides two years at least 
prier to hls admission that It is his bona flde intention to become a citi- 
zen of the United States, the court has no jurisdiction to naturalize an 
alien not resldlng within the judicial district of the court vvhen filing his 
déclaration of Intention. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 131-137; Dec. 
Dig. <S=67.] 

(Ê=»For other cases see saine topio & KEY-NUMBER in aU Key-Numbered Digests & ludexes 
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2. Aliens (S=»67 — Natubalization — Jtjeisdiotion of Cotjbts — ^Résidence qv 
Alien. 

An alien, who arrived In the United States in May, 1906, and who 
came to Mempliis in June following, and remained there for aboiit a 
month, wlien he left for Mississippi, where lie obtained employment and 
remained until March, 1908, when he retumed to Memphis to attend a 
business collège, and remained there until September foUowing, when on 
the completion of hls course he retumed to Mississippi, where he secured 
employment and remained until January, 1911, was not a résident of 
Memphis in January, 1908, when filing his déclaration of intention, with- 
in Naturallzation Act June 29, 1906, and the District Court of the West- 
ern District of Tennessee had no jurisdictlon to naturallze him, though 
he stated that Memphis was his domicile and he considered it his home. 
[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 131-137; Dec. 
Dig. ®=36T.] 

Pétition by Philip Pearlman for naturalization. Denied without 
préjudice. 

Melville E. IvCsser, of Memphis, Tenn., for petitioner. 

Hubert F. Fisher, U. 'S. Dist. Atty., of Memphis, Tenn., and M. 
R. Bevington, Chief Naturalization Examiner, of St. Louis, Mo., for 
the United States. 

McCALL, District Judge. The government resists the granting of 
the pétition, upon the ground that the court is without jurisdiction, 
for the reason that the petitioner was not a résident of this district at 
the time he filed the déclaration. 

[1] Paragraph 3, section 3, of the Naturalization Act of Tune 29, 
1906 (34 Statutes at Large, pt. 1, p. 596 [Comp. St. 1913, § 4351]) 
provides : 

"That the naturalization jurisdiction of ail courts herein specified, state, 
territorial, and fédéral, shall extend only to aliens résident within the re- 
spective judlcial districts of such courts." 

And, again, the first paragraph of the first subdivision of section 4 
of the said act provides that : 

"He shall déclare on oath bef ore the clerk of any court authorized by this 
act to naturallze aliens, • * * in the district in whlch such alien résides, 
two years at least prior to his admission, * * • that it is bona fide his 
intention to become a citizen of the United States. • ♦ * " Comp. St. 
1913, § 4352. 

It goes without saying that if the petitioner did not réside in this 
district in January, 1908, when he filed his déclaration of intention, his 
pétition should not be allowed, because the court would be without 
jurisdiction. 

[2] The question to be decided is: Was he a résident of this dis- 
trict at the time he filed his déclaration of intention? The facts sub- 
stantially are thèse: Philip Pearlman, the petitioner, arrived in the 
United States, at the port of New York, May 14, 1906, and came to 
Memphis, Tenn., in June, 1906. He stopped hère with a relative until 
July, 1906, when he left Memphis, Tenn., for Sunflower, Miss., where 
he obtained employment, and remained until March, 1908, in which 
latter month he returned to Memphis, Tenn., to attend a business col- 

®=»For oth.er cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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lege, and remained there until September, 1908. Immediatdy upon 
the completion of his course at the bu,si»ess collège, he returned to 
Sunflower, :Miss., where he again secured etnployment, and remained 
until January, 1911. Except from March, 1908, to September, 1908, he 
spent the whole of his time, at Sunflower, Miss., from July, 1906, until 
January, 1911, with the further exception that occasionally he would 
visit, for a few days at a time, his relatives at Memphis. Petitioner 
States that Memphis was his domicile and that he cdnsidered it his 
home. 

It will be noted that the statute provides that the jurisdiction of the 
court shall extend only to aliéna résident within the respective judicial 
districts of such courts. It seems to me to be without point to enter 
into a discussion of the meaning of the word "domicile" and the word 
"résident." For reasons which must be apparent to every one, the 
alien is required to be a résident of the judicial district wherein he 
files his déclaration of intention and seéks to hâve the court naturalize 
him. As in this case, the witnesses whom the petitioner introduces 
to testify as to his good character and fitness to become a citizen of 
the United States are those who did not réside near the applicant for 
more than a very small portion of the time, from the date of his ar- 
rivai in Memphis, until January, 1911. Those who hâve had the best 
opportunity to know him well are those among whom he has resided 
at Sunflower, Miss. 

From the petitioner's own statement, I am satisfied that he was not 
a résident of Memphis, Tenn., at the time he filed his déclaration of 
intention, within the meaning of the act of Congress, and therèf ore this 
court is without jurisdiction to entertain the pétition. 

The resuit is that the application for naturalization must be denied, 
without préjudice. 



UNITED STATES T. EASTMAN KODAK CO. et al. 

(District Court, W. D. New York. August 24, 1915.). 

No. A-51. 

Monopolies (g=3l2 — Anti-Tbust Act— Combinations in Restraïnt of 
Tbade. 

The Eastman Kodak Company, of New Tork, a corporation engaged In 
the manufacture and sale of photographie apparatus and supplies, in- 
cludlng caméras, plates, films, and paper, in the course of some 15 years 
acquired the ownership of the property and business of aboùt 20 compet- 
Ing concerns throughout the country, whose plants were dismantled and 
the business discontinued or transferred to its own plants. , If corpora- 
tions, they were for the most part dissolved, and their offlcers, or the 
partners, in case of firms, bound by contract not to engagé In competing 

" business for terms of from 5 to 20 years. It also by contraét with the 
makers obtalned entire control in the Uiiited States of the Imported raw 
paper which was recognized as the only standard paper for the manu- 
facture of photographie printmg-out paper, and by refusing to sell to 
other manufacturer compelled several competing companies to sell or go 
out of business. It acquired stock houses ■ in the larger citles, which 
handled chiefly its own products, and by contracts with other dealers to 
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whom It sold fixed resale priées and required them to sell Its goods ex- 
clusively. By such meaus it secured control of from 75 to 80 per cent, of 
tlie entire Interstate trade in the articles in which it dealt. Eeld, that 
such metliods were intended and calculated to, and did, resuit in an undue 
and unreasonable restraint of interstate trade, and in securing to the 
Eastman Company a "monopoly" of a part thereof, in violation of Sher- 
man Anti-Ti-ust Act July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (Comp. St. 
1913, §§ 8820, 8821). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
«1=12. 

For other définitions, see Words and Phrases, First and Second Séries, 
Monopoly.] 

2. Monopolies ®=5l2 — Acts in Eestbaint of Trade — Arbiteart Use of 
Power Eesulting feom Large Business. 

While the size of a corporation and the extent of its business do not 
alone constitute an illégal monopoly, they may properly be consldered 
when its acquisitions of property are accompllshed by methods showing an 
Intention to monopolize and restrain interstate trade, and by an arbitrary 
use of power resulting from a large business to eliminate weaker com- 
petitors. 

[Ed. Note.— For other cases, see Monopolies, Cent Dig. § 10; Dec. Dig. 
<S=5>12.] 

In Equity. Suit by the United States against the Eastman Kodak 
Company, a corporation of New Jersey, the Eastman Kodak Com- 
pany, a corporation o.f New York, George Eastman, Henry A. Strong, 
Walter S. Hubbell, and Frank S. Noble. On final hearing. Decree 
for complainant. 

John Lord O'Brian, U. S. Atty., of Buffalo, N. Y., and Mark 
Hyman, Sp. Asst. Atty. Gen., for the United States. 

Philipp, Sawyer, Rice & Kennedy, of New York City (James J. 
Kennedy and William S. Gregg, both of New York City, and S. Wal- 
lace Dempsey, of Lockport, N. Y., of counsel), for défendants. 

HAZEL, District Judge. This is a bill in equity brought by the 
United States Attorney for the Western district of New York under 
the direction of the Attorney General against the ! Eastman Kodak 
Company, a corporation of New Jersey, the Eastman Kodak Company, 
a corporation of New York, George Eastman, Henry A. Strong, Wal- 
ter S. Hubbell, and Frank S. Noble, to restrain the violation of the 
Sherman Anti-Trust Act. The Eastman Kodak Company of New 
Jersey, which was organized in the year 1901 with a capital of $35,- 
000,000 is owner of the capital stock of the Eastman Kodak Company 
of New York, a corporation engaged in the manufacture of photo- 
graphie materials and supplies, and of two other corporations, one 
English and one Canadian, similarly engaged. The individual défend- 
ants are officers and directors of the défendant corporations, and to- 
gether they are chargéd with having entered into contracts and com- 
binations in restraint of interstate trade and commerce, and with 
monopolizing a part of such trade. 

The bill allèges substantially that during the years from 1902 to 1906 
the principal défendant, the New York corporation, intentionally mo- 

®E»For other cases see same topio & K3Y-NUMBER In ail Key-Numbered Digests & Indexes 
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nopolized the business of manufacturing and selling caméras, plates, 
photographie paper, and film in the United States, by acquiring the 
capital stock, property, plants, patents, and good will of about 20 com- 
peting companies, whidi were afterwards dissolved, the plants dis- 
mantled, and their businesses absorbed or removed to Rochester, N. 
Y.; that the Eastman Kodak Company of New Jersey acquired by 
purchase many stock houses engaged in différent states in selling 
photographie supplies manufactured by défendants and their competi- 
tors ; that the défendants, with the intention of monopolizing the im- 
portation thereof, acquired the exclusive right to sell in the United 
States and Canada raw paper stock from European paper mills, a 
necessity in the manufacture of photographie papers; that they also 
acquired by purchase a substantial part of the dry plate industry 
throughout the United States, and monopolized the manufacture and 
sale of photographie film; that from 1899 to 1908 ail photographie 
supplies manufactured by the Eastman Kodak Company were sold by 
dealers under restrictions forbidding them to handle or sell the articles 
of competiiors and fixing the sales priées, such restrictions being en- 
torced by the payment of spécial discounts to dealers observing them, 
thus stifling compétition. It is also alleged that such spécial discounts 
were discontinued. in the year 1908, but that subsequently so-called 
terms of sale were adopted containing conditions that dealers carry 
only such materials for sale to custpmers as were sold to tliem by the 
Eastman Kodak Company at listed priées, and that no articles were 
to be consigned by them to others without first obtaining the permis- 
sion of the manufacturing cornpany. It was also provided in the terms 
of sale that the articles sold to dealers should not be sold by them to 
other dealers, and furthermore that the sale by theim of specified pat- 
entée articles in violation of the conditions of sale would entail a 
revocation of the right to deal in any of the Eastman commddities. 
By the acquisition of properties and the enforcement of said terms of 
sale the défendants, according to the bill, acquired the largest per- 
centage of the trade in photographie materials, unlawfully restraified 
such trade, and obtained an illégal monopoly thereof. The relief 
prayed is a dissolution of the défendant companies, and a disintegra- 
tion of their business. 

The défendants deny restraining trade or compétition, or engaging 
in a monopoly, and asseverate that their status in the business of man- 
ufacturing and selling photographie suppHes was a resuit solely of the 
création and development within their plants of products of a superior 
quality, and of the manufacture of a type of caméra in which it was 
the conceded pioneer. 

The testimony in this case, which is ône ôf much public importance, 
was taken before me at différent times, and the Case was f ully argued 
on both sides by skilled and able counsel. The record comprises up- 
wards of 3,000 printed pages of testimony and three volumes of print- 
ed exhibits. The trial has been ingenubusly and fairly conducted, 
without resort to technical objections to testimony, and without en- 
deavor to conceal any of the acts claimed by the government to hâve 
been wrongful, and by the défendants to bave resulted from tht in- 
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generate growth of the business or to hâve been necessary to îts prop- 
er development. Although there is little, if any, conflicting évidence, 
the différent inferences drawn by the litigants, even from the con- 
ceded facts, are so divergent that it is not without difficulty that the 
conclusions hereinafter set forth hâve been reached. Nor was it an 
easy task to apply the facts to the law, as the many adjudications 
cited in the briefs for my guidance are thought to be differentiable, 
necessitating a détermination of this case upon the pecuUar facts and 
circumstances presented, and requiring me to ascertain whether they 
come within the prohibitions of the Sherman Act as construed by the 
Suprême Court of the United States in Standard Oil Company v. 
United States, 221 U. S. 1, 31 Sup. Ct 502, 55 L. Ed. 619, 34 L. R. A. 
(N. S.) 834, Ann. Cas. 1912D, 734, and in United States v. American 
Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, and wheth- 
er the standard of reason rule emphasized in such décisions requires 
a holding that the défendants vvere simply beneficiaries of the natural 
expansion of the photographie art and the business of manufactur- 
ing and selling photographie materials, or of the conspicuous skill, in- 
dustry, and sagacity of Mr. Eastman, who organized the Eastman 
Kodak Company, and whether the merging of the varions enterprises 
was merely supplementary to an established business first in the field, 
and not for the purpose of protecting it, or whether, indeed, the de- 
fendants are guilty of forming a conspiracy or device to corral or 
concentrate the business, with a view to monopolizing interstate trade 
or commerce by the adaptation of unfair methods which tended to, and 
did, diminish or destroy the business of their competitors. 

If the contracts between the Eastman Kodak Company and others, 
and the acquisitions of property complained of under the évidence, 
eventuated in an undue and unreasonable engrossment of trade, then 
without doubt, the act in question has been violated, and the goverh- 
ment may resort to the courts to suppress such violations. Monopolies 
are created in various ways, and may constitute partial restraints of 
trade which of themselves are not unreasonable, and contracts or 
combinations creating them are not necessarily invalid. The statute 
prohibits only such monopolies as are unjust and unreasonable re- 
straints of trade. In Nash v. United States, 229 U. S. 373, 33 Sup. 
Ct. 780, 57 L. Ed. 1232, the Suprême Court, referring to the Standard 
Oil and Tobacco Company Cases, s^id : 

"Those cases may be taken to hâve established that only such contracts 
and combinations are within the act as, by reason of Intent or the inhérent 
nature of the contemplated. acts, préjudice the public interests by unduly 
restricting compétition or unduly obstructing the course of trade." 

Section 1 of the Sherman Act spécifies restraint of trade by con- 
tracts, combinations, or conspiracies, while section 2 spécifies monopo- 
lization or attempted monopolization, of any part of the trade or com- 
merce among the states by combinations or conspiracies. In its lucid 
construction of this statute the Suprême Court in the Standard Oil 
Case included equally restraint of trade or monopoly, either by a cor- 
poration or combination of corporations, or by an individual or com- 
bination of individuals, as falling within the prohibition; and what- 
226 F.— 5 
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e,ver îndefiniteness exists in the text of the act is obviated by the lan- 
guage of Chief Justice White, who said: 

"The amblgulty, if any, is involved in determlning what is intended by 
monopolize. But this ambiguity is readily dispelled in tlie ligbt of the pré- 
viens history of the law of restraint of trade to which we hâve referred and 
the indication which It glves of the practlcal évolution by vphich monopoly 
and the acts which produce the same resuit as monopoly, that is, an undue re- 
straint of the course of trade, ail came to be spoken of as, and to be indeed 
synonymous with, restraint of trade. In other words, having by the flrst sec- 
tion forbidden ail means of monopolizing trade, that is, unduly restraining 
it by means of every contraCt, combinatlon, etc., the second section seeks, if 
iwssible, to make the prohibitions of the act ail the more complète and perfect 
by embraclng ail attempts to reach the end prohiblted by the first section, that 
is, restraints of trade, by any attempt to monopollKe, or monopolization there- 
of, even although the acts by which such results are attempted to be brought 
about or are brought about be not embraced within the gênerai enumeration 
of the flrst section." 

And in United States v. Union Pacific R. R. Co., 226 U. S. 61, 33 
Sup. Ct. 53, 57 L. Ed. 124, the Suprême Court said : 

"The act is intended to reach combinations and conspiracies which restrain 
freedom of action in interstate trade and commerce and unduly suppress or 
restriet the play of compétition in the conduct thereof ' 

— and recognized that a single dominating control in one corporation, 
whereby natural compétition in interstate trade was suppressed, was 
violative of the statute. 

In the recently decided case of United States v. Keystone Watch 
Case Co. (D. C.) 218 Fed. 502, Judge McPherson, after analyzing sec- 
tions 1 and 2 as construed by the Suprême Court in the Standard Oil 
Case, said: 

"To fall within the prohibitions of the statute it is necessary that the un- 
lawful restraint of trade — and tbis is not always the same thing as the mère 
restraint of compétition — should be direct, and not merely Incidental, and 
should also be undue or unreasonable. If it be both direct and undue, no dis- 
guise will save it ; courts will sèarch for the substance and the actual effect of 
the transaction, and, if trade be unlawfuUy restrained thereby, will grant 
the needful relief. There are many methods by which trade may be unduly 
restrained, and among thèse are contracta and combinations to fix and main- 
tain priées, or to boycott the goods of a manufacturer or other dealer." 

With this view of the law I am in entire accord. It makes no dif- 
férence that the défendant corporations and the individual défend- 
ants were not in fact competitors or rivais in bvisiness, or separate 
entities ; the government does not rely upon a combination in restraint 
of trade, but attaches importance to contracts entered into with 
manufacturers of raw paper, to the acquisition or absorption of the 
business of competitors, and to sales price restrictions and other unfair 
conditions imposed upon dealers. 

[1] The proofs are that in 1878 the défendant George Eastman 
entered the field of photography, organizing a small company for the 
manufacture and sale of wet collodion plates for tlie making of nég- 
atives. This process, which was practiced exclusively by professional 
photographers, consisted of coating a sheet of glass with iodized 
collodion and then immersing it in a solution of nitrate of silver to 
sensitize it and prépare it for exposure in a view caméra. Later he 
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abandoned the wet collodion process, and having organized the East- 
man Dry Plate & Film Company — the predecessor of the Eastman 
Kodak Company — began the manufacture of dry plates, adapting there- 
to the so-called gelatino-broniide of silver emulsion. This was a 
radical departure from the earlier process, making it possible to pré- 
pare plates in advance and rendering it unnecessary to develop them 
immediately after taking the pictures. While this was a decided ad- 
vantage, it was nevertheless still necessary to carry into the field 
for outdoor photography a somewhat heavy caméra, with its tripod, 
glass plates, and plate holder, making photography too burdensome 
to attract many amateurs. The film roll System of photography was 
then unknown. The printing-out paper used for making positives 
was an albumen paper coated with chloride and suitably sensitized, but 
was usable only for taking pictures by daylight. When the dry plate? 
appeared on the market, manufacturers of caméras began to use them 
in connection with smaller and lighter view caméras, and a few hand 
caméras were produced by Scoville & Adams Company and by Anthony, 
including the Favorite, Waterbury, Bicyclist — so-called détective cam- 
éras, which, however, were regarded as novelties, and used only to a 
limited extent, disappearing from the market in 1894. 

Between 1881 and 1884 Mr. Eastman, assisted by one Walker, ex- 
perimented with photographie papery a roU-holder mechanism, and 
film for use therewith. As a resuit of such experiments two patents. 
No. 317,049 and No. 317,050, were granted them on May 5, 1885, 
for roll-holder mechanism, enabling the unwinding of a paper film 
from one roll and winding it on another to expose di£ferent portions 
of it in the focal plane of the caméra. In 1885 the Eastman Company 
began making machine coated paper, and patents were granted cover- 
ing the process and apparatus. By such process was produced a uni- 
formly coated photographie paper, in the web or in strips, for adap- 
tation to the film roll System of photography — something greatly de- 
sired in the art. In 1884 patent No. 306,594 was granted to Eastman 
for a stripping paper film coated with gélatine emulsion, which could 
be laid, after exposure, upon a glass plate, and the négative film re- 
moved by moistening, without its adhering to the glass plate from 
which the picture was printed. At this time there were comparatively 
few amateur photographers, as tliat term is accepted in the art, and it 
was expected that the roll holder and stripping film would greatly 
increase their number; but such did not prove to be the fact, their 
only use being by professional photographers as supplementary to 
the plate caméra. 

In June, 1888, Eastman produced a caméra (patent No. 388,850) 
which he arbitrarily called a Kodak, consisting of an oblong box, ôVa 
inches in length, 3^ inches in width, and 3% inches high, weighing 
ly^ pounds, and capable of 100 exposures. He employed a shutter de- 
vice in connection with it, which was operated by pulling a string and 
pressing a button; the film being tumed by a key to bring it into 
proper exposure. The Kodak was well received by the gênerai public. 

Mr. Eastman then experimented to produce an improved film, one 
that would remove the necessity of stripping the paper base from 
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the gélatine négative of the film — a difficult opération, undertaken only 
by the skilled photographer. Such experiments resulted in the sub- 
stitution in the early part of 1889 of a nitro-cellulose transparent film 
or pellicle for the stripping paper film, for which patents No. 417,202, 
dated December 10, 1889, and No. 479,305, dated July 19, 1892, were 
granted to one Reichenbach, an employé, for the process, and patent 
No. 471,469, dated March 22, 1892, was granted Mr. Eastman for 
the apparatus. Although Hannibal Goodwin was the original in- 
venter of the nitro-cellulose film or pellicle for use in connection with 
roU holder caméras, as decided in Goodwin Film & Caméra Co. v. 
Eastman Kodak Co. (D. C.) 207 Fed. 351, the Eastman Kodak Com- 
pany was nevertheless the first to commercially use such film, and 
was generally accredited with being its originator. Its substitution for 
glass plates or stripping paper films, as indicated by laudatory ar- 
ticles in photographie almanacs and other publications devoted to 
photography, practically revolutionized the photographie art and im- 
measurably simplified the use of the caméra. 

In about the year 1895 there was invented by one Turner a photo- 
graphie film roll or a so-called daylight loading cartridge (patent No. 
539,713), which did away with the necessity of loading the caméra in 
a dark room as was previously required. In 1897 a patent was granted 
to Eastman on an application filed by one Brownell May 11, 1895, for 
a pocket Kodak in which the film rolls were arranged in front of 
the focal lens — a departure from the earlier A. B. C. caméra manu- 
factured by the Eastman Company, in which the film rolls were ar- 
ranged in the rear of the focal plane, a feature also described in the 
Houston patents. No. 526,44-5 and No. 526,446, dated September 25, 
1894, which were later acquired by the Eastman Kodak Company. A 
caméra called the BuUett, also having the film roll in front of the 
focal plane, was marketed by the Eastman Company in the year 1895, 
and was followed by a folding pocket Kodak and a Brownie caméra, 
in which classes of, film roll caméras the said company claims to bave 
been the pioneer. 

Whether the défendant Eastman or the companies organized by 
him are entitled to be accredited with being the first to simplify the 
use of the film roUcamera is questioned; the government claiming that 
the invention of the dry plates was in fact the beginning of amateur 
photography, that impetus was afterward given thereto by the intro- 
duction of various small hand plate caméras, and that later, about 
the year 1894, the BuUseye caméra marketed by Blair & Turner rev- 
olutionized film photography. Evidence was given to show that from 
1892 to 1894 sales of the Kodak, introduced by the Eastman Company 
in 1888, were steadily decreasing; it being pointed out that in 1892 
the sales of Kodaks and apparatus amounted to $207,212.51, and in 
1894 to $74,594.33, while the sale of films amounted to $102,404.29 in 
1892 and to $81,319.48 in 1894, which decrease the government at- 
tributed to the compétition created by the appearance in the market 
of the Bullseye caméra. It is shown that suits for infringement of 
the Walker & Eastman roll holder patents were instituted against Blair 
& Turner, and a preliminary injunction obtained, which was after- 
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wards vacated; but that improvements in the caméra were made by 
Turner, Houston, and others does not in my opinion change the fact 
that Walker and Eastman first solved the problem ofi the film roll 
caméra by producing the roll holder to which référence has herein- 
before been made. 

However that may be, in the years 1895, 1898, and 1899, the 
Eastman Kodak Company acquired the businesses of the Boston Cam- 
éra Manufacturing Company, the American Caméra Manufacturing 
Company, and the Blair Caméra Company, including their plants, 
properties, secret formulse, and trade-marks, entered into contracts 
with foreign raw paper concerns with regard to the importation of 
raw paper into the United States, and acquired plate caméra and sen- 
sitized photographie paper concerns, the card stock business of Tap- 
rell, Loomis & Co., and 15 stock houses, and also imposed restrictions 
on dealers to the retail trade with regard to price, etc. For the sake 
of convenience thèse transactions, alleged in the bill to hâve been 
illégal acts, will be separately taken up. 

In June, 1895, a license was granted the Eastman Kodak Company 
to make caméras under Turner patent No. 539,713 for a film roll, 
which patent, on August 10, 1895, was sold to the Eastman Company, 
together with the business of the Boston Caméra Manufacturing Com- 
pany, conducted by Turner and one Blair, for the inventory price plus 
$35,000, which was, however, by agreement subsequently reduced to 
$22,000; Turner agreeing in the conveyance that for a period of 5 
years he would not engage in the manufacture or sale of caméras or 
articles used in connection therewith, within the states and territories 
of the United States or within the District of Columbia. Blair was 
in Europe when his partner, Turner, sold the business; but, if this 
gave cause for criticism, it is not of importance in the présent pro- 
ceeding. It was contended by the govemment that the sale by Turner 
was coercive, that it was ma>de owing to the annoyance of the pending 
infringement suit, which it is claimed was brought in accordance with 
a preconceived plan to secure a monopoly ; but the évidence is insuffi- 
cient to support this view. The action was not illégal, and the 
parties had a right to compose their différences by a settlement involv- 
ing transfers of property. Virtue v. Creamery Package Company, 227 
U. S. 8, 33 Sup. Ct. 202, 57 L. Ed. 393. 

In 1898 the Eastman Kodak Company acquired the business of the 
American Caméra Manufacturing Company, organized a number of 
years previously by the witness Blair, with a capital of $25,000, to 
manufacture the Buckeye film caméra — a caméra similar to the Bulls- 
eye and embodying the Houston patent for placing the spool film in 
front of the fpcal plane. Prior to the sale Blair asserted that the 
Eastman Company infringed the Buckeye caméra by using the Hous- 
ton adaptation, while the Eastman Company, claiming that the Ameri- 
can Caméra Manufacturing Company infringed its roll holder patents, 
brought a suit to restrain infringement ; but bef ore hearing the prop- 
erties of the American Caméra Manufacturing Company were taken 
over by the Eastman Company, Blair consenting to remain in its 
ewphy and agreeing not to engage on his own account in the manu- 
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facture of caméras or photographie suppHes in the United States or 
the District of Columbia for a périod of 5 years. It was also agreed 
that Blair should assist the Eastman Company to acquire the Houston 
patents, and that if successful he should receive for his services 
$15,000. He succeeded in getting such an assignment, together with 
a release of the Eastman Company from liability for past infringe- 
ments. 

The évidence shows that Blair continued the opération of the Amer- 
ican Caméra Manufacturing Company plant as subsidiary to the 
Eastman Company for a short time, transacting a fair amount of busi- 
ness, but that the plant was nevertheless dismantled by the Eastman 
Company and the machinery and materials moved to Rochester, with 
the resuit that the manufacture and sale of the Buckeye caméra was 
practically discontinued. Mr. Eastman stated with candor that the pur- 
chase of the plant was merely incidental to the primar)' object of 
acquiring the Houston patents, which were regarded as of great value. 
No threats were made to induce Blair to make the sale, and, while 
he testified that he was influenced to this end by the pending in- 
fringement suit, such suit, in my opinion, was not maliciously brought, 
and no unfair advantage was taken of him, as a concededly libéral 
price was paid for the capital stock of the company. Nor does any 
question of unfair treatment of E. & H. T. Anthony & Co., licensees 
of the American Caméra Manufacturing Company, under the Hous- 
ton patent, anse, for the Eastman Company, after acquiring such 
patent, permitted the licensees to continue manufacturing thereunder 
without fixing the selling price of the caméras. 

In 1899 the Blair Caméra Company, also organized by Mr. Blair 
a number of years previously, was acquired by the Eastman Kodak 
Company. At this time, however, Blair was not connected with the 
company; the principal owner being one Goff who solicited Mr. East- 
man to buy the business. At the time of the sale the Blair Caméra 
Ctompany was making the Hawkeye film caméra, the base for its film 
being supplied by the Celluloïd Company, and was the owner of the 
Crâne patents. No. .S49,231 and No. 549,232 for improved roll holders 
employing black paper at each end of a perforated film. Mr. East- 
man gave as a reason for acquiring the Blair Caméra Company that 
he wished to acquire the Crâne patents, as he believed it might be 
possible to develop by their adaptation a better method for exposing 
film, and also that prior to such purchase the Blair Caméra Company 
was infringing the Houston patents. However, whatever the reason 
may hâve been, the purchase was not illégal; and in the absence of 
any unfair practices in the acquisition of such property I am disinclined 
to hold that there was anything wrongful in such transaction, or in 
any of the transactions by which the three specified companies were 
acquired. Up to this time the évidence fails to show anything un- 
lawful in the opérations of the Eastman Kodak Company; but it did 
not stop there, and it can scarcely be doubted that such acquisitions 
were the nucleus from which arose the intention to bring other com- 
panies manufacturing and dealing in photographie supplies under its 
control. Its commodities were extensively advertised, and its business 
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grew rapidly, necessitating numerous additions to its mânufacturing 
plants at Rochester at dififerent times, beginning in 1890. Improve- 
ments were constantly being made in caméras, and the increasing sim- 
plicity with which they were operated rapidly increased the number 
of amateur photographers. 

Modem photography is not dépendent alone upon the caméra for 
its success, but also upon the character of the raw paper used for 
what is technically known as printing-out paper. To produce good 
results the raw stock must be free from metallic substances, for mét- 
al has an injurious effect on the silver coating put upon the paper. 
It was generally known in the photographie trade that approved raw 
paper stock could be obtained only at Rives, France, from Blanchet 
Frères & Kleber, or at Malmedy, Prussia, from Steinbach & Co., owing 
to the absence of metallic substances from the water at those points. 
Thèse firms had for many years produced the concededly standard 
raw paper, and it wâs difficult to obtain any paper suitable for sensitiz- 
ing purposes from any other source. Éarly in the year 1898 the 
said raw paper companies formed a combination and organized the 
General Paper Company of Brussels, and at once increased the price 
of raw stock. At this time the Eastman Kodak Company was mânu- 
facturing gélatine printing-out papers, called the Solio and Karsak 
papers; its business for 1898 amounting to $1,984,909.92. In 1894 
the Eastman Kodak Company had acquired the Western Collodion 
Paper Company, and in 1898 it acquired the f ollowing companies : 
New Jersey Aristotype Company, Nepera Chemical Company, Photo 
Materials Company, Kirkland's Lithium Paper Company, the United 
States Aristotype Company, the American Self-Toning Paper Com- 
pany, Brown & Palmer, and Palmer & Croughton. And in 1899 the 
défendants consolidated into the General Aristo Company the fol- 
lowing concems : Eastman Kodak Company (paper business), Amer- 
ican Aristotype Company, Nepera Chemical Company, New Jersey 
Aristotype Company, Photo Materials Company, and Kirkland's Lithi- 
um Paper Company — practically controlling the business of mânufac- 
turing printing-out paper in the United States. Other concems mân- 
ufacturing gélatine and collodion papers disappeared from the market 
at about this time, but as to the causes for their so doing the proofs 
are not conclusive. 

Previous to said consolidation the American Aristotype Company 
was doing a large business in collodion paper, netting a profit in 
1898 of approximately $124,751, and in September of that year its 
président and Mr. Eastman entered into an agreement in London, 
England, with the General Paper Company, by which the Eastman 
Kodak Company obtained control of the Malmedy and Rives papers 
in the United States for gélatine emulsion printing-out purposes, while 
the American Aristotype Company obtained a similar contract in 
relation to collodion paper. It was provided that, in the event o£ 
compétition arising, it should be driven out of the market, and the 
General Paper Company agreed to pay a proportionate rebate on ail 
raw paper purchased from it and manufactured into printing-out pa- 
per sold at reduced priées for driving out such compétition. It can 
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scarcely be doubted from this contract that it was contemplated to 
concentrate the manufacturers and dealers in photographie paper in 
the United States, and such impression is augmented by the letter in 
évidence addressed by Mr. Goffard, of the General Paper Company, to 
Mr. Eastman, wherein he refers to the acquisition of said paper com- 
panies as being part of the program outlined to him when a monopoly 
of the raw paper stock was requested of, him. There is also another 
letter in évidence from which it clearly appears thât a gênerai under- 
standing existed between Mr. Eastman and the General Paper Com- 
pany that no sales of raw stock should be made to any dealers in 
photographie papers or supplies in the United States except the East- 
man Kodak Company and the American Aristotype Company which 
became a subsidiary of the former. 

As illustrative of the efifect of such control of paper stock, atten- 
tion is directed to the testimony of Dr. Baekeland, who stated that he 
needed a quantity of raw paper, but that it was refused him by Stein- 
bach & Co. on the ground, as Steinbach subsequently stated in a letter 
to the Eastman Company, that he "thought it not prudent to accept 
an order for such a long tinie that could be an obstacle to an arrange- 
men with the Nepera Chemical Company." He also testified that 
during the summer of 1898 he was informed by the sales agent of the 
General Paper Company that in the future he must buy his raw stock 
from the Eastman Kodak Company, but that instead of so doing he 
went to Europe to arrange for a supply of raw stock, and was there 
joined by Mr. Eastman, who remarked that the Nepera Paper Com- 
pany had made inroads in the trade in some articles manufactured by 
the Eastman Kodak Company, but that he would let Baekeland bave 
raw stock on the condition that the sensitized paper business of the 
Nepera Company would not inerease more than 15 per cent. To this 
Dr. Baekeland demurred, requesting permission to inerease the busi- 
ness by 50 per cent. This request was denied, and the negotiations 
ended without his reeeiving any raw paper. Immediately on his re- 
tum to the United States, in anticipation of diffieulty in later obtain- 
ing it, he purchased as much raw paper, foreign and domestic, as he 
could, and was able to get from the American Photographie Paper 
Company paper adaptable for certain grades of Velox paper — a gas- 
light developing-out paper manufactured under his direction. How- 
ever, the Nepera Chemical Company afterwards sold out its plants 
and properties to the Eastman Kodak Company under restrictive con- 
ditions to the effect that its officers were not to engage in the business 
of making sensitized photographie paper in North America for a pe- 
riod of 20 years, and the business was later moved to the plant of the 
défendant eompany at Rochester. 

It will be unneeessary to dwell upon the manner in which the fîrst 
and second raw paper contracts were made effective by agreements 
among certain other foreign eompanies, including G. H. Beneke and 
the Aschafïenburg Company, baryta coaters of photographie paper, 
and by the paying of indemnities. On December 9, 1898, an an- 
nouneement was made to the trade by the Eastman Kodak Company 
that it had been appointed sole agent for Steinbach and Rives raw 
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paper for use in gélatine printing-out processes, and that discounts 
to consumers of Solio paper or any other paper sensitized from Stein- 
bach and Rives stock would in the future be prohibited. This an- 
nouncement was f ollowed by a circular letter reading as f ollows : 

"We call your attention to the fact that the Klves and Stelnhach concems 
make the only raw stock that has been successfully used for the manufacture 
of sensitive photographie papers. Having made us their sole agents for their 
papers for use in gélatine printing-out proeesses in the United States, Canada, 
and Mexico, ail raw stock of their manufacture must of necesslty pass through 
our hands. The raw paper will only be sold by us to other coaters who market 
their product under conditions slmllar to those upon which we sell the paper 
coated by ourselves. The New Jersey Aristotype Company, of Bloomfield, N. 
J., the Photo Materials Company, Rochester, N. Y., and J. G. Palmer, sue- 
cessor to Palmer & Croughton, Rochester, N. Y., are at présent the only au- 
thorized coaters of Steinbaeh and Rives raw stock for gélatine priuting-out 
proeess." 

Terms of sale binding upon ail dealers in photographie papers were 
thereupon put into effect. Discounts on raw paper were reduced 
from 25 per cent, to 15 per cent., but an additional discount of 12 
per cent, was allowed to dealers who manifested by certificate that 
they had complied with the Eastman restrictions, which required the 
dealer to sell no other gélatine printing-out paper than that sold him 
by the Eastman Company. The New Jersey Aristotype Company 
and the American Aristotype Company, which had been acquired by 
the Eastman Company, required similar certification as a condition 
of the payments of discounts. 

It was also shown that arrangements were made between the Amer- 
ican Photographie Paper Company and the General Paper Company, 
whereby Mr. Curtis, who was connected with the former company, 
agreed not to manufacture, deal, or experiment in photographie paper, 
except with the consent of the General Paper Company, in consid- 
ération for which the latter agreed to buy 100,000 pounds of paper a 
year and pay the former an annual indemnity of $8,500. Thus the 
American manufacturers of photographie paper became subservient 
to the General Paper Company of Brussels, and the Eastman Kodak 
Company accomplished its purpose of controlling in this country the 
raw paper stock industry, both foreign and domestic. 

The contract in question was renewed on December 20, 1906, for 
a term of nine years, without, however, including the baryta coaters, 
and continued in force until June 30, 1910, when it was canceled by 
mutual consent; such cancellation no doubt being due to the acquire- 
ment of the Artura Company by the Eastman Company (Government 
Exhibit 387) and the disinclination of the General Paper Companv 
to bear further losses due to putting fighting brands of paper on the 
market (Government Exhibit 382). As a resuit of such contracts 
many competitors of the Eastman Company were interfered with 
in their business and some were driven from the market. By their 
inability to obtain raw paper their customers were compelled, not 
only to buy sensitized paper from the Eastman Company, but to handle 
Eastman products exclusively. Such use of the raw paper contracts 
cannot bé justified by any plea that they were necessary to keep the 
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foreign raw paper combination from entering into business in the 
United States. 

Anthony testified that in 1901, as a resuit of restrictive agreements 
with dealers there were only from 2 per cent, to 3 per cent, of them 
who were not receiving their supplies from the Eastman Company ; 
and Cramer testified that, as late as the years 1906 and 1907, 5 per 
cent, of ail the professional dealers and about 98 per cent, of the 
so-called side line dealers in the United States were selling products 
of the Eastman Kodak Company exclusively. The witness Kilborn 
testified that in 1898 and 1899 he was unable to get any suitable raw 
stock for making collodion paper ; that he imported stock direct from 
Germany, and later bought some in this country from the Columbia 
Photo Paper Company, but that neither was satisfactory. Colwell 
testified that he was engaged in manufacturing sensitized photo- 
graphie papers under the name of Kirkland's Lithium Paper Com- 
pany, and had bought his stock from Rives or from the Aschaffen- 
burg Company until February, 1899; that he then had about 10,000 
or 12,000 customers, but was unable to obtain any raw paper. In 
this situation he was informed by Mr. Eastman that he could obtain 
paper only through him, as he had control of the mills that made it, 
and Mr. Eastman's proposai to purchase the Kirkland's Lithium Pa- 
per Company was then made and accepted. Waite testified that Mr. 
Eastman offered the American vSelf-Toning Paper Company, of 
which he was secretary, $60,000 for its business in the year 1898, 
which offer was declined, and that later, having difiiculty in obtaining 
raw stock, the American Self-Toning Paper Company went out of 
business. Dailey, owner of the United States Aristotype Company, 
testified that he could not obtain Aschafifenburg coated paper or 
Steinbach paper, in which he had been dealing, and that there was 
no paper in this country of equal quality; that he endeavored to ob- 
tain such paper from the Eastman Kodak Company, but was in- 
formed that their supply was sufficient only for their own require- 
ments; and that his business was greatly depreciated as a resuit of 
the rebate system inaugurated by the Eastman Kodak Company, deal- 
ers in many instances declining to further handle his product. Gen- 
nert testified that in the year 1900 he attempted to buy Rives and 
Steinbach stock for collodion printing-out paper, but failed in the 
attempt. The Defender Company likewise had difficulty in obtaining 
satisfactory raw paper; and in 1909 Eastman acquired 60 per cent. 
of its stock, which fact was concealed from the trade, and film there- 
after sold by the Defender Company was manufactured by the East- 
man Company, but falsely marketed as Vulcan film — a product of 
the Defender Company — and the price at which it should be sold by 
the latter and the discounts to the trade were "discussed" and deter- 
mined upon. 

There was other testimony to show interférences with the trade 
by reason of the control by Eastman of the raw paper stock, but it 
need not be dwelt upon. The évidence shows that in the year 1901 
the General Aristo Company, a consolidated company, practically sold 
95 per cent, of the photographie paper in the country, and that in 
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1904, when other satisfactory papers were available to the trade, its 
business in such commodity amounted to but 75 per cent. 

On May 31, 1892, the Eastman Kodak Company acquired the busi- 
ness and good will of the Standard Dry Plate Company, of Lewiston, 
Me., later moving the machinery and merchandise to its plant at 
Rochester, and in 1907 the Standard Company was dissolved by order 
of the court. In August, 1902, the M. A. Seed Dry Plate Company 
of St. Louis was acquired under restrictive covenants that its officers 
should not engage in the business of manufacturing photographie dry 
plates within a period of 10 years without the consent of the East- 
man Kodak Company. The assets of the M. A. Seed Dry Plate Com- 
pany were ?656,742.90, its liabilities $7,496,148. It was paying divi- 
dends at the rate of $240,000 per annum and was doing a business of 
$795,728.48; it was employing about 600 employés, but the plant was 
dismantled and the business moved to Rochester. The corporation 
was dissolved in 1911. The Stanley Dry Plate Company of Newton, 
Mass., was acquired in January, 1894, aiso under restrictive covenants 
on its officers not to engage in the manufacture of dry plates. This 
Company was legally dissolved in 1905. 

From 1902 to the date of the filing of the bill, the Eastman Kodak 
Company acquired the following stock houses, which were scattered 
through the United States and were engaged in selling photographie 
supplies: Sweet, Wallach & Co., Chicago, 111.; O. H. Peck 
Company, Minneapohs, Minn. ; Zimmerman Bros., St. Paul, Minn. ; 
John H. Fouchs Company, Minneapolis, Minn; Kortwright & Kline 
Company, Sioux City, lowa; Milwaukee Photo Materials Company, 
Milwaukee, Wis. ; Robey-French Company, Boston, Mass.; Robert 
Dempster Company, Omaha, Neb. ; Albert Sellner Company, Quin- 
cy, 111. ; Good & Schroeder, Chicago, 111. ; John Haworth Company, 
Philadelphia, Pa. ; Northwestern Photo Supply Company, Seattle, 
Wash. ; Glenn Photo Stock Company, Atlanta, Ga. ; Standard Photo 
Supply Company, New Orléans, La. ; Denver Photo Materials Com- 
pany, Denver, Colo; Howland & Dewey Company, Los Angeles, Cal. 
In 1903 the Eastman Kodak Company acquired the Century Caméra 
Company and the Rochester Optical & Caméra Company, plate cam- 
éra concems engaged in business at Rochester, N. Y., and in 1905 
the Folmer & Schwing Manufacturing Company, a plate caméra con- 
cern of New York. 

It is difficult to avoid the conclusion that the acquisition of the 
various companies was for the purpose of suppressing compétition 
and in furtherance of an intention to form an illégal monopoly. Es- 
pecially is this true when it is observed that in nearly every instance 
the conveyances contained restrictive covenants prohibiting the officers 
of the acquired concems from re-entering the business for periods 
ranging from 5 to 20 years, thus serving, as said in the Tobacco Case, 
"as perpétuai barriers to the entry of others" into the trade in ques- 
tion. As opposed to this view, the défendants contend, among other 
things, that the stock houses after purchase did not discontinue the 
»ale of competing articles, and that out of 146 stock houses in the 
Loited States the défendant company controlled but 12 per cent, and 
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sold only approximately 12 per cent of its own products through 
them ; but thèse contentions are not based strictly on the f acts. The 
évidence shows that only a small proportion of the goods thus 
handled are purchased f rom other concerns ; 86 per cent, of pur- 
chases, amounting to $1,838,952.13, being purchased from the East- 
man Kodak Company. It was also urged that the restrictive cov- 
enants and acquisitions were necessary for the protection of the good 
will of the business, and that in most instances there was an inclination 
on the part of the vendor to sell. It is true that the défendants paid f ull 
value and more, giving money together with stock in a larger and 
more progressive enterprise in retum for the property acquired; but 
in view of the fact that a majority ol the plants were dismantled and 
the businesses concentrated at Rochester it is évident that they were 
not actually required by the défendants in carrying on their business, 
but were acquired with an idea of monopolizing trade, under which 
circumstances the détails of the transactions are immaterial. 

It appears that independent dealers were established by competitors 
as a protection from the encroachments of the Eastman Kodak Com- 
pany; that in 1908 developing-out paper came into more extensive 
use, and Artura paper, which, though not entirely free from metallic 
substances, was nevertheless adaptable for such process, came rapidly 
into favor. To meet increasing compétition from this source, the de- 
fendants, unfairly, I think, marketed the Nepera paper at reduced 
priées, and wamed their dealers to refrain from dealing in Artura 
paper, although such paper was preferred by photographers. The 
Eastman Kodak Company afterward acquired the Artura Company 
fpr the sum of $1,250,000, restrictirig its officers from re-entering the 
business for 20 years; and although the former company, after dis- 
mantling the plant, retained in its employ a number of the officers 
and directors of the latter company, upwards of 180 employés were 
thrown out of work. 

In 1899 a number of concerns manufacturing fiolding plate caméras, 
mainly for the amateur trade, to wit, the Rochester Caméra Supply 
Company, Rochester Optical Company, Ray Caméra Company, West- 
ern Caméra Company, Monroe Caméra Company, and the E. H. & T. 
Anthony Company, Consolidated and formed the Rochester Optical 
& Caméra Company, of which the Eastman Kodak Company at first 
was trade agent, but later became the owner. 

Considering next the conditions imposed on dealers in relation to 
price and the exclusive handling of Eastman products, that the business 
of the défendants increased in magnitude as a resuit of such re- 
strictions, which operated to drive out compétition, is to me too plain 
for controversy. The price listing of commoditiés and the adoption 
of arbitrary rules to enforce the restrictions in my opinion so pre- 
cluded freedom of ownership that they cannot be extenuated by the 
submission to the dealers of the questions of whether such restrictions 
should be adopted, or rigorously adhered to, or modified. The dealers, 
in view of thé circiunstarices, no doubt were constràined to acquiesce 
in them, not only because of the discounts and extra profits that they 
would thus receive, but also because bf the policy of limiting the 
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number of dealers by preventing others from entering business in 
their vicinity. Such trade policies were emphatically condemned in 
State V. Standard Oil Company, 49 Ohio St. Rep. 137, 30 N. E. 279, 
15 L. R. A. 145, 34 Am. St. Rep. 541. Monopolies thus formed are 
bound to become burdensome and menacing to our industrial welf are, 
and are entirely at variance with wholesome business conditions. 
Generally speaking, I think that a business should not be permitted 
to develop to such proportions as to unreasonably engross a trade. 
The devising of means for deterring others from manufacturing cer- 
tain articles, or restricting the localities in which they may deal in 
such articles, fixing sales priées, or adopting régulations for govern- 
ing dealers, to be enforced by spécial rewards or penalties, inevitably 
resuit in concentration of business in the hands of a few, and may 
also resuit in giving to a single person or corporation such a unifica- 
tion of interest or management as to constitute an illégal monopoly. 
This principle finds support in National Cotton Oil Co. v. Texas, 197 
U. S. 115, 25' Sup. Ct. 379, 49 L. Ed. 689. 

It is true that after the décision in Dr. Miles Médical Company v. 
Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502, 
where the attempt by a manufacturer to control sales prices to con- 
sumers, even as to products made under a secret formula, was con- 
demned, the défendants modified their restrictions with référence to 
the exclusive handling of photographie paper, certain view caméras, 
and a few other articles, but continued them unchanged as to others. 
But in my view the right to fix prices at which dealers may sell to 
customers and to impose on dealers conditions requiring them to sell 
défendants' goods exclusively, or the right of a patentée to control 
resale prices on a patented article are not controlling factors herein. 
It is settled law that a patentée may not by notice limit the price at 
which a patented article is to be sold at retail, where the retailer 
bought the article from a jobber paying the full price therefor. Bauer 
& Cie V. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. Ed. 1041, 50 
h. R. A. (N. S.) 1185, Ann. Cas. 191 5A, 150; United States v. Key- 
stone Watch Case Company (D. C.) 218 Fed. 502. But the terms of 
sale in force in this case at the time of filing the bill fixed the price 
on ail products (except as heretofore stated), regardless of whether 
they were patented or not, and bound the dealers to confine their 
sales to Eastman products. The sales restrictions, together with, the 
raw paper contracts, the acquisition of plants and properties, stock 
houses, etc., and the covenants against producing photographie mate- 
rials, indicàte an intention to supplant competitors and to unduly and 
unreasonably restrain and monopolize interstate trade in photographie 
supplies. The intent and purpose with which the corporation défend- 
ants and the individual défendants participated in the various transac- 
tions, which when standing alone may be innocent enough, but which 
when correlated assume a différent aspect, are proper subjects of in- 
quiry. U. S. v. Union Pacific Railroad Company, 226 U.S. 61, 33 
Sup. Ct. 53, 57 L. Ed. 124. 

Défendants argue generally that manufacturei s hâve the légal right 
to encourage dealers by extra profits or by other fair inducements to 
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handle -their goods exclusively, that such an arrangement îs to the in- 
terestsëfboth, and that the Eastman Kodak Company was the first to 
induce stàtioiiers, druggists, and othérs to handle photographie goods 
as a side linè. Ail this and more, it rtiay be conceded, separated f rom 
other actS,'might furnish no ground for holding that there was an illé- 
gal monopoly ; but the arbitrary enf orcement of the restrictive condi- 
tions by the establishment of a system of espionage, and the keeping of 
.■ecords of violations of such conditions, with a view of penalizing such 
dealers, are évidences of an intention to promote a monopoly. In 
this connection the language of the court in State v. International 
Harvester Co., 237 Mo. 369, 141 S. W. 672, and qupted in United 
States V. International Harvester Co. (D. C.) 214 Fed. 987, may be 
fittingly applied. There the court said : 

"In tbe case at bar we are to take the acts o( the parties and Judge their 
purpose by the consequience thàt would naturally resuit. 'tVlien inen deîiber- 
ately and Intelllgently go to work and acquire power that will enable them to 
control the market, if they choose to exercise It, there is no use for them to 
say that they dld not intend to control the trade or, limit compétition ; nor, 
when the legality of their act of acquisition is in question, is it any use for 
them to say, 'We hâve not used the power to oppress any one.' " 

It is asserted that the right of à patentée to restrict the sales price 
of a patented article by agreemerit with the retail dealer has not been 
broadly decided ; but it has been deCided that patent rights and sales 
price restrictions for a patented article cannot be used as a shield to 
nullify the Sherman Act. As said by the Suprême Court in Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 
h. Ed. 107: 

"Elghts conferred by patents are indeed very definlte and extensive, but 
they do not give any more than other rights an universal license against 
positive prohibitions." 

It will be observed that the bill of complaint makes tio mention of 
cinematograph film for moving pictures, but testimony in relation 
thereto was received over the objection of counsel. , It was believed 
at the hearing that the term "film," as used in the bill, was sufficiently 
comprehensive to include différent kinds of film and the uses to which 
it is put ; but I now believe that it applies solely to film used in con- 
nection with hand caméras or film roll caméras, and that it was not 
intended at the time the bill was prepared to include moving picture 
film or any contracts or combinations in relation thereto as violative 
of the statute. 

In the case of United States v. United Shoe Machinery Company, 
222 Fed. 349, recently decided, the pleading of the government in a 
similar litigation under the Sherman Act was strictly construed, and 
the évidence confined to the spécifie acts averred in the bill. But, 
disregarding for the moment such technical objection, I am of the 
opinion that the contracts in évidence of the Eastman Kodak Com- 
pany with the Motion Picture Patents Company and its licensees, and 
with the witness Brulatour, were not violations of the statute. Mov- 
ing picture film has never been sold by the défendants under any terms 
of sale agreements, nor was it sold by dealers handling a gênerai line 
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of photographie materials. The Eastman Kodak Company was the 
first to commercially manufacture such film, which according to the 
évidence is made somewhat differently from roU film for caméras, 
either in this country or abroad, and a patent was granted Eastman 
for the process of making it. The contract (Government Exhibit 240) 
by which the Eastman Kodak Company agreed to supply to the Mo- 
tion Picture Patent Company ail the film manufactured by it to the 
exclusion of other purchasers of moving picture film, except an amount 
equal to 2y^ per cent., was not an illégal contract. United States v. 
United Shoe Machinery Company, supra. The record shows that 
the so-called independent moving picture concerns were using Lumière 
film, a product of France, and that one Brulatour, its agent in this 
country, afterwards arranged with Mr. Eastman to obtain the film 
required by him and his customers exclusively from the Eastman Ko- 
dak Company. Although the testimony of the witness Brulatour in 
respect to the defectiveness of the Lumière film was severely criti- 
cised by the government as unreliable, I think it was fairly shown 
by the testimony of customers that grounds for complaint existed, and 
that Eastman film was desired by moving picture concerns, and that 
no intention was shown to illegally monopolize or restrain interstate 
trade in such commodity by the transaction in question. 

The record abounds in compiled figures showing that large amounts 
of money were paid to acquire the competing concerns to which réf- 
érence has herein been made, and to show their standing in the trade 
to prove that such acquisitions were not merely amalgamations of small 
concerns ; also to show the amount of business transacted in différent 
materials by the Eastman Kodak Company, its great gains and profits, 
which for the year 1912 amounted to $15,633,551.33, or abOut 171 
per cent, on total sales amounting to $24,763.407.65, and showing the 
large disproportion between the cost of manufacture and the price 
paid by the consumer. Whatever réduction the Eastman Kodak Com- 
pany may hâve made as to price, on portions of the photographie paper 
or other materials sold by them, does not compensate for the suppres- 
sion of compétition in the industry as a whole, and it is no justifica- 
tion of an illégal monopoly to assert that it has reduced the price of 
an article produeed by it, as this may hâve been done simply to injure 
a rival. Richardson v. Alger, 11 Mich. 632, 43 N. W. 1102, 6 L. R. 
A. 457. 

But ail thèse matters require no further spécial attention, save in 
so far as they bear upon the monopolization of the interstate trade 
in caméras, film, plates, and photographie paper; and as to thèse 
articles it is undisputed that the Eastman Kodak Company controlled 
approximately between 75 per cent, and 80 per cent, of the entire 
trade at the time of filing the bill, and had accordingly attained a 
monopoly thereof. The burden rested upon the défendants to prove 
that this was accomplished by lawful methods, that is, that it resulted 
from normal processes of growth, from the mère acquisition of prop- 
erty, or from the superior merit of the products, assuming this to 
hâve been an important factor; and after careful considération of 
the various défenses interposed I hâve concluded that such burden 
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bas not been borne, but that, on the contr^ry, the govemment lias 
shown affirmatively that Interstate trade and commerce hâve been 
unjustly and abnormally restrained by the défendants by the forma- 
tion of a monopoly induced by wrongful contracts with regard to raw 
paper stock, preventing the trade from obtaining such stock, by the ac- 
quisition of competing plants, businesses, and stock houses, accom- 
panied by covenants restraining the vendors from re-entering the busi- 
ness, and by the imposition on dealers of arbitrary and oppressive 
terms of sale inconsistent with fair dealing, and suppressing com- 
pétition. Such acts, when taken together, are most significant and 
seem to me to indisputably disclose an intention to violate section 
2 of the Sherman Act. 

[2] There is marked dissimilarity between the acts disclosed in the 
record herein and those disclosed in United States v. United Shoe Ma- 
chinery Company, supra, decided in favor of défendant, and those of 
other cases to which my attention is directed by défendants, wherein 
the évidence in the judgment of the court did not establish a com- 
bmation in restraint of trade or a monopoly. In United States v. Key- 
icone Watch Case Company, supra, it is true, there were acquisitions 
of plants and properties of competing manufacturers, and the court 
said it was no offense to add one department to another as the busi- 
ness prospered or ambition increased ; that the size and varied char- 
acter of the enterprise do not of themselves oonstitute a violation of 
the statute. To this principle I assent. There is no limit in this coun- 
try to the extent to which a business may grow, and the acquisitions 
of property in the présent case, standing alone, would not be deemed 
an illégal monopoly; but when such acquisitions are accompanied by 
an intent to monopolize and restrain Interstate trade by an arbitrary 
use of the power resulting from a large business to eliminate a weaker 
competitor, then they no doubt come within the meaning of the stat- 
ute. In the Keystone Case the court held that, although the priées 
were fixed, considering everything donc, no monopoly was created. 
As to a circular restricting priées and forbidding dealers to sell goods 
of other manufacturers, the court said that the adaptation and en- 
forcement of such policy operated as an unlawful restraint upon Inter- 
state trade, and as to this an injunction was granted. Support for 
the holding in this case is found in United States v. Gt. Lakes Tow- 
ing Company (D. C.) 208 Fed. 7?)?>, where the court held that the 
sale of a business with an agreement within reasonable limitations not 
to enter into compétition with the buyer, when it was not a device to 
monopolize, was not illégal, but that the acts of the défendant in cut- 
ting towing rates until compétition was ended, and then restoring the 
previously existing rates, the exclusive contracts with vessel owners 
to tow vessels, and the giving of large discounts from tariff rates, were 
illégal acts, when by such means a practical monopoly is effected. 

The final question relates to the nature of the decree. The govern- 
ment intimated at the hearing that under chapter 311, an act passed 
September 26, 1914 (38 Stat. 717), to create a fédéral trade commis- 
sion, this court had the discretionary power, if it was proven that 
complainant was entitled to relief, to refer the case to such commis- 
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sion as a master in chancery to ascertaîn and report the appropriate 
form of decree herein; but in my opinion there is no présent neces- 
sity for adopting this course, as by section 4 of the Sherman Act the 
équitable remedy to which resort may be had in such a case as this 
is pointed out, and the court vested with jurisdiction to prevent and 
restrain further violations of the act. In the Standard Oil Case, su- 
pra, Mr. Chief Justice White said : 

"It may be conceded that ordinarily, where it was found that acts had 
been done in violation of the statute, adéquate measure of relief would re- 
suit from restraining the doing of such acts in the future. Swift v. United 
States, 196 U. S. 3Î5 [25 Sup. Ct. 276, 49 L. Ed. 518]. But in a case like this, 
where the condition which has been brought about In violation of the statute, 
in aud of itself, is not only a contlnued attempt to monopolize, but also a mo- 
uopolization, the duty to enforce the statute reauires the application of broad- 
er and more controUing remédies. As penalties which are not authorized by law 
may not be inflicted by judiclal authority, it follows that to meet the situa- 
tion with which we are conf ronted the application of remédies twof old in char- 
acter becomes essential: (1) To forbld the doing in the future of acts llke 
those which we hâve found to bave been done in the past which would be 
violative of the statute. (2) The exertion of such measure of relief as will 
effectually dissolve the combination found to exist in violation of the statute, 
and thus neutralize the extension and continually operating force which the 
possession of the power unlawf uUy obtained has brought and will continue to 
bring about." 

Thèse remédies are thought applicable to the présent situation. Al- 
though counsel for défendants concède that the court has power to 
dissolve an illégal combination of competing units, they nevertheless 
argue that no dissolution should be decreed herein, as the acquired 
property consisted of noncompeting units; but, as hereinbefore indi- 
cated, I do not agrée with this contention. It makes no différence that 
some or ail of the acquired concerns differently constructed some of 
their products, inasmuch as they were ail engaged in the same busi- 
ness; that is, manufacturing or dealing in photographie supplies. The 
record (Appendix L) shows that the total sales by défendants in 1912 
of self-developed products amounted to $14,082,696.55, and of ac- 
quired products to $3,800,716.53, from which it would seem that no 
irrémédiable hardship would resuit from a séparation of the présent 
business into two or more independent companies. However, it ig 
not at this time intended to indicate either a dissolution, division, or 
reorganization of the business of the défendants. It no doubt is pos- 
sible that an adéquate measure of relief might resuit from enjoining 
the unfair practices of the terms of sale agreements, and from a sép- 
aration of the business; but the défendants should hâve an oppor- 
tunity to présent to the court on the first day of the 1915 November 
term a plan for the abrogation of the illégal monopoly which unduly 
and unreasonably restrains interstâte trade and commerce. 

In the meantime jurisdiction is retained by this court to make such 
other orders and decrees as may be deemed necessary to the granting 
of the relief demanded in the bill, or such other relief as the equities 
of the case may require, with costs. 
226 F.— 6 
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lOWA TELEPHONE 00. V. CITY OF KEOKTJK. 
(District Court, S. D. lowa, E. D. June 19, 1915.) 

1. Courts ©=5368 — Febeeal Courts — Enfoecement of Kights undeb State 

Statutes. 

In construlng an lowa statute, to détermine the rights to the use of 
City streets granted to a téléphone Company thereby, tlie fédéral District 
Court must accept the décisions of the highest court of the state as cor- 
reetly interpreting the législative will, 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-95T, 960-968 ; 
Dec. Dig. iS=>366.] 

2. Telegraphs and Téléphones <©=»10 — Kights in City Steeets — "High- 

wats"^-Statute. 

Under Code lowa 1873, § 1324, as amended by Acts 19th Gen. Assem. c. 
104, to provide that any person or company may construct a telegraph 
or téléphone Une along the public highways of the state, a téléphone 
Company was authorized to construct Its Unes In city streets as weU 
as in country highways, since the word "highways" means elther eountry 
roads or streets of cities and towns. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
I 6; Dec. Dig. ©=3l0; Municipal Corporations, Cent. Dig. § 1487. 

For other définitions, see Words and Phrases, First and Second Séries, 
Highway.] 

3. Constitutional Law iS=>134 — Obligation of Conteacts — Conteact of 

State— Feanchise in Steeets. 

Where a state statute granted a téléphone company the right to con- 
struct its Unes in city streets, on the faith of which its Une was built, 
subséquent state législation could not deprive the company of its fran- 
chise in the streets, as such a law would impair the obligation of a 
contract. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 844; 
Dec. Dig. <@=»134.] 

4. Constitutional Law ®=3l34 — Statutes — Construction. 

Code lowa 1897, §§ 775, 955, providing that noncharter cities and towns 
may authorize and regulate téléphone wires, etc., and that cities under 
spécial charter may grant individuals or corporations the authorlty to 
erect, maintain, or purchase téléphone Systems, must be construed, with 
référence to tlie constitutional prohibition agalnst the impairment of 
contracts by a state, as not depriving a téléphone company of its rights lu 
the use of city streets for the maintenance of its Unes, acqulred under 
prior statutes, by authorlzlng the municipallty to require a franchise 
from Itself as a condition précèdent to the company'è maintenance of its 
plant 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 344; 
Dec. Dig. <®=>134.] 

5. Telegraphs and Téléphones <S=10 — Réservation of Powee to Revokb. 

Where, in granting to téléphone companies franchises in pubUc high- 
ways and streets, the state expressly reserves power to revoke the grant, 
a corporation accepting such rights in the streets cannot complain if such 
power of revocation is exerclsed. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 6 ; Dec. Dig. ®=5lO ; Municipal Corporations, Cent. Dig. § 1487.] 

©=5For other cases see same toplo & KEY-NUMBEE in ail Key-Numbered Digests & Inilexei 
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6. CoBPOBATiONs ®=»617 — Dissolution — Effect on Peopertt. 

The dissolution of a corporation, by revocation of its charter or other- 
wise, has no effect on its property rlghts, which, under the statutes of 
lowa, vest in trustées for the benefit of those interested In the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2448-2456; 
Dec. Dig. ©=3617.] 

7. Teleqraphs and Téléphones <3=>10 — Réservation op Right to Alteb 

Chaeteb — Statute — "CoBPOBATE Fbanchise" — "Fbanchise op Oobpoba- 

TION." 

Const lowa, art. 8, § 12, providing that the General AssemWy may 
amend and repeal ail laws for the organization or création of corpora- 
tions, or the granting of spécial or exclusive privilèges or immunities, aud 
that no exclusive privilèges, except as provided, shall ever be granted, 
and Code lowa 1897, § 1619, providing that the articles of incorporation, 
by-laws, rules, and régulations of corporations shall at ail times be sub- 
ject to législative control, and may be altered, abridged, or set aside by 
law, and that every franchise obtained by a corporation may be regulated, 
withheld, or be subject to such conditions upon its enjoyment as the Gen- 
eral Assembly shall deem necessary, did not authorize the state to em- 
power a municipality to require a téléphone company to secure a city 
franchise as a condition précèdent to the right to maintain its plant in 
the city streets, which right was secured by the company under previous 
législation, since the franchise to which the statute refers is not any 
property right of the corporation, such as the right to use streets, which 
is a "franchise of a corporation," but is rather the "corporate franchise," 
which is the right and authority derived from the state to be a corpora- 
tion. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
{ 6 ; Dec. Dig. <S=>10 ; Municipal Corporations, Cent. Dig. § 1487.] 

For other définitions, see Words and Phrases, First and Second Séries, 
Corporate Franchise; Franchise.] 

8. Fbanchises <3=»2 — Resebvation op Poweb or Régulation. 

When granting a franchise, the granting L«gislature or municipality 
may reserve, and Impliedly does reserve, powers of régulation as to mat- 
ters not expressly deflned by the grant; but such powers do not amount 
to the power of confiscation or total destruction. 

[Ed. Note. — For other cases, see Franchises, Cent. Dig. § 2; Dea Dig. 
<S=52.] 

9. Telegeaphs and Téléphones <S=>10 — Rights in Street — Peepetual 

Franchise — Fixing Rates — Public Policy. 

The grant to a téléphone company of a perpétuai franchise to maintain 
Its wires in city streets, not only granting the right, but fixing the condi- 
tions under which it may be exercised and the rates to be charged for 
the company's service, would be clearly agalnst public policy. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
S 6 ; Dec. Dig. (S=>10 ; Municipal Corporations, Cent Dig. § 1487.] 

10. Telegeaphs and Téléphones <©=»10 — Peepetual B^anchisb to Use 
Stbkets — Resebvation op Poweb to Requlate. 

Where the state, in granting a téléphone company the right to use the 
streets of a city for its Unes, did not specify the conditions of such use, 
the power to prescribe such conditions was reserved. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
S 6 ; Dec. Dig. <S=>10 ; Municipal Corporations, Cent Dig. § 1487.] 

0=9For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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11. Municipal Corporations «©=357 — Powee to Make Laws. 

Being governments of enumerated powers, exerciging only the a^thorlty 
delegated by the state, cities hâve no inhérent right to make laws or régu- 
lations other than as speclflcally authorized by charter or gênerai law. 

[Ed. Kote. — For other cases, see Municipal Corporations, Cent. Dlg. §§ 
. 144, 148; Dec. Dlg. (©=557.] 

12. Municipal Cokpobations <S=>680, 681 — Eights in Streets — Power of 

NONCHAETER ClTY TO REQUISE AND GRANT FRANCHISE. 

By the lowa statutes under which noncharter cities are organlzed, 
though very broad In empowering such cities to adopt ail ordlnances for 
the welfare of the public not inconsistent with law, the Législature con- 
ferred no power upon such cities to grant a franchise to a téléphone Com- 
pany to use its streets for its Unes, or to require, as a condition précè- 
dent to the maintenance of such Unes, that the company secure a eity 
franchise. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1459-1466 ; Dec. Dlg. ®=56S0, 681.] 

<3. Municipal Corporations «©=3680, 681 — Power oï Charter City to Re- 
quire Franchise — Kxeecise of "Police Power" — Exercise of "Power 
of sovereigntï." 

By the charter of the city of Keokuk, lowa, granting it power to lay 
out squares or grounds, streets, alleys, etc., to alter, widen, vacate, and ex- 
tend them, and to make and publish such laws and ordlnances as shall 
seem necessary to provide for the safety, préserve the health, promote the 
prosperity, and Improve the morals, order, comfort, and convenience of 
the City and its Inhabitants, the city was not vested with power to 
require by ordlnances that as a condition précèdent to the right to main- 
tain its Unes in city streets a téléphone company, which had been granted 
such right previously by the state, should secure a franchise from the 
city; the power to grant such a franchise being an "exercise of sover- 
eigiity," and not an "exercise of police power." 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
|§ 1459-1466 ; Dec. Dig. <S=3680, 681. 

For other définitions, see Words and Phrases, First and Second Séries, 
Police Power; Power of Sovereignty.] 

l-à TeLEGRAPHS and TELEPHONES <©=»10 — RiGHTS IN StreETS — ACCEPTANCE OP 

Franchisé from City — Estoppel. 

The city of Keokuk, lowa, passed an ordinance granting to the W. 
Téléphone Company for 10 years the right to operate and use a System 
of téléphones, prescribing the manner in which the wires and pôles should 
be placed and other conditions, and the ordinance was accepted by the 
company and the System installed. The C. Téléphoné Company having 
acquired the rights of the W. Téléphone Company, the city passed an 
ordinance granting it a lO-year franchise, also specifying the manner in 
which the streets should be used ; such ordmance being accepted by the 
C. Company. Thereafter the I. Téléphone Company purchased ail the 
property rights of "the C. Company in the city, Includlng the privilèges 
under the ordlnances. The city passed an ordinance requiring that ail 
téléphone companies, as a condition précèdent to malntainlng their Unes 
In its streets, should procure a franchise from the city. The I. Company 
derived its right to use the streets from an occupation thereunder by 
virtue of a state statute, so that the attempted régulation by the city was 
ineffectuai; but the city daimed that the acceptance of prior ordlnances 
by the I. Company's predecessors estopped it to deny the city's power 
and to claim rights undçr the statç,,law. Beld, that such acceptances 
were inoperative as an estoppel, sincé, wheh the city assumed to grant 

ÊssPor other cases see samo toplc & KEY-NUMBBR in ail Key-Numbered Dlgeats & Indexes 
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franchises to the téléphone companles, it had no such power; that being' 
vested in the state. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
§ 6; Dec. Dig. <S=10; Municipal Corporations, Cent. Dig. § 1487.] 

15. Telegbaphs and Téléphones cg=>lO — Rights in Stekets — Acceptance 
OF Franchise feom City — Estoppel. 

Where a city passed an ordinance requiring that ail téléphone com- 
panles should, as to certain territories, place their wires under ground, 
and prescnbing numerous other conditions, such ordinance being duly ob- 
served by a company, such acceptance of the ordinance did uot estop 
the Company from setting up the invalidity on account of a state fran- 
chise of a subséquent ordinance requiring that, as a condition précèdent 
to maintaining its plant in the dty streets, it should procure a city 
franchise, since the acceptance of the ordinance, which did not purport to 
grant a franchise, could bave effect only in relation to the régulations 
and conditions which it imposed. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
S 6 ; Dec. Dig. <S=>10 ; Municipal Corporations, Cent. Dig. § 1487.] 

16. Telegbaphs and Téléphones ®=10 — Obligation or Contracts — State 

CONTEACT. 

Where, under statute authorization, a téléphone company constructed 
its Unes in city streets, thus securing a perpétuai franchise of occupation, 
whleh could not be revoked by the Législature, the Législature could not 
confer upon the municipality, when it adopted a commission form of 
government, the power to revoke such right of occupation. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
§ 6 ; Dec. Dig. <®=5l0 ; Municipal Corporations, Cent. Dig. § 1487.] 

17. Telegraphs and Téléphones ®=333 — Régulation ow Rat^s bt Munici- 
PALiTï — Statute. 

Under the gênerai powers conferred upon the city of Keokuk, lowa, 
authorizing enactments for the gênerai welfare, and Code lowa, 18&7, § 
959, providing that cities under a commission form of government may 
regulate téléphone wires, the city of Keokuk had no power to fix the 
maximum rates to be charged by a téléphone company occupylng its 
streets, since the fact that the Législature speclfically conferred upon 
the city the power to fix rates for water, gas, light, and power service, 
but limited its power as to téléphones to "regulate," Implied that it was 
not the législative intention to confer on the city the rate-making power 
as to téléphones. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
S 21 ; Dec. Dlg. ®=>33.] 

18. Telegbaphs and Téléphones ©=333 — Régulation — Rates. 

The power to fix rates to be charged by téléphone companles Inheres 
origmally in the state. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
§ 21 ; Dec. Dig. <®=>33.J 

In Equity. Suit by tlie lowa Téléphone Company against the City 
of Keokuk. On exceptions to the master's report Exceptions over- 
ruled. 

Parker, Parrish & Miller, of Des Moines, lowa, and Hazen I. Saw- 
yer, of Keokuk, lowa, for complainant. 

W. B. Collins, H. R. Collins, and Théodore A. Craig, City Atty., 
ail of Keokuk, lowa, for défendant. 

©isFor other casea see same topic & KEY-NUMBER In ail Key-Numbered Digests & I.-dexea 
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WADE, District Judge. 1. The complainant, the lowa Télé- 
phone Company, and its grantors, hâve been occupying the streets of 
Keokuk, lowa (a spécial charter city), since about 1882, and large 
sums of money hâve been expended in building and equipping its 
téléphone system and exchange, to meet the needs of the people of 
Keokuk, and to furnish facilities for long-distance messages in this 
and other states. On August 2, 1913, an ordinance was duly passed 
by the city of Keokuk, which fixed the maximum rates which could 
be chargea by any téléphone company in that city, and which also pro- 
vided : 

"It shall be unlawful for any person or corporation to operate a téléphone 
plant in the city of Keokuk, without a franchise granted by said city" 

— and fixing a penalty for its violation. This ordinance being gên- 
erai, and applying to ail persons and corporations, the lowa Télé- 
phone Company commenced this action to test the validity of said 
ordinance as it affected said corporation. 

Issue being joined, the case was referred to Hon. Robert Sloan, spé- 
cial master, before whom the case was tried, reserving by spécial 
agreement the trial of the questions as to whether, in case it should 
be held that the city had the power to fix the maximum rates, the rates 
fixed by the ordinance were confiscatory. On January 7, 1914, the 
master filed his report, setting forth the facts, and holding as conclu- 
sions of law that the ordinance was invalid in so far as it purported to 
affect any of the rights of the complainant herein to use the streets, 
and that it was also invalid in so far as it attempted to fix the maximum 
rates for téléphone service of the complainant in the city of Keokuk. 
The case comes before the court upon exceptions to the master's re- 
port. 

2. It will be seen that the case présents two questions: First, has 
the city of Keokuk power to prohibit complainant from continuing its 
business in the city of Keokuk, without first procuring a franchise? 
And, second, has the city of Keokuk power to fix the maximum rates 
to be charged by the lowa Téléphone Company operating within the 
confines of the city? 

The validity of the ordinance, making it "unlawful for any person 
or corporation to operate a téléphone plant in the city of Keokuk with- 
out a franchise granted by said city," in so far as it may affect other 
persons or corporations, is not before the court, and is not decided. 
The power of the city to fix rates for téléphones is involved only as to 
the lowa Téléphone Company, complainant herein. 

3. First. Is the ordinance, which provides that it "shall be unlawful 
for any person or corporation to operate a téléphone plant in the 
city of Keokuk without a franchise granted by said city," valid as to 
the complainant herein? 

Différent ordinances prior to 1913 are relied upon by the city in 
support of the ordinance of 1913 as it affects complainant, and spécial 
reliance is placed upon the fact that Keokuk is a spécial charter city; 
but I deem it advisable to first consider the rights of complainant un- 
der the gênerai law, as applied to cities incorporated under the gên- 
erai laws of the state, without référence to any ordinances heretof ore - 
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adopted. Thus construed, it does not présent a question new to fhe 
courts of lowa. In fact, the principal questions involved hâve ail been 
definitely decided bv the Suprême Court of this state. 
[1, 2] Section 780 o£ the lowa Code of 1851 provided: 

"Any person or company may construct a telegraph Une along the public 
highways of this state, or across the rivers or over any lands belonglng to the 
state or to any private Individual, and may erect the necessary fixtures 
therefor." 

This was enacted as section 1348 of the Revision of 1860, and again 
as section 1324 of the Code of 1873. In 1882 it was àmended (chap- 
ter 104 of the Acts of the Nineteenth General Assembly, by inserting 
the words "or téléphone" after the word "telegraph." In 1888 the Lég- 
islature for the first time gave direct power to eities to "regulate" 
téléphone and telegraph, electric light, district telegraph, and other 
electric wires. Chapter 16, Acts of the Twenty-Second General As- 
sembly. 

The first législation in lowa in which eities were directly empowered 
to grant authority to téléphone Systems appears in the Code of 1897, 
as follows: 

"Sec. 775. Régulation as to Electric Wires. Cltles and towns shall hâve 
the power to authorize and regulate telegraph, district telegraph, téléphone, 
Street railway and other electric wires." 

Or, as applied to eities acting under spécial charter : 

"Sec. 955. • * • They may also grant individuals or private corpora- 
tions the authority to erect, maintain or purchase such works or plants, or 
railways, street railways or téléphone Systems, for the term of not more than 
twenty-flve years, and may renew or extend the term of such grants for a 
period not exceeding twenty-flve years; but no exclusive franchise shall be 
thus granted, extended or renewed, and no franchise shall be granted or au- 
thoriged, until after notice of the application therefor has been publisheâ 
once each week for four consécutive weeks in some newspaper published in 
such City. (23 G. A. c. 11, § 1; 22 G. A. c. 11, §§ 1, 2; 22 G. A. a 26; 14 G. 
A. a 78, §§ 2-5 ; C. '73, § 471)." 

The direct question as to the power of a city to grant authority 
for the establishment of a téléphone system came before the Su- 
prême Court in Chamberlain v. lowa Téléphone Company, 119 lowa, 
619, 93 N. W. 596. In this case plaintififs brought an action to restrain 
the lowa Téléphone Company from occupying the streets and alleys 
of the city of Des Moines, because it had no franchise granted by 
said city, and no authority to use the streets of said city. The Su- 
prême Court passed directly upon the question as to whether or not, un- 
der the législation prior to tiie Code of 1897, a téléphone company 
had the right to use the streets of a city for the purpose of maintain- 
ing its pôles and wires, without any direct authority from the city it- 
self. 

The facts under which the lowa Téléphone Company occupied the 
streets of the city of Des Moines were very similar to the facts under 
which the sarae company, complainant herein, occupies the streets 
of the city of Keokuk. The Suprême Court directly held that the 
term "public highways," as used in section 780 of the Code of 1851, 
re-enacted as aforesaid as section 1348 of the Revision and section 
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1324 of the Code of 1873, included the streets and alleys of an incor- 
porated town or city. The court uses this language : 

"Whatever rights telegraph companies were given by the original act vvere 
conferred upon téléphone companies by chapter 104 of the Acts of the Nine- 
teenth General Asscmbly. It matters not vvhether telegraph companies made a 
limited use of the streets and alleys of cities or not. They were not so 
limited by the law, and thls was well known. It was also known by ail that 
the principal business of téléphone companies was confined to urban ways. 
True, they had then used rural ways to a limited extent, and it niay hâve 
been apparent to the Législature that the rural service would be extended, 
and the long-distance phone finally become one of the great public con- 
veniences and necessities which it now is. But, notwithstanding this, they 
were given the use of highways and streets without limitation, and without 
control by city authorities. If the Législature had intended to limlt their use 
of the streets to long-distance service, it would doubtless hâve done so by the 
use of apt words. That such was not its intention was further manifest 
from the fact that prior to the amendatory act in question this court had prae- 
tically held that the words 'telegraph companies,' as used in the statute, in- 
cluded téléphone companies. lowa Téléphone Company v. Board of Equaliza- 
tion, 67 lowa, 250, 25 N. W. 155; Franklin v. Northwestern Téléphone Co., 
69 lowa, 97, 28 N. W. 461." 

This was a well-considered case, and the authorities are fully re- 
viewed, and the court sums up in the following language: 

"We reach the conclusion that the defendant's use of the streets and alleys 
of Des Moines, is authorized by the statute." 

The same conclusion was reached by the Suprême Court in State of 
lowa V. Nebraska Téléphone Company, 127 lowa, 194, 103 N. W. 120, 
in which the court says : 

"The grant to use the streets was without limitation as to territory, and 
under its authority there can be no question as to the right to extend the 
service to meet the demands of the public. The very nature of the business 
demands the use of many streets, and may demand the use of every street 
in the city, and this was doubtless contemplated by the Législature when the 
unlimited grant was made." 

Thèse two cases were decided with relation to rights acquired by 
téléphone companies prior to the Code of 1897. The Suprême Court 
later considered the question as to the right to use the streets by com- 
panies whose rights accrued subséquent to the Code of 1897. E. 
Boyer Téléphone Co. v. Vail, 129 N. W. 298; Farmers' Téléphone 
Co. V. Town of Washta, 133 N. W. 361 ; E. Boyer Téléphone Co. v. 
Vail, 136 N. W. 120; E. Boyer Téléphone Co. v. Vail, 147 N. W. 327. 

I hâve carefully considered thèse cases, but I fînd nothing in them 
which modifies the rule laid down in Chamberlain v. lowa Téléphone 
Co., and State of lowa v. Nebraska Téléphone Co. In fact, the court 
in the Washta Case expressly recognizes the rule in the Chamber- 
lain Case, and dénies any intention of modifying the same. The fol- 
lowing language is used: 

"The case of Chamberlain v. Téléphone Company, ll9 lowa, 610, 93 N. W. 
596, on which appellants place much rellance, Is not hère a controUing authori- 
ty. The téléphone Une or systém there in controversy had been erected, and 
the rights of the company had vested, under a gênerai statute substantially 
identical with the présent Code section 2158. This was, however, prior to the 
enactment found in Code, §§ 775 and 776, and the efEect of thèse provisions 
and the authority and power thereby vested in cities and towns was lu no 
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inanner discussed or considered. The one thing there consldered waa th« 
construction of the gênerai statute, authorizing persons and corporations to 
erect telegraph and téléphone Unes on ail the public highways of the state; 
and it was held that the words 'public highways' necessarily included citj 
streets, and that the téléphone company's rights therein were therefore nol 
referable to any grant or franchise from the city. With the correctness of 
that décision, upon the issue as there made, we hâve no quarrel." 

It is the duty of this court to accept the foregoing décisions of 
the highest court of the state as correctly interpreting the législative 
will. Hamilton Gaslight Co. v. City of Hamilton, 146 U. S. 258, 13 
Sup. Ct. 90, 36 L. Ed. 963 ; Louisville Co. v. Mississippi, 133 U. S. 
587, 10 Sup. Ct. 348, 33 L. Ed. 784; Détroit v. Osborne, 135 U. S. 
492, 10 Sup. Ct. 1012, 34 L. Ed. 260. 

4. But even if it were an original question, upon whlch the state 
court had not expressed an opinion, I should hâve to reach the same 
conclusion. The v^^ord "highways" may be construed, under the 
authorities, as meaning merely country roads, or as including streets 
of cities and towns. As applied to téléphone companies, section 1324 
of the Code of 1873, as amended by the Acts of the 19th General 
Assembly, should hâve the same construction as it would hâve with 
référence to the authority to construct a "telegraph Une," because 
there was no change made in the section ; the words "or téléphones" 
being simply inserted therein. It is easy to see why the Législature 
should hâve an intention to grant to telegraph lines and téléphone Unes 
the right to erect their pôles and wires, not only upon the public high- 
ways, but upon the city streets as well. In fact, the grant to use 
the highways in the country would be of little value, if the same 
grant did not authorize the use of the streets of the town or city. 
Neither telegraph lines nor téléphone lines are of any practical use, 
unless they are permitted to enter the towns and cities. It is at 
thèse points that the public reach them. It is in the centers of pop- 
ulation that thèse great public utilities must of necessity establish their 
offices and their points of communication. The state was, and is, in- 
terested in the development of thèse means of communication, and 
it is hardly conceivable that in the early days the Législature would en- 
act a law which contemplated that every town and city would hâve the 
power to stop the construction of telegraph and téléphone lines at 
the corporate limits, and, if they desired, bar them from entrance. 
Such législation might resuit in having, not continuous lines of tele- 
graph wires and téléphone wires, but short sections, separated from 
each other by the adverse sentiment of différent communitiès. As 
the Suprême Court of lowa said in State v. Nebraska Téléphone Co., 
supra : 

"The very nature of the business demands the use of many streets, and may 
demand the use of every street in the city, and this was doubtless contem- 
plated by the Législature when the unlimited grant was made." 

It is equally true that the "very nature of the business demands 
the use" of streets of the city in connection with the country high- 
ways. The same question has arisen in différent states, and the 
rulings hâve been almost uniformly in accordance with the holding 
in the Chamberlain Case. City of Duluth v. Duluth Téléphone Co., 
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84 Minn. 486, 87 N. W. 1127; Abbott v. City of Duluth (C. C.) 104^ 
Fed. 833; Wisconsin Téléphone Co. v. Oshkosh, 62 Wis. 32, 21 N. 
W. 828; State v. Sheboygan, 111 Wis. 23, 86 N. W. 659; Duke v. 
Téléphone Ce, 63 N. J. Law, 341, 21 Atl. 460, 11 L. R. A. 664; 
Cumberland Téléphone Co. v. U. S. Electric Railway (C. C.) 42 Fed. 
273, 12 L. R. A. 544; State v. City of Milwaukee, 132 Wis. 669, 
113 N. W. 40; Michigan Tel. Co. v. City of Benton Harbor, 121 
Mich. 512, 80 N. W. 386, 47 L. R. A. 104; City of Wichita v. Old 
Colony Trust Co., 132 Fed. 641, 66 C. C. A. 19; City of Wichita v. 
Tel. Co., 70 Kan. 441, 78 Pac. 886; New Hope Tel. Co. v. City of 
Concordia, 81 Kan. 514, 106 Pac. 35; City of Texarkana v. Tel. Co., 
48 Tex. Civ. App. 16, 106 S. W. 917; Téléphone Co. v. Towanda, 221 
m. 299, 77 N. E. 456; Sunset Téléphone Co. v. Pomona, 172 Fed. 
829, 97 C. C. A. 251; City of Rochester v. Bell Téléphone Co., 52 
App. Div. 6, 64 N. Y. Supp. 804. 

[3] 5. The législative enactment being construed to include city 
streets, then it can hardly be contended that with référence to persons 
or companies accepting the privilège granted, and investing large sums 
in establishing lines and exchanges, the rights thus acquired can be 
taken arbitrarily avi^ay by subséquent législation. The wisdom and 
the sensé of justice of the framers of the Constitution of the United 
States are admirably reflected in that provision which prohibits any 
State from passing any "law impairing the obligation of contracts." 
This restraint upon the states is a permanent guaranty in behalf of 
the humblest citizen as well as the largest corporation, and has been 
uniformly upheld by ail the courts of the country, state and national, 
in every case where it has been attempted by législation to deprive 
men or corporations of vested rights acquired under prior enact- 
ments of the Législature. It was this constitutional provision which 
the Suprême Court of lowa applied in the Chamberlain Case and in 
the Nebraska Téléphone Case. It is applied by the Suprême Court 
of the United States in City of Louisville v. Cumberland Téléphone 
Co., 224 U. S. 649, 32 Sup. Ct. 572, 56 L. Ed. 934, in which it is said: 

"In conslderlng the duratlon of such a franchise, it Is necessary to con- 
slder that a téléphone System cannot be operated without the use of pôles, 
conduits, wires, and flxtures. Thèse structures are permanent in their nature 
and require a large Investment for thelr érection and construction. To say 
that the right to malntain thèse appliances was only a license, which could be 
revoked at will, would operate to nuUify the charter itself, and thus defeat 
the state's purpose to secure a téléphone System for public use. For, mani- 
festly, no one would hâve been willing to ineur the heavy expeuse of install- 
ing thèse necessary and costly flxtures, if they were removable at will of 
the city and the utillty and value of the entlre plant be thereby destroyed. 
Such a construction of the charter cannot be supported, eitUer from a prac- 
tical or technical standpoint. This grant was net at will, nor for years, noi 
for the life of the city. Neither was it made terminable upou the happening of 
a future event; but it was a necessary and intégral pai-t of the other fran- 
chises conferred upon the Company, ail of which were perpétuai and none 
of which could be exercised without this essential right to use the streets." 

It was applied by the Suprême Court of the United States in 
Russell V. Sébastian, 233 U. S. 195, 34 Sup. Ct. 517, 58 L. Ed. 921, 
Ann. Cas. 1914C, 1282, in the following language: 
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"When the volce of the state déclares that it is bound if its offer Is ac- 
cepted, aiirt the question simply is wlth respect to the seope of the obligation, 
we shouia be slow to eonclude that only a revocable license was Intended. 
Moreover, the provision plainly contemplated the establishment of a plant 
devoted to the described public service and an assumption of the duty to per- 
forai that service. That the grant, resulting from an acceptance of the state's 
offer, constituted a contract, and vested in the accepting individual or cor- 
poration a proiierty right, protected by the fédéral Constitution, is not open 
to dispute in view of the repeated décisions of this court. New Orléans Gas- 
light Co. V. Louisiana Light & H. P. & Mfg. Co., 115 U. S. 650, 660, 6 Sup. Ct. 
252, 29 L. Ed. 516, 520; New Orléans Waterworks Co. v. Rivers, 115 U. S. 
674, 680, 681, 6 Sup. Ct. 273, 29 L. lîd. 525, 527, 528; Walla Walla v. Walla 
Walla Water Co., 172 V. S. 1, 9, 19 Sup. Ct. 77, 43 L. Ed. 341, 345; Loulsville 
V. Cumberland Teleph. & Teleg. Co., 224 U. S. 649, 663, 664, 32 Sup. Ct. 572, 56 
L. Ed. 934, 940, 941 ; Grand Trunk Western R. Co. v. South Rend, 227 U. 
S. 544. 552, 33 Sup. Ct. 803, 57 L. Ed. 633, 639, 44 L. R. A. (N. S.) 405 ; Owens- 
boro V. Cumberland Teleph. & Teleg. Co., 230 TJ. S. 58, 65, 33 Sup. Ct. 988, 57 
L. Ed. 1389, 1393 ; Boise Artesian Hot & Cold Water Co. v. Boise City, 230 
U. S. 84, 90, 91, 33 Sup. Ct. 997, 57 L. Ed. 1400, 1406, 1407; DUl. Mun. Corp. 
<5th Ed.) § 1242." 

[4] The législation (Code 1897) must be construed with référence 
to this constitutional provision ; it cannot be assumed that there was 
any intention upon the part of the Législature to violate this constitu- 
tional restraint. So that, when cities were finally given the power 
"to authorize," or to "grant authority" for, the érection or main- 
tenance of téléphone Systems, it is clear that the Législature did not 
intend that such enactment should be rétroactive, or that it should 
be effectuai to destroy rights already acquired. It is apparent, of 
course, that if it be now held that, in order to continue to transact 
business in the city of Keokuk, the complainant must procure a fran- 
chise, it follows that it must be held that it has no rights whatsoever 
in the streets, and unless it can procure a franchise, which of course 
is optional with the city, its entire property in the city of Keokuk 
is worthless; not only is its property in the city of Keokuk worth- 
less, but its Unes extending to and from the city of Keokuk are 
practically valueless. Prior to the Code of 1897, its rights in the city 
of Keokuk were valuable, and, if they should be now held to be 
worthless, it follows that the complainant has been deprived of val- 
uable property rights by an act of the Législature, which is the very 
thing prohibited by the Constitution — the fundamental law of the 
land. 

[5] 6. But to meet this counsel insist that the rights acquired by 
telegraph and téléphone companies under section 780 of the Code of 
1851, section 1348 of the Revision of 1860, section 1324 of the Code 
of 1873, as amended by chapter 104 of the Acts of the 19th General 
Assembly, were granted subject to an express réservation by the state, 
which enabled the state to at any time withdraw the privilège granted. 
Of course, the contract between the owner of a telegraph or téléphone 
Company and the state, by which a right is granted to use the public 
highways and streets of| the state, is just the same as a contr&ct 
between two individuals. If there is an express power to revoke, 
the contract and rights are accepted with f uU knowledge that they are 
to continue only until revoked, and the party accepting such rights, 
cannot complain when the power is exercised; and if the state of 
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lowa, in învîting telegraph and téléphone companies to occupy the 
highways of the state, made it a condition of the privilège conferred 
that it could revoke such privilège at its option, then those who ac- 
cepted the privilège would hâve to bear the loss incident to the 
exercise of the power of revocation reserved. 

[6,7] In this case counsel rely upon section 1090, Code of 1873 
(section 1619, Code of 1897), as an express réservation by the state, 
authorizing it to at any time withdraw or revoke any right or fran- 
chise which the téléphone company acquired by constructing its lines 
under authority of section 1324 of Code of 1873, as amended by 
chapter 104 of the Acts of the 19th General Assembly. The section 
relied upon is as f ollows : 

"The articles of incorporation, by-laws, rules, and régulations of corpora- 
tions liereafter organlzed under the provisions of this title, or whose or- 
ganization may be adopted or amended hereunder, shall, at ail times, be sub- 
jeet to législative control, and may be, at any time, altered, abrldged, or set 
aside by law, and every franchise obtained, used, or enjoyed by such corpora- 
tion, may be regulated, withheld, or be subject to conditions imposed upon the 
enjoyment thereof, whenever the General Assembly shall deem necessary 
for the public good." 

Référence is also made to section 12, art. 8, of the Constitution of 
lowa, which is as follows : 

"Subject to the provisions of this article, the General Assembly shall bave 
power to amend or repeal ail laws for the organization or création of cor- 
porations, or granting of spécial or exclusive privilèges or immunities, by a 
vote of two-thirds of each branch of the General Assembly ; and no exclusive 
privilèges, except as in this article provided, shall ever be granted." 

The argument in support of the claim that thèse provisions con- 
stitute an expressed réservation of power to enact sections 775 and 
776 of the Code of 1897 fails to observe the distinction between the 
"franchise" referred to in section 1619 of the Code of 1897 and the 
"franchise" or privilège acquired by téléphone companies acting under 
the authority of section 1324, Code of 1873. The provisions of the 
Code and the Constitution as aforesaid clearly hâve référence to the 
powers granted to a corporation, and bave no relation to the prop- 
erty rights of a corporation acquired under such powers. The cor- 
poration being a créature of; statute, the Législature expressly re- 
served the right to change the powers granted and to take away 
such powers at any time. This réservation authorized the state to 
even dissolve a corporation and destroy ail its f unctions ; but even 
this would in no manner affect property rights acquired by it before 
its dissolution or destruction. 

That the constitutional provision relates solely to the powers of 
a corporation, as distinguished from their property rights, has been 
settled by the Suprême Court in Des Moines Street Railway Co. v. 
Street Railway Co., 73 lowa, 523, 33 N. W. 610, 35 N. W. 602, in 
which it is said : 

"The article limita, to some estent, the powers and rights which a body ot 
men mlght claim as a corporation. We do not think that it was intended to 
llmit the powers and rights of individuals, except in their relation to a 
corporation. Now, while it may be that ttie plaintifl's assigner was a cor- 
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poration, yet the rlght in question [a public franchise] was not a corporate 
right. If it exists, it is simply by contract, as an indivldual mlght obtain 
and enjoy the right." 

The confusion, I think, cornes on account of the term "franchise" 
in the section relied upon ; but this term is repeatedly used in the Code 
as descriptive of the power vested in a corporation by law to transact 
business of any kind. 

The distinction between the "franchise" of a corporation as such 
and the privilège acquired by législative or municipal grant to use 
the Street for some purpose, which privilège is also usually designated 
as a "franchise," is well illustrated by the Suprême Court of lowa 
in Cedar Rapids Water Co. v. Cedar Rapids, 118 lowa, 234, 91 N. 
W. 1081, in which it is said : 

"It follows, then, without argument, that under the ordinance of 1875 the 
plaintlff obtained a privilège which may properly be called a 'franchise,' in 
the common acceptance of that term; that is, the right or privilège of sup- 
plying the city of Cedar Kapids and its inhabitants with water, and of oc- 
cnpying the streets of the city for that purpose. It must be said, however, 
that plaintifE's privilège of supplying the city with water is not, in the strict 
sensé of the word, a 'corporate franchise' ; that is, it is not a privilège de- 
rlved from or obtained by the act of incorporation. Its charter rights and 
privilèges are such only as come to it through its organization under the 
gênerai corporation law, and did not and could not inolude the right to fur- 
nish water to the défendant city. Such right could only be acquired after the 
Incorporation was accompUshed, and by the agreement and cousent of the 
city. True, the grant of corporate capacity was from the state, and the 
subséquent grant from the city may be said theoretically to hâve been also 
from the state. •* * * By maklng the grant it gave the plaintlff what may 
be called an 'addltional franchise or privilège.' See Bridge Co. v. Frange, SS 
Mich. 400, 24 Am. Rep. 585. And, like other franchises, it constituted a con- 
tract between the parties, having in gênerai the same incidents and subject 
to the same interprétation which would obtain between other contracting 
parties." 

The court quotes from the opinion of Chief Justice Cooley in Bridge 
Co. V. Frange, supra: 

"The corporation was brought into existence * • * and existed before 
the franchise of taking tolls accrued to it by the action of the board of su- 
pervisors. That franchise was an additional privilège to those which the 
organization gave; it was in the nature of a grant, which the organization 
only clothed the corporation with the capacity to receive. The grant may 
cease and the corporate existence remain untouched." 

And the court might well hâve added that the corporation might 
cease, might be totally dissolved, and the grant, commonly denominated 
"a franchise," continue unimpaired. The statutes of this state ex- 
pressly provide for the appointment of trustées upon the dissolution of 
a corporation, to handle its business and dispose of the same for the 
benefit of the real owners — the persons interested in the corporation. 
The corporation is only an agency used by individuals through which 
to administer the property owned in fact by the individuals. As 
the Suprême Court says in the foregoing, the grant, or franchise, or 
right which a corporation acquires in a street, is not, "in the strict 
sensé of the word, a corporate franchise." The court emphasizes 
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the fact that "it îs not a privilège derived f rom or obtained by the act 
of incorporation." 

The corporation may be organized one year ; the franchise acquired 
another. There is no connection between the two; the acquisition oî 
the privilège or franchise being merely an exercise of the power which 
the corporation acquired, which power under section 1619 of the Code, 
relied upon by counsel, may at any time be "altered, abridged, or set 
aside by law," or may be "regulated, withheld, or be subject to condi- 
tions imposed." 

This plain distinction between the "franchise" of a corporation as 
such, and the "franchise" acquired by a corporation under its power 
as a corporation, is plainly pointed out in People v. Cook, 148 U. S. 
397, 13 Sup. Ct. 645, 37 L. Ed. 498, in which the court says : 

"In the case of People v. O'Brlen, 111 N. Y. 1 [18 N. E. 692, 2 L. R. A. 255, 
7 Am. St. Eep. 684], clted by counsel for the plaintifCs in error, while the court 
held that it was not within the power of the Législature to destroy the 
property rights of a corporation, it was not questioned that the Législature 
could destroy the existence of the corporation." 

In Lord v. Equitable Society, 194 N. Y. 212, 87 N. E. 447, 22 L. R. 
A. (N. S.)420, wefind: 

"The charter of a corporation is the law which gives it existence as such; 
that is, its gênerai franchise, which can be repealed at the will of the Légis- 
lature. A spécial franchise is the right, granted by the public, to use public 
property for a public use, but with private profit, such as the right to build 
and operate a railroad in the streets of a city. Such a franchise, when 
acted upon, becomes property, and cannot be repealed, unless power to do so 
was reserved in the grant, although it may be condemned upon making com- 
pensation. As we recently said: 'The gênerai franchise of a corporation is 
its right to 11 ve and to do business by the exercise of the corporate powers 
granted by the state. The gênerai franchise of a street railroad Company, for 
instance, is the spedal privilège conferred by the state upon a certain num- 
ber of persons, known as the corporators, to become a street railroad cor- 
poration, and to construct and operate a street railroad upon certain condi- 
tions. Such a franchise, however, gives the corporation no right to do any- 
thing in the public highways without spécial authority from the state, or 
some municipal offlcer or body acting under its authority. When the right 
of way over a public street is granted to such a corporation, wlth leave to 
construct and operate a street railroad thereon, the privilège is known as a 
spécial franchise, or the right to do something in the public highway, which, 
except for the grant, would be a trespass.' People ex rel. Metr. St. Ry. Oo. 
V. State Board of Tax Com'rs, 1T4 N. Y. 417, 435 [67 N. E. 69, 63 L. E. A. 884, 
105 Am. St Eep. 674]. The right to be a corporation is frequently called a 
franchise, as it Is in one sensé, but not in the sensé that the grant of a 
right to build a railroad in a public street is a franchise ; and it is unfortu- 
nate that the same word is used with widely différent meanings, for it leads 
to confusion unless qualified by an appropriate adjectlve, such as 'gênerai' 
or 'spécial.' The right to be a corporatibii, or the corporate right of llfe, Is 
Inséparable from the corporation itself. It is a part of it, and cannot be sold 
or assigned. That franchise is gênerai and dies with the corporation, for it 
cannot survive dissolution or repeal. On the other hand, grants to do some- 
thing in the public streets, or spécial fraiichlses, are not a part of the cor- 
poration. They can be made to an Indlviflual with thé sàme légal force or 
effect as to a corporation. Unless there Is some législative restriction, they 
can be mortgaged and sold. Tliey are no part of the corporate Ufe, if oioned 
by a corporation, any nuire than they are a part, of individual Ufe, if oicned 
iy a hum an being." 
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The last sentence is forceful language, and points the distinction 
with emphasis: 

"They are no part of the corporate lifo, if owned by a corporation, any 
more than they are a part of individdMl life, if owned 6j/ a human being" 

And this quotation suggests an additional reason why the construc- 
tion contended for is impossible. The right to construct a téléphone 
line along the public highways was granted by the Législature to "any 
person or company." Nothing was said about a corporation, although 
a corporation would be included under the term "company." The 
présent statute includes the word "corporation." No one, we appre- 
hend, would contend that, if an individual or a partnership owned the 
téléphone system in Keokuk, the Législature could, under the express 
réservation relied upon, deprive them of their rights. If a foreign 
corporation acquired the franchise, it would hardly be contended that 
under the réservation of the lowa statute its right could be wiped out. 
When the Législature enacted the réservation relied upon, it knew 
that varions forms of property, license, privilège, and franchise might 
be acquired by individuals, copartners, domestic corporations, and 
foreign corporations, and it is hardly conceivable that the Législature 
had in mind the réservation of the power to wipe out franchises or 
privilèges acquired by a domestic corporation, while individuals, part- 
nerships, and foreign corporations would be unmolested. Especially 
is this true in view of the constitutional provision of the state of lowa 
which prohibits the General Assembly from granting "to any citizen 
or class of citizens privilèges or immunities which upon the same 
terms shall not equally belong to ail citizens." 

It does not seem possible that the Législature intended to reserve 
such a power that it could take away the franchise of the lowa Tél- 
éphone Company in the city of Keokuk, while owned by the corpo- 
ration, but that, if the corporation sold it to an individual, the fran- 
chise could not be disturbed. It can hardly be conceived that the 
Législature intended to reserve the power to deprive a domestic cor- 
poration of its property, while a foreign corporation, with, the same 
power to acquire the same kind of property, would be immune, and 
clothed with full power of enjoyment. In view of ail thèse consid- 
érations, there can be no question but that the réservations pertain 
only to the corporate existence and corporate power, and not to cor- 
porate property. Numerous other cases hâve emphasized the distinc- 
tion. Western Union Telegraph Co. v. Hopkins, 160 Cal. 106, 116 
Pac. 557; Ex parte Russell, 163 Cal. 668, 126 Pac. 875, Ann. Cas. 
1914A, 152; Ex parte Keppelmann, 166 Cal. 770, 138 Pac. 346; City 
of Lansing v. Michigan Cp. (Mich.) 150 N. W. 250. 

[8] Counsel rely upon Sioux City Street Railway v. Sioux City, 78 
lowa, '742, 39 N. W. 498; Id., 138 U. S. 106, 11 Sup. Ct. 226, 34 
L. Ed. 898. In this case there was no attempt to revoke the fran- 
chise of the défendant company, and the burden imposed may be 
sustained upon the theory that it was only a régulation, and of 
course it must be conceded that in the granting of every franchisé the 
Législature or the municipality may reserve, and does reserve, cer- 
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tain powers of régulation as to matters not expressly defined by the 
grant. There is a vast différence between the exercise of power of 
régulation, and the power of confiscation, or total destruction. In any 
event, the court did not hâve before it the considération of the légis- 
lative grant involved in this caçe, and I cannot agrée that the rea- 
sons given for the décision, as applied to the case at bar, can be sus- 
tained. 

[9] 7. Much has been said, and many authorities quoted, to the 
effect that unlimited franchises are against public policy. It will be 
found, however, that in nearly every case where this principle is an- 
nounced the court was considering a franchise vvhich not only 
granted a rigbt, but which fixed the conditions, and often the rates 
to be charged. As to such franchises there is no question but that 
a perpétuai franchise is considered to be against public policy. Con- 
ditions change with the passing years, and rates should change, and 
conditions of service should change, and the public should hâve the 
advantages of new inventions and new methods; so that it would 
clearly be against public policy to grant a franchise in perpetuity, in 
which rates and conditions of service were definitely prescribed. 

[10] But complainant acquired no such franchise or right. It is 
helpful ail through this case, and especially so in construing the va- 
rions statu tes involved, to bear in mind just what right the complain- 
ant did acquire, and what right the state reserved. The only right 
acquired was the "bare right" to the use of the streets and highways. 
The conditions of such use not being specified, the power to pre- 
scribe such conditions were reserved. The Législature in its wis- 
dom, having in mind a perpétuai grant, knew that conditions of the 
State and the communities would demand constant change in the 
manner in which the telegraph and téléphone lines should be con- 
structed and maintained, and therefore it retained absolute power 
to fix the conditions from time to time. Those who constructed 
telegraph and téléphone lines knew that the state reserved this pow- 
er, and accepted the grant subject thereto. 

Companies building telegraph and téléphone lines having only the 
right to the bare use of the highways for the construction of their 
lines, I fail to see where any principle of public policy obtains. Tele- 
graph lines and téléphone lines are a necessity. They do not inter- 
fère with the legitimate use of highways for ail other purposes. They 
cannot well exist without using the highways, and the only purpose a 
city might hâve in excluding a company from a highway or street 
would be to permit another to hâve the use of such highway or 
Street; but, to permit the use of a street by another, it is not neces- 
sary to exclude the first. The rights are not exclusive; the state or 
city is not interested in driving out one occupant to permit another to 
take its place. The only interest the state or city has is to hâve good 
service and fair rates, and the service and the rates are under the 
absolute control of the state. If a city should be empowered to build 
téléphone Systems, the "bare right" of complainant and other com- 
panies to use the streets could not interfère with the exercise of such 
power. The use of a street by one company can be so regulated or 
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controlled that it will not interfère vvith any other legitimate use, in- 
cluding use for other like purposes. 

Thus construed, the appeal based upon public policy fails. There 
may hâve been reasons, based upon public policy, which in 1897 jus- 
tified the Législature in requiring a franchise for ail future builders 
of telegraph or téléphone lines in cities. As a resuit of the wise lég- 
islation in the past, a network of wires extended ail over the state, and 
every city and town had its exchanges established. It is well known 
that several exchanges in a city rather increases than diminishes the 
cost of téléphone service, and there vvas wisdom under existing con- 
ditions in granting to cities the povifer to say whether additional télé- 
phone Systems should be established or not. 

Since 1888 cities hâve had full power to prescribe every condition 
and régulation which the interest of the people of the community de- 
manded, subject only to the limitation that they must be reasonable, 
and not confiscatory. The city of Keokuk exercised this po^ver when, 
in 1903, it required the complainant to place its wires underground 
and imposed additional régulations, ail of which conditions were ac- 
cepted and complied with by complainant. I see no reason in public 
policy why the authority granted by the Législature for the use of 
the highways and streets should be considered as contrary to public 
policy. On the other hand, in view of the encouragement necessary 
at that time for the establishment of téléphone service, and in view 
of the réservation by the state of the power to fix rates and régula- 
tions under which the streets and highways could be used, it may be 
well said that the Législature acted with wisdom and foresight. 

[11-13] 8. The foregoing disposes of the question presented, if Keo- 
kuk were a city organized under the gênerai law, and no ordinances 
were involved. Does the fact that Keokuk was a spécial charter city 
give it a power, not possessed by other cities, to require a franchise 
before the complainant can continue its use of the streets of the city ? 
In other words, did the state reserve to itself the power of .granting 
the use of streets to téléphone companies in ail the cities of the state, ex- 
cept the comparatively f ew spécial charter cities ; and did the state, 
as to thèse spécial charter cities, make an exception, and grant to the 
spécial charter cities the exclusive power to détermine whether their 
streets could be used by téléphone lines or not? Such a purpose upon 
the part of the state is hardly conceivable, and certainly could not be 
shown except by the plainest législative enactment. It is hard to be- 
lieve that the Législature intended to exercise the power to permit the 
use of the streets in cities surrounding Keokuk by téléphone com- 
panies, and to authorize the city of Keokuk to, at its pleasure, bar such 
lines f rom passing through the city. 

The city of Keokuk does not claim any express authority, but insists 
that the power to grant franchises is included in the power granted 
in its charter to lay out squares, or grounds, streets, alleys, lanes, or 
avenues, and highways, and to alter, widen, vacate, and extend the 
same, and "to make and puMish ail such laws and ordinances as to 
them shall seem necessary, to provide for the safety, préserve the 
226 F.— T 
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health, promote prosperity, and improve the morals, order, comfort, 
and convenience of said city and inhabitants thereof." 

"It la a well-settled rule of construction of grants by Législatures to cor- 
porations, wtiether public or private, that only sucli powers and rights can be 
exercised under them as are clearly çomprehended witbin tlie words of the 
act, or derlved therefrom by necessary Implication ; regard being liad to the 
objects of the grant. Any doubt or ambiguity arlslng out of terms used by 
the Législature must be resolved in favor of the public." Clark v. Davenport, 
14 lowa, 494. 

"Citles hâve no inhérent jurisdiction to make laws or adopt régulations of 
government They are governments of enumerated powers, acting by delegated 
authority. * » * The charter or gênerai law under which they exercise 
thelr powers is thelr constitution, and from it they must show authority for 
the acts they perform. Cooley on Constitutional Limitations, page 191, and 
cases cited." City of Keokuk v. Scroggs, 39 lowa, 447. 

Thèse expressions of the Suprême Court of lowa, in considering 
the powers of spécial charter cities, are sustained by numerous other 
décisions. Merriam v. Moody's Executors, 25 lowa, 163 ; Hanger v. 
City of Des Moines, 52 lowa, 193, 2 N. W. 1105, 35 Am. Rep. 266; 
City of Cherokee v. Perkins, 118 lowa, 405, 92 N. W. 68; Burroughs 
V. City of Cherokee, 134 lowa, 430, 109 N. W. 876. 

The Législature conferred no power upon cities not under spécial 
charter to require or grant franchises, although the statutes under 
■which noncharter cities are organized are very broad in empowering 
such cities to adopt ail ordinances for the gênerai welfare, not incon- 
sistent with law. The gênerai statute does not include the word 
"laws," as does the charter of the city of Keokuk, but the grant of 
the charter to make "such laws and ordinances" certainly does not vest 
the power in the corporation to pass a "law" inconsistent with the 
gênerai law of the state. Inasmuch as the state, with référence to 
cities not under spécial charter, reserved the power to grant the use 
of the streets in cities for téléphones, I can find nothing in the charter, 
or in the authorities, which justifies me in believing that it was the 
intention of the Législature to confer upon spécial charter cities this 
extraordinary power, which is an act of sovereignty, and not an exer- 
cise of police power. The régulation of telegraph and téléphone lines 
is an exercise of police power, but the grant is an exercise of sover- 
eign power, which can only be exercised by the state, or by a mu- 
nicipality by the express authority of the state. This express authority 
was not granted to the city of Keokuk. In Chamberlain v, lowa Télé- 
phone Co., supra, it is said : 

"Cities and incorporated towns hâve no power to permit such companiès to 
use thelr streets and other public places for their pôles and lines, and, unless 
that power was given in the act in question, they had no right to enter 
thereon." 

The act in question relates to section 1324 of the Code of 1873 as 
amended, under which complainant claims its right to use the streets 
of the city of Keokuk. The charter of the city of Keokuk gives it no 
power with référence to granting or withholding franchise to télé- 
phone companiès not possessed by the other cities of the state. This 
conclusion éliminâtes any application of section 21, chapter 116, of the 
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Acts of the 16th General Assembly (section 933, Code 1897), which 
provides that : 

"No provisions of this Code, nor laws bereafter enacted, relating to ttie 
powers, dutles, liabllities, or obligations of cities or towns, shall in any man- 
ner affect, or be construed to affect, cities while actlng under spécial char- 
ter, unless the same shall hâve spécial référence, or are made applicable to 
such cities." 

Counsel insist that this section limits the enactment of the Nine- 
teenth General Assembly, in which the words "or téléphone" were 
inserted in section 1324, because said amendaient was not specifically 
made applicable to spécial charter cities. Inasmuch as the city of 
Keokuk had before said amendment no power to grant or withhold 
téléphone franchises, this law did not affect it in the least. It took 
away no power that it had; it imposed no obligation and no restric- 
tion. The section relied upon specifically limits its application to 
those "laws hereafter enacted relating to the powers, duties, liabilities, 
or obligations of cities or towns." The act of the Nineteenth Gen- 
eral Assembly had no relation to thèse matters. It dealt purely with 
the power of the state. 

[14] 9. Do the ordinances relied upon by respondent, and the acts 
of complainant and its grantors under such ordinances, deprive com- 
plainant of the rights which it would hâve under the gênerai law ? 

October 16, 1882, the city of Keokuk passed ordinance No. 32, 
granting a right to the Westçrn Téléphone Company for a period of 
10 years to "operate and use a System of téléphones" in the city, and 
prescribing the manner in which the pôles and wires should be placed, 
and other numerous conditions pertaining to the érection and main- 
tenance thereof. This ordinance was accepted by the corporation on 
June 11, 1883, and the téléphone System was installed and operated. 
The Central Union Téléphone Company having acquired the rights 
of the Western Téléphone Company, the city of Keokuk on Novem- 
ber 6, 1893, passed an ordinance granting a 10-year franchise to the 
Central Union Company, which ordinance also specified the manner 
in which the streets were to be used. This ordinance was accepted by 
the Central Union Company. In August, 1896, the Central Union 
Téléphone Company sold to the lowa Téléphone Company ail its prop- 
erty rights in the city of Keokuk, including the privilèges granted by 
the ordinance. July 6, 1903, the city of Keokuk passed an ordinance 
requiring that ail téléphone companies should, as to certain territory, 
place the wires underground, and prescribing numerous other condi- 
tions to be observed, which ordinance was duly accepted by complain- 
ant. 

Upon the foregoing ordinances, and the acceptance thereof by the 
complainant and its grantors, the city of Keokuk claims that, regard- 
less of whether it did in fact hâve the power to require a franchise, 
the complainant is estopped to deny the power of the city, and that 
it is estopped from claiming rights under the state law. The city, 
when the first two ordinances were passed, having no power to grant 
a franchise, the attempt to exercise this power was futile, and any at- 
tempted grant by virtue of such ordinances was void. If the city 
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had no power to make the grant, the acceptance couM not affect the 
rights of either party, so far as the franchise or right to use the streets, 
aie concerned. Thèse ordinances were not, however, entirely void; 
they were void only as they attempted to grant something the city 
dit! not possess. They were vaHd in so far as, under the gênerai pow- 
■iità conferred, they fixed certain conditions upon which the right to 
u&e the streets could be exercised. Therefore it was entirely proper 
tiiat the Company should acccpt them, and such acceptance would be 
Linding as to conditions prescribed, but would not be a waiver of 
lights acquired under the state législation. So that, as to the ordi- 
nances of 1882 and 1893, they hâve no effect whatsoever in determin- 
ing the question as to the rights of the complainant to use the streets 
of the city of Keokuk. 

[15] The ordinance of 1903 did not purport to grant a franchise. 
The city at that time had the express power to regulate and prescribe 
conditions under which the streets should be used, and the acceptance 
of the ordinance by complainant can hâve no effect except in relation 
to such régulations and conditions. 

ïlG] 10. In 1910 the city of Keokuk adopted a commission plan 
of government and the laws applicable thereto. The claim is made 
thit under the powers thus acquired the ordinance adopted August 
2, 1913, in response to a pétition signed by the electors, is valid. 
Again we look to the powers conferred upon cities. Counsel point 
to the language: 

"Any proposed ordinance may be submltted to the council by pétition sign- 
ed by electors of tlie city." 

But the words "any proposed ordinance" must be construed with 
référence to the limited power of the municipahty. There is no in- 
tention upon the part of the Législature by ihis language to expand 
the powers specifically granted to cities, or those other powers inci- 
dent to the express powers granted. Holding, as I do, that the Lég- 
islature would hâve no power by direct législation to revoke the rights 
acquired by complainant under authority previously granted by the 
State, I cannot hold that it can be indirectly donc by conferring upon 
a municipality the power which the Législature itself does not pos- 
sess. When the city of Keokuk became a commission governed city, 
it had the power, conferred in the Code of 1897, to "grant individuals 
or private corporations authority to erect téléphone Systems"; but it 
had no power to deprive the complainant of its rights acquired under 
previous législation, and the Législature did not, in providing for the 
commission plan of government, confer any such power. 

The foregoing disposes of the case so far as the rights of the com- 
plainant to use the streets of the city of Keokuk are concerned. 
Other suggestions of counsel relating to powers or proceedings of the 
city council it is not necessary to consider. 

[17, 18] IL Second. Did the city of Keokuk hâve the power to 
fix the maximum rates to be charged by complainant in said city? 

The limited powers of municipal corporations with référence to 
public utilities hâve been heretofore fully considered. Nowhere in 
the législation of lowa has there been any express power granted to 
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cities to fix or regulate rates to be charged by téléphone companies. 
Express power is granted to fix the rates for water, gas, beat, light, 
and power, water meters, gas meters, electric meters, etc. ; but no- 
where does the Législature confer upon the city by express words 
any authority over the rates of telegraph or téléphone lines. Code, 
§ 775, provides: 

"Cities and towns shall hâve the ixjwer to authorlze and regulate tele- 
graph, district telegraph, * * • téléphone, street railway, and other elec- 
tric wires, and the pôles and other supports thereof, by gênerai and uniform 
régulation." 

Section 959, relating to spécial charter cities and cities under com- 
mission form of govemment, provides: 

"Such cities shall hâve power to regulate telegraph, district telegraph, 
téléphone, street car, electric light and povcer pôles, subways and wires." 

Nothing is said, however, about fixing the rates to be charged by 
téléphone companies or telegraph companies. Therefore, if the city 
of Keokuk has any such power with référence to complainant, it is by 
virtue of the gênerai powers conferred, authorizing enactments for 
the gênerai welfare, or else it nrnst be found in the authority to "reg- 
ulate." But the fact that the Législature specifically confers the pow- 
ers to fix rates for water, gas, light, power, etc., and limits the city's 
power as to téléphones to "régulation," clearly to my mind implies 
that it was not the intention of the Législature to confer the rate- 
making power upon the city. The rate-making power rests some- 
where, originally in the state, and still in the state unless it has part- 
ed with such power. It was as easy for the Législature to use express 
words in conferring the rate-making power upon cities as to télé- 
phones as it was as to water, gas, and electricity, and when the ex- 
press language is not used we hâve to assume that it was because it 
was not intended to grant the power. 

There are reasons for withholding such power from municipali- 
ties, and retaining it in the state, at least so far as gênerai téléphone 
Systems composed of long-distance lines and local exchanges are 
concerned. The limit in rate making, whether by state or municipal- 
ity, is that they must be reasonable and shall not be confiscatory. 
Where a corporation, as the complainant, ovms an extensive System, 
it would be difficult, if the rate-making power existed in each sepa- 
rate municipality to fix rates for the service within the city, to hâve 
such uniformity in rates prescribed by the différent cities as would 
insure a reasonable rate to ail users of the téléphone system, especial- 
ly for long-distance service. 

This question has been before many différent courts, and they hâve 
uniformly held that, unless the state expressly granted the power to 
the municipality to fix rates, it had no such power. In St. Louis v. 
Bell Téléphone Co., 96 Mo. 623, 10 S. W. 197, 2 L. R. A. 278, 9 
Am. St. Rep. 370, it is said: 

"We shall take it for granted that the state has the power to fix and pre- 
«cribe the maximum rate for téléphone service. That this i)ower could be 
delegated to municipal corporations is equally clear. * * * Concedlng ail 
this, we are at a loss to see what this power to regulate the use of the streeta 



102 226 FEDERAL REPORTER 

has to do with tie power to flx téléphone charges. The power to régulât» 
the charges for téléphone service is neither included in nor incldental to the 
power to regulate the use of streets, and the ordinance cannot be upheld on 
any such ground." 

The Suprême Court of Missouri, in its opinion, reviews fuUy the 
powers of cities, and présents numerous authorities in support of its 
conclusion that the state has not conferred upon the city of St. Louis 
any power to fix téléphone rates. It f urther says in its opinion : 

"If it has the power to do this, It may also flx the charges for telegraph 
services, and for ail other designated services which are of a public charac- 
ter. We conclude that the city has no power to pass the ordinances in ques- 
tion by reàson of any of the charter powers before considered." 

To the same effect is State v. Missouri Téléphone Co., 189 Mo. 
197, 88 S. W. 41, 3 Ann. Cas. 1044; Mills v. City of Chicago (C. C.) 
127 Fed. 731; City of Richmond v. Richmond Natural Cas Co., 168 
Ind. 82, 79 N. E. 1031, 11 Ann. Cas. 746; In re Pryor, 55 Kan. 724, 
41 Pac. 958, 29 L. R- A. 398, 49 Am. St. Rep. 280; Lewisville Nat- 
ural GasCo. V. State, 135 Ind. 49, 34 N. E. 702, 21 L. R. A. 734. 

I consider this question only in so far as it applies to the case be- 
fore the court, with référence to the rights of a corporation whose 
rights were acquired prior to the time that municipalities were em- 
powered to grant authority to téléphone companies to use the streets 
of the city. What rights the city may hâve in granting such author- 
ity under the présent law is not decided. 

The exceptions to the master's report are overruled. Respondent 
excepts. Counsel for complainant will prépare an enrolled decree 
and submit it to counsel for respondent, who will within five days 
présent any objections they may hâve thereto. 
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In re WATNE FURNITURE CO. 

(District Court, B. D. North Carolina. September 23, 1915.) 

No. 365. 

1, AOKNOWLEDGMENT <©=529 — COKPORATE DeED — RecOBDING — STATUTOBT PBO- 

visiONS — "Sufficient in Law." 

Révisai N. C. 1905, § 1005, provlding that the forms of probate for 
deeds and other conveyànces executed by a corporation, therein set 
forth, shall be deemed sufficient, but shall not exclude "other forms of 
probate whlch would be deemed suflicient in law," can only refer to 
forms of probate deemed sufficient by the common law, under which a 
certiflcate, showing that the ofBcer whose duty it was to afflx the seal 
acknowledged that he dld so, is sufficient 

[Ed. Note. — For other cases, see Acknowledgment, Cent Dig. §§ 151- 
159 ; Dec. Dig. ®=29.] 

2. Dbe,ds i®:=>83 — Reoordino — -Authobitt of Registeb. 

In North Carolina, the only authority which the register has for regls- 
tering a deed is the certiilcate and order of the probatlng officer. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §§ 218-221; Dec. 
Dig. <S=j83.] 

©=3For other cases see same topio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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3. ACKNOWLEDGMENT ©=329 EECOEriTNG — PrOOF — CLERK's CEBXIFICATE. 

Révisai N. C. 1905, § 999, provides that, whenever the proof or adtnowl- 
edgment of the exécution of any instrument requlred or pennitted to be 
registered is had before any other officer tlian the clerk or deputy clerk of 
the superior court, such clerk or deputy clerk shall, before it is registered, 
examine the eertlfieates of proof or acknowledgment, and if It shall ap- 
pear that the instrument has been duly proved or acknowledged, and 
that the certifleate or certificates to that effect are in due form, he shall 
so adjudge and order the instrument registered, together with the cer- 
tificates. A corporate deed of trust was exeeuted by the trustée, as well 
as the corporation, and bore a notary's certifleate of proof of the trustee's 
exécution, and a certifleate of the clerk that the instrument had been 
duly proved, "as appears from the foregoing seals and certificates, which 
are adjudged to be in due form and according to law," but no certlficate 
as to the proof of exécution by the coriwration was attached. Seld, that 
the clerk's certifleate was invalid, and did not entltle the deed to reglstra- 
tion, as It was substantlally in the form prescrlbed by section 999, and 
It was manifest that the clerk was simply passing upon the sufficiency of 
the notary's certifleate. 

[Ed. Note. — ^For other cases, see Acknowledgment, Cent. Dig. §§ 151- 
158; Dec. Dig. i@=»29.] 

4. MOETGAGES i®=35C — ^DEEDS OF TRUST NECESSITY OF EXECUTION BY TRUSTEE. 

It was not essentlal to the validity of a deed of trust that it should be 
exeeuted by the trustée, as the acceptance of the trust would be presumed, 
or, if not accepted, another trustée appointed. 

[Ed. Kote.— For other cases, see Mortgages, Cent. Dig. § 145; Dec. 
Dig. <g=î56.] 

5. Acknowledgment <S=29 — Recobding Deed — Peoof — Clebk's Certificate. 

The statutes of North Carolina require, as the method of authenticatlon 
and warrant to the reglster to record a deed, that a certificate complying 
substantlally with the terms of the statute shall be attached to or In- 
dorsed upon the deed, even though probate is had before the clerk of the 
superior court, and where no sufBcient certificate was attached to or In- 
dorsed upon an instrument, it could not be shown by paroi that proper 
proof was made before the clerk. 

[Ed. Note. — For other cases, see Acknowledgment, Cent. Dig. §§ 151- 
159; Dec. Dig. <S=29.] 

6. MOETQAGES <S=>171 VENDOB AND PUBCHASEE <S=»231 — ■UNWAREANTED RE- 

COEDING. 

Where the exécution of a corporate deed of trust was not proved as the 
Btatute required, its registratlon was without warrant or authority of 
law, and as against creditors and purchasers for va,lue it was not regis- 
tered until subsequently probated in proper form and again registered. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 392, 394-409 ; 
Dea Dig. ©^171; Vendor and Purchaser, Cent. Dig. §§ 487, 513-539; 
Dec. Dig. ®=3231.] 

7. Moetgages <S:=3l71 — Vendoe and Pukchaseb ©=231 — Eecobdinq op Deeds 

— Statutoey Pbovisions. 

The probate and registratlon of deeds and mortgages is entirely statu- 
tory, and creditors and purchasers are entitled to rely upon at least a 
substantial compllance with the statute. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 392, 394-409 ; 
Dec. Dig. ©=171; Vendor and Purchaser, Cent. Dig. §§ 487, 513-639; 
Dec. Dig. <Ê=3231.] 

8. Moetgages (g=171 — Effect of Recoeding — Rights of CREDrroES. 

Under Révisai N. C; 1905, | 982, provldlng that no deed of trust or 
mortgage shall be valld as against creditors or purchasers for a valuable 
considération, but from the registratlon thereof, a deed or mortgage is 

«S33Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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valld as agalnst gênerai credltors from its registratlon, unless they hara 
secured a spécifie lien on the property. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. §§ 3»2, 394^09 ; 
Dec. Dig. ®=»171.] 

9. Bankbtjptct i©=»181 — Liens — Rights of Trustée. 

Bankr. Act July 1, 1898, c. 541, § 67d, 30 Stat. 564 (Oomp. St. 1913, § 
9651), provides that liens glven or accepted in good faith, and net in con- 
templation of or in fraud upon that act, and for a présent considération, 
which hâve been recorded aecording to law, if record thereof was neces- 
sary to impart notice, shall net to the extent of such présent considéra- 
tion, be affected by that act A corporation executed a deed of trust to 
secure a number of bonds, and such deed of trust was registered, but was 
not probated in such form as to entitle It to registratlon. The bonds were 
delivered to varlous parties more than four months before bankruptcy. 
There was no suggestion that the bonds or deed of trust were executed 
with any fraudulent purpose, or that the deed was withheld from regis- 
tratlon for any such purpose. Within four months before bankruptcy 
the deed of trust was properly probated and agaln registered. Beld that, 
In so far as the delivery of the bonds were based upon a présent consid- 
ération, the deed of trust was, as agalnst the trustée in bankruptcy, a 
valid lien at the date upon which his title accrued. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 259, 260, 
271, 273, 274; Dec. Dlg. <®=9l81.] 

10. Bankruptcy «©=181 — Liej^s — Rights of Tbustee. 

A bank held notes for $1,500 upon which a corporation was liable, se- 
cured by accounts deposited as collatéral. For the purpose of enlarging 
its business, the corporation issued bonds and executed a deed of trust 
to secure them. The bank agreed to and did loan the corporation $5,000 
on its note secured by a deposit of 10 of such bonds ; It being also agreed 
that from the amount of the loan the old notes would be paid. The old 
notes were paid, and the balance of the loan was drawn out by the cor- 
poration in the ordinary course of business. Ail parties regarded the 
corporation as solvent, and had no thought of securing a préférence or 
other advantage over creditors, and supposed that the deed of trust 
had been probated and registered, though it was not in f act properly 
registered until within four months before bankruptcy. Held that, with- 
in Bankr. Act, § 67d, the bank paid a présent considération for the 
note and bonds to the extent of $5,000, the full value of the bonds. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 
271, 273, 274; Dec. Dlg. <®=>181.] 

11. Bankruptct ©=»181 — Liens — Rights of Tbustee. 

Within Bankr. Act, § 67d, corporate bonds, secured by a deed of trust 
delivered to credltors of the corporation as addltional security for pre- 
existing debts, were not delivered upon a présent considération. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 
271, 273, 274 ; Dec. Dig. ®=5l81.] 

In Equity. Bill by the National Bank of Goldsboro, trustée, and 
others, against E. W. Hill, trustée of the Wayne Furniture Company, 
bankrupt, for the recovery of the proceeds of the property of the 
bankrupt in the possession of the trustée. Decree against défend- 
ant for part of the relief sued for. 

H. B. Parker, of Goldsboro, N. C, and A. W. Graham, of Oxford, 
N. C, for plaintiffs. 
W. W. Peirce, of Goldsboro, N. C, for trustée. 
W. P. M. Tumer, of Wilmington, N. C., for G. W. Waddell. 
D. H. Bland, of Goldsboro, N. G., for Wayne Furniture Co. 

€=)For other cases see same topic & KEY-NUMBER ln.aU Key-Numbered Digests & Indexes 
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CONNOR, District Judge. The facts, disclosed by the pleadings 
and proof, in respect to which there is no substantial controversy, 
are: 

The Andrews-Waddell Furniture Company, a corporation, was en- 
gaged in buying and selling furniture in the city of Goldsboro, N. 
C, prior to January, 1912. The stock was sold to J. F. White and 
others, who organized the Wayne Furniture Company, with a capital 
stock of $5,000, taking over the assets and assuming the payment of 
the debts of the Andrews-Waddell Furniture Company. Said com- 
pany was indebted to the Oxford Furniture Company in the sum of 
$2,200, evidenced by its note secured by a chattel mortgage on ail of 
its property and assets, bearing date September 29, 1911, duly record- 
ed. The Oxford Furniture Company was indebted to the First Na- 
tional Bank of Oxford, and, for the purpose of securing the payment 
thereof, and a line of crédit, said furniture company, before its 
maturity, transferred and assigned said note and mortgage to the 
said Bank of Oxford. The Oxford Furniture Company transfer- 
red its property and assets to the International Furniture Company, 
which assumed the indebtedness of said company to the bank. The 
Wayne Furniture Company, during the year 1913, executed its notes 
in renewal, and for other purchases, to the said International Fur- 
niture Company, which said company, for value and before maturity, 
transferred and assigned said notes to said Bank of Oxford. Said 
indebtedness amounted, July 1, 1913, to about the sum of $2,400. 

The Andrews-Waddell Company was indebted to the National 
Bank of Goldsboro in the sum of $1,500, evidenced by two notes. 
The charter of the Wayne Furniture Company authorized and em- 
powered the corporation to issue bonds and to exécute a mortgage on 
its property to secure the same in such amount and upon such terms 
as its board of directors should deem proper. On the 18th day of 
April, 1912, the board of directors of said company adopted a reso- 
lution authorizing, with the assent of the stockholders, the issue of 
bonds to the amount of $10,000, and the exécution of a deed in trust 
to the National Bank of Goldsboro, for the purpose of securing the 
payment of said bonds, on ail of its property and assets then owned 
or which should be thereafter acquired. The stockholders of said 
company, at a meeting held on the 18th day of April, 1912, approved 
the resolution of the board of directors, and directed the issue of 
said bonds and deed of trust, ail of which is a mattér of record. 
In said resolution it is recited that the board of directors desired to 
"extend and enlarge its business," etc. 

Pursuant to the said resolution, the board of directors of said com- 
pany caused to be prepared the bonds of said company, in dénomina- 
tions of $500 each, to the amount of $10,000, bearing interest at the 
rate of 6 per cent., payable semiannually and maturing in five years. 
and a deed of trust to said Bank of Goldsboro, in accordance with 
said resolution. The name of said company was signed to said deed 
and bonds by the président of the company, and attested by the sec- 
retary, who affixed the seal of said corporation thereto. The deed of 
trust was also executed by the First National Bank of Goldsboro, by 
its président, and attested by the cashier, as secretary, who affixed 
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the seal of said bank thereto. There is attached to the said deed of 
trust a certificate in the foOowing words and figures, to wit: 
"State of North Carolina, Wayne County. 

"The exécution of tbe foregoing Instrument, by the National Bank of Golds- 
boro, was this day proven before me by the oath and examination of George 
G. Kornegay, cnshier of the above-named banlc. 

"May 14, 1912. H. 0. Smith, Notary Public." 

This certificate is pasted on the last sheet of said deed. Pasted 
below the foregoing is a certificate in the following language (print- 
ed, except date and signature) : 

"State of North Carolina, Wayne County. 

"The foregoing instrument bas been duly proven, as appears from the fore- 
going seals and certificates, which are adjudged to be in due form and ac- 
cording to law. Let the same, with said certificate, be registered. 

"Witness my hand and officiai seal this the 15th day of May, 1912. 
"[Seal.] James K. Hatch, C. S. C." 

The certificate of the register of deeds of Wayne county shows 
that the deed was, on May 15, 1912, registered in Book 53, on page 
539, in the office of the register of deeds for said county. 

The deed and bonds bear date April 18, 1912. On May 10, 1912, 
the Wayne Furniture Company executed to the National Bank of 
Goldsboro its promissory note for $5,000, payable January 1, 1913, 
and, as collatéral security therefor, deposited with said bank $5,000 
of said bonds, of $500 each, numbered from 1 to 10, inclusive. The 
loan was made upon the faith of the deposit of said bonds. The pro- 
ceeds of said note, less discount, were on May 14, 1912, deposited in 
said bank to the crédit and subject to the check of said furniture 
Company. It was drawn out soon thereafter. The notes held by the 
bank for $1,500 against the Andrews-Waddell Company, assumed by 
the Wayne Furniture Company, were paid from the proceeds of said 
note of $5,000. Payments amounting to $600 hâve been made on said 
note. The note was indorsed by J. F. White, who was président, and 
T. A. Henly, who was secretary, of said Wayne Furniture Company. 

Immediately after their exécution, six of said bonds, numbered 11 
to 16 inclusive, were delivered to the International Furniture Com- 
pany, of which the said J. F. White was président, to secure its in- 
debtedness to said furniture company, evidenced by notes held by 
said company, which had been assigned to the First National Bank 
of Oxford. Said bonds were immediately delivered by said furni- 
ture company to said bank to secure the indebtedness of the furniture 
company to said bank and to furnish a further Une of crédit to said 
International Furniture Company. One of said bonds of $500 was 
delivered to the Bank of Wayne as collatéral security for a note of 
$350 held by the bank, and is now ov/ned by said bank. 

Défendant E. S. Waddell, guardian, holds three notes, of $389.67, 
executed by the Wayne Furniture Company August 24, 1912. On the 

day of , 1913, being more than four months prior to 

the filing of the pétition in bankruptcy against the said Wayne Furni- 
ture Company, the said company, pursuant to an order of the superior 
court of Wayne county, assigned as security for said notes three of 
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said bonds, of $500 each, and he now holds said bonds as collatéral 
security for said notes. 

On September 23, 1913, the Bank of Goldsboro, trustée, caused 
the said deed of trust of April 18, 1912, to be admitted to probate and 
a certificate of the clerk of the court attached thereto, in the form 
prescribed by the statute in force May 15, 1912, in North Carolina, and 
the said deed was again recorded in Book 70, p. 268, in the office of 
the register of deeds of Wayne county. 

On the Ist day of September, 1913, the Bank of Goldsboro institut- 
ed an action in the superior court of Wayne county against the Wayne 
Furniture Company for the purpose of securing possession of the 
property and assets of said company, pursuant to the provisions of 
said deed of trust, and George T. Norwood, Esq., président of said 
bank, was appointed receiver of said property by the judge of said 
court, and upon his qualification, in accordance with the terms of said 
order, took into his possession, said property and assets. 

On the Ist day of October, 1913, upon the pétition of certain of its 
creditors, the Wayne Furniture Company was adjudged bankrupt, and 
at the first meeting of its creditors défendant E. W. Hill was elected 
and qualified as trustée, and as such claims to be entitled to the 
possession of said property and assets, including the amount collected 
by said receiver from said assets and held by him. 

On May 6, 1913, T. A. Henly, secretary of said company, made a 
statement of the financial condition of said company to the "Bureau of 
Crédits," showing assets amounting to $25,675 and liabilities amount- 
ing to $12,300, showing net worth $13,375. Among the assets were, 
"Accounts and notes outstanding which are good," $21,000. 

There is no évidence that this statement was incorrect, except in 
respect to the value of the notes and accounts. The indebtedness stat- 
ed included the amount due the banks, for which the bonds were as- 
signed as security. T. A. Henly, secretary, says: 

"At the time we negotlated the loan at the national bank, the concem waa 
Insolvent ; but I dld not know it. On the day we got the money, we bought a 
car load of goods, but didn't pay for them." 

There is no évidence showing that either the Bank of Goldsboro, 
the Bank of Oxford, or the Bank of Wayne, or E. S. Waddell, guard- 
ian, had knowledge or cause to believe that the Wayne Furniture 
Company was insolvent at the time that they took the bonds. There is 
évidence showing that the défendant Bank of Goldsboro had knowl- 
edge that said furniture company was insolvent on the 23d day of 
September, 1913. There is no évidence that the Bank of. Oxford, tha 
Bank of Wayne, or E. S. Waddell, guardian, knew of the insolvency 
of the furniture company on said day. The défendant, E. W. Hill, 
trustée, insists : 

(1) That the certificate of probate, upon which the deed of trust 
was admitted to registration, is invalid, thereby invalidating the regis- 
tration of May 15, 1912. 

(2) That the probate and registration of September 23, 1913, being 
within four months prior to the adjudication in bankruptcy of said 
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Company, îs invalid as against its creditors under the provisions of 
section 60b, Bankruptcy Act. 

Section 1005, Révisai of 1905, prescribes a form of certifîcate of 
probate for deeds of corporations "which shall be deemed sufficient, 
but shall not exclude other forms of probate, which would be deemed 
sufficient in law." In construing this section of the Révisai, the Su- 
prême Court of this state, in Withrell v. Murphy, 154 N. C. 82, 69 
S. E. 748, quoted with approval the following rule of interprétation, 
announced by the editor in 1 Eng. L,. & P. 463 : 

"It must appear from the certificate, wlien read in connection with tlie deed, 
that the person maldng the acknowledgment was authorized to exécute the 
Instrument for the corporation, that he was known, or proved, to the offlcer 
to be the corporate offldal he represented hlmself to be, and that he acknowl- 
edged the instrument to be the act and deed of the corporation. * * * a 
substantial showing of the requisite facts is ail that Is requlred, and where 
the instrument purports to be the act of the corporation, the certificate will 
not be held détective because it recites that the person who executed it, in 
behalf of and under the authorlty of the corporation, acknowledged it to be 
his act and deed instead of that of the corporation." 

In that case the certificate was held to be insufficient. While, of 
necessity, the decided cases on the subject are dépendent upon the 
peculiar facts disclosed in each case, we find a few gênerai principles 
enforced which aid the courts in deciding instant cases. The législa- 
tion upon the subject in this state from the earliest period discovers a 
purpose to make mortgages and deeds of trust effectuai as against 
creditors and purchasers for value, only from and after the date o£ 
their registration. Acts 1829-30, c. 20, § 1 ; R. S. c. 37, §§ 23, 24 ; 
Rev. Code, c. 37, § 22; Code 1883, c. 27, § 1254. 

Prior to 1855, the exécution of deeds could be acknowledged, or 
proven, only in the court of pleas and quarter sessions, when the man- 
ner of such proof or acknowledgment was entered on the minutes of 
the court, or before a judge of the Suprême or superior court, when 
the certificate was indorsed on the deed by such judge. By the act 
of 1855, the clerk of the county and of the superior court were au- 
thorized to take probate of deeds required to be registered. The man- 
ner of probate was evidenced by the certificate of the clerk. By 
reason of the changes made by the Constitution of 1868, in the judi- 
cial System, abolishing the county court, the Législature of 1868-69, 
enacted a comprehensive statute regulating the subject of probating 
deeds and mortgages. This act, with the amendments thereto, was 
codified in the Code of 1883 as chapter 27. The officer taking the 
probate was required by thèse statutes to "enter his certificate there- 
ûn," which was to be registered together with the deed. A number of 
amendments were made to the Code of 1883, which were again codi- 
fied by the General Assembly of 1899 in chapter 235. 

[1, 2] The several sections of this act, relating to the subject, with 
amendments, were again cOdified and may be found in chapter 18, 
Pell's Rev. 1905. For the first time in our législation; forms for the 
certificate of probate of deeds executed by corporations are prescribed, 
with the provision that theyshould not "exclude other forms of pro- 
bate, which would be deemed sufficient in law." This provision can 
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only refer to forms of probate deemed sufficient by the common law, 
and this would be met by a certificate showing thàt the officer whose 
duty it was to affix the seal acknowledged that he did so. Kelly v. Cal- 
houn, 95 U. S. 710, 24 L. Ed. 544. It appears to be well settled in 
this State that the only authority which the register has for register- 
ing the deed is the certificate and order of the probating officer. 

"Until a deed is proved In the manner prescribed by the statute, the public 
register has no authority to put it on his book; the probate Is hls warrant, 
and hls only warrant, for dolng so." Bynum, J., In Todd v. Outlaw, 79 N. C. 
235. 

Ref erring to the probate in that case, he says : 

"Not having been duly proved, the reglstration was Ineffectual to pass the 
title as against creditors or purchasers." 

This décision has been frequently cited as authority. Quinnerly v. 
Quinnerly. 114 N. C. 145, 19 S. E. 99. 

We are thus brought to consider the question whether the certifi- 
cate of probate of May 15, 1912, is sufficient to entitle the deed to 
registration, either under the provisions of section 1005 of the Ré- 
visai or "other forms of probate deemed sufficient in law." The Su- 
prême Court of this state has, in conf ormity with the ruling of other 
courts, State and fédéral, held that a substantial compliance with the 
statutory rcquirements is sufficient, and has invoked ail natural and 
reasonable presumptions in aid of certificates def ective in f orm. Coch- 
ran v. Improvement Co., 127 N. C. 386, 37 S. E. 496, in which the 
decided cases are cited. In Deans v. Pâte, 114 N. C. 194, 19 S. E. 146, 
the acknowledgment was taken before a notary of another state. There 
was a variance between the name of the notary signed to the cer- 
tificate and the name on his officiai seal. The clerk of the court of 
Wayne county, using the certificate, in the identical language found 
on the deed in this case, certified that the deed "had been duly proven 
as appears from the foregoing seal and certificate." Upon objection 
to the form of the certificate, the présent Chief Justice said that: 

The "certificate does not foUow the very words of the statute, • * * 
in that it does not adjudge that said probate is 'in due form.' But it is in- 
telligible, and means substantially the same thing, and 'will be upheld with- 
out regard to mère form.' " 

In Horton v. Hagler, 8 N. C. 48, the certificate of probate to a 
bill of sale, the witness to which was dead, recited that : 

"It had been duly proven by the oath of D. H., who proved the hand'wrlting 
and signature thereto of B. Hagler and T. H. Hagler." 

The Chief Justice said, upon appeal, that : 

If the clerk had certifled only that the bill of sale was duly proved, it 
"must hâve been taken upon the res judlcata pro veritate accipitur.; * * '* 
But when the certificate enters into détail, and goes on to shoW 'in what 
manner the deed hr.s been proved, the Inquiry Into the legallty of tbéproof 
Is open to the court. In this case what Is meant by 'duly proved' is explainjed 
by the statement that D. H. swore to the signature of Benja. Hagfèr.. tiie 
subscribing witness; and' that shows that the paper was not duly proved, 
«ince the death or absence from the state of Benja. Éagler was not proved." 
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In Quinnerly V. Quinrjerly, supra, the récital was that "the mort- 
gagee had procured the same to be proved by the court." This was 
hcld sufficient, because there "was no évidence to show that the pro- 
bate wàs insufficient." So in Starke v. Etheridge, 71 N. C. 240, as 
to a deed probated prior to the passage of the statute requiring the 
certificate of probate to be registered, it was held that the word 
"Jurât," written on the deed by the clerk, was sufficient to show that 
it had been duly proven. Judge Bynum said: 

"Assumlng tbat some written meiriorial of the fact of probate is necessary, 
it still appears that at the time of probate the officer who took it did Indicate 
his otBclai act by indorsing upon the deed the word 'Jurât' (juratus), the prl- 
mary meaning of which is 'Sworn,' but the derivative signification is 'Proved.' 
In support of the deed, 'Ut res magis valeat quam pereat' " 

In Cochran v. Improvement Co., 127 N. C. 386, 37 S. E. 496, the 
décisions are cited and commented upon by Mr. Justice Furches. 
Brown v. Hutchinson, 155 N. C. 205, 71 S. E. 302. In Moore v. 
Quickle, ISp N. C. 129, 74 S. E. 927, a deed éxecuted in 1859 was 
admitted to registration upon it appearing that the word "jurât" was 
indorsed on it. Mr. Justice Allen said : 

"The question has arisen Ip several cases before tMs court, and it has been 
held, as we think, without exception, in the absence of évidence, and when 
there is nothing in the form of the probate on the deed indicating that it was 
Improperly taken, that a presumption arises from the act of the register of 
deeds In admitting the deed to registration that the protiate was by the 
proper offlcer and regular, and that proof of that fact was before hlm." 

The presumption that the probate was made in accordance with the 
provisions of| the statute is appropriately applied in this state, because, 
contrary to the doctrine in many other states, it is held that taking 
and certifying the probate of a deed is a judicial, and not a mère 
ministeriali act. The same presumption is indulged in regard to the 
probate of a will. Lumber Co. v. Branch, 158 N. C. 255, 73 S. E. 
164. In Kelly v. Calhoun, 95 U. S. 713, 24 I.. Ed. 544, Mr. Justice 
Swa}Tie, in discussing the validity of a certificate of probate, says : 

"Instruments like this should be construed, if it can be reasonably done, 
'ut res magis valeat quam pereat.' It should be the aim of Courts, in cases 
like this, to préserve and not to destroy." 

In Carpenter v. Dexter, 8 Wall. 513, 19 L. Ed. 426, Mr. Justice 
Field says: 

"It Is the policy of the law to uphold certiflcates when substance is found, 
and not to sufEer conveyances, or the proof of them, to be defeated by tech- 
nical or unsubstantial objections." 

That the législative department has recognized the wisdom of this 
policy in regard to the registration of deeds is clearly shown in the 
large number of validating acts, found in the Public Éaws, at almost 
every session. They hâve been unifprmly sustained by the courts. 
ControUed by the principles so uniformly adhered to, we proceed to 
inquire whether the certificate in this record can be sustained. It 
is clear that, if the clerk had simply certified that the deed had been 
duly proved, no difficulty would be found in invoking the presump- 
tion of regularity. The trouble is found in the fact that, on May 
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14, 1914, George C. Kornegay, cashier of the Bank of Goldsboro, 
luidertook to prove the exécution of the deed "by the National Bank 
of Goldsboro" before a notary. 

[3, 4] Without pausing to consider the validity of that certificate, 
it is manifest that proof of the exécution of the deed by the Bank 
of Goldsboro only was attempted. Mr. Kornegay was not compétent, 
nor did he imdertake to prove, its exécution by the Wayne Furniture 
Company. On the next day, May 15, 1912, the clerk certifies that: 

The "foregoing instrument hm leen duly proven as appears from the fore- 
going seali and certifloates, which are adjudged to le in 'due fort»,.' " 

It is manifest that he was simply passing upon the sufïiciency of 
the certificate of the notary before whom Mr. Kornegay had attempt- 
ed to prove the exécution of the deed by the bank. Whether this 
certificate of probate, by the notary, was sufficient to entitle the deed 
to registration, as to the bank, is immaterial, because it was not es- 
sential to its validity that the bank should hâve executed the deed. 
The acceptance of the trust would. hâve been presumed, or, if not 
accepted, another trustée appointed. It is a well-settled maxim of 
equity that a trust shall not be permitted to fail for want of a trustée. 
The certificate of the clerk is in the fprm, substantially, prescribed - 
by Révisai, § 999, and, by référence to the case of Deans v. Pâte, 
114 N. C. 194, 19 S. E. 146, it will appear that it is the form used 
by the clerk of the superior court of Wayne county, when complying 
with the provisions of that section. The form of the certificate brings 
the case clearly within the principle announced in Horton v. Hagler, 
supra, and Moore v. Quickle, supra, thereby removing it from the 
protection afforded by the presumption. I am constrained to hold 
that the certificate is invalid and that the deed was not entitled to 
registration. 

[ 5 ] Plaintiffs, to meet this difficulty, offered to prove by Mr. White, 
the président, and Mr. Henley, the secretary, ofi the Wayne Furniture 
Company, what occurred at the time the certificate was made. De- 
fendants objected to the introduction of the paroi évidence. Re- 
serving the question respecting its competency, the witnesses were 
permitted to testif y. J. F. White said : 

"Mr. Henley and I slgned the deed of trust in our office and attached the 
seal. I went with him to the clerk's office and was introduced to Mr. Hatch, 
the clerk. We told him that we had a deed of trust that we wanted registered 
and approved. In taklng our affldavit, he had some trouble in flnding the 
Bible. It was among some papers on Ma desk. He swore us in regard to our 
signatures, and handed the deed back to Mr. Henley to carry to the register's 
office. Something was sald about the cost of registration. The register said 
It was quite long, and he could not tell then what the cost would be; that 
the bill would foUow the deed when he returned it to us. Mr. Hatch asked 
us about our signatures, the corporation, and the corporate seal. Mr. Henley 
told him that I was the président. I did not, before that tlme, know Mr. 
Hatch. He asked me if the signature was mine as président of the company 
and that of Mr. Henley as secretary. He asked Mr. Henley if he was secre- 
tary, and placed the corporate seal on the deed. I do not remember when 
Mr. Hatch put the certificate on the deed." 

T. A. Henley testified : 

"On the day upon which we slgned the deed of trust of the Wayne Furni- 
ture Company to the National Bank of Goldsboro, Mr. White and I.weut to 
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the clerk's office and asked Mr. Hatch, the clerk, to record the deed In trust, 
which we then had with us. He swore us, and sent us to the reglster of deeds 
wlth the paper. The register of deeds accepted the paper. I asked him the 
amount of his fee. He sald he could not tell then ; it would come along wlth 
the deed when returned to us; that he could mail his bill wlth the returu 
of the paper, which he did later on." 

This tes'timony is not contra dicted. Défendants move that it be 
stricken out as incompétent and irrelevant. No authoritative déci- 
sions of the Suprême Court of this state hâve been discovered. Cer- 
tain expressions are found in opinions which would indicate that, 
for some purposes, such évidence may be heard. 

It is suggested that the statute does not require that the fact that 
the deed has been proven before the clerk shall be evidenced by any 
written certificate indorsed upon, or attached to, the deed; that this 
requirement applies only to deeds which hâve been proven before 
other officers, such as justices of the peace, notariés, etc., or when 
the probate is taken by officers authorized to do so, résident in other 
States. For the reasons which are set out in Richmond Cedar Works 
v. Pinnix (D. C.) 208 Fed. 785, it seems quite clear that, prior to 
1868, where deeds were proven "in open court" and a record there- 
of made on the minutes, the clerk was not required to indorse on the 
deed any certificate thereof. The delivery, by the clerk, of such 
deeds as had been proven at the term of the court to the register 
in accordance with the provisions of RL S. § 98 (Rev. Code, § 96), 
was sufficient évidence to the register that they had been duly proven. 
In Freeman v. Hatley, 48 N. C. US, Judge Pearson says: 

"The regular course is, when a deed is proven or acknowledged in the 
county court, to make an entry of the fact in the minutes, and for the clerk, 
by the way of identlfying the deed, to indorse on it 'Proved and ordered to be 
registered' ; but there is no statute which requires the register to put this 
indorsement on his book, and, if the original [deed] be lost, we suppose the 
most plenary proof would be a certified copy froin the register, and also a 
certificate of the clerk of the county court that the deed had been proved and 
ordered to be registered." 

This case was evidently in the mind of Judge Bynum when, in 
Starke v. Etheridge, 71 N. C. 240, he says : 

"The statute * ♦ • nowhere requires, and no décision of our courts 
goes to the length of estaWishing, that there must be a formai written adju- 
dication of probate, or order of registration, indorsed upon the deed itself, 
or recorded elsewhere, however proper that it should be so done. The act 
prescrlbing the mode of probate and registration (Bat. Kev. c. 35) draws a dis- 
tinction between deeds and ofher instruments acknowledged or proved before 
the clerk himself and those deeds and instruments which are not proved be- 
fore him, but are proved before another tribunal, as out of the state, for in- 
stance, or by a commission issuèd for that purpose." 

In that case the word "Jurât" was written on the deed by the clerk. 
An examination of ancient deeds discloses the practice of the clerks 
to indorse, on deeds proven in open court, either this word, or the 
abbreviation "Ackd.," or some other symbol to indicate that it had 
in fact been admitted to probate. The point decided in Etheridge's 
Case was that this was sufficient évidence of probate — the fact that 
the deed h^d been probated was admitted. The probate was taken 
in 1867.: This explains the language found in several opinions in 
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reported cases that the fact that the deed was registered raised a 
presumption that it had been duly proven; that is, that it was enti- 
tled to registration. It would not seem that the court has ever held, 
or intended to .suggest, that the proof of probate could rest altogether 
in paroi. The county court having been abohshed by the Constitu- 
tion of 1868, and by the législation enacted in pursuance thereof pro- 
bate power being conferred upon the clerk and other ministerial of- 
ficers, we find that the act of 1868 (Code 1883, c. 277, § 15) requires 
the clerk, or other officer taking the probate, to "enter his certificate 
thereon." It will be found that, for the same reasons which prompted 
this requirement, the statutes which hâve been enacted since the change 
in the law, regarding probate of deeds, require that the certificate shall 
be attached or indorsed. 

An examination of the législation incident to the changes made in 
the judicial system of the state leads to the conclusion that, since 1868, 
the statute requires, as the method of authentication and warrant to 
the register to record a deed, that a certificate, complying substantially 
with terms of the statute, shall be attached to, or indorsed upon, the 
deed. Todd v. Outlaw, 79 N. C. 235. This is in accordance with the 
reason of the thing. It would hardly be contended that the registra- 
tion of a deed without any certificate of probate, or other written in- 
dorsement or record, from which a presumption could be drawn that 
it had been duly proven, would be valid. 

In the absence of a certificate, may the exécution of the deed, for 
the purpose of aiding a defective registration, as against creditors and 
purchasers for value, be shown by paroi? It is hardly a satisfactory 
snswer to this inquiry to say that the certificate is not conclusive évi- 
dence of its exécution, when drawn into question in a direct proceed- 
ing instituted for that purpose. We are not now dealing with the 
question whether the deed was in fact signed, but whether, for the 
purpose of its registration, its exécution has been proven according 
to the provisions of the statute. The proof taken by the probating 
officer is ex parte and conclusive only pro hac vice. If, upon a direct 
issue in respect to its exécution, the proof shows that it was not in 
fact executed or signed in either of the methods recognized as vahd, 
the deed becomes inoperative, not because of a defective probate and 
registration, but because it is not the act and deed of the alleged grantor 
or maker. Judge Bynum says: 

"The officer who takes the probate does not look Into the Instrument or the 
interests acquired under it, and as the probate Is ex parte it does not eonclude. 
Therefore it may be shown by paroi that what purports to be a deed is no 
deed, but a forgery. * * * As the validity of the registration may be thus 
impeached, so it may be supported by the same kind of évidence." 

For this he cites Justice v. Justice, 25 N. C. 58. In that case it was 
held that paroi évidence would be heard to explain an ambiguity in 
the record of a justice's judgment. The analogy is not very close. 
Moore v. Eason, 33 N. C. 568, is of but little value in the décision 
of this question. 

In the absence of controlling authority in this state, we inquire what 
rule hasbeen announced in other jurisdictions. In Ross v. McClung, 
226 F.— 8 
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6 Pet. 283, 8 L. Ed. 400, Chief Justice 'Marshall discussed the provi- 
sions of the North Carolina act of 1715 respecting the manner in 
which deeds were admitted to prôbate ând registration. The case was 
tried in the Circuit Court of the United States for the District of 
Tennessee. By reason of the législation in force at the date (1793) of 
the probate, the Tennessee court followed the North Carolina statute 
in regard to the probate and registration of deeds. Affirming the 
ruling of the Circuit Court holding the certificate of probate invalid, 
the court sustained it in rejecting paroi évidence, saying: 

"TMs is an attempt by paroi testimony to vary a record. It is an attempt 
to prove by the oiflcer of the court that hls officiai certificate, * * * in- 
dorsed on the deed, did not conf orm to the true state of the proof. This is in 
such direct opposition to the settled rules of évidence as to render it unneces- 
sary to remark the danger of trusting to memory in such a case, after a lapse 
of 35 years." 

In Haydon v. Westcott, 11 Conn. 129, Bissell, J., discussing the 
statute of that state, says : 

"The statute requires that ail deeds* of land shall be acknowledged ; and the 
only question Is, how the acknowledgment shall be evidenced, because it is 
obvious that, if paroi évidence may be introduced to aid a defective certificate, 
on the same principle it may be introduced to supply one. The acknowledg- 
ment may rest in paroi, and the certificate of the magistrale may be entirely 
dispensed with. The claim now made inevitably leads to this conclusion. It 
can only be necessary to observe that such a claim is opposed to the uniform 
course of practice, to the spirit and meaning of the statute, and to the au- 
thority of adjudged cases." 

[6, 7] In Pendleton v. Button, 3 Conn. 406, the court says: 

"The acknowledgment, to be reeorded, must necessarily be in writing; and 
such is the invariable practice. ïo the record ail men recur, for the purpose 
of ascertaining the title of lands. And to satisfy the inquiry a written ac- 
knowledgment is indispensably necessary." 

See 1 Cyc. 616; 1 Am. & Eng. Enc. 541. 

While, as said by Sir Mathew Haie, "judges should be astute to 
fînd means to make acts effectuai, according to the honest intent of 
the parties," they may not, to meet "hard cases," which it has been 
said are "the quicksands of the law," disregard principles based upon 
expérience, statutes efïectuàting the législative will, or well-considered 
décisions of courts which hâve become the rule of action for the 
guidance of the people. While it is true, as urged by counsel in this 
case, the deed of trust upon which plaintiffs rely was placed upon the 
record, the purpose of the law in requiring it to be done, giving no- 
tice to creditors and purchasers for value, accomplished, yet an ex- 
amination of the record disclosed that its exécution had not been prov- 
en as the statute required, and that, therefore, the registration was 
without warrant or authority of law. The system regulating the pro- 
bate and registration of deeds and mortgages is entirely statutory, and 
creditors and purchasers are entitled to rely upon at least a substan- 
tial compliance with such régulation. It behooves those who seek to 
acquire security for their debts, to the exclusion of others, by a con- 
veyance of the property of their debtor, to see to it that the law is sub- 
stantially complied with. To receive paroi évidence, dépendent upon 
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the slippery memory of interested parties, to supply évidence of acts 
which the law requires to be certified, in writing, at the time they 
are done, and preserved in a simple, but permanent, form, would be 
a dangerous innovation upon both practice and précèdent. It is diffi- 
cult to restrain the thought that, in the effort to extend to a large 
number of officiais probate powers, the Législature has endangered 
the saf ety of titles. The large number of validating and curative stat- 
utes, with the numerous reported décisions regarding their construc- 
tion and validity, suggests the inquiry whether a simpler method, more 
rigidly adhered to, of probating deeds, would not conduce to more 
certainty and greater safety in securing title to property. United 
States V. Hiawassee Lumber Co., 238 U. S. 553, 35 Sup. Ct. 851, 59 
L. Ed. 1453. The paroi évidence offered by plaintiff must be disre- 
garded as incompétent. The deed was not, therefore, as against cred- 
itors and purchasers for value, registered until September 23, 1913. 
This was but a month before the adjudication of the Wayne Furniture 
Company in bankruptcy. The question arises as to the rights, as 
against the trustée in bankruptcy, of the holders of the bonds, or, to 
State the question differently, what title the trustée acquired to the 
property? 

[8] In the absence of any suggestion that the bonds or deed of trust 
were executed with any fraudulent purpose, or that the deed was 
withheld from registration for any such purpose, the question arises 
to what extent it was a valid lien on the property under the state 
law at the date of the adjudication of the furniture company. Sec- 
tion 67d provides that: 

"Liens glven or accepted In good faitb. and not In contemplation of, or any 
fraud upon, thls act, and for a présent considération, which hâve been record- 
ed accordlng to law, if record thereof was necessary, in order to impart notice, 
shall be to the extent of such présent considération only, not be affected by 
this act." Amendment of 1910. 

The deed of trust constituted, under the laws of North Carolina, 
a valid lien from and after its valid registration, September 23, 1913, 
Rev. 1905, § 982. No creditor had, at that time, fastened any lien, 
t>y levy of an exécution thereon or otherwise. It does not appear 
thât judgments had been rendered or any suits brought against the 
furniture company. It is well settled by the décisions in this state 
that, unless a gênerai creditor has secured a spécifie lien on the 
property of the mortgagor or grantor, before the registration of the 
deed or mortgage, it is valid as against gênerai creditors from its 
registration. 

In Holt V. Crucible Co., 224 U. S. 262, 32 Sup. Ct. 414, 56 L. Ed. 
756, Justice Van Devanter discussed the Kentucky statute in regard 
to the registration of mortgages, which, in this respect, is the same 
as Rev. 1905, § 982, holding that, as no creditor had fjastened any 
lien upon the property covered by the mortgage prior to the pro- 
ceedings in bankruptcy, by which the title passed to the trustée, the 
mortgage was valid as against him. Davis v. Hanover Saving Fund, 
210 Fed. 768, 127 C. C. A. 318. In Anderson v. Chenault, 208 Fed. 
400, 125 C. C. A. 616, Judge Pardee says: 
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"As the Chenault mortgage was glven for a valld considération, and not 
to Mnder, delay, or defraud creditors, and * * • was not wlthheld from 
record with any fraudulent intent, nor to bolster the crédit of the mortgagor, 
and * * • was recorded before any lien or claim of the trustée in bank- 
ruptcy did or could attach," it was valld as against hlm. 

A clear compréhension of the présent state of the law in respect 
to the status of the trustée, in regard to property upon which a mort- 
gage has been executed prior to the adjudication, will be had by 
referring to several décisions of the courts. In York Mfg. Co. v. 
Cassell, 201 _U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, it was held 
that the Ohio statute, which made chatte! mortgages valid as against 
creditors from the date of their registration only, appHed to those 
creditors who, between the time of, the exécution of the mortgage 
and its registration, had secured liens by attachment, exécution, or 
otherwise ; that under the provisions of the Bankruptcy Act the trus- 
tée, in respect to the title which he took, stood in the shoes of the 
bankrupt, and took the title subject to the unrecorded mortgage. 

It may be well to note that In re Dunn Hardware & Furniture 
Co. (E. D. N. C.) 132 Fed. 719, which appears to hold otherwise, 
was decided prior to the décision in the York Mfg. Co. Case. 
The amendment of 1910 to section 47 vested in the trustée "the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable 
proceedings thereon." Mr. Collier says (Bankruptcy [9th Ed.] 659): 

"The class of cases, unprovlded for by the original act, and intended to be 
reached by the amendment, was that in which no creditor had acquired liens 
by légal or équitable remédies, and to vest in the trustée, for the interest of 
ail creditors, the potential rights of creditors potential with such liens. 
* * * Thls provision of the Bankruptcy Act puts the trustée, in so far 
as the assets of the estate are concerned, in the position of a lien creditor." 
In re Hartdagen (D. C.) 189 Fed. 546. 

In Deupree v. Watson, 216 Fed. 483, 132 C. C. A. 543 (C. C. A. 
6th Cir,), the mortgage was executed February 16, 1909, and recorded 
August 16, 1910. The amendment was ratified June 25, 1910. Judge 
Hollister (216 Fed. 489, 132 C. C. A. 549) says: 

"The trustée takes nothlng, as to any of his claims, by the amendment of 
1910, and since Mrs. Watson's mortgage was effective against unsecured sub- 
séquent creditors wlthout notice who had not f astened a lien upon the prop- 
erty, and by recording became 'valld' under the Kentucky statute, the attach- 
ments subséquent to the date of record are f utilities." In re Doran, 154 Fed. 
467, 83 C. C. A. 265. 

[ 9 ] It would seem clear that, in so far as the delivery of the' bonds 
was based upon a présent considération, and to that extent, the deed 
of trust was, as against the défendant trustée, a valid lien at the 
date upon which his title accrued. The question as to whether the 
exécution of, the deed constituted a préférence is not now being con- 
sidered. For the purpose of ascertaining the respective rights of 
the two banks and Waddell, guardian, the question àrises as to the 
extent, if at ail, they took for a présent considération! It will be 
noted that, by the amendment of 1910, the lien is preserved "to the 
extent of such présent considération only." Collier, Bankruptcy (9th 
Ed.) 943; In re Foster (D. C.) 181 Fed. 703. 
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[10] For the purpose of disposing of the rights of the several par- 
ties, the facts in regard to the status of the National Bank of Golds- 
boro are: The Andrews- Waddell Company was, at the time the 
Wayne Furniture Company was organized, took over its stock, and 
assumed its indebtedness, indebted to the bank in the sum of $1,500, 
evidenced by the two notes. The bank held, as collatéral security, 
lease accounts amounting to about $20,000. On May 10, 1912, the 
bank agreed to loan the Wayne Furniture Company $5,000, for which 
it was to exécute notes and deposit, as collatéral, ten of the bonds, of 
$500 each. The note was executed on that day, due January 1, 
1913, and the bonds then delivered. The note was indorsed by J. F. 
White and T. A. Henley. The Wayne Furniture Company was, on 
May 14, 1912, credited by a deposit check with $5,000, less the dis- 
count. 

Some time thereaf ter the two notes of the Andrews-Waddell Com- 
pany were paid by the furniture company by its check on the bank, 
and the lease accounts held as collatéral were delivered to the fur- 
niture company. The Wayne Furniture Company, at the time the 
loan was negotiated, agreed to pay thèse notes from the proceeds of 
the note of, $5,000. The balance of the proceeds of the note was 
drawn out upon the checks of the furniture company, in regular 
course of its business, more than four months prior to the filing of 
the pétition in bankruptcy. 

For the purpose of fixing the character of this transaction, what 
actually occurred may be summarized: The Wayne Furniture Com- 
pany purchased the business, assets, etc., of the Andrews-Waddell 
Company, and as part of the purchase price assumed the payment of 
its notes held by the Bank of Goldsboro, for the security of which 
the bank held lease accounts to the amount of $20,000. For the pur- 
pose of extending and enlarging its business, the furniture company 
issued and executed, as security therefor, a deed of trust upon its 
property and assets. The Bank ofi Goldsboro agreed to loan the 
furniture company $5,000, upon its note, secured by the deposit of 
ten of the bonds, of $500 each. It was also agreed, at the same time 
and as a part of the same transaction, that the furniture company, 
from the amount loaned, would pay the Andrews-Waddell Company 
notes, the payment of which said company had assumed in its pur- 
chase from the Andrews-Waddell Company; the bank agreeing to 
surrender to the furniture company the lease accounts held as col- 
latéral security. This transaction was, between April 18 and May 
14, 1912, consummated. 

It is évident that ail parties regarded the furniture company as 
solvent, and no thought of securing a préférence or other advantage 
over creditors was in their minds. They supposed, trusting to their 
attomeys and the officers who should hâve known the law, that the 
deed of trust had been probated and registered according to law. The 
several steps taken in the course of completing the transaction, no 
other rights intervening, should, upon familiar principles, be treated 
as one continuous transaction. The language of Mr. Justice Holmes 
in Sexton v. Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995, 
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States the princîple upon which the conduct of the parties should 
be interpreted. 

"The parties were business men acting without lawyers and In good faith 
attemptlng to create a présent security out of spedfled bonds and stocks. 
Thelr conduct should be construed as adopting whatever method consistent 
with the facts and wlth the rights reserved is most fltted to aecomplish the 
resuit." National City Bank v. Hotchkisa, 231 U. S. 56, 34 Sup. Ct. 20, 58 L. 
Ed. 115. 

The bank certainly parted with $5,000 as the présent considéra- 
tion of the note and bonds hypothecated as security theref,or. It 
surrendered, and the furniture company received, into its assets lease 
accounts to the amount of $20,000, held as security for the notes of 
the Andrews-Waddell Company. There is no suggestion that they 
were not of the a:ctual vakie of the notes. The remainder of the loan, 
less interest, it paid on the checks of the furniture company. It 
would seem that the bank paid for the note and bonds as collatéral 
as a présent considération full value. 

The First National Bank of Oxford. 

The facts in regard to the daim of the Bank of Oxford, as stated 
in its bill filed herein, are: 

On September 29, 1911, the Andrews-Waddell Company was in- 
debted to the Oxford Furniture Company in the sum of $2,200, evi- 
denced by its promissory note payable January 27, 1912, secured by 
a chattel mortgage upon ail of the assets and property of the Andrews- 
Waddell Company, duly registered. Said Oxford Furniture Company 
was indebted to the First National Bank of Oxford, and to secure 
said indebtedness, and in order to procure further crédit and accom- 
modation from the bank, on October 7, 1911, it transferred and as- 
signed the note and mortgage to the said bank "as collatéral to se- 
cure any notes to be discounted by them for the Andrews-Waddell 
Furniture Company." The Oxford Furniture Company was there- 
after dissolved, and its assets transferred to the International Furni- 
ture Company, which assumed the payment of the obligations of the 
Oxford Furniture Company, including its indebtedness to the bank. 

From time to time the Andrews-Waddell Company, and its suc- 
cessor, the Wayne Furniture Company, became indebted to the Ox- 
ford Furniture Company, and its successor, the International Furni- 
ture Company, in varions amounts, for which they executed promis- 
sory notes, either to J. F. White, who was président of said company, 
or to said companies. Thèse notes were assigned to the bank, which 
discounted them and held them as collatéral for the indebtedness of 
the Oxford Furniture Company. Ail of said notes were taken up and 
discharged, except those set out in the list attachedi The notes now 
held by the bank were executed during the year 1913, and aggregate, 
with interest, $2,494.03. 

After reciting the exécution of the bonds and deed of trust herein- 
before described, the bank allèges that the Wayne Furniture Com- 
pany — 

"delivered six of them, of the dénomination of five hundred dollars each, to- 
the International Furniture Company to secure its Indebtedness to the In- 
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tematlonal Fumiture Company ; but as ail the notes by the Wayne Fuml- 
ture Company had been discounted by the Bank of Oxford, sald International 
Fumiture Company immediately transferred and assigned the said bonds to 
sald bank to secure the Indebtedness o£ the International Fumiture Company 
to sald bank and to furnlsh a further Une o£ crédit to sald International 
Fumiture Company." 

The évidence, so far as it is reasonably clear, sustains the alléga- 
tions of the bill. It does not appear that, when the bonds were de- 
livered to J. F. White, président of the International Fumiture Com- 
pany, any agreement was had by which the chattel mortgage of Sep- 
tember 29, 1911, given to secure the note of $2,200, was to be can- 
celed and the bonds accepted as security in lieu thereof ; nor does it 
appear that the Bank of Oxford, which held the note and mortgage 
by assignment, surrendered the note or canceled the mortgage, or that, 
up to this time, the mortgage has been canceled. No officer of the 
bank has been examined in this cause. The only person who has un- 
dertaken to explain the dealings between the two companies, he be- 
ing président of both, is Mr. J. L. White, and his testimony is pain- 
fully confused and obscure. He says that the mortgage has not been 
canceled ; that, at the time the bonds for $3,000 were delivered, nothing 
was said about canceling the mortgage. 

"We took them to secure loans we had already gotten, or for the future. I 
mean by 'we' the First National Bank of Oxford." 

The diffîculty found in ascertaining the status of thèse bonds con- 
sists in the fact that Mr. White was président of the Wayne Furniture 
Company, and the transaction was had with himself. It seems clear 
that the bonds were deposited by White, président of the International 
Fumiture Company, with the bank — 

"as collatéral security for any notes that we discounted with them. As the 
fumiture was sold to the Wayne Fumiture Company, and their notes exe- 
cuted, they were discounted by the Oxford Bank and secured by the bonds 
as collatéral." 

The title of the bank dépends, however, upon the purpose for which 
the bonds were deposited by the Wayne Furniture Company with the 
International Company, and this Mr. White says "was to secure loans 
that we had already gotten or for the future." This, in so far as the 
future is concerned, is quite vague and uncertain. While somewhat 
uncertain, it would seem that the note of $2,200, held by the bank 
against the Andrews-Waddell Company, has been paid. To what ex- 
tent, if at ail, part of it is included in the new notes, held by the bank 
is uncertain. 

The Bonds Held by E. S. Waddell, Guardian. 

[11] The answer sets out the manner in which he acquîred the 
bonds. He holds three notes given by the Wayne Furniture Com- 
pany, in the sum of $389.67, each dated Auguât 24, 1912, being inter- 

est from date. On the day of , 1913, and more than 

four months prior to the filing of the pétition in bankruptcy against 
the Wayne Furniture Company, suit was begun by said guardian in 
the superior court against the furniture company, in which a tempora- 
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.7 receiver was appointée! for said company. Upon the hearing of the 
.notion to make the receivership permanent, the furniture company 
Jelivered to said guardian the three bonds as collatéral to secure the 
iaid notes, whereupon the suit was dismissed. It is manifest that 
die bonds were not delivered upon a présent considération. 

The Bond Held by the Bank of Wayne. 

The évidence in regard to this transaction is also obscure and un- 
satisfactory. The Bank of Wayne has not filed an answer, nor is it 
represented by counsel. The only évidence in regard to the trans- 
action in which the bond was delivered to it is that of Mr. Henley, 
the secretary of the Wayne Furniture Company. From his testimony 
it appears that the Andrews-Waddell Company owed the Bank of 
Wayne a note for about $350, and as collatéral security therefor he 
delivered the bond to the bank. No présent considération passed from 
the bank therefor. 

The parties, upon the announcement of the f oregoing opinion, came 
to an agreement respecting the terms of a decree which will be entered 
in the cause. 



EDDY V. CHICAGO & N. W. RT. CO. et al. 

(District Court, W. D. Wisconsin. July 6, 1915.) 

1. Eemoval of Causes <@=s>2 — Statutoet Pbo visions — Intent and Histort 

OF Législation. 

Though the law of removal of causes from state to fédéral courts is 
statutory, the statutes regulatiiig removal expressly cover only a few of 
the cases arislng in actual practice, and tJie court must ofteu disregard 
express words, and find the proper rule from the intent and history ot 
the législation on the subject. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 2, 3 ; 
Dec. Dig. <S=2.] 

2. Removal of Causes <S=14 — Statutory Provisions — Propeb Disteict. 

Under Judicial Code (Act March 3, 1911, e. 231) § 28, 36 Stat. lOSW 
(Comp. St. 1913, § 1010), providing for the removal of causes from state 
to fédéral courts, and declaring that they may be removed to the United 
States District Court for the proper district where jurisdiction dépends 
on diversity of citlzenship, and section 29 (section 1011), declariug that 
a party entitled to removal may flle a pétition for removal to the District 
Court to be held in the district where the suit Is pendlng, an action by 
a citizen of Montana against corporations organized in and cltizens of 
Wisconsin, brought in a state court of Minnesota, is not rem£>vable ou 
motion of the corporations to the tJnlted States District Court sittlng in 
Wisconsin, where jurisdiction dépends on diversity of citlzenship, 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. § 35; 
Dec. Dig. <S=>14.] 

At Law. Action by C. J. Eddy against the Chicago & Northwestern 
Railway Company and the Chicago, St. Paul, Minneapolis & Omaha 
Railway Company. On motion to remand to state court. Granted. 

«gsjFor other cases eee same toplc fi KBY-NUMBBB in ail Key-Numbered Dlgests & ladexes 
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John A. Pearson, of St. Paul, Minn., for plaintiflF. 
Edgar R. Hart, of Omaha, Neb., and William T. Faricy, of St. Paul, 
Minn., for défendant Chicago & N. W. Ry. Co. 

Richard L. Kennedy, of St. Paul, Minn., for défendant Chicago, 

St. P., M. & O. Ry. Co. 

SANBORN, District Judge. Motion to remand. This is an action 
at law, brought in the district court at St. Paulj Minn., for $3,208.97 
damages and interest for the alleged failure to properly transport a 
consignment of sheep and lambs f rom Columbus, Mont., and Big Tim- 
ber, Mont., to Chicago, 111. The plaintifï is a citizen of Montana, and 
both of the défendants are organized under the laws of Wiscohsin 
and are citizens of that state. The défendant Omaha Company holds 
its stockholders' and directors' meetings in the state of its organization, 
but maintains offices in St. Paul, Minn., for the purpose of operating 
its railroad. The Chicago & Northwestern Company is organized in 
Wisconsin, Illinois, and Michigan, maintaining operating offices in each 
of those States, but holding its stockholders' and directors' meetings at 
Chicago, 111. 

Within a seasonable time the défendants petitioned to remove the 
suit into this court, and not into the District Court of the United States 
for the District of Minnesota. Plaintifï moved to remand, on the 
ground that the removal should hâve been made to the District Court 
of the district where the suit was pending, and not to the District Court 
of the district of Wisconsin, where the défendants are organized. 

[1,2] Défendants claim the right of removal to this district under 
section 28 of the Judicial Code, whieh provides that suits depending on 
diverse citizenship may be removed by the défendant therein to the 
District Court of the United States for the proper district, notwith- 
standing that section 29, regulating the practice on removal, provides 
that a party entitled to remove any suit mentioned in section 28 may 
remove such suit from a state court to the District Court of the United 
States to be held in the district where such suit is pending. An ap- 
parent conflict exists between the two sections, the District Court of 
Minnesota not being "the proper district," because by section 51 of 
the Judicial Code (Comp. St. 1913, § 1033) an original suit in the féd- 
éral court should hâve been commenced only either in Montana or in 
Wisconsin. Had the case been removed to the district of Minnesota, 
it could only be retained there by the consent of the plaintifï. 

By the original Judiciary Act of 1789 (Act Sept. 24, 1789, c. 20, 1 
Stat. 73), thirteen judicial districts were created, some of which in- 
cluded more than one state or part of a state. Thus, the Maine dis- 
trict included that part of Massachusetts lying east of New Hamp- 
shire ; the Massachusetts district being the balance of that state. B y 
section 12 of the act it was provided that suits involving diverse citi- 
zenship might be removed from state courts to the fédéral Circuit 
Court to be held in the district where the suit was pending, or, if the 
District of Maine, to the District Court next to be holden therein. It 
was further provided that no civil suit should be brought before either 
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the District or the Circuit Court against an inhabitant of the United 
States, by any original process, in any other district than that whereof 
he was an inliabitant or in which he should be found at the time of 
serving the writ. 

By the Revised Statutes the jurisdictional part of section 12 of the 
act of 1789 was placed in section 629 and the venue provision in sec- 
tion 739 without change of substance. Act March 3, 1875, c. 137, 
18 Stat. 470, ignoring the arrangement of the Revised Statutes, re- 
turned to the form of the act of 1789 by placing the jurisdictional 
and venue provisions in the sanie section, and also enlarged the juris- 
diction. In section 2 (Comp. St. 1913, § 1010) it was provided that 
suits of diverse citizenship might be removed into the Circuit Court of 
the United States for the proper district, thus giving the right of re- 
moval to such district as might be the proper one in view of this and 
other provisions of the statute. Section 3 (Comp. St. 1913, § 1011), 
relating to the question of removals, contained the same provision in 
respect to removal to the Circuit Court to be held in the district where 
the suit was pending as the act of 1789, and also contained the same 
provision as to the venue or place of suit; tliat is, that no civil suit 
should be brought, by any original process or proceeding, in any other 
district than that of which the défendant was an inhabitant or in 
which he might be found. 

The acts of 1887-1888 (Act March 3, 1887, c. 373, 24 Stat. 552; 
Act Aug. 13, 1888, c. 866, 25 Stat. 433), restricting the fédéral juris- 
diction, made some changes, which are substantially repeated in the Ju- 
dicial Code. Suits involving diverse citizenship were to be removed 
into the Circuit Court for the proper district, and in the practice part 
of the statute it was provided, as in the case of the act of 1875, that 
the défendant might pétition for removal to the Circuit Court of the 
district where such suit was pending. The venue provision was 
changed so as to provide that original suits should be brought in the 
district where the défendant was an inhabitant (omitting the provi- 
sion in respect to his being found in the district), but, where the juris- 
diction was founded only on the fact that the action was between citi- 
zens of différent states, suit should be brought only in the district of 
the résidence of either the plaintiff or the défendant. 

It thus appears that for the first time there arose a doubt as to the 
construction of the words "proper district." As long as the acts of 
1789 and 1875 were in force the proper district and the district where 
the suit was pending would be identical ; but, when the act of 1887 in 
effect provided that the proper district should not include that in which 
the défendant might be found, there was, of course, a question as to 
whether the practice provision, providing that the défendant might pé- 
tition for removal into the district where the suit. was pending, should 
be construed so as to prevent removal into a district which was not the 
proper one, where the court could retain jurisdiction only with the con- 
sent of the plaintiff. The Judicial Code adopted the plan of sépara- 
tion of the Revised Statutes, by placing the jurisdictional provisions in 
section 24 (Comp. St. 1913, § 991) and those relating to venue in sec- 
tions 51-57 (sections 1033-1039). 
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Counsel for défendants submit the following argument in favor of 
the right of removal into either the district of Montana, where plain- 
tiff résides, or into tiie Western district of Wisconsin, where défend- 
ants are organized: 

"The suit not being properly removable to the district of Minnesota, not- 
withstanding the provision of section 29 that it may be removed into the 
district where the suit is pending.i the question arises whether it Is remov- 
able at ail — whether the provision of section 28, that suîts of diverse citizen- 
ship are removable to the 'proper district,' is to be entirely ignored for the 
reason that section 29 Is inapplicable to a case like this. If the record 
had been flled in the Minnesota district, it is true that plaintiff might bave 
waived objection, and allowed it to remain there, thus giving défendants an 
imperfect right of removal to the district where suit was pending. In re 
Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. 
Hère are four statutory provisions, harmonious in themselves, but one of 
whlch is not so broad as the others. They are sections 24, 28, 29, and 51. Sec- 
tion 24 déclares the original jurisdictlon, and applies to ail cases of diverse 
citlzenship which involve a sufficient amount in dispute. Section 28 déclares 
the right of removal to exist as to the same class, and Is just as broad as 
section 24. Thèse two sections deal with the gênerai question of jurisdictlon, 
of subject-matter, and the status of diverse citlzenship. Section 51, on the other 
hand, deals with venue, or jurisdictlon of the pei-son, by providing that suit 
shall be brought only in the district of the résidence of either plaintifC or 
défendant. This section, like the other two, broadly applies to ail cases of 
diverse citlzenship, but has no application to jurisdictlon of subject-matter. 
This leaves only section 29, which provides how the right to remove, given 
by section 28, shall be exercised. It is not quite as broad as section 28, be- 
cause It does not fully reach a case like the one under considération, where 
nelther party résides in the state or in the district where the suit sought to 
be removed was begun. ' Ex parte Wisner held that no suit which cannot prop- 
erly be originally brought in a fédéral court ean be removed thereto from 
a state court, and although the case has on other points been limited, it has 
been repeatedly affirmed as to thls.z In re Winn, 213 TJ. S. 458, 464 [29 Sup. 
Ct. 515, 53 L. Ed. 873] ; McLaughlin v. Hallowell, 228 U. S. 278, 284 [33 Sup. 
Ct. 465, 57 L. Ed. 835]. Section 29, therefore, may be construed In a some- 
what différent way from sections 24 and 28. It relates entirely to procédure. 
No right of removal dépends upon it. It tells how to exercise a right secured 
by other sections, and does not apply to cases havlng a wrong venue so fully 
as it does to others. Hence the provision of section 28, giving the right of 
removal to the 'proper district,' may rightly be given paramount force over 
section 29, of more limited application, providing for removal to the dis- 
trict where 'the suit is pending.' One statute gives the right, and should not 
be considered to be limited by another statute providing how that right is to 
be exercised. Moreover, section 29 simply repeats .language contained in the 
acts of 1789 and 1875, in which It was entirely consistent and without con- 
fllct. Such répétition, therefore, has not as much force as if used for the 
first time. The meaning of the words 'proper district,' in section 28, cannot 
be mistaken. Under the législation of 1789 and 1875, they mean the district 
of the résidence of the défendant, or the district where be was found and 
served. Under the législation of 1887 and 1912, they mean the district of 
the résidence of the plaintiff or défendant. Unless their force is entirely 
destroyed by section 29, when appUed to the présent situation, défendants had 
an undoubted right to remove the case, either to the Western district of 
Wisconsin, or to the district of Montana. It would seem to be quite illogical 

> Ex parte Wisner, 203 V. S. «9, 27 Sup. Ct. 150, 61 L. Ed. 264. 

'The Wisner Case and Smith v. Lyon, 133 TJ. S. 315 [10 Sup. Ct 303, S3 L. Ed. 635], 
which U followed and approved, hâve led to much discussion among members of the bar, 
and hâve been crltlcized as contusing the distinction between jurisdictlon of person and ju- 
risdictlon of subject-matter, one subject to walver and the other not, and aa ignorlng the 
broad distinction between jurisdictloû and venu». But nelther one has been overruled or 
dlsapproved by the Suprême Court. 
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to say that section 29 Is insuflacient to glve any right of removal in a case 
like this (as In the Wisner Case), and yet in the same situation to décide It 
sufflcient to nullify section 28." 

D'efendants also rely on the Mattison and Stewart Cases cited below. 

As an argument based upon the history and language of the varions 
statutes relating to jurisdiction and removal, it is a persuasive one, al- 
though it may be said that section 29, by providing that "whenever any 
party, entitled to remove any suit mentioned in" section 28, niay de- 
sire to remove the same into the District Court of the district where 
the suit is pending, means to define the term "proper district" to be 
that where the state court suit is pending, thus making section 29 more 
than a practice provision, and tying together the two sections. This is 
the view of Judge Geiger, in Pavich v. Chicago, M. & St. P. Ry. Ce, 
225 Fed. 395 (Eastern District of Wisconsin, Sept. 11, 1914), and^ 
Klawa V. Chicago, M. & St. P. Ry. Co., 225 Fed. 395. 

The argument quoted also ignores the provision of section 28 that 
m diverse citizenship cases défendant cannot remove unless he is a 
nonresident of the state where the suit in the state court is brought, so 
that if the plaintiff had sued in a Wisconsin state court there could 
hâve been no removal. 

As to the meaning of the term "proper district," Chief Justice Fuller, 
in the dissenting opinion in the Moore Case, cited below, said : 

"The proper district, within the meaning of the second clause of the sec- 
ond section, means either of the districts made 'proper districts' by the first 
section of the act; and when the third section requires the pétition to be 'for 
the removal of such suit into a Circuit Court to be held In the district where 
such suit Is pending' it must hâve been contemplated that the suit would be 
pending In a 'proper district.' " 

But whatever may be the force of the argument in favor of removal, 
based upon language and history, it ignores wholly the purpose and 
spirit of ail the removal acts. While it has often been said by the 
courts that the law of removals is wholly statutory, yet the express 
words of the statute cover only a small part of the cases arising in 
actual practice. It is possible for some 150 différent cases of diverse 
citizenship and citizenship and alienage to be presented in removal 
cases; but the statutes expressly cover only a very few of thèse, the 
rest being left to construction. It is thus often necessary to disregard: 
express words, and find the proper rule from the intent and history 
of the législation. 

When the practical efïect of rulings in favor of removal to the 
"proper district" (especially to that of defendant's résidence) in this 
class of cases is considered, the enormous injustice which might some- 
times resuit is strikingly apparent. In one of the cases before Judge 
Geiger (Klawa v. Milwaukee Company) plaintiff was a citizen of 
Oregon and défendant of Wisconsin. Suit was brought in Washing- 
ton, and removed to Wisconsin, whence it was remanded. If it had" 
been retained, plaintiff must hâve followed it ail the way to Wisconsin. 
Quite possibly he would hâve been obliged to abandon his claim alto- 
gether. No such hardship would resuit in this case, because it might 
be as easy for plaintiff to proceed in Superior or La Crosse, Wis., 
as in St. Paul, Minn. ; but in many cases to grant removal would put 
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the plaintifï to great inconvenience, which would undoubtedly in some 
be practically prohibitive. And this enlarged jurisdiction would un- 
justly occur as a resuit of the construction of statutes intended to con- 
tract the jurisdiction. Cochran v. Montgomery Co., 199 U. S. 260, 
26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. Cas. 451. The act of 1887 was 
so intended, and every statute enacted by Congress since then was 
expressly so designed. The jurisdictional lirait has been raised from 
$2,000 to $3,000. Suits under the fédéral Employers' Liability Act 
(Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657- 
8665]), hâve been denied removal. Suits by or against national banks 
or fédéral corporations do not any more ipso facto involve fédéral 
questions. The gênerai purpose of Congress for the last 28 years to 
narrow the fédéral jurisdiction is plain. Yet in the face of ail this 
the court is asked to retain jurisdiction in a district to which défend- 
ants would not hâve been entitled to removal if the action had been 
begun in Wisconsin. 

It is obvions that it could not hâve been the intention of Congress 
to permit such a removal as this, nor has it ever expressly done so. 
Jurisdiction can only be retained by a construction clearly opposed 
to the spirit of the statutes. The fédéral courts hâve almost uniformly 
denied removal in doubtful cases. This is well expressed by Judge 
Caldwell in Fitzgerald v. Missouri Pac. R. Co. (C. C.) 45 Fed. 812. 
He said: 

"It Is urged by counsel for the défendant that, If it Is doubtful whether the 
cause Is removable, the doubt should be resolved in favor of the jurisdiction 
of this court. But the converse is the rule. When it is settled that the ju- 
risdiction of the court in a removal cause is doubtful, ail doubt as to what the 
court should do is dispelled, and the cause will be remanded. This rule is in 
harmony with the spirit and design of the act of Congress. Congress has 
gone as far as It can to diminish the evils resultlng from questions of disputed 
or doubtful jurisdiction in such cases, by repealing the act which allowed an 
appeal or writ of error from an order remandiiig a cause. Under the exist- 
ing law, an order remanding a cause éliminâtes the question of jurisdiction 
from the case, and remits It to the state court for trial upon its merits. If 
It turns out on the trial of the cause in the state court that it involves a féd- 
éral question, and the right claimed under the fédéral law is denied to the 
party claiming it, the judgment of the state court on that question may be 
reviewed lu the Suprême Court of the United States. But the order remanding 
the cause is not subject to review, and the case is finally disposed of on its 
merits, and the lltigation ended. On the other hand, the erroneous assump- 
tion of jurisdiction in a removal cause works serious hardship. After the 
delay and expense incident to the préparation and trial of a case on its merits, 
the beaten party may take the case to the Suprême Court, where it must be 
reversed for want of jurisdiction, and remanded to the state court. Bven the 
party who removes the case is not bound by his ovm act, but, if beaten on 
the merits in the Circuit Court, may appeal to the Suprême Court, and wlU 
there be heard to say that the Circuit Court erred In taklng jurisdiction of 
the case, though it did so on his own pétition ; and after years of expensive 
litigation the parties to a suit improperly removed from the state court flnd 
themselves just where they were when the cause was removed. Everything 
done in the case after removal counts for nothing; the case is no nearer an 
end on its merits than when it was begun." In re Silvies River (D. C.) 19» 
Fed. 495, 503. 

The presumption against the jurisdiction is not to be carried to an 
unreasonable extent, however, as held by the Circuit Court of Ap- 
peals of the Eighth Circuit in Boatmen's Bank v. Fritzlen, 135 Fed. 
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650, 655, 68 C. C. A. 288, certiorari denied 198 U. S. 586, 25 Sup. Ct. 
803, 49 L. Ed. 1174. Judge Sanbom said: 

"Every consclentious judge, every thoughtful man, upon whom la laid the 
grave responsibllity and the heavy burden of determinlng the rlghts of hls 
fellows, rejolces In the thought, wherever such Is the case, that hls décision 
may he reviewed, and that, If erroneous, It wlU not work irréparable injustice 
to him whom he deems It hls duty to defeat. When a case has been removed 
f rom a state to a fédéral court, and a motion to remand It is made, or when 
a motion to remove It is presented In the flrst instance to the fédéral court, 
the petltloner either has or he has not the right to the trial and décision of 
hls controversy In that court. That right is of sufficlent value and gravity 
to be guaranteed by the Constitution and the acts of Congress. If it exists, 
and the Circuit Court dénies its existence, and remands or refuses to remove 
the suit, the error is remedlless, and it deprives the petltloner of hls con- 
stltutional right. If the right does not exlst, and the court affirms Its exist- 
ence and retains the suit, the error may be eorrected by the Suprême Court. 
An error that the aggrieved party may correct is less grievous than one that 
is wlthout remedy. And the true rule is that motions to remand and for re- 
moval should be decided, not by the existence of doubts, but by the prépondér- 
ance of the facts, the law, and the reasons which condition them, in view of 
the fact tliat the right to invoke the jurisdlction of the fédéral court is a 
valuable constltutional right, and an erroneous afflrmance of the clalm to 
that right may be eorrected by the Suprême Court upon a certiâcate of the 
question of jurisdiction, whlle an erroneous déniai of the clalm is reme- 
dlless." 

The State court also affirmed the right of removal, and this was ap- 
proved on writ of error. Fritzlen v. Boatmen's Bank, 212 U. S. 364, 
29 Sup. Ct. 366, 53 L. Ed. 551. The court say : 

"So far as the separable nature of the controversy Is concerned, arislng on 
the record as it exlsted at the time the second application to remove was 
made, we mlght rest content with saying that we think the removal was 
rlghtly allowed, for the reasons stated in the opinion of the court below and 
in that of the Circuit Court of Appeals for the Elghth Circuit In Boatmen's 
Bank v. Fritzlen, supra, and the authorities there cited." 

The question has corne up in one form or another in the foUowing 
cases: Those tending to sustain the right of removal to a district 
other than that in which suit is pending are Suydam v. Smith (N. Y.) 
1 Denio, 263 ; Norton v. Hayes (N. Y.) 4 Denio, 245 ; Burck v. Tay- 
lor (C. C.) 39 Fed. 581 (affirmed generally in 152 U. S. 634, 14 Sup. 
Ct. 696, 38 L. Ed. 578) ; Mattison v. Boston & M. R. Co. (D. C.) 205 
Fed. 821 ; Stewart v. Cybur Lumber Co. (D. C.) 211 Fed. 343 ; Park 
Square Automobile Station v. American Locomotive Co. (D. C.) 222 
Fed. 979; Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co. (D. 
C.) 224 Fed. 566. Décisions tending to deny the right of removal into 
any district other than the one where suit is pending in the state court 
are Cobb v. Globe Mutual L. Ins. Co., 3 Hughes, 452, Fed. Cas. No. 
2,921 ; Knowlton v. Congress & E. Spring Co., 13 Blatch. 170, Fed. Cas. 
No. 7,902; Murdock v. Martin (C. C.) 178 Fed. 307; Rubber & Cellu- 
loïd Hamess Trimming Co. v. Whiting-Adams Co. (D. C.) 210 Fed. 393 : 
St. John V. Fidelity & Guaranty Co. (D. C.) 213 Fed. 685 ; Cincinnati,' 
H. & D. R. Co. V. Orr (D. C.) 215 Fed. 261 ; Shawnee Nat. Bank v. 
Missouri, K. & T. R. Co. (C. C.) 175 Fed. 456; Pavich v. C, M. & 
(St. P. Ry. Co., and Klawa v. C, M. & St. P. Ry. Co., 225 Fed. 395 
(U. S. Dist. Court, E. D. Wis., Sept. 11, 1914); St. Louis & San 
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Francisco R. Co. v. Kitchen, 98 Ark. 507, 136 S. W. 970, 50 L. R. 
A. (N. S.) 828. The last case has a full note discussing the question, 
from which many of the cases cited were taken. Two décisions above 
cited, directly in point and reaching opposite conclusions, are Stewart 
V. Cybur Lumber Co. (Judge Toulmin) and St. John v. Fidelity & 
Guaranty Co. (Judge Rose). 
The motion to remand should be granted. 



In re STAFFORD. 

(District Court, D. Conneeticut. September 1, 1915.) 

No. 3239. 

1. Equiït <g=»409 — FiKDiNGS OF Spécial Mastee — Weight. 

Flndings and report o£ a spécial master are entltled to Vas greatest 
weight, and sliould be set aside by tlie court only in case of manifest 
error. 

[Ed. Note.— For otber cases, see Equity, Cent Dlg. §§ 904, 920-923; 
Dec. Dig. <S=409.] 

2. Bankrtjptct <g=»408 — Discharge — Concealment of Assets — False Oath. 

Bankrupt will not be denied a disebarge on the ground of concealment 
o£ assets or false oath to his schedules, where there was no fraudulent 
Intent, but he diselosed the full facts to compétent counsel to advise hiœ, 
and was gulded by their advice as to what the law required hlm to in- 
clude in his schedules. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ T32-736, 759, 
762, 763; Dec. Dig. <g=»408.] 

3. Bankruptcy <S=5407 — Dischaege — "False" Crédit Statements. 

"False," within Bankr. Act July 1, 1898, c. 541, § 14b (3), 30 Stat. 550 
(Comp. St. 1913, § 9598), bairring right to discharge of a bankrupt who 
obtained crédit on false statements made by him for that purpose, mean- 
ing false, coupled with, an intent to deceive, statements slgned by bank- 
rupt as président of a corporation, containing a true report of its financial 
condition as shown by its books, and In signing which he whoUy relied 
on the advice and judgment of his flnanclal adviser, who had looked over 
ànd approTed them before they were submitted to him for his signature, 
wlU not bave such effect. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §i 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec Dig. <®=5407. 

For other définitions, see Words and Phrases, First and Second Séries, 
False.] 

In Bankruptcy. In the matter of George A. Stafford, bankrupt. 
On motion to confirm report of spécial master. Confirmed, and bank- 
rupt discharged. 

Charles D. Lockwood, of Stamford, Conn., for bankrupt. 
Galen A. Carter, of Stamford, Conn., foi- objecting creditors, 

THOMAS, District Judge. This matter is now before the court 
on a motion to confirm the report of the spécial master, on a référ- 
ence to hear the évidence and make a finding and report on specilica- 
tions filed by certain creditors in opposition to the bankrupt's dis- 

C=3For other cases see same topic & KBY-NXJMBER in ail Key-Numbered Digests & Indexes 
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charge. The master foundthat the grounds of objection were not 
sustained, and recommended that the bankrupt be granted his dis- 
charge. 

The évidence shows that the bankrupt, as président of G. A. Stafford 
& Co., a corporation, signed and sent to each of the objecting cred- 
itors on January 22, 1913, a written statement which purported to 
show the financial condition of the corporation on December 31, 1912, 
ail the statements being identical in form and substance, the original 
having been submitted to and approved of by one Jérôme, the financial 
adviser of the corporation, whose advice it was accustomed to follow 
in ail financial matters, and to whom it paid a salary for acting as 
its financial adviser, and at the same time Jérôme was and had been 
a stockholder and director of the Chatham & Phœnix National Bank, 
one of the objecting creditors, and was and had been on its discount 
committee, and it was he who arranged in the first instance with that 
bank, and with the other objecting creditors, for the Unes of crédit 
which they extended the corporation in the discounting of its paper, 
ail of which bore bankrupt's indorsement. 

The statements were gotten up by the corporation's bookkeeping de- 
partment, under Jerome's supervision, and bankrupt supposed and be- 
lieved them to contain a true statement of the corporation's condition 
as shown by its books. They were not correct, however, in that al- 
though, on December 31, 1912, the corporation owed $159,517.70 on 
account of loans made to it by two banking firms in December, 1912, 
no part thereof was included in the total of the liabilities set forth in 
the statements, nor did any of said statements include, either under 
the head of "Accounts Receivable" or otherwise, accounts which tlie 
corporation had assigned to the concerns making thèse cash advance- 
ments, as security for payment of their 'loans, with this exception, that 
the excess of the face value of the accounts thus assigned, amounting 
to about $14,000, over and above the indebtedness owed on thèse loans, 
went to make up the total of the item therein termed "Accounts Re- 
ceivable," although the statements did not specifically so state. 

Bankrupt knew of thèse facts, but he believed that, where accounts' 
were so assigned, they became the property of the person to whom 
assigned, and that no part thereof belonged to the corporation, other 
than whatever the excess might be, in face value, over and above the 
indebtedness to sccure which they had been assigned. 

The resuit was that the statements, correct in other respects, in so 
far as is hère material, accounted for only the assumed equity in the 
assigned accounts, instead of putting the entireamount thereof on 
one side of the statements and the indebtedness to secure which they 
were assigned on the other, so that they contained nothing from which 
any knowledge could be obtained, by persons not otherwise acquainted 
with the facts, that the corporation had pledged some part of its "ac- 
counts receivable" as security for loans. 

Without knowledge of the fact that the corporation owed the sum 
of $159,517.70, in addition to the amount of its liabilities set forth in 
said statements, or that accounts owing the corporation of about the 
same amount had been assigned as security for cash loans, the Coal 
& Iron National Bank on January 2, 1913, discounted for the corpora- 
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tion one of its notes for $5,000, bearing bankrupt's indorsement ; on 
Janaary lOth, another similarly indorsed and of like amount; a third 
on Jatiuary 22, 1913 ; and still another on March 6, 1913. 

The Metropolitan Bank on December 24, 1912, also without knowl- 
edge of the facts above related, discounted one of the corporation's 
notes for $5,000 bearing bankrupt's indorsement; a similarly made 
and indorsed note for the same amount on February 13, 1913; and 
on March 6, 1913, one for $2,500. And the Chatham & Phœnix Na- 
tional Bank, without knowledge of said facts, discounted two $5,000 
notes of the corporation bearing bankrupt's indorsements, on January 
16, 1913 ; two more of like amount and similarly indorsed, on Jan- 
uary 29th ; and two others on February 5, 1913. AU of thèse $5,000 
notes were fuU renewals, and the $2,500 note a partial renewal, of 
notes maturing on or about the dates mentioned; the originals repre- 
senting cash loans made to the corporation prior to December 31, 
1912. The note of $2,500 maturing on March 6, 1913, was met by 
the note then discounted and a cash payment by the corporation of 
$2,500. 

Both the Coal & Iron National Bank and the Chatham & Phœnix 
National Bank had been doing business with the corporation from 
about the time it commenced business in February, 1908, and previ- 
ous to that time had had business transactions with another concem 
in which the bankrupt was largely interested, so that the managers 
of thèse banks were well acquainted with bankrupt, and knew his 
business standing and réputation covering a period of at least eight 
years, and during that time the Chatham & Phœnix National Bank 
and tlie Chatham Bank, which was its immédiate predecessor, had 
discounted and been fully paid commercial paper on which the bank- 
rupt was indorser amounting to over $500,000. 

The first paper, however, which the Metropolitan Barik discounted 
for the corporation, was brought to that bank some time in February, 
1912, shortly after the corporation, acting on the suggestion of Jérôme, 
its financial adviser, who was solicited, thereto by one of the bank's 
officers, had opened a deposit account therein; and he at the time 
presented to the bank a statement which purported to show the finan- 
cial condition of the corporation as of December 31, 1911, similar in 
every way to one furnished by it to the other objecting creditors on 
January 20, 1912. 

The loans which the objecting banks made the corporation, repre- 
sented by the original notes, were based, not only ùpon the financial 
standing of the corporation on December 31, 1911, as shown by the 
statements sent to the first two mentioned banks under date of Janu- 
ary 20, 1912, and to the third on February 27, 1912, but partly upon 
the réputation of the bankrupt in the cotton goods trade and among 
bankers generally. The funds thus obtained were used exclusively 
in the furtherance of the corporation's business, and bankrupt had no 
direct benefit from any loans made the corporation. 

Had any of the objecting creditors knowledge of the fact that the 

corporation was pledging any of its accounts receivable as security for 

loans obtained from other parties, they would not hâve advanced any 

money on notes of the corporation bearing bankrupt's indorsement 

226 F.— d 
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alone, unless tlie same was accompanied by satisfactory collatéral; 
neither would they hâve accepted the notes which they received dur- 
ing the months of January, February, and March, 1913, in renewal 
of the notes of the corporation then maturing. 

Several corporations and mills closely allied with this corporation, 
or owing it large sums of money, together with financial institutions 
to whom it was indebted, became involved in financial difficulties ; 
some going into the hands of receivers, others into bankruptcy, and 
still others into the hands of creditors' committees. The corporation 
was thus deprived of a large amount of standing discount crédit which 
it had been accustomed to dépend upon whenever required from cer- 
tain banks and bankers, and the losses on its February, 1913, business, 
as shown by the report of the corporation's bookkeeper to the bank- 
rupt late on the night of March 13, 1913, was such that bankrupt de- 
termined it was best to seek légal advice, with a view of having receiv- 
ers appointed for the corporation, so as to stay the daims of holders 
of maturing obligations, and conserve the interest of ail its creditors 
by preventing its assets from being unduly sacrificed. 

On the next day bankrupt consulted a member of the New York 
bar, who then resided near his home, explained to him the corpora- 
tion's situation and his connection with its afïairs, and under the at- 
torney's advice equity proceedings were begun and had and receivers 
appointed for G. A. Stafïord & Co. on March 18, 1913. At this time 
neither the bankrupt, nor the attorney whom he consulted, nor the re- 
ceivers of G. A. Stafford & Co. for some time after their appointment, 
althougK they had made an investigation of the corporation's afïairs, 
believed the corporation anything but solvent, or that anything further 
was necessary than that a reasonable time be granted the corporation 
in which to realize the fair value of its assets in order to pay its cred- 
itors in full. 

During the conversation which bankrupt had on March 14th with 
this New York attorney, he was questioned as to the record title to 
his home, and, having informed the lawyer that it stood in his own 
name, although he had for some time contemplated conveying the 
equity therein to his wife, the lawyer advised that he should do this 
without delay, and that there was no légal impediment to such a 
transfer being made. The laviryer prepared deeds of conveyance, and 
the bankrupt executed the same, and thereby the title to bankrupt's 
home became vested in his wife on March 17, 1913. 

Bankrupt, having received , no salary from the corporation after 
November 1, 1912, and realizing that the company would be unable 
to pay him any for some time to come, arranged with one Boyle, his 
brother-in-law, to advance him from time to time, as he might re- 
quire for family living purposes, $17,500, for which bankrupt was to 
give his note, secured by a second mortgage on said premises for $17,- 
500, naming as the payée in the note and as the grantee in the mortgage 
deed one Franklin B. Gardner, whom it had been agreed would act 
as trustée for Boyle, and Boyle thereafter, through said Gardner, ad- 
vanced the sum of $4,000 on the strength of said note and mortgage, 
and at ail times was able and ready and intended to pay bankrupt 
the remainder of the sum agreed upon •vyhenever requested. This 
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note and môrtgage was subsequently assigned by Gardner to Boyle, 
and at the time of the hearing of this matter Boyle was the record 
owner of the mortgage. 

While bankrupt's attorneys were preparing the schedules of his bank- 
ruptcy pétition, he related to them the f acts conceming the trahsf er 
to his wife of his equity in the homestead, and was told that, because 
the savings bank holding the fîrst mortgage on the property had sub- 
sequently required the wife, as owner of the equity, to sign the mort- 
gage note, which bankrupt had originally executed in favor of the 
bank, and as the holders of mortgage notes would hâve to surrender 
their security before they could file their claims against his estate, and 
as the security was ample, and there was no probability of such claims 
being presented in his case, it was not necessary for bankrupt tô list 
the mortgage notes as liabilities in the schedules,. and as more than 
four months had passed since the equity in the real estate had been 
transferred to his wife he was not required to include it as an asset in 
his schedules. 

Early in May, 1913, the auditor's report on Stafford & Co. having 
shown such a shrinkage in the value of its assets as to indicate its in- 
ability to pay ail creditors in full, bankrupt, realizing his obligations 
as indorser on the corporation's paper, with the knowledge and con- 
sent of his wife, informed the receivers, and by writing the président 
of the Chatham & Phœnix National Bank, that he was ready and 
willing to turn over to the receivers, as trustées for the benefit of his 
creditors, ail his real and personal property, and intended to include 
there,with the equity in the homestead then standing in the name of 
his wife. 

Bankrupt and his wife were ever ready and willing to release the 
equity in the homestead to his trustée, and expected that the trustée 
would make request therefor, and bankrupt's attorneys had knowl- 
edge of this fact, and had had several conférences with the attor- 
neys representing the trustée as to such a transfer being made. The 
trustée in bankruptcy, nevertheless, without making request of tlie 
bankrupt or his wife for the conveyance of said equity to hira, brought 
suit therefor, returnable to the superior court for Fairfield county, 
Conn. This suit was subsequently withdrawn, upon the bankrupt and 
his wife executing a conveyance of their interest in the homestead to 
the trustée. 

The bankrupt filed his pétition in bankruptcy on October 6, 1913, and 
the objecting creditors later fîled their proofs of claim, based on the 
bankrupt's indorsement of the corporation's aforementioned notes. 
Thèse creditors now claim that the statements sent them on January 
22, 1913, should hâve given the information of the additional indebt- 
edness for the cash loans to the corporation during December, 1912, 
to secure the payment of whicb accounts owing the corporation had 
been assigned, and because thèse statements contained nothing where- 
by creditors could obtain knowledge of those facts, that the statements 
were not true and complète as to the corporation's financial condition 
on December 31, 1912, and therefore were materially false, and be- 
cause bankrupt signed them, with knowledge of said omissions,, that 
he had obtained from the objecting banks money on crédit upon ma- 
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ierially false statements in writing made for the purpose of obtaining 
3uch crédit, and that the applicant for discharge, while a bankrupt 
and after the appointment and qualification of his trustée, knowingly 
and f raudulently concealed certain property, i. e., real estate, from his 
trustée, inasmuch that, while he had caused to be executed and placed 
on record a mortgage of $17,500, no considération therefor was ad- 
vanced by the party named as the mortgagee therein, and that he had 
subsequently transferred through a third party to his wife, without 
considération, said premises, subject to said mortgage and to a prior 
savings bank mortgage ; that he continued to conceal said property 
until after the trustée had brought the suit against bankrupt and his 
wife, claiming a conveyance of said premises to him as trustée; that 
bankrupt had executed said mortgage of $17,500, and subsequently 
transferred the equity în the premises to his wife, for the purpose of 
hindering, defrauding, and delaying the objecting creditors while he 
was heavily indebted to them; that he knowingly and f raudulently 
omitted said property from his schedules of assets, and also know- 
ingly and fraudulently omitted from his said schedule of liabilities the 
mortgage note of $20,000 to the savings bank, and, having sworn to 
the truth of his bankruptcy schedules, he had thereby knowingly and 
froudulently made a false oath to his pétition and schedules in bank- 
ruptcy; and that therefore his pétition for a discharge should be 
denied. 

The principal questions a!re, in view of the facts found by the spé- 
cial master, which seem to me to be supported by the évidence : 

First. Should the bankrupt be denied his discharge because, while 
président and principal stockholder of a corporation, now in course 
of liquidation through equity and receivership proceedings, brought 
and pending in New York state, he permitted to be issued and sent 
out over his signature as such président certain statements in writing 
purporting to set forth the true financial condition of the corporation, 
which statements in a measiire were relied upon by some of the ob- 
jecting creditors as a basis for the acceptance of renewals of certain 
notes of the corporation held by them and representing loans which 
they had previously made to the corporation. 

Second. Should the bankrupt be denied a discharge because of the 
fact that some six months before his adjudication as a bankrupt, and 
while he believed that he was solvent, he conveyed to his wife, with- 
out considération, his equity in the homestead, and because he had 
also failed to list in his bankruptcy schedules said equity as an asset, 
and also, as a liability, certain of his own notes secured by mortgage 
on said real estate. 

[1] The rule that the findings and report of a spécial master are 
entitled to the greatest weight, and should be set asid'e by the court 
only in cases of manifest error, is too firmly established to require 
the citation of authorities. In the Matter of Hodge (D. C.) 205 Fed. 
824, it was held that the conclusion of a référée, who saw and heard 
the witnesses, should only be disturbed in clear cases of error, and — 

"tue referee's findings upon conflîcting évidence or when différent Inferences 
rmty be drawn from a conceded state of facts, are entitled to the same consid- 
ération as those of a District Judge." 
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[2] The failure to schedule or surrender property to the trustée is 
not per se, or ipso facto, knowingly and fraudulently concealing it, 
though an omission to sciiedule property fraudulently conveyed usu- 
ally amounts to a concealment wliere the bankrupt retains any inter- 
est therein. Where, however, the évidence shows an entire absence 
of fraudulent intent, no such offense has been committed as will war- 
rant the déniai of a discharge on the ground of concealment. In re 
McCann (D. C.) 179 Fed. 575; In re Doyle (D. C.) 199 Fed. 247; 
In re De Mauriac (D. C.) 206 Fed. 358. 

Where it appears that a bankrupt has concealed assets which hâve 
not been listed in bis schedules, he will be deemed to hâve taken a 
false oath when he swore to the truth of the schedules. In re Haie 
(D. C.) 206 Fed. 856; In re Gantor, 26 Am. Bankr. Rep. 859. But if 
a false oath was due to a mistake in fact, or the honest advîce of 
counsel, to whom the bankrupt had disclosed ail the facts relative to 
the items omitted from bis schedules, and which form the basis of 
the objections, a discharge will not be refused. In re Doyle (D. C.) 
199 Fed. 247; In re Eaton (D. C.) 110 Fed, 731. In other words, 
such oath must bave been knowingly and fraudulently made. In re 
Cohen et al. (D. C.) 149 Fed. 908; In re Salsbury (D. C.) 113 Fed. 
833. 

Such an objection will be sustained by such proof as will overcome 
the presumption as to the honesty of the bankrupt's purpose. Rem- 
mers V. Merchants'-Laclede Nat. Bank, 173 Fed. 484, 97 C. C. A. 
490. The bankrupt, having disclosed the full factfe to counsel com- 
pétent to advise him in the premises, and having been guided by their 
advice as to what the law required him to include in his bankruptcy 
schedules, should not be made to suffer, even if such advice was er- 
roneous. 

[3] Relative to the objections based upon the alleged falsity of the 
statements sent out January 22, 1913, said alleged falseness consisting 
in the omission of the débit and crédit items hereinbefore mentioned, 
it will be noted that this phase of the coritroversy must be confined 
within very narrow limits. 

Thèse creditors now claim that the financial statements sent out 
January 22, 1913, should bave given information of the indebtedness 
of $104,577 to Dockendorf & Co. and the $55,000 owed Gay & Co. 
on account of their advancements to the corporation in Decethber, 
1912, and that they should hâve included the assigned accounts, or 
given information as to their having been so assigned, and that, be- 
cause there was nothing in them whereby creditors might obtain 
knowledge of those facts, the statements were not true and complète 
statements of the corporation's financial condition on December 31, 
1912, and therefore were materially false. 

The statements complained of were signed by the bankrupt as prés- 
ident of the corporation, and the testimony is undisputed that the 
notes received by the banks from the corporation during the month 
of January, 1913, were accepted by them upon the standing of the 
corporation as understood from the statements dated January 20, 
1912 (to which no exceptions bave been taken), and the investigation 
which the bank officers had then made relative to the condition of 
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the corporation's business and the bankrupt's personal standing. The 
only notes, theref ore, which can now be claimed to hâve been accepted 
on the basis of the financial statements which form the basis for 
this objection were those received by the banks on February 3, Feb- 
ruary 13, and March 6, 1913. 

The law requires that the written statement relied upon to bar a dis- 
charge must not merely be shOwn to be incorrect but intentionally and 
knowingly so. The word "false," as used in section 14b (3), means 
false coupled with an intention to deceive. Gilpin v. Merchants' Nat. 
Bank, 165 Fed. 607, 91 G. C. A. 445, 20 h. R. A. (N. S.) 1023 ; Frank- 
lin V. Monriing Dry Goods Co., 217 Fed. 929, 133 C. C. A. 601. It 
must also be shown that the creditor relied upon the statement when 
parting with his money or property, and that, if he did rely upon it, 
and it was materially false in f act, it is sufficient to def eat a discharge. 
If the creditor, however, did not rely upon it, or if the debtor did not 
make the statement for obtaining the money or property on crédit, it 
will not bar a discharge, no matter how false the statement may hâve 
been. Shaffér v. Koblegard Co., 183 Fed. 71, 105 C. C. A. 363. A 
false statement made by a bankrupt may bar his right to a discharge, 
although the crédit was obtained by a corporation of which the bank- 
rupt owned the majority of the stock. In re Dresser & Co. (D. C.) 
144 Fed. 318; In re Bleyer, 215 Fed. 896, 132 C. C. A. 236. 

Waiving the question as to whether any part of thèse notes actually 
represent money obtained by the corporation, the court is now called 
upon to say whether the décision of the Circuit Court of Appeals for 
the Second Circuit, in the Matter of Bleyer, supra, must be so con- 
strued as to prevent the benefit of a discharge to the bankrupt herein. 
A careful reading of that case will disclose that Bleyer conducted his 
business under the form of a corporation, and, as the président there- 
of, procured money f rom a bank on notes of the corporation indorsed 
by him, a large portion of which money he devoted to his individual 
use, while in this case the évidence is that the money which the cor- 
poration obtained on the loans represented by the original notes ail 
went to the legitimate uses of ,the corporation, and that the bank- 
rupt received no personal pecuniary benefit from any moneys loaned 
the corporation. 

It will therefore be seen that the décision of the court in that case 
was based upon the fact that the bankrupt had, by his own willful 
misrepresentation and deceit, obtained a personal advantage, while in 
the case at bar the facts are that, the bankrupt believed that the state- 
ments which he signed contained a true report of the financial con- 
dition of the corporation as shown by its books, and that he wholly 
relied upon the advice and judgment of his financial adviser, Jérôme, 
who looked over and approved the original of the statements before 
they were submitted to bankrupt for his signature. I am therefore of 
the opinion that the spécial master was justified in concluding that 
the objectors had failed to sustain their contentions. 

The report of the spécial master will therefore be confirmed, and a 
discharge granted. Decree accordingly. 
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HUBBAED et al. v. LOWE, Internai Revenue Collector. 
(District Court, S. D. New York. October 15, 1915.) 

1. Statutes <S=>G — Enactmej«t — Housb of Obigin — "Bill." 

A "bill" is a draft of a proposed statute submitted to the Législature 
for enactment, though tbe word is often used loosely as synonymous with 
act or law, and it is not the statute, or tlie final pr<^uct of the législative 
will, but a Project for a statute, which by amendaient may take a very 
différent shape by the time It is ready for promulgation as a law, to 
which the Constitution refers in the provision requiring ail bills for rais- 
Ing revenue to originate in the House of Kepresentatives. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. S 5; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bill.] 

2. Evidence <S=»34— Judicial Notice — Statutes. 

The courts take judlcial notice tbat the Statutes at Large describe the 
Cotton Futures Act of August 18, 1914 (38 Stat 693, e. 255) aa "S. 110" 
(meanlng Senate Bill 110). 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 49, 50; Dec. 
Dig. ®=334.] 

3. Statutes <g=>285 — Enactment — Evidence. 

Where an act, as It lies engrossed in the office of the Secretary of 
State, bears the legend "S. 110" (meanlng Senate Bill 110), and contains 
a certiflcate of the secretary of the Senate that it origlnated in the Senate, 
afflxed pursuant to a praetiee originally based on a joint rule and con- 
tinued without interruption after the abrogation of the rule, the court 
must accept the statement of the records that the act originated In the 
Senate, and the joumals of Congress cannot be resorted to. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. §§ 17, 27, 384, 385 ; 
Dec. Dig. <S=>285.] 

4. Pleading <S=>214 — Admissions by Demureek — Mattees Not Well Plead- 

ED. 

A deraurrer admits nothing not well pleaded, and that which cannot 
be lawfully proved cannot be well pleaded. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 525-534; Dec. 
Dig. (©=>214.] 

5. Statutes ©^ô — Enactment — Revenue Bills — House of Oeigin. 

The Cotton Futures Act, as originally passed by the Senate, sought to 
prohibit contracts for cotton futures not in the form therein prescribed, 
by excluding from the mails ail matter relating to the business of those 
exchanges not using the statutory contract; but the House of Repré- 
sentatives struck out everything after the enactlng clause and substi- 
tuted a différent act, seeking to prohibit such contracts by the imposition 
of a prohibitive tax. Beld, that the blU originated in the Senate, within 
the constitutional provision requiring revenue bills to originate in the 
House of Représentatives, but providlng that the Senate may propose or 
concur wlth amendments as on other bills ; and hence, even though the 
journals of Congress were resorted to, the resuit would be the same, as 
is shown by the certiflcate of,tlie secretary of the Senate that the bill 
originated in the Senate, as it is a common praetiee and In. a parliamen 
tary seuse is proper and permissible to substitute by amendment any- 
thing germane to the matter of a pending bill, and the court cannot 

©sbFW ether cases see same toplo £ SBT-NUMBBR.ln ail Key-Numbered Dlgests ft Indexes 
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substitute Its own opinion for tlie congressional opinion of congresslonal 
procédure and the meaning of amendments. 
[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 5; Dea Dlg. 

<®=6.] 

6. Statutes <S=363 — Enactment — Revenue Bills — House of Origin. 

The Ootton Futures Act, having originated in ttie Senate, contrary to 
the constitutional requlrement that bllls for raising revenue sliall origi- 
nate in the House of Représentatives, it is not and never was a law. 

[Ed. Note. — For other cases, see Statutes, Dec. Dig. <S=>63.] 

At Law. Action by Samuel T. Hubbard and others against John 
Z. Lowe, Jr., as Collecter of Internai Revenue. On gênerai demurrer 
to the complaint. Judgment for plaintiffs. 

Action at law to recover a tax alleged to hâve been illegally assessed against 
and collected f rom plaintiffs. Heard on gênerai demurrer to the complaint 

The tax in question was imposed under "United States Cotton Futures Act," 
approved August 18, 1914 (38 Stat. 693, c. 255). The complaint sets forth in 
the fullest manner the oi-lgin and. hlstory of this statute, as shown by the 
joumals of the Senate and the House of Représentatives, and avers that on 
May 28, 1915, the plaintiffs, on the New York Cotton ïïxchange, made a con- 
tract for the sale of cotton for future delivery, a copy of which contract is 
annexed to the complaint, and is not in the form nor does It contain the pro- 
visions prescribed and provided for by section 10 of the statute and the régu- 
lations promulgated by the Secretary of the Treasury pursuant to the act un- 
der date of January 30, 1915. It is further shown that shortly after the exé- 
cution of this cotton futures contract the Commissioner of Internai Revenue, 
under the authority of the Cotton Futures Act, assessed a tax upon the sald 
contract. The défendant demanded payment of the tax so assessed and 
threatened to le\'y upon plaintiffs' property for the same, whereupon plaintiffs 
paid the amount of the tax under protest, and after unsuccessful appeal ta 
the Secretary of the Treasury brought this action to recover the $1,000 so 
paid. 

The ground of recovery is "that said United States Cotton Futures Act is 
not and was not on May 28, 1915, or at any time thereafter, a law of the 
United States." The reasons assigned for its not being a law are its uncon- 
stltutionality, because: 

(1) The tax is upon the privilège of dealing on exchanges, and not upon the 
business itself there transacted, but the tax is laid or not laid, not by the ex- 
tent of the privilège, but by the manner of use of the privilège — that is to 
«ay, a man who makes a contract on the exchange in the form approved by 
the statute is not taxed. but if the same or another man makes a contract of 
the same value or transacts the same amount of business on the same ex- 
change, but uses any other form of contract than that governmentally ap- 
proved, he is taxed. This classification of or measure for taxation is said 
to be unconstitutlonal and to vitiate the entire statute. 

(2) The United States Cotton Futures Act is in the language of the Constitu- 
tion "a Mil for raising revenue" ; but it did not orlglnate in the House of Rep- 
résentatives, and did orlglnate in the Senate. It is therefore uncoustitutional, 
because the command is imperative that "ail bills for raising revenue shall 
orlglnate in the House of Représentatives; but the Senate may propose or 
concur with amendments as on other bills." 

The demurrer admits the history of the blU to be true, and casts upon the 
court the duty of deciding whether the statute Is unconstitutlonal upon 
either of the grounds assigned. 

Miller & Auchincloss, of New York City (David Hunter Miller, of 
New York City, of counsel), for plaintiffs. 

H. Snowden Marshall, U. S. Atty., and Earl B. Barnes, Asst. U. 
S. Atty., both of New York City, for défendant. 

^saFor otber cases see same toplc £ KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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HOUGH, District Judge (after stating the facts as above). That 
an unconstitutional statute is not a law at ail is a proposition no longer 
open to discussion. It has not, however, been so often considered that 
there are varieties of unconstitutionality. This fact is illustrated by 
the two branches of argument presented in this case. 

The common and ever-recurring question arising under those laws 
regulating laws, which we call Constitutions, is whether a given act 
seeks to produce a resuit f orbidden by the fundamental law. The much 
rarer and less important problem is whether the lawmakers hâve used 
the constitutional tools in the manner constitutionally prescribed. 

The exercise of judicial power in respect of the first question in any 
of iîs protean forms is a matter of great seriousness, for it often 
amounts to a déniai of the législative will on subjects long considered 
and solemnly determined. The second form of unconstitutionality is 
far less important, for it is usually no more than a déclaration that by 
carelessness or inadvertence something has been donc in such slovenly 
.shape that it must be done over. 

For every reason, therefore, it seems best to first consider the objec- 
tion to this statute based upon the statement that it is a bill for raising 
revenue originating in the Senate, and if that objection be "good be- 
yond rational doubt" (International Mercantile Marine Co. v. Stran- 
ahan [C. C] 155 Fed. 428), to go no further. I am perhaps saved 
from inquiry whether the Cotton Futures Act is a "bill for raising 
revenue" by the agreement of counsel on this point. They bave ail 
asserted that, though every one who has studied the investigations, 
reports, and discussions preceding and producing the passage of the 
act knows that nothing was further from the intent or désire of the 
lawmakers than the production of revenue, nevertheless the resuit of 
their efforts is a revenue bill within the constitutional meaning. 

This familiar paradox results from McCray v. United States, 195 
U. S. 27, 59, 24 Sup. Ct. 769, 49 L. Ed. 78, 1 Ann. Cas. 561, and the 
doctrine that the motive or purpose of Congress in adopting a statute 
cannot be judicially inquired into. As in the case cited the Législature 
desired to suppress the sale of colored oleomargarine, so hère it desired 
to destroy every form of contract for future delivery of cotton, except 
that marked out by the statute. In both instances the object was sought 
tQ be attained by a tax intended to be prohibitive ; in both the statutes 
are by title called tax bills, and to both the same treatment must be 
accorded, viz. : They are revenue bills, because Congress gives them 
that label and provides the machinery of levy and collection. It is im- 
material what was the intent behind the statute ; it is enough that the 
tax was laid, and the probability or desirability of collecting any taxes 
is beside the issue. 

[1] Assuming that the constitutional phrase applies, inquiry may 
next be made as to the meaning of the word "bill," in contradistinction 
from "statute" or "act." "A 'bill' is a draft of a proposed statute 
submitted to the Législature for enactment." People v. Reardon, 184 
N. Y. 431, 71 N. E. 970, 8 L. R. A. (N. S.) 314, 112 Am. St. Rep. 
628, 6 Ann. Cas. 515. This définition has been universally accepted, 
although the word is "often used loosely as synonymous with act or 
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law." Sedgwick Co. Com'rs v. Bailey, 13 Kan. 600. It follows that 
what the Constitution requires to originate in the House of Représenta- 
tives is net the final produçt of the législative will, not the statute, but 
a Project for a statute, which may by âmendment take a very différent 
shape by the time it is ready for promulgation as law. Where, there- 
f ore, did the Cotton Futures Act originate, when it was in the chrysalis 
form of a "bill"? Hère contest begins, for it should first be settled 
as to what évidence the court must or may consider to ascertain origin, 
a technical point somewhat obscured by the form of the pleading. 

[2, 3] The complaint shows (1) that the act, as it lies engrossed in 
the office of the Secretary of State, bears the legend "S. 110" (meaning 
Senate Bill 110), and also contains the certificate of the secretary of the 
Senate to the effect that "this act originated in the Senate." The court 
takes judicial notice that 38 S'tat. 693, also describes this statute as 
"S. 110." It is pleaded and admitted by the demurrer that the certifi- 
cate of the secretary of the Senate was affixed to the original bill pur- 
suant to the joint rules of both houses of Congress, in existence since 
1789. On argument it was discovered that thèse rules were abrogated 
in 1876; but the practice of aflîxing a certificate to each statute adopt- 
ed, showing its house of origin; has never been departed from. Hinds, 
Précédents of the House of Représentatives, vol. 4, § 3430. 

I do not think the abrogationi or lapse of the formai "joint rule" 
is a matter of any importance. The custom is admitted, its importance 
is obvious, for the Président must officially know to which house to 
retum any bill he does not approve. Const. art. 1, § 7, subd. 2. The 
language of Field v. Clark, 143 U. S. 671, 12 Sup. Ct. 488, 36 L. Ed. 
285, et seq., regarding the signature of bills by the presiding officers of 
the Senate and House is entirely applicable. The "orderly conduct of 
législative proceedings" requires some method of authenticating or 
certifying the house of origin, and it is not for the courts to cavil at 
the method thereof, practiced withoùt interruption since the estab- 
lishment of the government. 

But the complaint also shows (2) that section 110 was a bill which 
prescribed a form of contraCt for cotton futures quite similar to that 
laid down in the act as passed, and put forward as the sanction of the 
law proposed, exclusion from the mails of ail matter relating to the 
business of those exchanges not using the statutory contract. The 
Senate passed this form, but the House struck out everything after 
the enaCting clause and substituted the act as subsequently concurred in 
by the Senate. In substance the House put forward the same form of 
contract, it desired the same resuit, and for the same reasons as did 
the Senate, but it changed the sanction (so to speak) from a prohibi- 
tion under penalty by virtue of the postal monopoly to a destructive 
excise under the taxing power. 

Ail this being shown by the complaint, defendarit urges that the bill 
which originated in the Senate was not a bill for raising revenue ; that 
the taxing élément was introduced in the House and there originat- 
ed; that the certificate of the secretary of the Senate is a mistake, 
and the existing act did not originate as stated — ail of which is évident 
Érom the joumals of Congress as pleaded by pla'mtifïs themselves. 



HUBBARD V. LOWB 139 

[4], But a demurrer admits nothing not well pleaded, and no one 
can well plead anything he cannot lawfuUy prove. Therefore this rec- 
ord compels décision as to whether the journals of Congress can law- 
f ully be consulted or offered to contradict the évidence of the enroll- 
ment in the secretary's office. 

Unless there be some distinction between the signature of bills by 
the presiding officers of the two houses, and the certification by the 
recording officer of one house, there is no logical différence between 
the point in this case and that decided in Field v. Clark, supra. If 
a court cannot and should not consult the législative journals to ascer- 
tain whether something has been omitted from or smuggled into the 
bill voted for, if it is bound to accept the certification implied from 
the signatures of the presiding officers, a fortiori is it bound to accept 
the merely administrative or parliamentary opinion asserted in the cer- 
tificate of origin. I hold as matter of law that this court must accept 
the statement of the records in the office of the Secretary of State 
that the Cotton Futures Act originated in the Senate. 

[5] If, for argument's salce, the journals be consulted, the results 
that would flbw from regarding the same as évidence furnish excel- 
lent material.îor justifying the décision and reasoning in Field v. Clark, 
supra. By a course of practice so long and widespread as to be matter 
of common knowledge, it is in a parliamentary sensé proper and per- 
missible to substitute "by amendment" anything germane to the mat- 
ter of a pending bill. Such an amendment as that shown hère is com- 
mon to every Législature in America at ail events. The Senate of the 
United States, having fuU power to amend a revenue bill, has from 
the beginning originated taxes by inserting them in House législation. 
The practice and the power is now well settled. If the journals are 
to be consulted to show thàt a revenue bill, or so much of any bill as 
raises or attempts or prétends to raise revenue originated in thé House 
or Senate, according to the interest of the investigator, the interfér- 
ence with the internai economy of Congress would be endless, and pro- 
ductive of endless and useless irritation. 

If as matter of fact the relations between the houses in respect of 
this statute were reversed, and the Représentatives had preferred a 
mail prohibition and the Senafe a prohibitive tax, it is, I think, ob- 
viously true that, if the certificate showed origin in the House, the 
same argument made hère tQ show House origin could be made to 
show Senate origin. Thus the congressional opinion bf congres- 
sional procédure and the meaning of amendments would be set aside, 
and judicial opinion substituted therefor. A refusai by the courts to 
"go behind the ireturns" as made by the only authorized congressional 
officers is a pièce of good sensé which makes for decency and peace. 
If, however, I were authorized to décide from the journals whether 
this bill originated in one house or the other, the same resuit would 
be reached. I would agrée with the certificate on the engrossed act. 

Amendments by substitution are a well known method of expedit- 
ing législation. In this instance a bill had passed the Senate; if the 
House had in form rejected that bill, retumed it whence it came, 
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and then sent to the Senate their own bill on the same subject, ît would 
hâve required nearly as much effort, time, and attention to get to a 
conférence committee as if the Senate had donc nothing in the prem- 
ises. AU human organizations find themselves at times enslaved by 
their own ruies, and the device for escape hère employed was to put 
the House project in the Senate "container" and thereby secure for it 
the advantages inhérent under the rules to a bill as far advanced as 
S. 110 was when it arrived in the House of Représentatives. This was 
legitimate amendment, as that word is used in parliamentary law, 
and though an amendment may be the most important part of an act, 
it remains formally only an addition or subtraction; it bas no inde- 
pendent parliamentary vitaHty. 

[6] Reverting to the definite finding of law above niade, and as- 
suming that the certificate of origin is conclusive, the remaining ques- 
tion is this: When the Congress, through its proper officiais, certi- 
fies that it bas gone through the forms of lawmaking in violation of an 
express constitutional mandate, is the resuit a law at ail? Of course it 
is not; the question answers itself, unless there be some différent 
treatment due to an act created in a f undamentally illégal manner and 
that accorded to one created for an unconstitutional purpose. 

There can be no such différence logically. Any and ail violations 
of constitutional requirements vitîate a statute, and it bas been so 
held in three states. Succession of Givanovich, 50 La. Ann., Pt. I, 625, 
24 South. 679; Succession of Sala, 50 La. Ann., Pt. Il, 1018, 24 
South. 674; Perry Co. v. Selma, etc., R. R., 58 Ala. 546; Thierman 
Co. V. Commonwealth, 123 Ky. 740, 97 S. W. 366. It bas not hereto- 
fore been found necessary to condemn an act of Congress for this 
kind of careless journey work, though it bas sometimes required a good 
deal of mental strain to demonstrate that some pièce of législation orig- 
inating in a Senate was not a "bill for raising revenue." Twin City 
Bank V. Nebeker, 167 U. S. 196, 17 Sup. Ct. 766, 42 L. Ed. 134; Unit- 
ed States v. James, 13 Blatchf. 207, Fed. Cas. No. 15464; Dundee, 
etc., V. Parrish (C. C.) 24 Fed. 197 ; Geer v. Board of Commissioners, 
97 Fed. 435, 38 C. C. A. 250.» If thèse courts had not assumed that 
a revenue bill of Senate origin was a nullity, why spend so much time 
in proving that the act under considération was not such a bill? 

Défendant has urged upon the court that in Rainey v. United States, 
232 U. S. at page 317, 34 Sup. Ct. at page 431, 58 L. Ed. 617, the Su- 

1 Note. — In the foUowiijg cases arlsing in states containing the same constitu- 
tional limitation, effort has been made to show that a given statute was not a 
bill for raising revenue: Mumford v. Sewall, 11 Or. 67, 4 Pac. 585, 50 Am. 
Rep. 462; State v. Wright, 14 Or. 365, 12 Pac. 708; Northern, etc., Trust v. 
Sears, 30 Or. 388, 41 Pac. 931, 35 L. K. A. 188 ; Evers v. Hudson, 36 Mont. 135, 
92 Pac. 462 ; Fletcher v. Oliver, 25 Ark. 289 ; Curryer v. Merrill, 25 Minn. 1, 
.^3 Am. Rep. 450 ; Harper v. Commissioners, 23 Ga. 566 ; Colorado, etc., Co. v. 
Clayton, 54 Colo. 256, 130 Pac. 330; Anderson v. Bitterbusch, 22 0kl. 761, 98 
Pac. 1002 ; Sheppard v. Dowling, 127 Ala. 7, 28 South. 791, 85 Am. St. Rep. 68 ; 
Commonwealth v. Bailey, 81 Ky. 395 ; Day Co. v. State, 68 Tex. 526, 4 S. W. 
865. See, also, the Opinions of the Justices in 126 Mass. 557, and 70 N. H. 642, 
50 Atl. 329. 
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preme Court declined to state that there was "judicial power after ap 
act of Congress has been duly promulgated to inquire in which house 
it originated for the purpose of determining its validity." There wa? 
nothing in the Rainey Case requiring décision on the point her© 
raised which is not (under the reasoning in Field v. Clark, supra) 
an inquiry as to the house of origin of the Cotton Futures Act. No 
inquiry is necessary. The certificate of Congress, the enrolled act 
and the statutes at large ail proclaim the house in which Congres? 
thought this bill originated, wherefore the sole question hère is as te 
the effect of such a proclamation of unconstitutional action. To thif 
situation the remark in the Rainey Case has no application. 

It is not seen how the court can disregard the information furnish- 
ed by the Congress itself. The Cotton Futures Act is not, and never 
was, a law of the United States. It is one of those législative proj- 
ects which, to be a law, must originate in the lower house. Foi' 
this reason alone the plaintiflfs may take judgment. 

It is most unsatisfactory to feel compelled to ground décisions upoi: 
so technical a point; but, such as it is, this finding disposes of the 
case, and I must leave undiscussed the argument equally able and in- 
teresting upon the other and permanently important branch of litiga- 
tioiu 



Ex parte WOO SHING. 

(District Court, N. D. OMo, E. D. September 16, 1915.) 

No. 9165. 

AxiBNS iS=>32— Chinese Peksons— Déportation— Peoceduee. 

Under Immigration Act Feb. 20, 1907, e. 1134, § 43, 34 Stat. 911 (Comp. 
St. 1913, § 4289), providing that it siiall not be construed to repeal, 
alter, or amend existing laws relating to the immigration or exclusion 
of Chinese persons or persons of Chinese descent, proceedtngs for the 
déportation of Chinese persons on the ground that, within tliree years 
past, they had entered the United States in violation of the Chinese 
Exclusion Acts, may be had in aceordance with Immigration Act, § 21 
(Comp. St. 1913, § 4270), authorizmg hearings before inspectors of the 
Department of Labor, and orders of déportation by the Actlng Secretary 
thereof, any time within three years after the immigrant's last arrivai, 
notwithstanding the Chinese Exclusion Act provides for arrest of Chinese 
persons upon warrants issued by any justice, judge, or eommlssloner of 
the United States court, for the Immigration Act is applicable to Chinese 
persons, and the simpler procédure thereln prescribed may be followed. 

[Ed. Note.— For other cases, see Allens,. Cent. Dig. §§ 84, 92-95 ; Dec. 
Dig. <s=532.] 

Application by Woo Shing for writ of habeas corpus. Writ denied. 

Marvin & Marvin, of Cleveland, Ohio, for petitioner. 
E. S. Wertz, U. S'. Atty., of Cleveland, Ohio, opposed. 

CLARKE, District Judge. This proceeding brings up for consid- 
ération à vi^Ht of habeas corpus issued upon the application of Woo 

4=»For other cases see same topic & KBY-NUMBER in aU Key-Numbtred Dlgesta & Indexes 
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Shing, a Chinese person, claiming that he is unlawfully deprived of 
his libertyby a govenyiient irispector in charge of the immigration 
departinent'of the Clevelaiid, Ohio, district. 

Thé petitioner was arrested on thé I6th day of November, 1914, by 
virtue oîa; warrant issued by the Assistant Secretary of Labor, and 
such proceëdings were had thereafter that on the 13th day of August, 
1915, a warrant was issued by J. B. Densmore, Açting Secretary of 
Labor, commanding that the applicant be deported to Chink, his native 
country. 

It is not necessary to consider the décisions limiting the authority 
of this court to deal with such décisions of the Secretary of Labor; 
but, notwithstanding the limited authority which the court has in this 
respect, I hâve gone carefully over the testimony, and am very clear 
that the finding by the inspector aiad the décision of the Secretary are 
both abundantly justified by the .évidence. 

The charge in the warrant for the arrest of the applicant is that he 
is subject to déportation under thé provisions of the laws of the United 
States, to wit, the Chinese Exclusion Law, for the foUowing, among 
other, reasons : 

"That he has been found wlthin the United States lu violation of section 2 
of the Chinese Exclusion Act of November 3, 18&3, having secured admission 
by fraud, not having been at tlme of entry a lawfully domiclled exempt re- 
turning to résume a lawfully acquired domicile and to follow an exempt pur- 
suit in this country ; that he re-entered the United States in violation of 
section 7, Chinese Exclusion Act of September 13, 1888, being a Chinese la- 
borer who failed to produce to the proper oflicer the return certiflcate requir- 
ed by said section ; and that he has been found wlthin the United States in 
violation of section 6, Chinese Exclusion Act of May 5, 1892, as amended by 
the act of November 3, 1893, tieing a Chinese laborer not In possession of a 
certiflcate of résidence." 

The order of déportation recites that the grounds stated in the 
warrant are the ones upon which the order is based, and that the order 
itself was issued under authority of section 21 of the Immigration 
Act approved February 20, 1907. The hearing was had before an 
inspector of the Department of Labor, and the order of déportation 
was issued by the Acting Secretary of Labor. 

The Chinese Exclusion Law provides (Comp. St. 1913, § 4313) that 
Chinese persons or persons of Chinese descent found unlawfully 
within the United States may be arrested upon a complaint made 
as provided, upon a warrant issued, "by any justice, judge, or com- 
missioner, of any United States court, returnable before such jus- 
tice, judge or commissioner of a United States court," and a cer- 
tified copy of the judgment rendered by such an authority shall be 
the process upon which the alien shall be removed from llie United 
States. 

In this state of the record and of the law the claim is made that 
this writ of habeas corpus should be sustained because the charge in 
the warrant for the arrest of the alien and the order for his déporta- 
tion are based wholly upon a violation of the Chinese Exclusion Act, 
and therefore can lawfully be issued only by a justice, judge, or com- 
missioner of the United States, whereas in this case the alien was 
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arrested upon. a warrant issued by the Assistant Secretary of Labor, 
the hearing was had bef ore an inspecter of the Department of Labor, 
and the warrant of déportation was issued by the Acting Secretary of 
Labor, pursuant to the provisions of section 21 of the Immigration 
Act. Thus the question is one wholly of procédure. 

It has been decided by the Suprême Court that the Immigration 
Act of February 20, 1907, under which the alien in this case was 
arrested, applies to Chinese persons as well as to other aliens, and the 
only question is whether that act applies to them when the ground of 
the proceeding is a violation of the Chinese Exclusion Act, as dis- 
tinguished from the Immigration Act. Section 43 of the Immigra- 
tion Act provides: 

"That this act shall not be construed to repeal, alter, or amend existlng 
laws relating to the immigration or exclusion of Chinese persons or persons 
of Oïilnese descent" 

— and it is claimed that to permit such a proceeding as was had in this 
case upon a warrant based upon violation of the Chinese, Exclusion 
Act would amount to an amendment of that act to the extent of chang- 
ing the procédure prescribed by it. 

Any person acquainted with the history of our times cannot doubt 
that the proviso of section 43 of the act quoted above was not insçrted 
for the purpose of giving a spécial form of trial or spécial privilège 
to Chinese immigrants, but for the express purpose of imposing upon 
such immigrants the obligations of the Immigration Act, and also of 
making sure that the additional obligations of the Chinese Exclusion 
Act would not be disturbed or affected. 

The case of United States v. Wong You, 223 U. S. Q, 32 Sup. Ct. 
195, 56 L. Ed. 354, seems to me décisive of this case. In that case 
certain Chinamen entered the United States surreptitiously in a man- 
ner prohibited by the Immigration Act of February 20, 1907, but the 
court says it transpired in the évidence that they were laborers, and 
for that reason the Circuit Court of Appeals held that they could be 
dealt with only under the Chinese Exclusion Act of earlier date. The 
conclusion of the Circuit Court of Appeals is declared to hâve been 
a mistaken one, and its décision is reversed ; the Suprême Court say- 
ing that by the language of the act any alien that enters the country 
unlawfully may be summarily deported by order of the Secretary of 
Labor at any time within three years, and then continues : 

"It seems to us unwarranted to except the Chinese from this liability be- 
cause there is an earlier more cumbrous proceeding which this partially over- 
laps. The existence of the earlier law only Indicates the spécial solicitude of 
the government to limit the entrance of Chinese. It is the very reverse of 
a reason for denying to the government a better remedy against them alone 
of ail the world, now that one has been created in gênerai terms. To allow 
the Immigration Act its literal efCect does not repeal, alter, or amend the laws 
relating to the Chinese, as it is provided that it shall not in section 43." 

In this case decided by the Suprême Court the aliens entered the 
country surreptitiously, not at a prescribed port of entry, and in the 
case at bar the alien entered at a proper port of entry, but by fraudu- 
lent représentations. I cannot bring myself to think that the opinion of 
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the Suprême Court proceeds upon the narrow distinction which is 
pressed upon my attention in thjs case. No justice of that court uses 
language with more précision tiian does Justice Holmes, and there is 
no intimation that tlie fact is that, when the charge is based upon 
violation of the Chinese Exclusion Act, the remedy shall be différent 
from what it is when it charges violation of the Immigration Act, if 
the proceeding is commenced within three years after the landing or 
entry into this country of the alien. 

Precisely the same claim was made in the Suprême Court case as 
is made hère— that CTiinese immigrants are subject to the procédure 
prescribed in the Chinese Exclusion Act, and not to that prescribed by 
the Immigration Act; the only différence being that the ground oi 
the claimed right to exclude the alien is found in the one case in tlie 
Immigration Act and in the other in the Chinese Exclusion Act. Dis- 
cussing this question the Suprême Court uses the expression above 
quoted : 

"It seems to us unwarranted to except the Chinese from this llability be- 
cattse there Is an earller more cumbrous proceeding whlch this partially 
ovêrlaps." 

Since this proceeding arose within three years of the time of the 
last arrivai of the alien in this country, I conclude that it cornes clearly 
within the provision of section 21 of the Immigration Act, that the pro- 
ceedings had in the case were authorized by law, and that therefore 
the writ of habeas corpus must be dismissed. 
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DOW V. UNITED STATES et al. 

(Circuit Court of Appeals, Fourth Circuit. September 14, 1915.) 

No. 1345. 

L Aliens ®=»61 — Persons Entitled to Natuealization — "White Persons" 
— Syrian. 

Tlie term "wliite persons," as used in Rev. St. § 21G9 (Xaturalizatiou 
Act March 26, 1790, c. 3, 1 Stat. 103, as amended by Aet Feb. IS, 1875, e. 
80, § 1, 18 Stat. 318 [Comp. St. 1913, § 43,58]), authorizing tlie naturalization 
of aliens being "free white persons," is not to be construed according to 
its import in 1790, and, in view of tlie course of législative discussion and 
enactment, includes a Syrian. 

[Ed. Note.— For otlier cases, see Aliens, Cent. Dig. §§ 119-122; Dec. 
Dig. <s=361. 

For other définitions, see Wcrds and Pbrases, First and Second Séries, 
White Person.] 

2. Statutes ®=>225 — Repeai>-New Statute. 

A repealed statute has no force, and in arriving at the meaning of words 
used in a new statute the court must look to thé meaning which they 
had at the time of its enactment. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 302, 303; Dec. 
Dig. ©=»225.] 

3. Statutes tS=>225% — Construction — Histoky of Législation. 

In the absence of an authoritative construction of words carried Into 
the new enactment, the court must take into account the history of lég- 
islation, and be cbntroUed by the generally accepted meaning of the words 
used at the time of the new enactment. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 306; Dec. Dig, 
®=>225%.] 

Appeal from the District Court of the United States for the Eastern 
District of South CaroHna, at Charleston; Henry A. M. Smith, Judge. 

AppHcation by George Dow for naturalization was denied (211 Fed. 
486), and on rehearing was again denied (213 Fed. 355), and appUcant 
appeals. Reversed. 

T. Moultrie Mordecai and Simeon Hyde, both of Charleston, S. C, 
for appellant. 

J. Waties Waring, Asst. U. S- Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. [ 1 ] The appellant, George Dow, a Syrian, 
was denied naturalization on the sole ground that a Syrian of Asiatic 
birth is not a free white person within the meaning of the naturaliza- 
tion statute. After the first décision of the matter a rehearing was 
granted at the instance of other Syrians interested. In his two opin- 
ions the District Judge reached the conclusion, which he supported 
with remarkable force and learning, that the "free white persons" 
made eligible to naturalization by the statute included aliens of Euro- 
pean nativity or descent, and no others. 

The statute of 1790, with which législation on the subject began, 

®=5For other cases Ece same toplc & KEY-NUMBEU in ail Key-Numbered Digests & Indexas 
226 F.— 10 
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provided "that any alien being a free white person may be admitted 
to become a citizen," etc. The subject of naturaîization was before 
Congress on propositions for amendment or repeal and re-enactment 
of existing laws in 1795, 1798, 1802, 1813, 1814, 1816,' 1824, 1828, 
1848, 1862, 1867, 1868, 1873, 1874, 1875, 1876, 1882, 1894, 1898, and 
1903. The section with which we are concerned now stands in thèse 
words : 

"Sec. 2169. Tbe provisions of this title shall apply to aliens being free 
white persons and to aliens of African nativity and to persons of African 
descent." 

In 1790, when the first act was passed, immigration to this country 
was almost altogether from Europe; and doubtless the act of 1790 
was intended mainly to provide for naturaîization of aliens from 
Europe, and to deny naturaîization to negroes. With other peoples 
this country had little intercourse and little concern. Accordingly the 
records of Congress indicate that the debates on the bill of 1790 re- 
lated to European iipmigration. It is reasonably certain that con- 
gressmen had no knowledge of Blumenbach's classification of the 
races of men pubHshed in 1781, in which he makes one of the di- 
visions the white or Caucasian race and includes in it "the western 
Asiatics on this sida of the Caspian Sea and the Ganges"; for bis 
work was not translated from the German and published in English 
until 1807. The science of ethnology had made little advance in 1790, 
and the notion of racial division and the meaning of the term "white" 
in a comprehensive sensé as applied to men were probàbly quite vague 
and indefinite in the minds of legislators. Yet in not mentioning the 
people of Europe, and in extending the privilège of naturaîization 
to any "free white person," it seems reasonable to think that the Con- 
gress must hâve believed that there were white persons natives of 
countries outside of Europe. The writers on the subject of thàt day, 
to say the least, were not agreed in the view that Europeans were the 
only white people. 

If it be assumed, however, that the prépondérance of the argument 
is strongly in favor of the conclusion tliat in 1790 the popular un- 
derstanding was that people of European nativity or descent were 
white, and that ail others were colored, and that legislators had not in 
definite view any persons as white, except those of European nativity 
or descent, that would not be conclusive of the construction to be 
given to the présent statute. The popular conception of race division 
became more distinct as time went on. Blumenbach's work probàbly 
became known in this country soon after 1807, when it was published 
in English; and his division, though the basis of it is now discarded, 
seems to hâve been that generally accepted. The opinions oï later 
writers are in accord with Blumenbach's that Syrians are to be classed 
as white people. Pritchard, Natural History' of Man, 1848; Picker- 
ing. Races of Man, 1851; Figuier, The liuman Race, 1872; Jefïries, 
Natural History of the Human Race, 1869; Brinton, Races and Peo- 
ples, 1901 ; Keane, World's Peoples, 1908. In the Dictionary of Rac- 
es, contained in the Reports of the Immigration Commission, 1911, it 
is said; 
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"Physically the modem Syrlans are of mixed Syrian, Arablan, and even 
Jewlsh blood. They belong to the Seinitic branch of the Oaueasian race, thug 
widely differing from thelr rulers, the Turks, who are In origin Mongolian." 

We hâve, then, this condition: That in the numerous reconsidera- 
tions of the statute, when it was amended or repealed and re-enacted, 
the Congress must hâve been aware that certain Asiatics, near the 
Mediterranean Sea, including Syrians, were generally classed as white 
people. It seems to follow that, even if the Congress of 1790 con- 
sidered that the law of that year would be understood to allovr the 
naturaUzation of persons of European nativity or descent only, the 
legislators of later years could not hâve supposed that the term "free 
white persons" would carry that restricted meaning. This growth of 
popular and législative conception of the meaning of "free white per- 
sons" from 1790 to 1875, the date of the last enactment on the sub- 
ject, is the controlling factor in ascertaining the meaning legislators 
intendèd should be given to the words as they stand in the présent 
law. 

In addition to amendments at varions times on other points, there 
was a repeal and a nêw statute in 1802, and partial repeals and new 
statutes in 1824 and 1828. In 1870 there was a vigorous debate on 
the proposition to aiïiend the law by striking ont altogether the limita- 
tion to "free white persons," so that ail alièns without regard to race 
could be naturalized. ■ ' This proposed amendment was defeated, but 
it resulted in the extension of the privilège of naturaUzation to "aliens 
of African nativity and African descent." In 1873 the report of the 
committee on revision of the laws omitted the limiting words, "free 
white persons." This report was adopted, and the limitation was 
thus removed, with the resuit that an alien of any race could obtain 
naturaUzation. Upon discovery of the omission in 1874, the Congress 
amended the law in 1875 by inserting the limiting words, "being free 
white persons and aliens." 

Certainly it cannot be said that, after ail this législative discussion 
and reconsideration and enactment, the présent statute must be con- 
strued in the light of the knowledge and conception of the legislators 
who passed the original statute in 1790, without respect to the more 
definite and gênerai knowledge and conception vvhich must be attribut- 
ed to the legislators who, upon reconsideration of the whole subject, 
enacted subséquent statutes including that now in force. 

[2, 3] A repealed statute has no force, and in arriving at the mean- 
ing of words used in a new statute the court must look to the meaning 
which the words had at the time of the new enactment. It is true that, 
if the words used in the old statute had received authoritative inter- 
prétation at the time they were used in the new statute, ihat meaning 
would be held to be carried into the new statute. But in this instance 
there had been no authoritative construction before the repeals and 
new enactments above set forth. In the absence of such prior con- 
struction, the court must take into account the history of législation, 
and be controUed by the generally accepted meaning of , the words used 
at the time of the passage of the new statute. Bâte Refrigerating Co. 
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V. Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 39 L. Ed. 601; Cambria 
Iron Co. V. Ashburn, 118 U. S, 54, 6 Sup. Ct. 929, 30 L. Ed. 60. 

At the date of the new acts and amendments, especially the act of 
1873, with its amendaient of 1875, it seems to be true beyond question 
that the generally received opinion was that the inhabitants of a portion 
of Asia, including Syria, were to be classed as white persons. It is true 
that Syria and the contiguous countries of Asia near the Mediter- 
ranean hâve been subjected to many changes in their inhabitants 
through conquest and other causes, and that the présent inhabitants 
hâve racial descent from many différent sources. Yet, as the con- 
sensus of opinion at the time of the enactment of the statute now in 
force was that they were so closely related to their neighbors on the 
European sida of the Mediterranean that they should be classed as 
white, they must be held to fall within the term "white persons" used 
in the statute. The statute bas been given this more libéral construc- 
tion, so as to include within the term "white persons" Syrians, Ar- 
menians, and Parsees. In re Halladjian (C. C.) 174 Fed. 834; In re 
Najouir (C. C.) 174 Fed. 735; In re Mudarri (C. C.) 176 Fed. 465; 
In re Ellis (D. C.) 179 Fed. 1002 ; In re Balsara, 180 Fed. 694, 103 
C. C. A. 660. And it seems that in accordance with this construction 
•of the statute a large number of Syrians bave been naturalized without 
question. It is significant that, in view of thèse décisions and this 
practice of the courts, the Congress bas not seen fit to change the law, 

Reversed. 



STOKES et al. v. WILLIAMS et aL 

(Circuit Court of Appeals, Third Circuit. August 10, 1915.) 

No. 1948. 

1. Appeal and Eebob <S=80 — Décisions Eeviewable— "Final Deobee"— 

Obdbb of Sale. 

A decree autliorizing the receivers of a corporation to accept an ofCer 
by its creditors to purchase at private sale ail the assets and rights of the 
corporation, and ordering a sale under the terras of the offer, objections 
to which were heard and adjudged before entry, and confinnation of 
which was unnecessary, and not contemplated, is a "final decree" and 
appealaWe without awaiting further orders respecting the distribution 
of the proceeds or the discharge of the receivers. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Big. §§ 429, 
432, 433, 450, 456, 457, 494-509 ;■ Dec. Dig. <S=80. 

For other définitions, see Words and Phrases, First and Second Séries, 
Final decree or judgment. 

Finalxtsr of judgments and dècrees, for pui-poses of review, see notes to 
Brush Electric Co. v. Electric Imp. Co. of San José, 2 C. C. A. 379 ; Central 
Trust Co. V. Madden, 17 C. C. A. 238 ; Prescott & A. C. Ky. Co. v. Atchisou, 
T. & S. F. K. Co., 28 C. C. A. 482.] 

2. CoRPOBATioNs (S=o560 — Insolvency and Receivers— Sale— Authoeity of 

CouKT— Bond. 

Where the District Court authorized the receivers Of a corporation 
to accept an offer by its creditors to purchase at private sale ail its as- 
sets and rights and ordered a sale under the terms of the offer, which em- 

Q=9Far other cases see same topic & KSY-NUMBEr lu ail Key-Numbored Digests & Indexes 
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bodled a cash considération and a rclease of obligations, togetlier amount- 
ing to $411,000, unless certain minority stockholders, who objected to the 
sale on tlie ground that it would prevent recovery on certain clioses in action 
for mlsmanagement by tlie directors and for violatious of Anti-Trust 
Law July 2, 1890, c. 647, 26 Stat. 209, should glve a bond of $400,000 to 
make up tlie deficiency, If the amounts realized from such choses in ac- 
tion and the proceeds of a subséquent sale should not amount to the 
sum bld, such requirement was not an abuse of discrétion, since the 
amount of the bond was no more than suffleient to afCord the necessary 
protection to the estate; the financial inability of the parties to furnish 
the bond not being évidence that it Is oppressive or prohibitive. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 225S-2260, 
2262 ; Dec. Dlg. <S=560.] 

S. Corporations <S=>560 — Insolvency — Sale of Propekty — Authobitt of 
Court— REFERENCE. 

The District Court need not refer to a spécial master the issue of the 
acceptance or rejection of an offer by the creditors of a corporation, made 
to its receivers, to purchase ail its assets and rights for a certain sum, 
since the character of the office of master is advisory merely ; the duty 
of adjudging the case being upon the judge alone, in the exercise of a 
nondelegable functlon. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2253-2260, 
2262 ; Dec. Dig. <S=560.] 

é. Corporations <S=560 — Notice— Sale or Coepobate Assets. 

It is not error for the District Court to decree a prlvate sale of a cor- 
poratlon's assets and rights, upon terms proposed to its receivers by the 
creditors of the corporation, wlthout requiring public notice thereof by 
advertisement or othenvlse, notice of the offer with opportunlty to ob- 
3ect having been glven each créditer and stockholder, in vlew of P. L. 
N. J. 1896, p. 298, empovsrering receivers to transfer the assets, rights, 
and Interests of the corporations for whlch they act, and In vlew of the 
power of the state courts to détermine and control the terms of such sales 
and to sell elther at public or prlvate sale. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2253- 
2260, 2262 ; Dec. Dig. <S=>560.] 

tt. COEPORATIONS <g=>560 AUTHOBITT OF COURT— DISCRETION. 

An order directing the receivers of a corporation to sell at prlvate sale 
ail its assets and rights, made over the objection of minority stockhold- 
ers that the sale would prevent recovery on the liabillty of its directors 
for mlsmanagement and for violation of the anti-trust law, was not au 
abuse of discrétion, where the évidence supportlng such liabllities was 
meager and it was doubtful whether the rlght of action would be lost by 
reason of the sale; the matter being withln the discrétion of the trial 
and not the appellate court, which on appeal can only conslder whether 
the trial court has abused its discrétion. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2253-2260, 
2262 ; Dec. Dig. ®=560.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Thos. G. Haight, Judge. 

Howard H. Williams and Albert C. Wall, receivers of the Stand- 
ard Plunger Elevator Company, and others, obtained a decree au- 
thorizing them to sell at private sale ail the assets and rights of the 
corporation, and W. E. D. Stokes and others appeal. Affirmed. 

This is an appeal from a decree of the District Court of the United States 
for the District of New Jersey, authorizlng the receivers of the Standard 
Plunger Elevator Company to accept an offer to purchase, at private sale, ail 

<t=»Far other cases see same topic & KBY-NUMBER in ail Key-Numbered Digeats & Indexes 
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the assets and rights of that corporation, including Its choses in action, and 
ordering the sale of the same in pursuance wlth the terms of the offer. The 
appeal was taken by certain minority stockholders to protect rights whicl> 
they concelved had been prejudiced by the decree and the sale made tliere- 
under. 

An irrépressible conflict between certain stockholders and officiais had been 
waged for many years within the corporation and in the courts, culmiuatiug 
in the appointment of receivers. 

On July 16, 1914, the receivers presented to the court a pétition, showiug 
that they had recelvéd from a committee representing creditors of the corpor- 
ation an ofCer to purchase ail of its property, excepting accounts and bills 
receivable and cash on hahd, and praying authority to accept the same. The 
amount of the bid was $250,000, and ineluded the cancellation of damages to 
be assessed on two interlocutory decrees entered against the corporation in 
certain cases, which aggregated approximately $161,000. The purchase price 
of the offer, when thus estimated, was about $411,000. Bills receivable, cer- 
tain percentages retained on coutracts, and cash on hand, aggregated about 
$144,000. Thèse various sums, if in the hands of the receivers for distribu- 
tion, made an approximate total of $550,000. The claims allowed amounted 
to about $411,000. The offer, however, provided that any excess of the pur- 
chase price, after paying ail creditors and costs of administration, should 
be returned to the purchasers. The amount bid, therefore, was equal to the 
debts of the corporation and was sufficient to satisfy ail creditors, but left 
nothing for distribution to stocliholders. The tangible property of the cor- 
poration was appraised at $286,000, and its patents at $100,000. 

Upon the présentation of the receivers' pétition, an order was made, direct- 
ing the creditors and stockholders to show cause, on July 27, 1914, why the 
bid of the creditors' committee should not be accepted and the sale ordered. 
A copy of the order and a summary of the offer were mailed to each créditer 
and stockholder of record. Upon the return of the order, Mr. Craig, counsel 
for the minority stockholders and the appellants in this appeal, asked fox a 
continuance until July 29th, In order to présent to the court, in the form of 
affidavits, certain information which he contended would induce the court 
to reject the bid. The continuance was allowed, but with the object of losing 
nothing thereby, the bid was accepted provisionally ; that is, by a nisi order, 
the court authorized the acceptance of the bid, unless, on or before July 30th, 
a better bid was received, or a créditer or stockholder should at that tlme 
show to the court that it would be inadvlsable and not for the best interest 
of the trust to acCept the offer and sell in the manner prayed by the receiv- 
ers. On July 30th Mr. Oraig presented to the court several aSidavits in op- 
position to the pétition of the receivers. 

The objection of the appellants to the acceptance of the offer and the order 
of sale, as then presented and repeated in this appeal, arose out of a griev- 
ance agaiust certain stockholders and directors of the corporation, principally 
Woodiu and Hoyt, who were charged, flrst, with fraudulent conduct, whereby 
the value of the corporation's stock was destroyed, and second, with effecting 
a combination with the Otls Elevator Company in violation of the Anti-Trust 
Law, and was addressed to the point that the bid, which ineluded the sale 
of the corporation's choses in action to those who were interested in not 
suing upon them, precluded the institution of actions to recover damages for 
such fraudulent and unlawful conduct 

"On the assumption that the terms of the offer might hâve this resuit," the 
District Judge said, "I submitted the copies of the affidavits to Mr. Wall, one 
of the receivers, with directions to examine the same and to report to the 
court on August 3d as to his conclusions, to which time the whole matter was 
continued. I hâve also examined ail of the affidavits with the exception of a 
short affidavit by Mr. Stokes, a short affidavit by Mr. Clegg, and a copy of 
an affidavit by Mr. Craig. The contents of thèse latter affidavits were stated 
to me by Mr. Craig. 

"The receivers recommend and urge the acceptance of the offer. It appears 
that the acceptance of the offer will pay ail of the creditors in full. The bid 
specifically provides, that if the amounts deposited by the bidders shall be more 
than sufficient to pay in full ail claims proven and allowed, that the surplys. 
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rcmainlng shall be retumed to the Creditors' Committee. The stock Issued 
and outstanding is as follows: First preferred $311,000; second preferred 
$321,000; common $1,200,000. Mr. Oraig's clients hold no flrst preferred 
stock; they liold, as he states, about one-quarter of the second preferred 
stock and a minority interest in ttie common stock. 

"There is another claim ùow in judgment against the company and Mr. 
Woodln and Mr. Hoyt, iointly, in favor of Mr. Jones for $54,000. There is 
also a daim of Mr. Stokes for $15,000, which is in dispute. If the former is 
a claim against the company, and thé latter is allowed for the full amount, 
there will be sufflcient on hand, if the bid is accepted, to pay them. If the 
former claim bas not already been proven before the recéivers, the time within 
which claims can be proved will be extended to permit it to be flled and 
proven, if counsel wishes to do so. As represented to me, however, it seems 
to be a claim primarily against Mr. Hoyt and Mr. Woodln. 

"The affldavlts presented by Mr. Craig do not, in my judgment, présent a 
situation which would warrant me in refusing to authorize the recelvers to 
accept the bid, which appears to be an excellent one, witb the possible ex- 
ception that it may preclude the recelvers from recovering anytbing from cer- 
tain of the directors and the Otis Elevator Company on the claims above 
mentioned. I am by no means sure that it does preclude them from doing 
so ; but, even assuming that it does, the évidence, to warrant the bellef that 
any such suit could be prosecuted with effect, Is so very meager that I do not 
feel justified in directing the recelvers to reject the bid. The affidavits show a 
séries of transactions which, although indicatiug that there has been an un- 
derstandlng between the défendant company and the Otls Elevator Company 
extendlng over a period of years to control priées, they fail to indicate that 
thereby the défendant company received less for its products than it would 
hâve received had It bid without such -under-standing. The évidence is that 
on several occasions, after each had put in blds, when another competitor 
entered the field, that they both reduced their bids. Thls may be very harm- 
ful to others, but I cannot see that it shows anything of which the stock- 
holders can complain. If the directors saw fit, by a combination with the 
Otls Elevator Company, to secure greater sums than could bave been secured 
had they not entered into such agreements, it surely is not a matter of com- 
plaint on the part of the stockholders of the défendant company. One in- 
stance where the company wlthdrew a bid, evidently at the direction of the 
Otls Elevator Company, is pointed to. This happened in 1906 when, admit- 
tedly, the two companles were negotiating for consolidation, or rather for 
the sale of the défendant company to the Otis Company. Thls latter project 
was subsequently abandoned when it was found that it would violate the 
provisions of the Anti-Trust Law. 

"From thèse facts I am asked to draw the conclusion that the dealings be- 
tween the two companles was a scheme on the part of the Otis Elevator Com- 
pany, and Woodln and Hojrt as directors of the défendant company, to turn 
over the défendant company to the Otis Elevator Company by means of wreck- 
ing the former company, thus a.ccomplishing, in an indirect way, what they 
attempted to accompllsh by means of a direct transf er and agreement. If this 
were so, it has taken Woodln and Hoyt elght years to accompllsh this re- 
suit. I cannot conceive that if such had been their intention from the begin- 
ning, that it would hâve taken that length of time. However that may be, 
the évidence is, at the most, merely suspicion, and I do not think that is suf- 
ficient to warrant me In rejectlng a bid which the recelvers, who are f amil- 
iar with the whole situation, urgently recommend that I accept. I appreclate 
the position in which Mr. Craig and his clients are placed — that the burden 
is artiflcially cast on them of proylng that a cause of action exlsts, whereas 
it is incumbent upon the recelvers to investlgate and find out whether a 
cause of action does exist. But nearly four months ago, when Mr. Wall was 
appointed receiver, the same facts were set forth by Mr. Craig, and he was 
instructed to place them before Mr. Wall. There may bave been good reasons 
why he has not done so, but this, I do not think, would be a sufficlent ground 
for refusing to accept a bid of this kind, at thls time, when it would probably 
be difflcult to secure another bid of equal amount, especiajly when I am not 
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entirely clear that this cause of action, If one exists, could not be hereafter 
prosecuted by the receivers. 

"I wlU therefore confirm the bîd, unless Mr. Cralg is willing to glve the re- 
ceivers a bond, with surety to be approved by them, in the sum of ^400,000, 
condltioned that if the proceeds of another sale, when added to the amoimt 
realized from any litigation to be Instituted against Messrs. Woodlii and Hoyt, 
and the Otis Elevator Company, and such others as may be proper 
parties to such a suit, do not exceed the total amount of the présent bld, plus 
interest on the présent bid and plus the costs of ail further proceedings, the 
obllgors wlU pay any deficiency." 

For the reasons given by the District Judge, a decree, bearing date August 
4, 1914, was entered, authorlzing the acceptance of the bld and orderiug the 
sale. 

Charles L. Craig, of New York City, for appellants. 
Richard Boardman and Albert C. Wall, both of Jersey City, N. J., 
and Howard H. Williams, of New York City, for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge (af ter stating the facts as above). [ 1 ] 
This appeal was met by a motion to dismiss. The motion was made 
upon the contention that the decree appealed from was not final, in 
that the amount of dividends to inure to purchasing creditors from 
the sale made thereunder, as well as controversies certain to arise, 
remained to be determined by other and subséquent decrees, and 
that until so determined, no appeal can properly lie to this court. The 
contention was based upon the idea that the finality required by law 
upon which to predicate an appeal from an order or an act of a 
court, is the final or last one of a number of actual or possible de- 
crees entered or to be entered in the course of a proceeding, rather 
than that finality which completely ends and entirely disposes of the 
matter to which it relates, and which leaves the aggrieved party no 
adéquate remedy except recourse to an appeal. Odell v. Batterman 

Co., 223 Fed. 292, 295, C. C. A. . It is unnecessary to discuss 

this contention. Viewing the character of the decree from which this 
appeal was taken, it is sufficient to say, that the decree was a decree 
of sale, that objections to its terms were made, heard and adjudged 
before it was entered, and that confirmation of the sale made there- 
under or other subséquent action by the court in respect thereto, was 
neither contemplated nor required. " Upon sale under the decree, title 
to the property vested in the purchasers, and the proceedings there- 
after related only to the disposition of the proceeds. The final act 
of the court with respect to the sale of the corporation's property was 
embodied in the decree of sale. For relief against the sale, therefore, 
resort can alone be had to an appeal from that decree, and may be 
had without awaiting the further orders of the court respecting the 
distribution of proceeds or the discharge of receivers. Blossotn v. 
Railroad Co., 1 Wall. 655, 17 L. Ed. 673; Butterfield v. Usher, 91 
U. S. 246, 23 L. Ed. 318; Sage v. Railroad Co., 96 U. S. 712, 714, 
24 L. Ed. 641 ; National Bank v; Shedd, 121 U. S. 74, 7 Sup. Ct. 
807, 30 L. Ed. 877; Maxwell v. McDaniels, 184 Fed. 311, 314, 106 C 
C. A. 453. The motion to dismiss the appeal is denied. 
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[2] Of the errors charged to the District Court in authorizing the 
acceptance of the offer of the creditors' committee and ordering a 
sale of the corporation's property, the first is, that the District Court 
erred in requiring the objecting stockholders to protect the estate 
against loss arising from the rejection of the ofïer, by furnishing a 
bond in an amount which they deemed oppressive and prohibitive. 

When considered with respect to the purpose for wrhich the bond 
was required and not with regard to the financial ability of the appel- 
lants to furnish a bond for a large amount, we are of opinion that 
the amount demanded was not disproportionate to the protection it 
was intended to afford. The offer which the appellants sought to 
hâve rejected embodied a cash considération and the release of ob- 
ligations, amounting to $411,000. The bond which the court required 
of the appellants for the protection of the estate upon the rejection 
of that offer, was for the amount of $400,000. The offer was suffi- 
cient to discharge ail debts of the corporation. The appellants urged 
its rejection without offering anything in its place other than a con- 
tention that a right of action existed against certain directors, whidi 
if successfully prosecuted, would yield more than enough to meet 
the demands of creditors. The District Court was therefore con- 
fronted with two propositions, one of which was certain and the 
other of which was uncertain. It was called upon to adopt one 
and reject the other. In order not to deprive the estate of the ad- 
vantage of a certainty, by which the corporation's entire liabilities 
would be discharged, the court wisely required those who sought 
the adoption of an uncertain procédure to support their faith in it by 
giving a bond to préserve to the estate the advantages that would 
be surrendered by the rejection of the ofter. The amount of the bond 
was a matter wi'thin the discrétion of the court, and as it was fixed 
at a sum no more than sufficient to afford the protection required, it 
is évident that there was no abuse of the court's discrétion upon which 
to base an appeal. The financial inability of a party to respond to 
-a proper order of a court demanding a bond in a large amount, is 
not évidence that the amount demanded is, in a légal sensé, either 
oppressive or prohibitive. 

[3] Error is imputed to the District Court for failing to refer the 
issue of the acceptance or rejection of the offer to a spécial master 
with instructions to take testimony and report thereon. 

It is neither disclosed by the record nor represented by counsel, that 
at any time during the pendency of the matter culminating in the 
order of sale, a motion was made or the idea suggested that the con- 
troversy be referred to a master. It is now contended by the appel- 
lants that the duty to make such a référence devolved upon the court, 
if not upon motion of a party, then of its own motion. 

We know of no practice or rule of law applicable to this case which 
raised in the court the duty to refer the matter to a master for any 
purpose. A référence to a master for décision cannot be made with- 
out the consent of parties, and a référence to a master merely to 
■obtain his assistance is never made unless his assistance is desired. 
When so desired, the information he may communicate by his find- 
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ings, upon the évidence presented to him, is merely advisory to thc 
court, which it may accept and act upon or disregard in whole or in 
part, according to its own judgment of the weight of the évidence. 
Mastin v. Noble, 157 Fed. 506, 508, 85 C. C. A. 98; Kimberly v. 
Arms, 129 U. S. 512, 523, 9 Sup. Ct. 355, 32 L. Ed. 764; Bascy 
V. Gallagher, 20 Wall. 670, 680, 22 L. Ed. 452 ; Quinby v. Conlan, 
104 U. S. 420, 424, 26 L. Ed. 800. When the advisory character of 
the office of a master is considered, it is apparent that the trial 
judge committed no error when, without the aid of a master, he 
adjudged the case in the performance of a duty which devolved upon 
him alone, and in the exercise of a function which he could not ab- 
dicate, or delegate to another. 

Upon the spécification that the court erred in not referring the 
matter to a master, the appellants state at length in their brief what 
testimony might hâve been produced before a master, the substance 
of which was presented tô the court by affidavits, but the appellants 
fail to cite authority for their contention that it was the duty of the 
court to make such a référence and that failure to perform that duty 
constituted error. 

[4] Error is assigned to the District Court for decreeing a private 
sale of the corporation's property upon the terms proposed by the offer, 
without requiring public notice thereof by advertisement or otberwise. 
This spécification of error suggests two questions, neither of which 
was presented to or considered by the court below, and but one of 
which is raised on appeal. The first is the power of the court to au- 
thorize receivers to accept an offer to purchase property at private sale, 
and the second is the legality of an order to sell property pursuant to 
the acceptance of such an pffer. The two questions are inevitably 
linked together, for without the power to accept such an offer, a sale 
based upon an acceptance thereof must be illégal, while on the other 
hand if the court had the power to accept the offer, it would be diffi- 
cult to hold that an order to sell in pursuance therewith is not légal. 

By the statute of the state of New Jersey (P. L. 1896, p. 298) pre- 
scribing the appointment, powers and duties of receivers, under author- 
ity of and in conformity with which the District Court acted, receivers 
are empowered to sell, convey and assign the estâtes, rights and inter- 
ests of the corporations for which they act. Being oificers of the court 
and being so empowered, courts of equity of the State of New Jersey 
order and direct receivers to sell and dispose of the property of cor- 
porations over which they hâve jurisdiction. Having. power to order 
the sale of a corporation's property, the courts find, by necessary im- 
plication, that they likewise hâve power to détermine and control the 
terms of such sales, and authorize their receivers to accept such offers 
as in tbe discrétion of the courts are deemed advantageous to the ad- 
ministration pf the affairs of the corporation. When the terms pro- 
posed contemplate a private sale, the courts are confronted by nothing 
in the statutes, so far as we are informed, which- prescribes the charac- 
ter of such sales or the manner in which notice thereof shall be given. 
The courts of the State of New Jersey, therefore authorize receivers 
to sell either at public or private sales (Rogers v. R. L- Co., 62 N. J. Eq. 
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111, 50 Atl. 10; Leary's Case, 5 Dick. [50 N. J. Eq.] 383, 25 Atl. 197), 
and in conformity with the practice of the State courts, the District 
Court of the United States for the District of New Jersey, authorizes 
the acceptance of ofïers, and in default of better bids, decrees private 
sales of corporate property, without notice by advertisement. Shelling 
V. Mercantile Co-Operative Bank (1903) no opinion filed; Loeb v. 
Oriental Métal Bed Co. (1913) no opinion filed; Keller v. Liberty Hat 
Mfg. Co. (1914) no opinion filed; Dickerman v. National Machine 
Co. (1911). 

Notice of the offer of purchase and- the terms of the offer having 
been given each créditer and stockholder of the corporation, and oppor- 
tunity having been afforded them to object to its acceptance or make a 
better ofifer, we are of opinion that no inequity was committed in order- 
ing the sale without public advertisement, and are not inclined to find 
error in a practice adopted and pursued by both the state and fédéral 
courts in New Jersey. 

[5] The remaining assignments of error are addressed in gênerai to 
the action of the court in authorizing the acceptance of the offer of 
the creditors' committee and décrèeing a sale upon its terms. Upon 
application by the receivers to that end, there was uncovered the trou- 
ble which had been brewing within the corporation for years. It was 
made acute by one of the terms of the offer, which prOvided for the 
sale and assignment of the corporation's choses in action, which, it 
was contended by the objecting stockholders, included the corpora- 
tion's right of action against certain of its directors and the Otis Ele- 
vator Company for fraud and for a violation of the Anti-Trust Law, 
and it was further contended, as the purchasers were, or substantially 
represented, the very persons against whom such right of action exist- 
ed, ail hope of recovery would be lost if that right of action passed to 
them. 

On appeal, the case at first appeared to be argued upon the theory 
that the appellant stockholders were afforded no opportunity to make 
objections to the sale, or to note exceptions to its confirmation, and 
therefore they were prejudiced in their rights without being heard. 
This court inquired and requested to be informed of the practice of 
the courts of New Jersey with respect to judicial sales and con- 
firmation thereof. It developed that there was a practice with re- 
spect to sales by receivers, followed by the District Court in this case, 
where the terms are stated and approved before the orders therefor 
are made, and where, therefore, subséquent confirmation is neither 
required nor necessary. Under that practice, the right to -object to 
a sale is preserved, and whether that right is required to be exercised 
before or after the sale is unimportant in principle. The important 
thing is, the right exists, and in this instance it was resorted to and 
exercised. 

The receivers had an offer to purchase the property of the cor- 
poration. They applied to the court for a.uthority to accept the offer 
and to sell upon its terms. Notice thereof was given the appellants. 
They objecl.ed. Authority to accept the offer and to sell was made 
nisi, that is, unless the appellants, by a future day, should show cause 
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why the sale should not be made upon the terms offered, or seciire a 
better bid. They produced no better offer, but submitted to the court 
and addressed to its discrétion the matters and allégations upon whicb 
they based their objections. Thèse were heard, considered and re- 
jected and the order of sale was subsequently made absoUue. Tn 
this, error is charged to the court. In what is error charged? Ad- 
mittedly in the décision or judgment of the court that the matters 
offered as objections were not sufficient to justify the court to reject 
the offer and refuse the order of sale. But the acceptance or rejec- 
tion of the offer, and the maJcing or withholding an order of sale, 
were matters wholly within the discrétion of the court. Being mat- 
ters within the discrétion of the court, the question on appeal is not 
whether this court would hâve made the same order, but whether 
the District Court, in making the order, abused its discrétion. In 
treating this question, we conceive we are controlled by the same prin- 
ciple that applies in a case where an appellate court is asked to re- 
view and reverse the judgment of a trial court in granting or refus- 
ing a temporary injunction. In both instances, the right to exercise a 
Sound judicial discrétion is vested in the trial court, and not in the 
appellate court. It is to the discrétion of the trial court and not to 
the appellate court, that the law has intrusted the power in one in- 
stance to order a sale as in the other to grant or dissolve an injunc- 
tion, and the only question for an appellate court is, Does the proof 
clearly establish an abuse of that discrétion by the trial court (Ameri- 
can G. S. Co. v. Twin City S. Ce, 202 Fed. 202, 205. 120 C. C. A. 
644; Steams-Roger Mfg. Co. v. Brown, 114 Fed. 939, 52 C. C. 
A. 559), for unless such an abuse is clearly established, or an obvious 
error has occurred in the application of the law, or a serions and im- 
portant mistake has been made in the considération of the proof, the 
judgment of the trial court must be taken as presumptively correct. 
Mastin v. Noble, 157 Fed. 506, 508, 85 C. C. A. 98. 

Applying thèse well settled principles to the case under considér- 
ation, we are unable to find that the trial judge abused the discrétion 
reposed in him, or committed error of fact or law in exercising his, 
discrétion. The case therefore must rest upon his judgment. 

The decree below is affirmed. 



FISHEB 7. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. June 23, 1915. On Motion for 
Kehearing, September 27, 1915.J 

No. 4355. 

1. Indians <S=»33 — Vkrmit to Sell Caitle as Permit to Deive fuom Réserva- 
tion — Statute. 

Under Rev. St § 2138 (Comp. St. 1913, § 4136), provlding that every 
person who drives or removes, except by authority of an order lawfuUy 
issued by the Secretary of War, any cattle from the Indian couutry for 
purposes of trade, shall be punished, and under Act Gong. July 4, 1884, 

^ssFor other cases ses same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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e 180, 23 Stat. 94, providlng that, where Indlans are in control of cattle 
purchased by the govemment, sueh cattle shall be sold to one not a 
member of the trlbe only wlth the consent in wrlting of the agent of the 
tribe to which the owner belongs, where an Indlan had written consent 
of the agent of his tribe to sell his own cattle, which he drove froin the 
réservation, he eould not be punished for driving the stock, since the 
décision by the trlbe's agent that the Indian might sell impliedly au- 
thorized the latter to drive the cattle from the réservation. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 52, 59; Dec. 
Dig. <©=»33.] 

On Motion for Rehearing. 

2. Indians ©=333 — Permit to Sell Cattle — Issue Cattle. 

Notwithstanding Act March 2, 1889, c. 405, § 17, 25 Stat. 895, repeals 
Act July 4, 1884, c. 180, § 1, 23 Stat. 94, providing that, where Indians 
are in control of cattle which hâve been purchased by the govemment, 
such cattle shall not be sold to any person, not a member of the tribe, ex- 
cept with the consent in writing of the agent of the tribe to which the 
owner belongs, in so far as it applies to cattle issued under the latter act, 
yet the act of 1884 is in force as to cattle not issued under the Act of 
1889 ; it assuming there were cattle in the possession of Indians which 
had been purchased by the govemment, and as to such cattle the agent'» 
permission to sell warrants the owner in driving them from the ré- 
servation. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 52, 59; Dec. 
Dig. <S=»33.] 
8. Indians <g=338 — Dbivinq Cattle fbom Réservation. 

In a prosecution for driving cattle from an Indian réservation, ail pre- 
sumptions are in favor of accused; and where accused had permissiou 
of the Indian agent to sell cattle, it cannot be presumed that such cattle 
were issue cattle, whose sale was forbidden by Act March 2, 1889 ; there 
being no évidence on that point 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 22, 64, 66; 
Dec. Dig. ®=>38.] 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

Albert Fisher was convicted of driving cattle from an Indian rés- 
ervation, and he brings error. Judgment reversed, and défendant dis- 
charged. 

Edward E. Wagner, of Sioux Falls, S. D. (George J. Danforfh, of 
Sioux Falls, S. D., on the brief), for plaintiff in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D. (E. W. Fiske 
and George Philip, Asst. U. S. Attys., both of Sioux Falls, S. D., on 
the brief), for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

CARLAND, Circuit Judge. Fisher was placed upon trial on an 
indictment, the first count of which was as f oUows : 

"That Albert Fisher, late of the Plne Ridge Indian réservation, state of 
South Dakota, in sald district, beretofore, to wit, on the Ist day of Septemher 
in the year of our Lord one thousand nine hundred and twelve, wlth force 
and arms, at the Fine Ridge Indian réservation, in the state of South Dakota, 
In the district aforesald, and withln the exclusive jurisdiction of this court, 
unlawfuUy and felonlously did then and there drive and remove twenty head 

ftsjFor otber cases see same topic & KBT-NUMBBK lu ail Key-Numbered DigesU ft Indexes 
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of cattle of vàrious âges, slzes, and sexes, an exact description of which is to 
the grand jurors uuknown and therefore not set out in tbis indictment, oif 
thé value of eight hundred dollars ($S0O.OO), of the goods, chattels, and Person- 
al property of one Albert Blsher, from the Indian country, to wit, from the 
sald Fine Eidge Indian réservation, for the purposes of trade and commerce, 
without then and there havlng any authority of an order lawfully Issued by 
the Secretary of War connected with the mov&ment or subsistence of troops, 
and without any authority therefor whatsoever, contrary to the form, force, 
and effect of the statutes of the United States In such case made and provided, 
and against the peace and dignity of the United States of America." 

The second count was the same, except the date of the offense was 
alleged to be February 12, 1912, and the value of the cattle $6,000. 
There was a demurrer to the indictment, which being overruled, the 
f oUowing plea of nolo contendere was entered : 

"Now, on this the 2d day of September, A. D. 1914, the United States dis- 
trict attorney and the above-named Refendant, Albert Fisher, wîth his counsel, 
came into court, and this being the day fixed by the court for prouounçing 
judgment upon the charge of ualftwiully removing certain cattle from the 
Fine Ridge Indian réservation, in said district, without the authority of an 
order of the Secretary of War, lij connection with the mOVement or subsist- 
ence of troops, and without any authority whatsoever, sald défendant havlng 
confessed that he did at the varions times stated in the several counts of said 
indictment, remove from said Piriè Eldge Indian réservation, in said dis- 
trict, certain cattle, the same being then and there chattels and Personal prop- 
erty of him, the said Albert Fishet, for the purpose of trade and commerce, 
and without tten and there havlng the authority of an order lawfully Issued 
by the Secretary of War in connection with the movement or subsistence of 
troops, but allGging that he was lawfully in possession of said cattle, and that 
the necessary and lawf ul authority or pei-mit for the sale of said cattle had 
been issued by the superlutendent of said Fine Ridge Indian réservation, or 
his subordlnates uiwn said Fine Ridge Indian réservation, but still contendiug 
that he is not guilty as a matter of law, to the offense charged in said indict- 
ment, for the reason that the same charges no offense against the laws of the 
United States, but not wishing to contest the allégations of fact stated and 
set forth in sald indictment." 

Upon this plea which was not traversed, Fisher was sentenced to 
pay a fine of $500 and costs on each count. The indictment was 
drawn upon section 2138, R. S. U. S. (Comp. St. 1913, § 4136), which 
reads as foUows: 

"Every person who drives or rem oves, except by authority of an order law- 
fully issued by the Secretary of War, connected with thé movement or sub- 
sistence of troops, any cattle, horses, or other stocli from the Indian country 
for the purposes of trade or commerce, shall be punishable by imprisonment 
for not more than three years, or by a fine of not more than $5,000.00 or both." 

[1 ] The language of the foregoing section appeared in sections 8 and 
9 of the act of March 3, 1865 (13 Stat. 563, c. 127). Thèse sÈctions 
read as follows: 

"Sec. 8. And be It further enacted,' that any person who may drive or re- 
move, except as hereinaf ter provided, any cattle, horses, or other stock from 
Indian territory for the purpose of trade or commerce shall be guilty of a 
felony, and on conviction be punished by a fine not exceeding $5,000, or by 
Imprisonment not exceeding three years, or by both such fine and imprison- 
ment. 

"Sec. 9. And be it further enacted, that the agent of each tribe of Indians, 
lawfully reslding In said Indian territory, be, and he Is hereby, authorized to 
sell for the benefit of said Indians, any cattle, horses or other live stock be- 
longlng to such Indians, and not required for their use or subsistence, un- 
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der such régulations as shall be establislied by the Secretary of the Interior: 
Proviried, that nothing in tliis or tbe preceding section shall interfère with 
the exécution of any order lawfully issued by the Secretary of War connected 
wlth the movement or subsistence of the troops of the United States." 

When the sections were brought into the Revised Statutes as sec- 
tion 2127 and section 2138 (Comp. St. 1913, §§ 4120, 4136), the words 
"Indian territory" were changed to "Indian cotintry." \Ve apprehend, 
however, that the words "territory" and "country" were used as mean- 
ing the same district or country. We do not think it is necessary to 
détermine the exact purpose of the enactment of this législation by 
Congress. It is well known that at the time of the passage of the 
act of March 3, 1865, there were large herds of cattle and horses in 
the Indian country. In some cases they belonged to individual In- 
dians, and in other cases to Indian tribes, and in some instances were 
wild and had no owner. The obligation assumed by the United States 
to care for the Indians, who had been rendered unable to provide for 
their own livelihood by reason of the encroachment of the white 
maja upon their lands, made such législation reasonable and necessary 
for the purpose of conserving ail stock in the Indian country. It 
was provided that the law should not apply in cases where the Secre- 
tary of War had authorized the driving of cattle or horses frora the 
Indian country in connection with the movement or subsistence of 
troops. We are of the opinion that by subséquent législation it is 
jiow lawful in certain cases for individuals to drive cattle from the 
Indian country without having a permit from the Secretary of War 
as required by the statute. By Act Cong. July 4, 1884, c. 180, 23 Stat. 
94, it is provided: 

"(Sale of Cattle of Indians to Persans Not Memlicrs of Same Tribe Prolùh- 
ited.) That where Indians are in possession or control of cattle or their in- 
crease which hâve been purchased by the government such cattle shall not 
be sold to any person not a member of the tribe to which the owners of the 
cattle belong or to any citizen of the United States whether intermarried with 
the Indians or not except with the consent in writing of the agent of the tribe 
to which the owner or possessor of the cattle belongs. Aad ail sales inade in 
violation of this provision shall be void and the offending purchaser oh con- 
viction thereoî shall be fined not less than iive hundred dollars and iœprison- 
ed not less than six months." 

It does not appear from the record whether Fisher was an Indian 
subject to the control of an Indian agent, except as we may infer 
that fact from the statement, in the plea of nolo contendere, that the 
necessary and lawful authority or permit for the sale of said cattle 
had been issued by the superintendent of said Pine Ridge Indian rés- 
ervation or his subordinates. This allégation, not being traversed, must 
be accepted as true. We must assume, therefore, that Fisher had the 
written consent of the agent of his tribe to sell the cattle which he 
was driving from the réservation. If he did, he could sell the cattle 
to any person, either on or off the réservation, and, having a right to 
so sell, he had the right to deliver, either on or off the réservation. We 
therefore are of the opinion that the défendant could not be punished 
for driving his own cattle from the Indian country, which he had ob- 
tained a permit to sell. In so deciding, we in no wise interfère with 
the power of the United States to prevent cattle owned by Indians 
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from being driven from the réservation. We simply hold that, if the 
açent of the tribe décides to give his consent tliat an Indian may sell 
his cattle, he thereby authorizes the Indian to which such consent is 
given to drive the cattle from the réservation, and as this power to 
consent to sell is given by a law of Congress it results that there is 
under certain circumstances a power to permit cattle to be driven from 
the Indian country other than that of the Secretary of War. 
The judgment below is reversed, and the défendant discharged. 

On Motion for Rehearing. 

[2] The point is made that Act Cong. July 4, 1884, c. 180 (23 Stat. 
94), was repealed by Act March 2, 1889, c. 405, § 17 (25 Stat. 895), 
in so far as the former act periiiitted the sale of "issue cattle" with the 
consent in writing of the agent of the tribe to which the owner or 
possessor of the cattle belonged. This position was not suggested at 
the hearing of the case, either in brief or oral argument. 

Conceding that Act March 2, 1889, as to any personal property 
issued under said act, has the effect contended for, it by no means 
follows that our former judgment is erroneous. The act of 1884, 
quoted in our former opinion, assumed that there were cattle in the 
possession or control of Indians which had been purchased by the 
government. It is still in force as to cattle and other personal prop- 
erty not issued under Act March 2, 1889. It is admitted upon the 
record that the défendant, Fisher, had the necessary and lawful au- 
thority or permit for the sale of the cattle which he was removing from 
the Indian country, issued by the superintendent of the Fine Ridge 
Indian réservation or his subordinates. 

[3] We are asked in the pétition for rehearing to take judicial no- 
tice of the fact that the cattle in controversy were issued to Fisher 
under Act Mardi 2, 1889, for the purpose of avoiding the force or 
effect of the written consent of the superintendent of the Fine Ridge 
Indian agency. It must not be forgotten that this is a criminal case, 
where the presumptions, if any, must be in f avor of the accused. We 
do not know judicially, or in any other manner, that the cattle which 
Fisher removed from the Indian country were issued under Act March 
1, 1889. This would be a fact to be shown by évidence, and as the 
orosecution had full opportunity to show ail the facts, it cannot now 
ask us to take judicial notice of that which shôuld hâve been proven 
by évidence, if such évidence existed. Moreovèr, we would be obliged 
to présume that the Indian superintendent deliberately violated tha 
law in issuing the permit, which we cannot do, as the presumption 
would be that he obeyed the law. 

We see no reason for granting a rehearing, and the pétition is there- 
fore denied. 
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DUNLAP V, TWIN CITY POWER CO. 

(Circuit Court of Appeals, Fourth Circuit. September 14, 1915.) 
No. 1316. 

1. COEPOEATIONS lS=;>448 PURCHASE of PeOPEBTT — LiABILITT. 

Where complalnant, who had an option for the purchase of a parce! of 
land, agreed with tlie promoter o( a corporation to stiare with him the 
profit on any sale above the option price, complalnant cannot receive the 
profit, and at thé same time demand from the corporation a share of the 
promoter's compensation for acquirlng the property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1709, 1789- 
1702 ; Dec. Dig. <S=>448.] 

2. Corporations ©==448 — Conteacts — Consteuctiopî. 

Where the promoter of a corporation contracted wlth one of the In- 
corporators to buy a certain parcel of land for the corporation and to 
receive stock as compensation, a trust relation was created, and the 
promoter should not attempt to make a secret profit, and, having done 
so, neither the promoter, nor one who was to share the promoter's compen- 
sation, can recover the stock. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1709, 1789- 
1792 ; Dec. Dig. ®=448.] 

3. Corporations ©=»448 — Conteact — Breach — Effect. 

Where a promoter of a corporation breached his trust wlth respect to 
acquirlng land, neither he nor one claimlng under hlm may recover for 
other services in a suit on the contract 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 1709, 1789- 
1792 ; Dec. Dig. ®=»448.] 

4. Corporations ig=>428 — Notice — OmcBBS. 

Notice to agents of a corporation, who occupied a position inimical to 
it, of a secret profit made by a promoter, is not notice to the corporation, 
which would form a basis for acquiescence. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1748-1761 ; 
Dec. Dig. <s=5428.] 

5. Corporations ig=p448 — Issuancb of Stock — Rights. 

Where a corporation, without notice of a promoter's f raud, issued stock 
to bim in compensation for his services, the issue did not irrevocably fix 
the promoter's rights and those of another, who was to share his profits, 
for a court of equity would cûncel the certlflcates; hence, after cancella- 
tion by the corporation, the promoter's associate could not recover. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §9 1709, 1789- 
1792 ; Dec. Dig. <S=>448.] 

Appeal from the District Court of the United States for the West- 
ern District of South Carolina, at Greenville; Henry A. M. Smith, 
Judge. 

Bill by H. P. Dunlap against fhe Twin City Power Company, From 
a decree dismissing the bill, complainant appeals. Affirmed. 

Joseph A. McCullough, of Greenville, S. C, and James A. Fowler, 
of Knoxville, Tenn. (McCullough, Martin & Blythe, of Greenville, S. 
C, and Fowler & Fowler, of Knoxville, Tenn., on the brief), for ap- 
pellant. 

E. H. Callaway, of Augusta, Ga., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

€:::sFor other cases see sama topic & KEY-NUMB£R in ail Key-Numbered OigesU & Indezw 
226 F. —11 
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WOODS, Circuit Judge. In this suit the complainant asked a de- 
cree requiring the défendant, Twin City Power Company, to spe- 
ciiîcally perform an alleged agreement to. issue to him a certificate of 
its stock for 4,425 shares, or requiring it to pay to him $442,500 dam- 
ages in case the stock cannot be delivered, Upon a hearing on the 
merits the bill was dismissed. 

[1, 2] The complainant holding an option to purchase for $5,000 
from R. L. Tucker and L. Tucker 320 acres of land on the Savannah 
river, including the Wring Jaw and Straight Tucker Shoals, agreed 
with W. H. Cliew, a résident of New York, to share with him the 
profit of any sale above the option price. On May 16, 1900, Chew 
made the f ollowing agreement with George E. Fisher : 

"W. H. Chew agrées to buy for party of the flrst part the water power and 
338 acres of land known as the Wring Jaw Shoals and Straight Tucker water 
power ou the Savannah river in the state of South Carolina and Georgia, and 
to secure options on ail lands 10 miles abové the above-named water power to 
and below said power as near to the eity of Augusta, Georgia, as possible, for 
the sum of thirty thousand dollars ($30,000) or less, the land covered by the 
aforesaid options to be paid for, from the sale of bonds to be Issued. W, H. 
Chew further agrées to give ail the matters his entire attention from begin- 
ning to end, no matter what time it may consume. 

"G. E. Fisher, party of the first part, agrées to organlze a company of one 
million of stock, and one million of bonds, the bonds to remain in the treas- 
ury of the company, for the benefit of the company. Party of the first part 
agrées to turn over ail property thus secured to this company, to give W. H. 
Oliew 45 per cent, of ail the stock, and to retain 55 per cent, for himself. 
Party of the flrst part is to pay or cause to be paid W. H. Chew a salary of 
three hundred dollars per month, entire attention and time to the matter of 
management, and carry out the ideas of G. B. Msher, as may be from time to 
time coramunicated." 

By this agreement it is évident that Chew assumed a trust relation 
to Fisher and the company to be organized, and that this trust em- 
braced the obligation to buy the lands at the lowest possible price and 
to give Fisher and the company to be formed the benefit of any ad- 
vantage or profit. It f orbade his making any profit out of Fisher or the 
company in the acquisition of the property. Afterwards, on May 24, 
1900, Chew and Dunlap, the complainant, procured from the Tuckers 
a conveyance of the land embraced in the option direct to Fisher, pay- 
ing the Tuckers $5,000 as agreed, and charging Fisher $23,800 as 
the purchase money. The nature of the transaction was concealed by 
Chew, and Fisher was made to believe that $23,800 was paid to the 
Tuckers for the land, by the device of making four drafts drawn 
by Chew on Fisher, ail in favor of R. L. Tucker, L,. Tucker, and M. 
h. Carrol, the grantors. One, of tl;ie drafts for $5,000 was retained 
by the Tuckers in payment of the purchase money of the land. Of 
the $18,800 represented by the other three drafts, Dunlap received 
$9,500 and Chew $9,300. The reason for the separate drafts was 
thus falsely stated by Chew in his letter of May 24, 1900, to Fisher : 

"I made several (four drafts in ail) to suit Major Tucker, and it helped me 
out also, for as it is the people hère don't know exactly the amount we paid 
for the property, and the drafts wfll be dlvided up for collection," etc. 

Dunlap knew that Chew represented Fisher, and he knew that a 
corporation v/as to be formed, and that Chew^ as promoter, was to 
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get 45 per cent, of the stock; and this was the stock which he claims 
Chew was to divide with him. The corporation contemplated was sub- 
sequently organized as the Twin City Power Company, and Fisher 
conveyed to it the lands embraced in the Tucker deed to him. Both 
Chew and DUnlap were incorporators and directors of the company. 
Of the 10;0()0 shares of stock, 5,500 were issued to Fisher, 20 to 
Chew, 20 to Dimlap, and 3,615 to Chew as trustée. Thèse certificates, 
dated September 10, 1900, were immediately assigned by Dunlap and 
by Chew, individually and as trustée, to Fisher, who had furnished ail 
the money for the purchase of the property and other corporate pur- 
poses. Fisher having the certificates so assigned jn his possession, 
late in 19(X) discovered the fraud perpetrated by Chew in the pur- 
chase of the Tucker property, and in July, 1901, had ail the assigned 
-certificates canceled and new certificates issued to other parties. In 
May, 1906, George E. Fisher sold 8,500 shares of stock for full value 
to Thomas O'Connor, who purchased without notice of any claim on 
the part of Dunlap. Before his death in 1901, Chew executed a paper 
to W. C. Irons, reciting that he was entitled under his agreement with 
Fisher to 4,500 shares of the capital stock, and assigning one-third 
of it to be held by Irons for Dunlap. Irons refused to join in this 
action, and was made a défendant. 

The suit dépends on the right of the complainant Dunlap to require 
the corporation to carry out the agreement made between Fisher and 
Chew above recited, to the extent of the assignment made by Chew 
to Irons for complainant's benefit; the allégation of the bill being 
that the corporation took the property subject to Chew's contract with 
Fisher and was bound to carry it out as Fisher would be bound. The 
claim for 4,500 shares of the stock, instead of 1,500, is made under 
the allégation that the capital stock of the company was increased 
from $1,000,000 to $3,000,000. It seems plain that the complainant 
cannot hâve the advantage of the position of a seller of his option to 
Fisher at a profit, and at the same time receive from Fisher, the 
purchaser, or the corporation, his assignée, compensation for buying' 
the property, without notice to Fisher that he was both seller and 
purchaser. It makes his position worse that he claimed under Chew, 
who not only did not inform Fisher of the real situation, but took 
affirmative action to deceive him into the belief that he was paying 
nothing more than the actual purchase money of the property. The 
complainant's position is thus well stated in the opinion of the District 
Judge: 

"The only construction, to be put upon the transaction compatible with the 
honesty of the complainant Is he concelved himself to hâve no connection 
with Fisher, but to be selling to him through his agent at the agreed priée the 
proîJerty whoily independent of and without regard to the agreement as to 
compensation between Chew and Fisher of 14th May, 1900." 

The complainant sets out the contract between Fisher and Chew, 
and stakes his case on it. Assuming that he was not a party to the 
fraud, no more was he a party to the contract between Chew and 
Fisher, and, as assignée of Chew, his rights cannot rise higher than 
the rights of Chew. 
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[3j It îs true that évidence was offered. tending to show that on 
the faith of the contract both Chew and Dunlap procured options and 
rendered other valuable services to the corporation after the trans- 
action with the Tuckers was closed; but, the contract between Chew 
and Fisher having been made void by reason of the fraud of Chew, 
compensation for thèse services could not be recovered in this suit 
on the contract. 

[4] The évidence does not warrant the inference that the corpora- 
tion acquiesced in Chew's fraud, or that notice of it was brought home 
to any agent or officer of the corporation who could act for it before 
the stock was issued to Chew as trustée. Notice to Chew, D'unlap, 
and Mackaye, and their acquiescence, could not bind the corporation, 
for their interests were antagonistic to it; ail of them being claim- 
ants against the corporation of the stock which Chew was to get un- 
der his contract with Fisher. State v. Talley, 77 S. C 99, 57 S. E. 
618, 11 L. R. A. (N. S.) 938, 122 Am. St. Rep. 559; Arthur v. Brown, 
91 S. C. 316, 74 S. E. 652. 

[5] The position that the issuance of the stock to Chew, as trus- 
tée, for the benefit of the complainant, fixed irrevocably his right to 
it against the corporation, is untenable. This certificate was issued 
to Chew, as trustée, under an agreement with Fisher which conferred 
no right, because of Chew's fraud; and in conséquence of that fraud 
the court of equity would hâve decreed its cancellation. In Davis v. 
Las Ovas Company, 227 U. S. 80, 33 Sup. Ct. 197, 57 L. Ed. 426, 
promoters by a shuffling device turned over to the corporation for 
$35,000 property for which they had paid $20,000. The court says : 

"The resuit of the transaction was that the corporation was requlred to pay 
to those who had assumed to act for and represent it a secret profit of $15,- 
000, and also to compensate them for their services in buying the land and or- 
ganizing the company by issuing to each of them $15,000 in nonassessable 
shares of its stock. * • * Those of the syndlcate assuming to act for the 
corporation in acquiring the property were under obligation to disclose the 
truth and deal openly. In the absence of such disclosure, the corporate assent 
was obtained on false grounds. The wrong was done wheH those members of 
the syndlcate not in complieity with appellants subscribed to the stock of the 
company and aided their guilty assoclate managers in the corporate action 
necessary to the corporate acquisition of the property at the exaggerated priée 
placed upon it by those who were to realize a secret profit. Thus the original 
fraud practiced upon some of those associated with them In the promoters' 
arrangement became operative against the corporation itself. The standing 
of the corporation results from the fact that there were innocent and deceived 
members of the corporation 'when the property was taken over by it." 

The suit being expressly based on a contract which was avoided by 
the fraud of Chew, the bill was properly dismissed. As this conclu- 
sion disposes of the case, it is unnecessary to décide whether the cor- 
poration was bound to inquire into Fisher's authority to transfer the 
stock issued to him as trustée. We express no opinion as to the right 
of the complainant to recover against the corporation or Fisher for 
the value of his services. 

Affirmed. 
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NATIONAL LIFE INS. CO. OF THE UNITED STATES OF AMERICA 

V. McKENNA. 

(Circuit Court of Appeals, Bighth Circuit July 26, 1915.) 

No. 4339. 

1. Négligence ®=»65 — Conteibxjtoby Négligence — Test. 

Even if one knows the facts and appréciâtes the danger of a proposed 
action, he Is not necessarlly guilty of contributory négligence in taking 
some risk. The test is whether, in view of ail the facts and drcumstances, 
a person of ordinary prudence would hâve refralned from taking the 
rlsk. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 83, M ; Dec. 
Dig. <S=>65.] 

2. Négligence ®=>1, 65 — Exiqency. 

In determining an issue of négligence or contributory négligence, the 
exigency under which one acts le an important élément for considération. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 1, 83, 94; Dec. 
Dig. <S=>1, 65.] 

3. Cabbibes ©=347 — Injury on Elevator — Contributory Négligence — Ele- 

VAT0K3. 

That plaintifif, a boy of 14, knew that if he got beyond the elevator 
cage he was in danger, does not show that he was guilty of contributory 
négligence as a matter of law, because, when the elevator operator stop- 
ped the car and reached out as if to open the door, plaintiflC stepped for- 
ward, and his foot was caught betvifeen the car sill and the floor when the 
car was again started. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 1346, 1350-1386, 
13S8-1397, 1402; Dec Dig. <g=>347.] 

In Error to the District Court of the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

Action by Hubert McKenna, by Mary B. McKenna, guardian, 
against the National Life Insurance Company of the United States 
of America. There was a judgment for plaintifï, and défendant 
brings error. Affirmed. 

Jesse A. Miller, of Des Moines, lowa (J. D. Wàllingford and 
Oliver H. Miller, both of Des Moines, lowa, on the brief), for plain- 
tifif in error. 

J. M. Parsons, of Des Moines, lowa (Lester L. Thompson and Earl 
C. Mills, both of Des Moines, lowa, on the brief), for défendant in 
error. 

Before ADAMS, Circuit Judge, and TRIEBER and REED. Dis- 
trict Judges. 

ADAMS, Circuit Judge. This was an action for damages result- 
ing from an injury sustained by plaintiff while riding on an elevator 
operated by the défendant in a large office building owned by it in 
the city of Des Moines, lowa. In his pétition plaintiff charged in 
one count that his injuries were occasioned by reason of the négli- 
gent opération of the elevator by the defendant's agent in charge, and 

^=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlsests & Indexes 
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in another count he charged that his injury occurred by reason of 
the négligent construction of the elevator by the défendant company. 
The défense was a déniai of the négligence and a plea of contributory 
négligence. The évidence tended to show that plaintiff took the ele- 
vator at the ground floor of the building to be carried to the sixth 
floor where he had business to transact; that as the elevator ap- 
proached the sixth floor, about midway between the fifth and sixth, 
it slowed down and stopped, and the operator reached his hand out 
towards the door. The plaintiff then moved forward towards the 
door, preparatory to alighting, and as the elevator started up again it 
caught his foot between the edge of its floor and the sill of the sixth 
floor of the building and mashed and injured it badly. Thèse main 
facts, variously stated by the witnesses, were submitted to the jury 
in a faultless charge as to the law of négligence and contributory 
négligence applicable to the case. A verdict and judgment in favor 
of the plaintiff followed ; hence this writ of error. 

Two errors were assigned: One that the trial court erred in re- 
fusing to instruct the jury, as requested by the defendant's counsel, 
to find a verdict for the défendant on the ground, as alleged, that the 
évidence conclusively showed that the plaintiff was guilty of con- 
tributory négligence ; and the other, that the court erred in its charge 
to the jury in telling them that the law imposed upon the défendant 
the duty of exercising the highest degree of care for the safety of its 
passengers in the matter of the construction of the elevator as well 
as in the matter of operating it. 

Counsel for plaintiff in error base their main argument on the first 
assignment of error upon the following admissions of plaintiff found 
in his cross-examination : 

"I appreciated the fact that. If I got beyond the cage, I -would get hurt by 
getting caught. If I had l>een paying attention, I would not hâve gotten my 
foot caught. It was because I did not pay attention where I was stepplng that 
I got hurt" 

Admissions of this kind, found in the cross-examination, must, of 
course, be taken in connection with the other facts of the case as 
disclosed by the proof . Doing so, we find this situation : As the 
boy approached his destination the elevator slowed down and stop- 
ped. He saw the operator reach out his hand, supposedly to open 
the door through which he was to pass. He thereupon, stepping for- 
ward from about the middle of the car, where he had stood, to the 
place of the supposed, open door, stepped too far, and as the elevator 
suddenly started up again it caught his foot between its floor and the 
edge of the sixth floor. The boy, being 13 or 14 years of âge, had 
sensé enough to realize and did realize that if he stepped too far 
and at the wrong time he would get hurt. He knew the facts, and 
apj)reciated the possible danger if he failed to act cautiously. Was 
the plaintiff, in taking this step towards alighting in thèse circum- 
stances, guilty of contributory négligence? In other words, did he 
thereby fail to exercise the caution and prudence which ordinarily 
prudent persons usually exercise in like circumstances, or, to put the 
question to fit the présent case, do thèse facts and the inferences 
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properly deducible from them furnish any évidence so tending to 
show that the plaintiff was exercising the care and précaution for his 
own safety which persons usually exercise in like circumstances, as 
to warrant a jury in so finding? Our common expérience teaches that 
very prudent persons often take some chances and risks, even if they 
know the facts and appreciate the risk they are taking. 

f 1, 2] The controlHng question is not whether plaintifï knew or ap- 
preciated that it was dangerous to do as he did, but is whether an ordi- 
narily prudent person under such circumstances would hâve ref rained 
from doing as he did. The Suprême Court, in the case of Mosheuvel 
V. District of Columbia, 191 U. S. 247, 24 Sup. Ct. 57, 48 L. Ed. 170, 
referring to the rule invoked in this case holding plaintiflP to the fatal 
conséquences of contributory négligence when it appears that he 
knew and appreciated the risk and danger attending what he was 
about to do and nevertheless did it, said: 

"We are of the opinion, however, that the rule as thus contended for Is un- 
founded in reason and unsupported by the welght of authority. * * » 
The resuit of admlttlng the doctrine would be to hold that ail persona in 
making use of the public streets assumed ail rlsks possibly to arise from every 
known defect or danger. * * • Take a street across which runs a rail- 
road track, whereon cars are moved by steam or other motive power. Ail per- 
sons knowing of this fact would know also that there was some danger in 
Crossing. They therefore must elther abstain altogether from crossing, or, 
if they do so, be subject as a matter of law to the conséquence of the reckless 
opération of the railway, without référence to the care exerclsed in the use of 
the Street for the purpose of crossing. Indeed, the proposition would Imply 
that every one who used the public streets with the knowledge of a defect 
exlsting therein would be guilt^, if an injury was by them suflered as a resuit 
of such defect, of contributory négligence without the existence of any neglect 
whatever. » • * " 

This court in the case of City of St. James v. Stacy, 121 C. C. A. 
371, 203 Fed. 35, had occasion to apply the doctrine of the Mosh- 
euvel Case, and said: 

"The question is: 'Did he [plaintiff] exercise ordlnary care and prudence 
under ail the circumstances in attempting to cross over the grating? In other 
words, did he fall to exercise the care and prudence which ordinarlly prudent 
persons would hâve exerclsed under slmilar circumstances? We are unable, 
in View of ail the facts and circumstances In the case, to say as a proposition 
of law that the plaintiff did not exercise that prudence which ordlnary per- 
sons would hâve exerclsed under like circumstances. Whether he did or not 
was a question of fact for the jury under proper instructions.' " 

Applying this reasonable doctrine to the présent case, how does it 
stand? Hère there was évidence tending to show plaintiff had reason 
to believe that the elevator had stopped for him to alight, and he 
impulsively stepped forward to do so. Can it be conclusively held 
that because he knew as a physical fact that if he stepped too soon 
he might get hurt, or if he stepped over the edge of the floor he 
might get his foot crushed, he assumed ail risk in so doing, however 
négligent the operator might hâve acted? Our common expérience 
is that most people start towards the door of a railway car before it 
is opened for egress, and we know that people often act impulsively 
in cases of emergency, when their judgment is not as sound and 
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reliable as in cases where circumstances and conditions admit of dé- 
libération and reflection. 

The emergency in which one is called upon to act is an important 
circumstance and factor in determining whether he observes the care 
and précaution which people usually exercise under similar circum- 
stances. Among the circumstances so requiring considération are the 
attendant exigency and confusion, if any there be. In the case of 
Dickson v. Omaha & St. Louis Raihvay Company, 124 Mo. 140, 27 
S. W. 476, 25 L. R. A. 320, 46 Am. St. Rep. 429, the Suprême Court 
of Missouri laid down the rule that in circumstances of emergency 
a person is not chargeable with négligence if he fails to appreciate 
the safest and best course to pursue. In the case of Schroeder v. C. 
& A. Ry. Co., 108 Mo. 322, 18 S. W. 1094, 18 L. R. A. 827, Judge 
Barclay, speaking for the Suprême Court of Missouri, said: 

Orrllnary care to avoid an Injnry by a person "Is to be judged from the 
standpoint fumished by the facts of the particular case, and, also, by con- 
sidering * » * under what exigency he acted." 

In the case of Pomeroy v. Westfield, 154 Mass. 462, 28 N. E. 899, 
Mr. Justice Holmes, speaking for the Suprême Judicial Court of 

Massachusetts, said: 

"But, further, in determining the right of a plaintiff to recover, there ara 
two éléments to be considered: Fîrst, how far he is chargeable with knowl- 
edge of the danger which he incurred, and then under what exigency he acted. 
That is to say, the exigency legitimately may affect, not only the question 
how far he appreciated or ought to hâve appreeiated the danger, but also 
how far he could run a risk known to be greater than prudently could be in- 
curred under ordinary circumstahces without losing bis rlght to recover in 
case he was hurt." 

[3] In this case ail thèse considérations must be taken into account 
in determining whether there was any substantial évidence tending 
to show that ordinary care, as hère defined and elucidated, was oh- 
served by the plaintiff. In view of them ail we are clearly of opinion 
that the issue of contributory négligence was for the jury to décide, 
and that no error was committed in refusing to take it from them. 

The next assignment of error is that the court erred in its charge 
to the jury in placing upon the défendant the burden of showing 
that it exercised the highest degree of care in the construction of its 
elevator. If the court had so charged, it doubtless would hâve been 
error ; but on a caref ul scrutinizing of the charge we fail to find any 
such direction. The court had told the jury that such was the de- 
gree of care which the défendant as a carrier of passengers owed to 
the plaintiff as a passenger aboard its elevator; but we fail to find 
anywhere in the charge that the court imposed that same rule of 
diligence upon the défendant in the matter of the construction of the 
elevator. In every phase of the charge, where référence is made to 
the highest degree of care required to be taken by the défendant, réf- 
érence is had to the matter of carrying the passenger ; in other words, 
to the opération of the elevator, and not to the construction. There 
is no merit in this assignment of error. 
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WASHINGTON & BERKELEY BRIDGE CO. v."PENNSYLVANIA 

STEEL, CO. 

(Circuit Court of Appeals, Fourth Circuit. September 15, 1915.) 

No. 1358. 

1. Négligence i©=344 — Injuky to Servant or Subcontbactob — Safe Place 

To Work. 

A bridge Company, by Its engineer, about a week before the accident, 
told a foreman of the plaintiff company, a subcontractor for the steel 
work, that it would be safe to go on a concrète pler bullt by another 
subcontractor within 48 hours after the frames were removed, wlthout 
inspection of the pier or regard to the weather conditions. Held négli- 
gence, proximately causlng injury to plaintiff's workmen when the steel 
work fell because the pier was insufficient to support It 

[Ed. Note. — For other cases, see Négligence, Cent. Dlg. § 59; Dec. 
Dig. <©=344.] 

2. INDEMNITT <S=3l5 QtTESTION FOR JUBT — CONTRTBUTORY NeOLIGENCE. 

Evidence, in an action by a subcontractor for steel work for bridge con- 
structed by défendant to recover over upon a judgment which it had paid 
in a suit by one of its workmen for personal injuries on the ground of 
defendant's négligence proximately causing such Injury, held to make 
the plaintifE's contributory négligence a question for the jury. 

[Ed. Note.— For other cases, see Indemnity, Cent. Dlg. §§ 36-40, 42-47 ; 
Dec. Dig. ®=>15.] 

3. Indemnity <g=>14 — Action by Subcontractor — Injury to Servant — Fel- 

Low Servants. 

On the issue of négligence between a subcontractor and the contracter, 
resulting in injury to ttie subcontractor's servant and hls recovery agalnst 
the subcontractor, who sought to recover over agalnst the contracter, the 
subcontractor could not escape the charge of négligence in the work In- 
trusted to its foreman on the ground that he was a fellow servant of the 
injured servant. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. § 41 ; Dec. Dig. 
<S===14.] 

4. Evidence <®=542— Opinion Evidence — Safety of Concrète Piee. 

In an action by a subcontractor, which had paid a judgment recovered 
by its injured servant, to recover over agalnst the contracter, on the 
ground of its négligent assurance that a pler would safely support steel 
work, whereln no one could testlfy from hls own observation that the 
hammering of the pler by the subcontractor caused its fall, testimony of 
witiiesses famlliar with concrète construction that the hammering would 
materially weaken the pler was admissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2355; Dec. Dig. 
<®=>542.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by the Pennsylvania Steel Company against the Washington 
& Berkeley Bridge Company. Judgment for plaintiff, and défendant 
brings error. Reversed. 

See, also, 215 Fed. 32, 131 C. C. A. 340. 

Before PRTTCHARD, KNAPP, and WOODS, Circuit Judges. 

iÊ:=DÏ 5r other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Forrest W. Brown, of, Charlestown, W. Va., and Chas. D. Waga- 
man, of Hagerstown, Md. (Wagaman & Wagaman, of Hagerstown, 
Md., and Brown & Brown, of Charlestown, W. Va., on the brief), for 
plaintiff in errer. 

Chas. J. Faulkner, of Martinsburg, W. Va., and Henry H. Keedy, 
Jr., of Hagerstown, Md. (Stuart W. Walker, of Martinsburg, W. Va., 
on the brief), f,or défendant in error. 

WOODS, Circuit Judge. On the first trial of this cause the Dis- 
trict Court sustained plaintiff 's demurrer to the évidence, and judg- 
ment was entered accordingly. This court reversed the judgment and 
remanded the cause for a new trial, on the ground that material évi- 
dence offered by the défendant had been excluded. On the second 
trial the District Judge directed a verdict in favor of the plaintiff 
for the amount claimed. For convenience we repeat the short state- 
ment made when the case was hère before. 

The Bridge Company, having undertaken to construct a bridge 
across the Potomac river near Williamsport, Md., contracted with 
the Steel Company to fumish and put in position the steel girder 
spans. Under a contract similar in terms Elmore & Hamilton Con- 
tracting Company undertook to furnish the material and construct 
the concrète piers or abutments. Mason D. Pratt, as engineer, agreed 
with the Bridge Company to supervise, inspect, and take charge of 
the construction of the bridge as its représentative. On December 
16, 1908, pier No. 10 fell while the workmen of the Steel Company 
were placing on it the steel superstructure, killing some of its men 
and injuring others. Frank L. Benning, one of the workmen who 
was seriously injured, sued the Steel Company in the circuit court 
for Washington county, Md., claiming damages for his injuries, on 
the allégation of négligence that the Steel Company knew or by the 
exercise of reasonable care could hâve known that the pier was "green, 
weak, def,ective, and of insufificient strength to carry the weight for 
which it was intended." The Steel Company gave the Bridge Com- 
pany written notice of the pendency of the suit and of its intention 
to hold the Bridge Company responsible for any recovery in favor 
of Benning. Benning recovered judgment for $13,500 against the 
Steel Company. 

After paying the judgment the Steel Company brought this action, 
alleging that it was the duty o£ the Bridge Company to see that the 
piers were safe for the placing of the steel superstructure; that the 
work was done under the direction of its engineer; that the de- 
fendant knew, or by the exercise of reasonable care and caution 
could hâve known, that the pier was green, defective, and of insuffi- 
cient strength to carry the weight ; and that nevertheless the défend- 
ant authorized and directed the employés of the Steel Company to 
proceed with the work of placing the steel superstructure on pier 10. 
On this allégation of négligence the plaintiff asked for judgment 
against the défendant for the amount of the judgment in favor of 
Benning, together with interest and costs. 

By the former judgment of this court thèse points were settled: 
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First. The judgment of Benning against the Steel Company was 
conclusive against the Bridge Company as to matters necessary to 
Benning's recovery, namely: (a) The négligence of the Steel Com- 
pany as a proximate cause of the injury in failing to furnish Benning 
a reasonably safe place to work; (b) the absence of contributory 
négligence on the part of Benning and of any act of a stranger as an 
intervening cause of the injury; (c) the correctness of the verdict 
is an estimate of the damages suffered by Benning. 

Second. The judgment in favor of Benning was not conclusive as 
to matters not necessary to Benning's recovery. 

Third. Since the Steel Company could not escape liability to Ben- 
ning for failure to perform its nondelegable duty of furnishing him 
a reasonably safe place to work, by showing that it had relied on 
the Bridge Company to furnish a safe pier, it follows that the judg- 
ment in favor of Benning against the Steel Company did not settle 
the issue of négligence between the Steel Company and the Bridge 
Company. 

Fourth. The Bridge Company was bound by its contract to use due 
care to furnish the Steel Company with a pier strong enough to 
bear the steel superstructure; and since the engineer was the agent 
of the Bridge Company, it was bound by his représentations to the 
Steel Company as to the safety of the pier as fully as if they had 
been made by the company itself. 

The questions open at the second trial between the Steel Company 
and the Bridge Company were: Did the Bridge Company, through 
its engineer, negligently represent to the Steel Company that the 
pier was safe so as to fix upon itself négligence as the proximate cause 
of the accident? Was the Steel Company guilty of contributory nég- 
ligence either in disregarding the waming afforded by the appearance 
of the pier itself or the opinion of the assistant engineer that it would 
not be safe, or in using a battering ram to force the girder to its 
proper place on a cernent pier not fully dry? 

[1] As to the first question there can be no doubt under the évi- 
dence. Pratt, the engineer representing the défendant, about a week 
before the accident, in answer to the inquiry of Bickle, plaintifï's 
foreman in charge of the work, told him it would be safe to go on 
the pier 48 hours after the forms were taken oiï. The forms were 
taken off on December llth, and no weight was put on until De- 
cember 15th. The pier stood the weight of the girder on that day, 
but fell the foUowing day, when the work was continued. As the 
resuit proved, such a gênerai instruction by the engineer, without in- 
spection of the piers, and without regard to weather conditions, was 
négligence. 

[2] The défendant relies on the opinion, afterwards expressed to 
Bickle by Darby, assistant engineer, that the pier would not be safe 
when Bickle reached it, as a warning not to rely on the opinion pre- 
viously expressed by Pratt that it would be safe to go on it. Darby 
testified that he was employed by Pratt to look after the construction 
of the pier and the fiU, and that he told Bickle, several days after 
Pratt had left, that he thought the pier would not be sufficiently hard 
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for the superstructure when he reached it. He admitted, however, 
that he took no active steps to stop the work, because he had spoken 
to Pratt, who seemed to think the pier would be saf e when the 
Steel Company was ready to place the superstructure, and he did not 
deny that he communicated Pratt's view to Bickle. 

In view of this last statement, we are inclined to think the warning 
of Darby, standing alone, would not be évidence to charge Bickle 
with négligence in acting upon Pratt's opinion or direction. But it is 
to be considered further that Bickle knew that Pratt had not seen the 
pier after the forms were off, that the pier looked dark, indicating 
that it was not dry, and that Bickle was not confident of the pier and 
undertook to test it himself with an iron bar. More important than 
thèse circumstances was the testimony of a number oi witnesses that 
the day before the accident the Steel Company used a battering ram 
to force the girder in place. The plaintiff contends that from the 
évidence as to the method of placing the girders it is clear that it was 
not only unnecessary, but impossible, to use a battering ram. But as 
to this position it is enough to say that there would be as little justifi- 
cation in directing a verdict for the plaintiff on the rejection of this 
évidence as to the use of a battering ram asi it would be for the court 
to reject or leave out of considération defendant's évidence to the 
effect that the method of construction made the use of a battering 
ram impossible. 

While the point is not free from difficulty, taking the testimony 
on behalf ofi the défendant as true, we think it should hâve been 
left to the jury to décide whether Bickle was négligent in going on 
the pier relying on Pratt's statement or opinion, after he had received 
a later and contrary opinion from the assistant engineer, after he had 
observed that the pier was not dry, and after he had used a bat- 
tering ram. On review of the whole testimony, we think there 
was such évidence of contributory négligence on the part of the 
plaintiff as to require that issue to be submitted to the jury. It was 
therefore error to direct a verdict for the plaintiff. 

[3] It is insisted, however, that Bickle was a fellow servant of 
Benning, and that his neglect of duty to Benning cannot be imputed 
to the plaintiff Company. Bickle was in sole charge of; the work at 
the bridge, and to the extent that the plaintiff left to him the duty 
of seeing that Benning had a safe place to work he was not a fel- 
low servant of Benning, but a représentative of the master. Cer- 
tainly, on the issue of négligence between the plaintiff and the défend- 
ant, the plaintiff cannot escape the charge of| négligence in the work 
which the plaintiff had intrusted to Bickle on the ground that he was 
a fellow servant of Benning. 

[4] The défendant oft'ered the testimony of several expert witnesses 
to the effect that the ramming or battering of the pier would weaken 
the pier and make it more liable to fall. The questions were rejected ; 
the court saying: 

"This testimony Is excluded, because the court is of opinion that the 
matter inquired of Is not a matter for expert testimony, but is to be proven by 
the facts and conditions as they existed, of whieh the jury is to be the judge. 
and, further, because of the contention of counsel that it does not (uily state 
the facts that existed in the case and state some that do not exlst." 
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No witness could testify from his own observation that the ham- 
mering of, the pier contributed to its fall. It seems, therefore, clearly 
compétent to show by witnesses familiar with concrète construction 
that the hammering described would materially weaken the pier. 

Reversed. 



MANHATTAN CITY & INTERURBAN RY. CO. et al. V. GENERAL 
ELECTRIC CO. * 

(Circuit Court of Appeals, Eighth Circuit September 7, 1915.) 

No. 4244. 

1. Sales <®=384 — Beeach — Measubk of Damages. 

The measure of damages for breach of contract of sale of Personal 
property is the différence between the market and the contract price, this 
rule applying to manufacturèd articles whlch are staple and hâve a 
known market value, but not to specially manufactured articles, and 
hence, though the article was manufactured in response to a particular 
order, évidence that it was a staple article was admissible. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. ©=384.] 

2. Sales <S=384r— Beeach — ^Bffect. 

There should be nothtng punitive In damages awarded for breach of a 
contract of sale. 

[Ed. Note.— For other casea, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. <S=>384.] 

3. Sales ®=5384 — Conteacts — Beeach. 

Whether an article is staple or net cannot be determined wholly by the 
form of the contract of sale, for when an article is ordered frequently 
spécifications are merely to indentlfy the article as of a particular class. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. <S=>384.] 

4. Evidence ®=3471 — Sale — Beeach of Contbact — Opinion Evidence. 

In an action for the buyer's breach of a contract of sale where the 
manufacturer claimed that the article was one of spécial manufac- 
ture, évidence of the number of such articles used In the trade, rather 
than opinion évidence as to whether it was spécial or not, should be given. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2149-2151; 
Dec. Dig. <S=»471.] 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by the General Electric Company against the Manhattan City 
& Interurban Railway Company and others. There was a judgment 
for plaintifï, and défendants bring error. Reversed, with directions 
to grant a new trial. 

F. S. Jackson, of Topeka, Kan. (R. P. Evans, of Manhattan, Kan., 
on the brief ), for plaintiffs in error. 

David F. Carson, of Kansas City, Kan. (James T. Cochran, of Kan- 
sas City, Kan., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
.District Judge. 

^:=>For other cases see saine topio & KEY-NUMBER in ail Key-Numbered Digests & ladezea 
*Rehearlng denied November 10, 1915. 
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AMIDON, District Judge. [1] This action was brought by the 
General Electric Company againsi; the ■ Manhattan City & Interurban 
Railway Company on a contract in which the plaintiff agreed to manu- 
facture and sell to the défendant an electrical generator and certain 
accessories, at the agreed price of $3,736. The contract is in the form 
of a proposai from plaintiff to défendant, and an acceptance by de- 
fendant. When plaintiff had completed the machinery, and had it ready 
for shipment, it asked for shipping directions. For one cause and an- 
other such directions were delayed. Finally the Manhattan Company de- 
cided to put in another System based on a supply of electric current iÉrom 
water power. It had negotiations with the plaintiff looking to the 
abandonment of the contract, and the supplying by plaintiff to défend- 
ant of extensive machinery, whose purchase price amounted to some 
$10,000, to be used in installing this later System. Finally, however, 
the défendant did not purchase its machinery for this new plant from 
plaintiff. It also declined to accept the machinery covered by the con- 
tract, and asked to be released theref rom upon what ■ is ref erred to 
in the correspondence as a cancellation charge. This led to a complète 
disagreement between the parties, and the présent suit was brought, 
resulting in a judgment in favor of the plaintiff for the fuU contract 
price. Ail the assignments of error are based upon the claim that the 
trial court adopted an erroneous measure of damages and refused to 
permit the défendant to introduce what would hâve been compétent 
évidence if another measure of ; damage had been entertained. The 
theory of the plaintiff which was adopted by the trial court was that 
the contract provided for the manufacture of a spécial article which 
had no market value. The machiriery bas never beèn accepted, and is 
held at plaintiff's factory at Schenectady, N. Y. Plaintiff, however, 
insists that it holds the property subject to defendant's order, and is 
entitled to recover the full purchase price. Défendant, on the other 
hand, insists that the articles covered by the order are staple articles, 
having a recognized market value and a ready sale; and that the prop- 
er measure of damages is the différence between such market price and 
the contract price. It offered to prove thèse facts, but was denied the 
right to présent évidence of that kind by the trial court, to which an 
exception was saved. 

We think this was error. The measure of damages for the breach 
of a contract of sale of personal property is the différence between the 
market and the contract price. This rule applies to manufactured 
articles when they are staple and hâve a known market value and a 
ready sale. Kingman v. Western Mfg. Co., 92 Fed. 486, 34 C. 
C. A. 489; Malcomson v. Reeves Fulley Co., 167 Fed. 939, 93 
C. C. A. 339; 2 Sedgwick on Damages, § 752, p. 1568 (9th Ed.); 
Williston on Sales, § 564. The only reason for applying a différent 
rule to manufactured articles is that sometimes they are made for a 
spécial purpose, and bave no value except to the person who intends to 
apply them to that purpose. If he rejects them in violation of his con- 
tract, there is no market in which the maker can easily sell them in the 
usual course of trade. At the time when the rule was first developed 
in regard to manufactured articles, such articles were usually made 
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to fill a spécial order, and often embodied the idiosyncrasies of the 
buyer. This was the case in Bernent v. Smith, 15 Wend. (N. Y.) 493; 
Shawhan v. Van Nest, 25 Ohio St. 490, 18 Am. Rep. 313; and Ballen- 
tine V. Robinson, 46 Pa. 177. They involved such articles as a carriage, 
a farm wagon, and an engine. At that time such articles were usually 
made to fill a spécial order, and the law was responsive to the industrial 
conditions then existing. A great révolution has' since taken place in 
industry. The standardization of machines and parts of machines has 
been one of the capital features bf industrial progress. At the présent 
time, everything from farm implements to railroad locomotives are 
standardized, and their parts made in large numbers. The manufacture 
of any spécifie machine consists simply in assembling the parts. Such 
articles are now quite as staple merchandise in the world of trade as 
were ordinary goods and wares a génération ago. Every large manu- 
facturer, like the plaintifï, is a merchant on a larger scale and in a truer 
sensé than was the old storekeeper at the middle of the last century. In 
applying the law courts must take cognizance of such changes. To al- 
low tlie seller to recover the full purchase price of an article, and com- 
pel the buyer to accept it whether he wants it or not, is to grant spécifie 
performance of a contract for the sale of personal property in favor of 
the seller, when no such relief could or would be granted in favor of 
the buyer. This is against the well-established doctrines of courts 
of equity. It not only contravenes the rule that damages are a plain, 
speedy, and complète remedy for such a wrong, but imposes a grave 
hardship upon the buyer without any corresponding benefit to the sel- 
ler. When the article is really a spécial manufacture to meet the peculiar 
needs of the buyer, and having no sale in the market, then every con- 
sidération which supports the spécifie performance of a contract for 
the sale of real property is présent. Damages are not an adéquate 
remedy for the breach of such a contract. On the other hand, if the 
article is staple, and has a ready sale in the market, the seller who 
still retains it is given the full benefit of his contract when he is award- 
ed as damages the difi^erence between the contract and the market 
price. The vendor is always in touch with the market. It is easy for 
him to resell the article. The vendee has none of thèse advantages. 
Again, in a case like the présent, when the article is still in the hands 
of the manufacturer at a remote point, the expense of shipment is 
saved. The article is left in the hands of the vendor to be sbippedl 
directly to another purchaser. The vendor can look to the whole field 
of commerce to find the most advantageous buyer. The vendee has 
none of thèse facilities for disposing of the article if he is compelled 
to accept it. 

[2] There should be nOthing punitive in the damages which courts 
award for the violation of a contract of sale. Compensation is ail that 
the seller is entitled to. It is certainly as much the duty of courts as 
of parties to mitigate damages when that can be donc consistently 
with awarding full compensation. 

[3] Whether an article is staple or not cannot be determined wholly 
by the form of the contract. When such an article is ordered, there 
are f requently embodied in the contract spécifications quite as definite 
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as those embodied in the contract hère in suit. The object of such 
spécifications, however, is not to guide the manufacturer in producing 
a spécifie article to supply the contract, but rather to identify clearly a 
staple article of a certain class. It is not true to the actual facts of 
industry to say that an article covered by such an order is a spécial 
manufacture to meet the vendee's requirement as that rule has been 
used in earlier décisions. The article at the présent time is seldom 
manufactured specifically for the vendee. The only object of the 
spécifications is to clearly identify an article of a spécifie class. 

[4] It was the duty of the trial court to receive évidence from the 
plaintiff, as it did, tending to show that the generator was a spécial 
manufacture to fill defendant's order, and has no staple market value 
or ready sale. It was, however, equally incumbent upon the trial court 
to receive évidence from the défendant tending to show that the gen- 
erator was a staple article of commerce, having an established market 
value, and a ready sale. The évidence offered by the défendant was 
compétent, and should hâve been received. As the case is to be again 
tried, we think we ought to add, however, that it was not the most 
satisfactory évidence to guide in the détermination of this issue. 
Vv'hether the article was a staple article of commerce ought to be de- 
termined not simply by the opinion of men having a somewhat limited 
expérience in the gênerai field of electrical trade, but ought to be 
shown by the actual process of manufacture of such articles, and es- 
pecially by the number of generators of the particular class sold an- 
liually. Opinion évidence certainly ought to be supplemented by the 
actual facts of the trade. 

The judgment is reversed, with directions to grant a new trial. 



ANICKER V. GUNSBURG et flL 

(Circuit Court of Appeals, Elghth Circuit. August 4, 1915.) 

No. 4228. 

INDIANS (S=3lG— Lands— Lease— Approval 

Act April 26, 1906, c. 1876, § 20, 34 Stat. 145, provides tliat ail leases 
of full-blood Creek allottees sliall be subject to approval by the Secre- 
tary of the Interior, and void vvitliout such approval, and ttiat leases 
for more tban one year sliall be recorded under the recording law in 
force in the Indiau Territory. Act May 27, 1908, c. 199, § 2, 35 Stat. 
312, provides that leases of restricted lands for oil and gas purposes 
may be made with the approval of the Secretary under rules approved 
by him. Act March 1, 1907, c. 2285, 34 Stat. 1026, provides that the filing 
of any lease in the office^ of the Indian agent at Muskogee, Ind. Ter., 
shall be deemed constructive notice. A rule of the department dedared 
that ail leases should be filed by the lessor within 30 days from exécu- 
tion with the Indian agent at Muskogee. A full-blood Creek on March 
20, 1912, executed an oil and gas lease, whieh was flled April 5th, within 
30 days, and on March 2Sth executed another lease, flled March 30th. 
Held, that the filing was limitted to giving notice to parties dealing with 
the property, and had no bearing on the Sewetary's discrétion, and that 

ÊssFor other cases see satne topic & KEY-NDMBER in ail Key-Numbered Digests & Indexes 
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the Secretary's approval of tbe flrst executed lease establlshed Its prlor- 
Ity. 

[Ed. Note. — For other cases, see Indlans, Cent Dig. i 45; Dec. Dig. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by William J. Anicker against David Gunsburg and 
the Southwestern Petroleum Company. From a judgment dismissing 
the bill, plaintiff appeals. Affirmed. 

J. B. Furry and R. W. Stoutz, both of Muskogee, 0kl. (J. W. Zeve- 
ly, J. M. Givens, and E. C. Motter, ail of Muskogee, 0kl., on the 
brief), for appellant. 

George S. Ramsey, of Muskogee, 0kl. (Edgar A. De Meules, of 
Muskogee, Okl., and John M. Chick and R. J. Boone, both of Tulsa, 
Okl., on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This suit involves conflicting claims un- 
der two successive oil and gas leases on 80 acres of land, made by 
one Richards, a full-blood Creek. The Indian executed a lease of 
the property in favor of Gunsburg, on March 20, 1912, which was 
filed April 5, 1912. He executed a lease on the same property to 
Anicker, on March 28th, which was filed March 30th. It will thus 
be seen that the Gunsburg lease is prior in date and was filed within 
30 days from the date of its exécution ; whereas the Anicker lease 
is subséquent in date, but was filed prior to the filing of the Gunsburg 
lease. The rule of the Department on the subject is as foUows: 

"AU leases shall be in quadruplicate, and, wlth the papers requlred, shall be 
filed within thirty days from and after the date of exécution by the lessor 
with the United States Indian agent at Union agency, Muskogee, Oklahoma." 

Under this rule it has been the practice of the Department to hold 
that, during the 30-day period mentioned in the rule, priority of the 
date of exécution of a lease, rather than priority of date of filing, dé- 
termines priority of right. This, it will be seen, fails to give a con- 
trolling effect to the registry lavvs as to the inchoate rights created 
by an oil and gas lease, signed by the Indian, but not approved by 
the Secretary of the Interior. A hearing was had before the United 
States Indian superintendent at Muskogee, in respect to thèse two 
leases, and two other conflicting leases, covering the same property. 
The parties appeared and were fully heard, and the superintendent 
recommended that the Gunsburg lease be approved. The matter was 
again heard before the Secretary of the Interior, and upon applica- 
tion of Anicker a rehearing was granted. The holding of ail thèse 
officers was that the Gunsburg lease ought to be approved by the Secre- 
tary of the Interior, and it was so approved. Anicker, claiming that 
the approval of the Secretary was the resuit of a clear mistake of law, 
brought this suit in equity against Gunsburg, and asks that he be de- 

(SrrDFor other cases see same topic & KEY-N'UMBER in ail Key-Numbered Digests & Indexes 
2:iC F.— 12 
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creed to hold ail the right which he acquired under the lease in trust 
for Anicker, and be required to exécute an assignment of the lease 
to him. The trial court dismissed the bill, and Anicker appeals. 

Section 20 of the Act of April 26, 1906 (34 Stat. at Large, 145, c. 
1876), provides that: 

"Ail leases and rental contracts, except leases and rental contra cts for not 
exceeding one year for agricultural purposes for lands ottier than homesteads, 
of fuU-blood allottees of the Choctaw, Chlckasaw, Clierokee, Creek, and Seml- 
nole Tribes shall be In writing and subject to approval by tbe Secretary of the 
Interior, and shall be absolutely void and of no effect wlthout such approval: 
Provided, * • * that ail leases entered into for a period of more than one 
year shall be recorded in eonformity to the law applicable to recording In- 
struments now in force in said Indlan Territory." 

Section 2 of the act of May 27, 1908 (35 Stat. at Large, 312, c. 199), 

provides : 

"That leases of restricted lands for oil, gas or other minlng purposes, 
* * * may be made, with the approval of the Secretary of the Interior, 
under rules and régulations approved by the Secretary of the Interior, and 

not otlierwlse." 

The act of March 1, 1907 (34 Stat. at Large, 1026, c. 2285), provides 
as f ollows : 

"The fîling heretofore or hereafter of any lease in the office of the United 
States Indian agent, Union agency, Muskogee, Indian Territory, shall be 
deemed constructive notice." 

Thèse are the statutory provisions which hâve a bearing on the 
case. Anicker insists that the provisions requiring such instruments 
to be filed, make it the légal duty of the Secretary of the Interior to 
approve his lease, in préférence to the Gunsburg lease. We think this 
contention is unsound for two reasons: First, whatever may be the 
effect of the registry provisions in regard to thèse inchoate leases prior 
to their approval by the Secretary of the Interior, that effect is con- 
rined to imparting notice to parties dealing with the property, and has 
no bearing whatever upon the discrétion which the law grants to the 
Secretary of the Interior in his guardianship over the Indians. Sec- 
ond, because the rule invoked by plaintiff that a patent for public 
lands, issued through a clear mistake of law or fact, will be held to 
create a trust in favor of the party justly entitled to the land, has no' 
proper application to the approval of gas and oil leases by the Secre- 
tary of the Interior. That is so because there are no acts specified in 
any law by the doing of which any person can acquire a légal right 
to the approval of sUch a lease. The whole subject, on the other hand, 
is left in the field of bargain and contract, and the Secretary of the 
Interior, in exercising this discrétion, as the guardian of the Indians, 
has ail the freedom which a private person would possess in respect 
of such a contract. The statute requires him to make rules and régu- 
lations for the guidance of parties seeking such leases, and to the ex- 
tent that such rules and régulations are made the discrétion of the 
Secretary of the Interior is restricted, but not otherwise. The différ- 
ence between the approval of thèse oil and gas leases, and the issuance 
of patents for public lands, is clear. Take, for example, the homestead 
law. Under it persons possessing certain qualifications may do certain 
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Spécifie acts, such as filing, résidence, and making improvement, and 
by doing thèse acts the homestead law provides that the entryman shall 
acquire. a right to a patent for the land. It is the function of the of- 
ficiais of the Land Department in administering thèse laws to ascertain 
whether entrymen hâve complied with their provisions. If, notwith- 
standing such compHance, a patent is issued to another person, by a 
clear mistake of law, or a gross mistake of fact, the holder of such 
a patent may be decreed to be a trustée for the party to whom the 
patent should hâve been issued. In the case of gas and oil leases, on 
the other hand, the law does not specify any acts by the doing of which 
a party can acquire a légal right to the approval of the Secretary of 
the Interior. While that officer cannot initiate a lease, his approval 
is really the dominant factor in the making of such instruments. The 
évidence in this case leaves no room for doubt about the wisdom of 
the statute which gives him this power. The Indian is wholly in- 
capable of disposing of the valuable rights which are frequently in- 
volved in such leases. The real investigation must be made by officers 
of the government. Otherwise the rights of the Indian would be fre- 
quently sacrificed. 

The rule of the Department giving 30 days for the filing of leases 
at the Indian agency has been in force for many years. It is well un- 
derstood. As the Secretary of the Interior states in his opinion : 

"It is suited to the conditions in wMcli the oil and gas leasing business is 
earried on. In very many cases a considérable time Is required after the sig- 
nature of a lessor is obtalned for the exécution by the lessee, and making of 
the bond and other papers. The Secretary, in the exercise of the power vested 
in him by law, has given 30 days for this purpose. The only inconvenience 
which may foUow the enforcement of the rule is where some enterprising per- 
son in lîeen compétition to secure a promising pièce of land, induces an allottee 
to exécute a lease to him, after he has already leased it to another; and, 
having filed his lease at the agency, is subsequently informed that the lease 
executed prior to his has been duly flled and takes precedence." 

The final word of the Secretary of the Interior is as follows: 

"Until approved by the Secretary, the lease was not a completed instru- 
ment, and the fact of its having been recorded in a county office cannot estop 
the Secretary from flnding that another lease regularly executed and flled is 
more for the allottee's interest, and better entitled to approval." 

Thèse views of the Secretary of the Interior embody administrative 
expérience and seem to us to be sound. 

Plaintiff relies much upon our opinion in Shulthis v. McDougal, 170 
Fed. 529, 95 C. C. A. 615. The lease there was executed by an In- 
dian by the name of Berryhill. About a month after he executed the 
lease a statute was passed which gave him unrestricted power to con- 
vey his property. Acting under this power he executed a deed for 
the property upon the considération of $2,000. About a year later the 
holder of the lease secured its approval by the Secretary of the In- 
terior, and then sought by an application of the doctrine of relation 
to hâve his lease given priority over the deed. We held that the regis- 
tration law precluded him from thus defeating the deed. This is 
clearly an application of the registry law to conflicting claims on the 
part of private individuals, and has nothing to do with the discrétion 
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vested in the Secretary of the Interior in regard to approving oil and 
gas leases. By a familiar rule, what is said in the opinion in regard 
to the registry law must be confined to the question that was actually 
before the court. 

In our judgment the présent case falls clearly within the rule which 
was enforced in the case of United States v. Hitchcock, 205 U. S. 80, 
27 Sup. Ct. 423, 51 L. Ed. 718. The discrétion of the Secretary of 
the Interior there was no more controlling than it is hère. The mère 
fact that the superintendent of the agency and the Secretary of the 
Interior gave their reasons for deciding in favor of the Gunsburg lease 
did not impair the broad discrétion which the law grants to the Secre- 
tary of the Interior. 

The décision is affirmed. 



UNITED STATES v. KOLBNO et aL 

(Circuit Court of Appeals, Blghth Circuit. September 4, 1915.) 

No. 4095. 

1. Limitation of Actions ®=»11 — Parties — United States. 

Geuerally ttie statute of limitations does not run against the United 

States. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
35-39 ; Dec. Dig. €=11.] 

2. l'iJBLio Lands ®=>120 — Patents — Fbaud — Action fob Damages — Limita- 

tions. 

Act Marcli 3, 1891, c. 561, § 8, 26 Stat 1009, and Act March 3, 1891, c. 
559, 26 Stat 1093 (Comp. St. 1913, § 5114), providing that sults by the 
United States to annul any patent theretofore Issued shall be brought 
within flve years from the passage of the act, and that suits to annui 
patents thereafter Issued shall be brought withm six years after the issu- 
ance of such patents, was strlctly a statute of limitations, and did not 
create the right to maintain an action to set aside the patent. 
- [Ed. Note.— For other cases, see PubUc Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. ®=»120.] 

3. Pdblic Lands cs=3l20 — Patents — Fraud — Effect. 

Patents procured from the United States by fraud are not void but 
voldable, and the government may elect to rescind the patent, or to 
ratlfy it and sue for damages. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. <S=5l20.] 

4. Public Lands ©=3120 — Patents — Fraud — Bona Fide Pubchaseb. 

No action lies by the United States against bona fide purchasers from a 
patentée for value wlthout notice of fraud, which right of the purchaser 
exists independent of any statutory provision in hls behalf. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335 ; 
Dec. Dig. <S=»120. 

Bona fide purchasers of public lands, see notes to United States v. Dé- 
troit Timber & Lumber Co., 67 C. C. A. 13 ; McClure v. United States, 111 
C. C. A. 4.] 

®=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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6. Attornet General ©=7 — Patents — Fbaud — Ratification and Recovekt 
OF Damages — Election bt Attobnet General. 

The government's right to elect to rescind a patent procured by fraud, 
or to ratify it and sue for damages, may be exercised by the Attomey 
General through the United States district attomey. 

[Ed. Note. — For other cases, see Attomey General, Cent. Dlg. §§ 8-10 ; 
Dec. Dig. <S=37.] 

In Error to the District Court of the United States for the District 
■oî Wyoming. 

Suit at law by the United States of America against Lewis Koleno 
and another. Judgment for défendants, dismissing the suit, and plain- 
tiff brings error. Reversed, and case remanded, with direction to set 
aside the order of dismissal, to overrule the demurrer to the péti- 
tion, and to give défendants an opportunity to answer. 

Charles L. Rigdon, U. S. Atty., of Cheyenne, Wyo. (David J. How- 
•ell, Asst. U. S. Atty., of Cheyenne, Wyo., on the brief), for the United 
:States. 

Clark & Clark, of Cheyenne, Wyo., for défendants in error. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. This is a suit at law to recover o£ the 
défendants the alleged value of certain land patented by the United 
States to défendant Lewis Koleno, on June 30, 1906, under the timber 
and stone law. Act June 3, 1878, c. 151, 20 Stat. 89. 

The pétition allèges that the défendant Koleno was a minor and 
inéligible to make the entry for that reason at the time of the entry 
of said land, that his witnesses were the défendant Samuel Joss and 
one Clara M. Joss, that on the date on which proof was made on said 
entry, to wit, March 9, 1906, the said Lewis Koleno, in pursuance 
of a préviens agreement, did convey the land to said Samuel Joss, 
that said lands were chiefly valuable for grazing purposes and a 
part of them for agricultural purposes, and they were obtained from 
the government by false testimony of the défendants Koleno and 
Joss. It is further alleged that the défendant Joss mortgaged this 
iand with others on October 7, 1911, to George W. Metcalf as se- 
curity for $19,760, and the pétition prays that the government recov- 
er the value of said lands at the time of the patent, which is alleged 
to hâve been $650.64 and costs. 

A demurrer was filed : 

"That said pétition does not state facts sufficient to constitute a cause of 
action against thèse défendants." 

This demurrer was sustained, and, the plaintifï failing to plead over, 
the case was dismissed, and the United States sued out this writ of 
error. The demurrer being upon the ground that the pétition did 
not state facts sufficient to constitute a cause of action against the 
défendants, it becomes important to first ascertain, if possible, what 
défense was relied on by the défendants and by the district court In 
their brief appellees say : 

■^33For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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"The demurrer was presented to the court below, and we assume was stis- 
tained by that court upon two grounds: (1) That the necessary resuit of the 
suit to recover the value of lands fraudulently acquired is the ratiflcation of 
the patent, and Congress has never authorized the Attomey General or any 
other officer to se bind the govemment. (2) That It cannot be presumed that 
Congress, which has enacted a statute of limitation upon sults In equity to re- 
cover the land Itself, has intended that there should be any recovery of the 
value of the land by action at law, the proseeution of which would never be 
barred." 

The brief continues : 

"It cannot be contended, of course, that the fédéral govemment does not 
hâve ail of the légal rights of any individual provlding the statutes permit 
of their exercise, and among such rights of course is the right to recover by 
an action at lavsf the damages sustained through fraudulent acquisition of 
public lands and the alternative right, at the option of the govemment, to 
recover the lands by suit in equity. But undoubtedly the govemment in the 
exercise of any such légal right is bound by the same légal rules as are appli- 
cable to any private individual, and one of thèse rules is that any person who 
has been fraudulently deprlved of property and who elects to recover by an. 
action at law the damages sustained thereby, instead of recovering the prop- 
er.ty itself, is conclusively presumed to ratify the transaction and cannot 
thereafter recover the property itself. 

"It is our contention that neither the United States district attorney nor the 
Attomey General, nor even the Président himself, has the power to assent to 
a fraudulent transfer of public lands; that the title to public land can be 
acquired, as has been frequently determined by the fédéral courts, only by 
compliance with the public land laws or through the action of the statute of 
limitations; and that no administrative or executive officer can bind the 
fédéral govemment by assenting to the transfer of public lands in any manner 
not expressly authorized by the public land laws." 

[1,2] Generally the statute of limitations does not run against the 
United States. United States v. Knight, 14 Pet. 301, 315, 10 L. Ed. 
465; United States v. Throckmorton, 98 U. S. 61, 64, 25 L. Ed. 93; 
and numerous other décisions. Congress, however, passed two stat- 
utes in the following form: 

"Sec. 8. That suits by the United States to vacate and annul any patent 
heretofore Issued shall only be brought within flve years from the passage of 
this act, and suits to vacate and annul patents hereafter issued shall only 
be brought within six years after the date of the issuance of such patents." 
Chapter 559, Acts 51st Congress, 26 Statutes, 1093; Chapter 561, Acts 51st 
Congress, 26 Statutes, 1095, 1099. 

[3-5] The présent concern is, not whether this would operate as 
a limitation upon an action by the govemment for damages for de- 
ceit, but whether the govemment had an action for deceit before this 
statute was passed, but which should be denied it since its passage 
even within the period fixed for bringing suit to annul the patent. 
This statute was strictly one of limitation and did not create the right 
to maintain an action to set aside the patent. Patents procured from, 
the United States by fraud were never void, but voidable (Moran v. 
Horsky, 178 U. S. 205, 20 Sup. Ct. 856, 44 L. Ed. 1038; United States 
v. Stinson, 197 U. S. 200, 25 Sup. Ct. 426, 49 L. Ed. 724) ; and it 
was always held that no action would lie by the United States against 
bona fiide purchasers from a patentée for value without notice of 
the fraud (United States v. Stinson, 197 U. S. 200, 25 Sup. Ct. 426, 
49 L. Ed. 724; United States v. Califomia Und Co., 148 U. S-, 
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31, 41, 13 Sup. Ct. 458, 37 L. Ed. 354; United States v. Winona, 
etc., R._ R. Co., 165 U. S. 463, 479, 17 Sup. Ct. 368, 41 L. Ed. 789) ; 
and it is especially pointed out in the last-named case that the défense 
of a bona fide purchaser existed entirely independent of any statutory 
provision in his behalf. If a fraud had been perpetrated upon the 
government in the issuance of the patent it had before the statute 
of limitations act was passed the right of its élection of remédies ; it 
niight elect to rescind the voidable patent, or it might elect to ratify 
it and sue for damages. The question at once arises: Who was au- 
thorized to make this élection of remédies? The pétition states that 
it is filed "under and in pursuance to express instructions of Attomey 
General of the United States." 

The powers of the Attorney General are not specifically enumerated 
in the statutes of the United States, but : 

"Cougress in creating tlie office of Attomey General and In using that term 
in the statutes referred to at the beginning of this paragraph had référence 
to a similar office under the Bnglish law and therefore impliedly conferred 
upon him authorlty, and made it his duty, to supervise the conduct of ail 
suits brought by or agalnst the United States." Volume 2, Ruling Case Law, 
page 917. 

The Suprême Court has said: 

"It is denied that the Attorney General has any gênerai authorlty under the 
Constitution and laws of the United States to commence a suit in the name of 
the United States to set aslde a patent, or other solemn instrument issued by 
proper authorlty. 

"It is quite true that the Revlsed Statutes, in the title which establlshes and 
régulâtes the Department of Justice, simply déclares, in section 346 (Oomp. 
St. 1913, § 515), that 'there shall be at the seat of government an Executive 
Department to be known as the Department of Justice, and an Attomey Gen- 
eral, who shall be the head thereof.' ïhere Is no very spécifie statement of 
the gênerai duties of the Attomey General, but It is seen from the whole 
chapter referred to that he has the authorlty, and it is made his duty, to su- 
pervise the conduct of ail suits brought by or agalnst the United States, and 
to give advice to the Président and the heads of the other des>artments of the 
government. There is no express authorlty vested in him to authorize suits to 
be brought agalnst the debtors of the government, or upon bonds, or to begin 
criminal prosecutions, or to institute proceedings in any of the numerous cases 
in which the United States is plaintiff ; and yet he is invested wlth the gên- 
erai superintendence of ail such suits, and ail the district attomeys who do 
bring them in the varions courts in the country are placed under his immédi- 
ate direction and control. And notwithstanding the want of any spécifie au- 
thorlty to bring an action in the name of the United States to set aside and 
déclare void an instrument issued under its apparent authorlty, we cannot be- 
lieve that, where a case exists in which this ought to be done, it is not with- 
in the authorlty of that officer to cause such action to be instituted and prose- 
cuted. He is undoubtedly the officer who has charge of the institution and 
conduct of the pleas of the United States, and of the litigation which is neces- 
sary to establish the rights of the government 

"If the United States in any particular case has a just cause for calling 
upon the judiciary of the country, in any of its courts, for relief by settlng 
aslde or annuUing any of its contracts, its obligations, or its most solemn in- 
struments, the question of the appeal to the judicial tribunals of the country 
must primarily be decided by the Attorney General of the United States. 
That such a power should exist somewhere, and that the United States should 
not be more helpless in rellevlng itself from frauds, Impostors, and déceptions 
than the private mdividual, is hardly open to argument The Constitution 
itself déclares that the judicial power shall extend to ail cases to which tbe 
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United Stntes shall be a party, and that this means malnly where It Is a party 
plaintilï is a necessary resuit of the well-established proposition that it can- 
iiot be sued in any court without Its consent. There must, then, be an offlcer 
or officers of the government to détermine when the United States shall sue, to 
décide for what it shall sue, and to be responsible that such suits shall be 
brought in appropriate cases. The attorneys of the United States in every 
judicial district are officers of this character, and they are by statute under 
the immédiate supervision and control of the Attomey General. How, then, 
can it be argued that if the United States has been deceived, entrapped, or 
defrauded into the making, under the forms of law, of an Instrument which in- 
juriously afifects its rlghts of property, or other rights, It cannot bring a suit 
to avoid the effect of such instrument, thus fraudulently obtalned, without a 
spécial act of Cougress in each case, or without some spécial authority appli- 
cable to this class of cases, while ail other just grounds of suing in a court 
of justice concededly belong to the Department of Justice, and are in use 
every day?" United States v. San Jacinto Tin Ce, 125 U. S. 2T3, 278, 8 Sup. 
et 850, 854 (31 L. Ed. 747). 

This was before the statute of limitations cited was passed, and 
clearly corroborâtes the assumption that the right to maintain the 
action to annul a patent was not created by the statute cited, but the 
statute was one purely of limitation. 

It must be seriously contended tha:t the Attomey General may 
elect to rescind the solemn act of the Président or the Interior De- 
partment, but he cannot make the élection to ratify it and sue for 
damages. It seems clear that the right to do one necessarily car- 
nés with it the right to do the other, and if he can rescind he can 
ratify. 

The action of the District Court is reversed, and the case remanded, 
with directions to set aside the order of dismissal and sustaining the 
demurrer to the pétition and overrule the latter and give the défend- 
ants an opportunity to answer. 



SHECIL V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. May 20, 1915. On Pétition for 
Kehearing, July 29, 1915.) 

No. 2145. 

1. INDIANS <©=>38— SBLLINQ LlQTJOK— EVIDENCE. 

In a prosecutlon for selling liquor to a tribal Indian In violation oî 
Act Jan. 30, 1897, c. 109, 29 Stat. 506, where the Indian himself and a 
spécial officer In the Indian service were the witnesses for the govem- 
ment, and where the évidence was conflieting as to who was présent 
at the time and as to what was said, and it was necessary to show that 
the white man and the Indian who had the conversation with défendant 
must hâve been the government's witnesses, the exclusion of évidence that 
a white man and an Indian came in, corroboratlng défendant as to the 
eouversation, and as to whether défendant sold any liquor to any In- 
dian, was erroneous. 

[Ed. Note. — r<3r other cases, see Indians, Cent. Dlg. §5 22, 64, 66 ; Dec. 
Dlg. <®=>38.] 

®=3For other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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On Pétition for Eehearing. 

2. WlTiraSSES <S=>317— OBEDIHII.ITY— "FALSUS IN UNO, FAISUS IN OMNIBUS." 

The maxim, "Falsus in nno, falsus In omnibus," bas to do solely wltli 
the weight, and not wlth tlie admissibility, of tlie évidence. If tlie jury 
believe that a witness bas willfully and Isnowingly given false testimony, 
tliey are not requlred to re.iect his entire testimony, and, notwithstanding 
corroboratlon, they may reject lils entire testimony. As ttie jury Is tlie 
sole judge of the ereàibility of wltnesses, any instruction thereon is 
merely advlsory ; but they may be advised against rejectlng so much of 
a discredited witness' testimony as is eorroborated by otber crédible évi- 
dence, especîally when welghing tbe évidence to détermine wbetber the 
burden of proof bas been sustained. 

[Ed. Note.— For otber cases, see Wltnesses, Cent Dlg. §§ 1080-1083 ; 
Dec. Dig. €=317. 

For otber définitions, see Words and Phrases, Mrst and Second Séries, 
Falsus in Uno, Falsus In Omnibus.] 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Denny Shecil was convicted of selling liquor to a tribal Indian, and 
he brings error. Reversed and remanded for new trial. 

H. F. Morson and George J. Bowler, both of Antigo, Wis., for 
plaintiff in error. 

Guy D. Goff, of Milwaukee, Wis., for the United States. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. Plaintiff in error was convicted of selling 
liquor to a tribal Indian, in violation of Act Jan. 30, 1897, c. 109, 29 
Stat. 506. The Indian, Kinney, himself an employé of the United 
States, and one Brandt, a spécial officer in the Indian service, were 
the wltnesses for the govemment. They testifîed that the sale was 
made on August 3, 1911, about 3 p. m. On direct examination, Kinney 
testifîed : 

"There was a couple of Indians in the saloon." 

And on cross-examination he said : 

"I did not see any men out in front of the saloon. Tbere were two Indians 
there besides myself and Mr. Brandt They were in the saloon. * * * i 
was standing on tbe left side of Mr. Brandt when we were at tbe bar. Tbere 
were some gentlemen over further away from tbe door at the end of the bar. 
There were two. That is ail I seen. They were Indians. • • • I went in 
witb Mr. Brandt." 

Brandt, on direct, testifîed: 

"There were two Indians in bis place of business when I was there. I dId 
not know them. I was in his place of business 10 or 15 minutes." 

And on cross : 

"I was in tbe barroom. There was no one else in tbere only those two Indians. 
• * * Tbere was not a whlte man around tbere wblle I was in the saloon." 

(S=)Fcjr other cases see same tople & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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For the défense, it was admitted that Kinney and Brandt came to 
the saloon on August 3, 1911 ; but the défendant testified that, know- 
ing Kinney to be an Indian, he had refused to let him hdve anything 
but a cigar or a soft drink. He further testified that, in addition to 
the two Indians, six white men were there at the time. He was fully 
corroborated by the white men whom he named as having been there. 

The government witnesses and most of defendant's witnesses had 
testified positively as to the date. They were in dispute, however, as 
to who was there at the time and as to what was said. Any évidence 
bearing on thèse points would therefore be very material in aiding 
the jury to solve the conflict. The exclusion of any material évidence 
that would throw light thereon, and tend to confirm the défense, was 
necessarily prejudicial. 

[1] 1. The court sustained a gênerai objection to the foUowing ques- 
tion, asked John Shecil on direct examination : 

"During tbat afternoon was there anybody else, a white man, or any other 
white man, other than the one you bave mentioned, associated with an Indian 
C'ompanion?" 

The witness had not identified Brandt and Kinney, but had stated 
that "between 2 and 3 a white man and an Indian came in," and then 
corroborated défendant as to the conversation. It was essential to 
show that the white man and Indian who had the conversation with 
défendant must hâve been Brandt and Kinney. The question asked 
was entirely proper for this purpose. 

2. Objection, either gênerai or on the ground of incompetency, was 
sustained to the following questions, asked Julius Porath on direct 
examination : 

"Were you at Denny Shecil'a place when there was a white man drove in 
there with an Indian at any time? During that afternoon, were you in the 
saloon when a white man and Indian drove up and came in? * * * DId 
Shecil sell any liquor to any Indians while you were there, that you know 
of ? * * • Do you know whether there was any liquor sold to any Indian 
on that occasion?" 

As the witness claimed to hâve been there nearly the whole day, his 
testimony on the points involved in the questions was clearly material. 
While other inquiries were properly objected to as leading and sug- 
gestive, no such objection was raised to the questions now under con- 
sidération. 

3. Exception was taken to the following portion of the charge : 

"If you find that any witness tias so sworn falsely and deliberately upon any 
material matter, you hâve the right to rejeet the whole of hls testimony, un- 
less he is corroborated by other crédible évidence." 

The exception was gênerai, and counsel failed to point out to the 
court the alleged spécifie error that, literally construed, this might be 
understood by the jury to permit them to disregard the entire testi- 
mony of a witness who had sworn falsely on one point, even though 
some part, less than the whole, of tlie balance Oif his testimony was 
properly corroborated. Under the circumstances, this would not hâve 
been réversible error, yet, in view of the reversai necessitated by the 
exclusion of answers to proper questions, we add that the substitution 
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of the words "except in so far as it" for the words "unless he," in 
this instruction, would obviate the criticism made thereon. 
Judgment reversed, and cause remanded for new trial. 

On Pétition for Rehearing. 

[2] The maxim, "Falsus in uno, falsus in omnibus," as pointed out 
"by Wigmore in his Evidence (volume 2, §§ 1008-1015), has to do 
solely with the weight, not with the admissibility, of the évidence. As 
the jury is the sole judge of the credibiUty of witnesses, any instruc- 
tion in respect thereto is, at best, merely advisory. If the jury believe 
that a witness has willfully and knowingly given false testimony, they 
are no longer required, as a rule of law, to reject his entire testimony. 
To instruct them, however, that they may, in that event, reject his 
whole testimony, "unless he is corroborated by other crédible évi- 
dence," as stated by the trial judge, or "except in so far as it is cor- 
roborated by other crédible évidence," as suggested in our opinion, 
implies an obligation not to reject at least that part of his testimony 
which is so corroborated. There is no such obligation. The jury are 
at liberty to reject his entire testimony, notwithstanding the corrobora- 
tion. 2 Wigmore, Evidence, § 1012. They are not compelled to believe 
and to act upon any part of it. They may believe him to be so dis- 
credited by his falsehood in the one matter that they will give no 
weight to his testimony on any point. They may, however, well be 
cautioned and advised against rejecting so much of a discredited wit- 
ness' testimony as is corroborated by other crédible évidence, and es- 
pecially when they corne to weigh the évidence in the case for the pur- 
pose of determining whether or not the burden of proof has been 
sustained. 

The reversai of this judgment, however, was not based upon the 
giving of this instruction, and, as we adhère to the views heretofore 
«xpressed on the other matters, the pétition for rehearing will be de- 
nied. ' 



POFF V. ADAMS, PAYNE & GLEAVES, Inc., et al, 
(Circuit Court of Appeals, Fourth Circuit. September 15, 1915.) 

No. 1344. 

1. BANKRUPTCY <g=3414 DiSCHAEGE — BUBDEN OF PeOOF. 

Creditors opposing a bankrupt's discliarge hâve the burden of provins 
by satisfactory évidence the charges of fraudulently transferring or con- 
cealing property vfith intent to hinder, delay, or defraud creditors. 

[I^.d. Note. — For other cases, see Baakruptcy, Cent. Dlg. §§ 720-722; 
Dec. Dlg. <3=414.] 

2. Appeal and Bbrob (S=>1022 — Kbview — Findings. 

Findings of fact by the spécial master and District Court will not be 
disturbed, unless clearly unsupported by the évidence. 

LEd. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4015- 
401S; Dec. Dig. <S=1022.] 

Êz^For other cases see same topio &, KEY-NUMBBR in ail Key-Numbered DigeSts Se Indexes 
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3. Bankktjptct <g=>414 — Dischaboe — Eight to — ^Evidence. 

Evidence held to show that bankrupt, applying for hls discharge, had 
transferred property with intent to hlnder, def raud, and delay credi- 
tors, and had made a false oath as to such property. 

■ LEd. Note. — l'or other cases, see Bankruptcy, Cent Dlg. §§ 720-722 ; 
Dec. Dig. <g=5414.] 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Roanoke, in Bankruptcy; Henry C. Mc- 
Dowell, Judge. 

In the matter of the discharge of W. E. Poflf, bankrupt. On objec- 
tions by Adams, Payne & Gleaves, Incorporated, and others, to a 
discharge of the bankrupt. From an order confirming the report of 
the master sustaining the objections, the bankrupt appeals. Affirmed. 

G. H. Penn, of Roanoke, Va. (S. D. Shackleford, of Roanoke, Va., 
on the brief), for appellant. 

Beverly Berkeley, Mercer Hartman, and E. W. Poindexter, ail of 
Roanoke, Va. (Poindexter & Hopwood, of Roanoke, Va., on the brief), 
for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. W. E. Poff, a veterinary surgeon, was 
adjudicated a bankrupt February 8, 1913. On March 7, 1913, the 
référée took the testimony of the bankrupt as to his affairs, and on 
September 23, 1913, made his final report to the effect that the bank- 
rupt had complied with ail the requirements of the Bankrupt Law, and 
that he had not committed any of the offenses prohibited in section 
14b of the act. The bankrupt fîled his pétition for discharge January 
27, 1914. On March 5, 1914, Adams, Payne & Gleaves, creditors, 
filed thèse objections to the discharge : 

"(1) At a time subséquent to the ûrst day of the four months immediately 
preœdlng the flling of his pétition In bankruptcy, said bankrupt transferred, 
removed, and coneealed, and permitted to be removed and concealed, certain 
of his property, with intent to hlnder, delay, and defraud his creditors. 

"(2) That the said bankrupt, with intent to conceal his financial condition 
failed to keep books of account or records from which such condition mlght be 
ascertained. 

"(3) That while under oath before the référée hereln he made numerous 
statements, too numerous to be embodied In thèse spécifications, but more fuUy 
set forth In the transcript of the évidence in this case, and that such state- 
ments were knowingly false when made." 

The District Court referred the controversy to R. Q. Mosby as 
spécial master, who took testimony and made a report sustaining the 
first and third objections to the discharge ; and the court confirmed the 
report. 

[1, 2] Creditors opposing a discharge hâve the burden of provingby 
satisfactory évidence the charges against the bankrupt of transferring 
or concealing his property with the intent to hinder, delay, or defraud 
creditors ; but the findings of fact by the spécial master and the Dis- 
trict Court will not be disturbed by this court, except upon the clear- 
est conviction that the findings are not supported by the évidence. In 

®=3For other cases eee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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re Hoffman (D. C.) 173 Fed. 235; In re Hatem (D. C.) 161 Fed. 896; 
In re Noyés Bros., 127 Fed. 286, 62 C. C. A. 218; In re Schulman, 177 
Fed. 191, 101 C. C. A. 361 ; In re Buckingham v. Estes, 128 Fed. 584, 
63 C. C. A. 20; Osbome v. Perkins, 112 Fed. 127, 50 C. C. A. 158. 

[ 3 ] The décision dépends upon the view to be taken of transactions 
between Poff, the bankrupt, and W. C. Horton, one of bis creditors. 
Poff had leased a stable from Horton for five years at a rental of 
$60 a month. The lease had three years more to run, and some rent 
was overdue. The rent for his dwelling was also in arrears. In this 
condition of things on February 1, 1913, Poiï had ail his household 
furniture moved to the stable; his explanation being that the land- 
lord of his dwelling had notified him to vacate. On February 3d, 
Horton had a distress warrant for rent overdue levied on ail the prop- 
erty in the stable, including the household furniture. On the same 
day Poff, in pursuance of a verbal understanding with Horton, wrote 
him a letter setting out his embarrassed condition and proposing that 
Horton should take ail the property levied on in satisfaction of his 
overdue rent and cancel the lease contract. This proposition was 
accepted by a formai note from Horton of the same date. Horton 
and Poff testified that early in January, 1913, Poff had sold to Horton, 
for crédit on the rent account, a coït and buggy of the value of about 
$75, and at the same time transf erred to him book accounts of the 
face value of $1,272.70. Poff had before this paid up his rent to 
October 1, 1913, and he owed Horton nothing on any other account. 
He testified that the total arrears of rent was $180 at the date of the 
?eizure under the distress warrant, and Horton admitted it could not 
hâve exceeded $240 from October 1, 1912, the date of the last settle- 
ment. Poff appears to hâve continued in the use of the stable, paying 
rent for it. 

The bankrupt claims to hâve turned over ail the property levied on, 
the coït and buggy and ail of his accounts, in payment of rent then 
due, not exceeding $240, and the discharge of liability for the un- 
expired period. Ail of the property was left in the hands of Poff, and 
the évidence is clear that he went on using it, just as if it were his 
own. He has coUected on the accounts since the filing of the pétition 
in bankruptcy $350 to $400, and apparently used ail of it by Horton's 
consent; for Horton testified he had received nothing from Poff, and 
that he had never even made an inquiry about the chattels or the 
money collected. There was évidence to the effect that about $200 
more could be collected by Poff. Every item of property was held, 
appropriated, and used by Poff just as if there had never been a 
transfer to Horton. Ail this is undisputed. The explanation offered 
by Horton, that he desired to assist Poff on account of his misfor- 
tunes, is inconsistent with the vigilance he exhibited in pressing his 
claims until he had obtained control of the property, and had placed 
it, as he supposed, beyond the reach of other creditors. In addition 
to thèse facts, the witness W. W. Huff, a creditor, testified that Poff, 
in telling him of his purpose to go into bankruptcy, expressed the 
intention to move the furniture to the stable bef orehand, so that Hor- 
ton could hold it, and also the intention to hâve Horton, and not the 
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bankrupt court, to handle his accounts. This interview is denied by 
Poff, but Huff's account was accepted by the master, who had the 
witnesses before him. 

Laying to one sida the testimony of Huff, the undisputed évidence 
shows : First, Pofif transferred to Horton within the statutory period 
practically ail his tangible property ; second, Poff remained in posses- 
sion of the property, using and consuming it in ail respects as if no 
transfer had been made ; third, Horton has not asked for an account- 
ing, and has not taken any interest whatever in the chattels or in 
the collections of money by Poff, which would be his property if the 
transaction had been made in good faith; fourth, no interest in the 
property was scheduled by the bankrupt. 

Thèse undisputed facts, made more significant by the testimony of 
fluff, tend to show the intent of Poff and Horton to transfer the 
property to Horton as a means of allowing Poff to hâve the full ben- 
efit of it to the exclusion of his creditors, and also the pretensive and 
fraudulent nature of the alleged transfer. There is strong reason in 
the évidence to sustain the finding of the spécial master and the Dis- 
trict Judge. We cite only a few of the cases in which discharge has 
been refused under similar circumstances. In re Breitling, 133 Fed. 
146, 66 C. C. A. 212; In re Quackenbush (D. C.) 102 Fed. 282; Pir- 
vitz V. Pithan, 194 Fed. 403, 114 C. C. A. 365. In re Graves (D. C.) 
189 Fed. 847; Remmers v. Merchants'-Laclede Nat. Bank, 173 Fed. 
484, 97 C. C. A. 490. 

The spécial master finds that the only f aise oath made by the bank- 
rupt was his statement on examination before the référée that he had 
no property, so far as he knew, not put in the schedule. From the con- 
clusion that the transfer to Horton was pretensive, and a concealment 
of his property with intent to defraud creditors, it foUows that the 
spécial master's finding, confirmed by the District Court, that Poff had 
made a f aise oath as to his property, must be sustained. In re Breit- 
ling, supra; In re Gailey, 127 Fed. 538, 62 C. C. A. 336. 

Affirmed. 



UNITED STATES y. STIGALL.» 
(Circuit Court of Appeals, Elghth Circuit. September 4, 1915.) 

No. 4256. 
Indians <S=>5 — Restriction on Aliénation — Suit to Set Aside Oonvetanck 

C^rp 1 T'TT'I' Ti 'H 

Act July 1, 1898, c. 542, 30 Stat. 567, ratifying the agreement between 
the Dawes Commission and the Seminole Nation of Indians, provided 
that ail contracts for the disposition of any part of any allotment, made 
prier to the date of the patent, should be void, and Act Aprll 26, 1906, c. 
1876, 34 Stat. 137, 144, 145, provided by section 19 that no fuU-blood In- 
dian of the Creek or Seminole trlbes could alienate lands allotted to him 
within 25 years after its passage, and that the quantum of Indian blood 
pos.sessed by any meinber should be determined by the roUs of citizena 
approved by the Secretary of the Interior, and by section 22 that adult 
heirs of any deceased Indian whose sélection had been made, or to whom 

®S}For otlier cases see saine topic & KBY-NUMBBR in ail Key-Numbered Digests & ludexea 
•Rehearing dealed December 4, 1915. 
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a deed or patent had been issued, might convey such lands. A Creek In- 
dian woman of the full blood married a Creek ot the half blood and 
became a ruember of the Seminole Nation by adoption and was so enroU- 
ed, and her son, enroUed as a Seminole of the half blood, died leaving 
her hls sole heir to his allotment. On May 8, 1906, before any patent 
had issued, and without the secretary's approyal, she conveyed her own 
and her son's allotment. Held, in the govemment's action to set aside the 
eonveyance, that her enroUment was not an adjudication as to whether 
she was a white woman or an Indian, so that the grantee was entltled to 
the trial of such Issue. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. ®=»5.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action in equity by the United States of America against J. B. 
Stigall. Judgment for défendant dismissing the suit, and the govern- 
ment appeals. Reversed and remanded, with instructions to overrule 
the motion to dismiss and to give the défendant opportunity to answer. 

Carter Smith, Asst. U. S. Atty., of Tulsa, 0kl. (D. H. Linebaugh, 
U. S. Atty., of Muskogee, 0kl., and C. C. Hemdon, Spécial Asst. U. 
S. Atty., of Tulsa, 0kl.), for appellant. 

Harry H. Rogers, of Tulsa, Okl, for appellee. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. This is an action in equity brought by the 
United States under the rule laid down by this court in United 
States V. Allen, 103 C. C. A. 1, 179 Fed. 13, as affirmed by the Suprême 
Court in Heckman v. United States, 224 U. S. 413, 32 Sup. Ct. 424, 
56 L. Ed. 820, and subséquent cases. 

A motion to dismiss for lack of jurisdiction and for want of equity 
was filed and sustained upon the latter ground. The case was dis- 
missed, and the government appeals. 

It appears from the bill of complaint that Munnah was a female 
Creek Indian of the full blood. She married London Coker, who was 
a Creek Indian of the half blood. She long resided in the Seminole 
Nation and became a member of that tribe by adoption and was so 
enroUed. She had one son, JefE Coker, who was by blood three-f ourths 
Creek and, for aught that appears, one-f ourth white. He was «nrolled 
as a Seminole of the half blood and died in November, 1900, leaving 
Munnah, his mother, as his sole heir. July 1, 1898, Congress passed 
"An act to ratify the agreement between the Dawes Commission and 
the Seminole Nation of Indians." A provision of this act is as follows : 

"Ail contracts for sale, disposition, or incumbrance of any part of any allot- 
ment made prior to date of patent shall be void." SO Stats. 567. 

Subsequently, but before the exécution of the deed hère in ques- 
tion, Congress passed on April 26, 1906, the f ollowing law : 

"Sec. 19. That no fuU-blood Indian of the Choctaw, Chickasaw, Cherokee, 
Creek or Seminole tribes shall hâve power to allenate, sell, dispose of, or in- 
cumber in any manner any of the lands allotted to him for a perlod of twenty- 
flve years from and after the passage and approval of this act, unless such re- 
striction shall, prior to the expiration of said period, be removed by act of 

<S=3For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Congress; and for ail purposes the quantum of Indlan blood possessed by 
any member of sald tribes shall be determined by the rolls of citizens of said 
trlbes approved by the Secretary of the Interior: Provided, however, that such 
full-blood Indians of any of said tribes may lease any lands other than home- 
steads for more than one year under such rules and régulations as may be 
prescribed by the Secretary of the Interior ; and in case of the Inabillty of any 
full-blood owner of a homestead, on account of Inflrmlty or âge, to work or 
farm his homestead, the Secretary of the Interior, upon proof of such Inabillty, 
may authorlze the leasing of such homestead under such rules and régulations: 
Provided further, that conveyances heretofore made by members of any of 
the Five Civilized Tribes subséquent to the sélection of allotment and subsé- 
quent to removal of restriction, where patents thereafter issue, shall not be 
deemcd or held invalid solely because sald conveyances vf ère made prier to 
îssuance and recordlug or delivery of patent or deed ; but this shall not be 
held or construed as affecting the validity or invalidity of any such convey- 
ance, cxeept as hereinabove provided ; and every deed executed before, or for 
the uiaking of which a contract or agreement was entered into before the 
removal of restrictions, be and the same is hereby, declared vold: Provided 
further, that ail lands upon which restrictions are removed shall be subject to 
taxation, and the other lands shall be exempt from taxation as long as the 
title remains in the original allottee." 

"Sec. 22. That the adult helrs of any deceased Indlan of either of the Five 
Civiiized Tribes whose sélection has been made, or to whom a deed or pat- 
ent has been issued for his or her share of the land of the tribe to which he 
or she belongs or belonged, may sell and convey the lands inherited from such 
décèdent; aud If there be both adult and minor heirs of such décèdent, 
then such minors may join in a sale of such lands by a guardlan duly 
appointed by the proper United States court for the Indian Territory. 
And in case of the organization of a state or territory, then by a proper court 
of the county in vvhieh said minor or minors may réside or in which said 
real estate is sltuated, upon an order of such court made upon pétition filed 
by guardlan. AU conveyances made under this provision by heirs who are full- 
blood Indians are to be subject to the approval of the Secretary of the In- 
terior, under such rules and régulations as he may prescribe." 34 Stats. 137- 
145. 

On May 8, 1906, Munnah, without the approval of the Secretary of 
the Interior, by warranty deed conveyed 80 acres of her own allot- 
ment and 120 acres allotted to her son, Jefï Coker, or a total of 200 
acres, to the appellee, J. B. Stigall, for $200. This was before any 
patent had been issued upon any of the land. 

Separate rolls were made of the Seminoles by blood and the freed- 
men, but no separate rolls were made of the adopted citizens, but they 
were carried in the rolls of the Seminoles by blood. The freedmen 
were ail of African descent, and their character is quite fully explained 
in Nunn v. Hazelrigg, 216 Fed. 330, 132 C. C. A. 474. 

The Indians as a rule never submitted to slavery. Therefore, if 
one were entered upon the freedmen's roll, it would appear he was 
not an Indian; but how about those entered upon the roll of Semi- 
noles by blood as adopted? Every human being was capable of adop- 
tion by the tribe whether of the red race but of another tribe, the 
white, the black, the brown, or the yellow races. It is almost a matter 
of common knowledge that some Indians, having ceased the nomadic 
life of their ancestors, found their relief from the tedium of the new 
domestio System in a change of tribes. It is conceded there were 20 
persons on the Seminole roll by adoption, but it does not appear 
whether they were Indians of other tribes or to what race they be- 
longed. 
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What theref ore does the entry of a name on the roll of Seminoles by 
blood of one as a member of the tribe by adoption indicate as to what 
race he belonged to? Absolutely nothing. The Dawes Commission, it 
is true, was a quasi-judicial body, but the entry upon a roll of the 
Seminoles by blood that a given person became a member of the. tribe 
by being adopted was no more an adjudication that he is one of the 
white race than that he is an Indian. 

We conclude that the judicial body, the Dawes Commission, never 
made any adjudication as to whether Munnah was a white woman 
or an Indian, and the case is reversed and remanded, with instructions 
that the motion to dismiss should bave been overruled and to set aside 
the court's order to the contrary and to give the appellee an opportunity 
to answer. 



STANDARD E>?GINEEEING CO. et al. v. ORIENTAI/ BTJLKHBAD & 
IMPROVEMBNT CO. 

(Circuit Court of Appeals, Fourth Circuit. September 14, 1915.) 

No. 1347. 

1. Navigable Watees ©=543 — Dbedging — Improvembnts — ^Actions. 

In an action for tlie destruction of a bulkhead constructed in a naviga- 
ble stream, which was being dredged by défendants, ' évidence held to 
warrant a finding of tbeir négligence. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dlg. §§ 104, 
256-265; Dec. Dig. ®=>43.] 

2. Navigable Watbbs <S=43 — Injubt to Bulkhead — Punitive Dauages — 

RiGHT TO AWABD. 

Where défendants, after being warned tbat they were underminlng 
plaintlff's bulkhead, continued their course, they were gullty of wanton- 
ness, which authorized recovery of punitive damages. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dlg. §§ 104, 
256-26S; Dec. Dig. (©=43.] 

3. Navigable Watees ©=»43 — Actions — Rights. 

The United States, as preparatory to dredging a navigable stream, 
authorized plaintlff, the owner of adjacent land, to construct a bulk- 
bead therein, behind which material was to be dumped. The dredging 
opérations resulted in the destruction of the bulkhead. The bulkhead was 
on land owned by the govemment. Seld, that plaintifiC's right to the 
bulkhead could only be drawn in question by the United States, and, as it 
was made under contract with the government, plaintiff could recover 
against the contractors for its destruction. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. §§ 104, 
256-265; Dec. Dig. <®=343.] 

4. Action <S=s2 — Cause of Action — Destbuction op Pbopeett. 

Where property is destroyed, no privity of contract Is necessary to 
support an action by the one injured. 

[Ed. Note.— For other cases, see Action, Cent Dig. §§ 10-16 ; Dec. Dig 
€=52.] 

In Error to the District Court of the United States for the East- 

ern District of North Carolina, at New Bern; H. G. Connor, Judge. 

Action by the Oriental Bulkhead & Improvement Company against 

®=»For other cases ses same topic & KEY-NUMBER in ail Key-Numbered Digests & ladezei 
226 P.— 13 
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the Standard Engineering Company and others. There was a judg- 
ment for plaintiff, and défendants bring error. Affirmed. 

J. F. Duncan, of Beaufort, N. C, for plaintiffs in error. 
Larry I. Moore, of New Bern, N. C. (Moore & Dunn and D. L. 
WaFd, ail of New Bern, N. C, on the briefs), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In 1912 the United States commenced 
improvement of the navigation of Smith Creek, at the town of Ori- 
ental, in North Carolina, by dredging. As a condition it required that 
"local interests" should construct a bulkhead and give the government 
the right to deposit the material dredged behind the bulkhead. The 
Oriental Bulkhead & Improvement Company, being owner of the land 
adjacent to the water in which the bulkhead was desired, constructed 
it on the required condition ; the considération to the corporation be- 
ing the improvement of its land and the additional value to be im- 
parted to it by the wharfage facilities in contemplation. The corpora- 
tion conveyed to the United States, "their contractors, agents, and 
employés, the necessary use of adjacent premises and the right to 
deposit material behind said bulkhead." Afterwards the contract 
with the government for dredging was made by W. K. Stokes and 
D. C. Mackley, copartners under the name of Standard Engineering 
Company, who undertook to deposit the dredged material within the 
bulkhead. 

This action rests on the allégations that the défendants in their 
dredging opérations negligently fastened their agitator cable moorings 
and anchorage to the piling of the bulkhead, and thus broke it down and 
destroyed it at several places ; "that the défendants carelessly and neg- 
ligently so placed their pipe upon the bulkhead and just over the edge 
of the same that the silt, water, and mud flowing under high pressure 
through the same, which was pumped from the channel, fell and poured 
upon the land of plaintiff immediately adjacent to the bulkhead which 
it had erected, and before same was filled, in such manner as to wash 
out, undermine, and destroy the aforesaid bulkhead;" and that de- 
fendants continued this method of work despite the fréquent notices 
of the plaintiff to the défendants of the injury they were doing. The 
damage alleged was the loss of the bulkhead, with the conséquent im- 
pairment of the value of plaintiff's adjacent property. The défendants 
denied the négligence charged, and alleged that the work was donc 
under the direction of the engineer of the government; that, if there 
was négligence, the government alone was responsible; that there 
was no privity between the plaintiffs and défendants ; and that the 
plaintiffs had no such interest in the bulkhead as would support their 
action. The plaintiffs recovered judgment for both actual and punitive 
damages. The assignments of error relate entirely to the refusai of 
the District Judge to give instructions to the jury as requested by the 
défendant. 

[1,2] The request to instruct the jury to find for the défendant 
on the ground that there was no material évidence of négligence or 
willfulness was properly refused. Testimony on behalf of the plain- 
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tiff was to the effect that the défendants, for their own convenience, 
fastened the agitator cable to the piles of the bulkhead, instead of 
driving piling for that purpose, and that in dredging they pumped the 
material so close to the piling as to undermine it; that they con- 
tinued thèse methods after eamest warning that they were imperiling 
the bulkhead. This évidence tended to show, not only négligence, but 
wantonness, and warranted a finding of both compensatory and punitive 
damages. The évidence was by no means convincing that the govem- 
ment spécifications or the direction of the govemment engineers re- 
quired the cable to be fastened to the bulkhead piles, or the material 
dredged to be pumped to the base of the piles. There was ground in 
the évidence for the inference that thèse were détails which were left 
for the défendants to décide for themselves. 

[3] The District Judge charged that the title of the soil on which 
the bulkhead was constructed was in the state, and not in the plain- 
tiffs; but this was not conclusive against the right of recovery. The 
United States had paramount right to the land for purposes of navi- 
gation, and, the plaintiff's construction of the bulkhead being under 
the authority of the United States for purposes of navigation, its claim 
to the benefits contemplated will be referred to the authority of the 
United States, and its rights can be drawn in question only by the 
United States. Garrison v. Greenleaf, 215 Fed. 576, 131 C. C. A. 
644. That the plaintiffs had a spécial interest in the bulkhead, dif- 
férent from that of the gênerai public, by reason of having constructed 
it at their own expense, under an arrangement with the govemment 
made for the express purpose of improving their adjacent property 
seems too clear for discussion. Brayton v. Fall River, 113 Mass. 281, 
18 Am. Rep. 470; Haskell v. New Bedford, 108 Mass. 208; Frank- 
lin Wharf Company v. Portland, 67 Me. 46, 24 Am. Rep. 1. 

[4] It was not necessary that there should be any privity of con- 
tract between plaintiiï and défendants. No privity of contract is 
necessary to support an action by one whose property is injured by 
another. The question was whether the falling of the bulkhead was 
the resuit of the plaintiff's own fault in improper construction, or of 
the négligent act of the défendants. It is true that the govemment 
engineer condemtied the bulkhead as improperly constructed; but he 
also reported that the défendants should not bave attached their cable 
to the piles. It was for the jury to say whether the bulkhead would 
hâve stood, and answered the purpose, but for the damage to it from 
the défendants' improper use of it. 

Afïirmed. 



196 226 FEDERAL KEPORTER 

HARRISON et al. v. RICHARDS. 

(Circuit Court of Appeals, Eiglith Circuit. August 28, 1915.) 

No. 4291. 

Appeal and Ebroe ©=31237 — Feaudulent Judgment — Enfoecement. 

Plaintiff recovered judgment in a state court against défendants. Near- 
ly 20 years later lie sued in a fédéral court to revive sucti judgment, but 
the revival feature of hls suit was incidental to Its main object ; it be- 
ing In the nature of a creditors' bill to reach lands in tbe name of de- 
fendant's wife. Judgment was for plalutifC, reviving the old judgment 
and establisbing bis claim against the lands. Défendants appealed, giv- 
ing a supersedeas bond. The Circuit Court of Appeals reversed the judg- 
ment, directing dismissal of the bill. After entry of judgment, plaintiff 
petitioned for rehearing, asking that the judgment be modifled, so as not 
to vacate that part of the decree reviving and contlnulng hls state 
court judgment against the husband défendant, expressly statlng that 
the valldity of the judgment was not questloned by the appeal, 
and that the decree on appeal, if allowed to stand, would not only deprlve 
him of a judgment to whieh he was legally entitled, in respect to the re- 
vival of which there was no assignment of error, but would lay him open 
to a plea In bar to bis suit, pending in the state court, to revi%'e the judg- 
ment. ïhe Circuit Court of Appeals entered a supplemental judgment 
afflrming the part of the decree of the District Court which revived the 
state court's judgment Later défendants petitioned for rehearing, ask- 
ing a modification of the supplemental decree, explaining that under 
its language plaintiff migUt claim that their supersedeas bond applied 
to the judgment reviving hls state court judgment, as well as to the de- 
cree against défendants charging the land in the wife's hands. On 
hearing, plalntiff's coimsel expressly stated to the court that no assign- 
ment of error was involved in the appeal based on the money judgment 
for plaintiff, so there was no reason to modify the supplemental decree, 
and thereupon défendants' pétition for rehearing was denied. Upon filing 
of the Circuit Court of Appeals remittitur in the District Court, plaintiff 
applied for a judgment on the supersedeas bond against the wife défend- 
ant and her surety, and hls application was granted. Défendants ap- 
pealed. Held, that such judgment was Improper; It being a fraud on 
the défendants and the court. 

[Ed. Note.— For other cases, seo Appeal and Error, Cent. Dig. §§ 4778- 
4784; Dec. Dlg. ©=51237.] 

Appeal from the District Court o£ the United States for the South- 
ern District of lowa; Smith McPherson, Judge. 

Action by William S. Richards against James Harrison and another. 
Judgment for plaintiff, and défendants appeal. Reversed. 

W. H. Keating and James A. Devitt, both of Oskaloosa, lowa (Ed- 
ward R. Mason, of Des Moines, lowa, and Frank M. Lowa, of Kansas 
City, Mo., on the brief), for appellants. 

William McNett, of Ottumwa, lowa (McNett & McNett and Chester 
W. Whitmore, ail of Ottumwa, lowa, on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. William S. Richards held a judgment 
recovered in the state court of lowa against James Harrison back 

©=3For otlier cases see saroe topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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in the early '90's. He brought suit in the fédéral court nearly 20 
years later, asking to hâve this judgment revived; but the main fea- 
ture of the suit was in the nature of a creditors' bill to reach certain 
land's standing in the name of Hettie W. Harrison, the wife of James 
Harrison, upon the ground that the considération for the lands was 
paid by Mr. Harrison. In that suit the trial court found in favor of 
Richards. It revived the judgment stating the amount due to be 
$21,748.48, and provided that that sum should draw interest at 10 per 
cent, from the date of the decree, and that the original judgment 
should be merged in the new judgment, and further provided that 
the amount collected from Hettie W. Harrison under the decree 
should be credited on the judgment. The decree also established the 
claim against the lands standing in the name of Hettie W. Harrison 
in the sum of $10,355. It must be borne in mind that the reviving 
of the original judgment in favor of Richards was a mère incident 
of the creditors' bill. An appeal was sued out from this decree by 
Mr. and Mrs. Harrison, and a supersedeas bond given in the sum of 
$10,000. Our opinion is reportedin 196 Fed. 770, 116 C. C. A. 394. 
Our decree as at first entered simply reversed the judgment of the 
trial court, with costs, amounting to $835.55. It further directed the 
trial court "to dismiss the bill of complaint." 

After the filing of our opinion and the entering of judgment there- 
on, the appellee. Richards, filed a pétition for rehearing. In it he 
asked that our judgment be modified, so as not to vacate or impair 
that part of the decree which revived and continued the judgment in 
his favor against Harrison. In his pétition for rehearing he ex- 
pressly stated that the validity of the judgment was in no way ques- 
tioned by the appeal, and that our decree, if allowed to stand, would 
not only deprive him of a judgment to which he was legally entitled, 
and in respect to the revival of which there was no assignment of 
error, but it would subject him to the péril of a plea in bar to a suit 
pending in the state court to revive the judgment. Acting upon this 
pétition we entered a supplemental judgment as foUows: 

"On considération whereof, it Is now hère ordered, adjudged, and decreed 
that said pétition for a modlflcatlon of the decree of tliis court be and the 
same is hereby granted to the exteut only that tliat part of the decree below 
which renewed the judgment against James Harrison under date of April 29, 
1891, in favor of William S. Klchards, be and the same is hereby affirmed, 
without costs to either party in this court ; and it is further ordered and 
decreed by this court that in ail other respects the decree of this court In this 
cause, entered on the 14th day of May, A. D. 1912, be and the same is hereby 
approved and conflrmed." 

Thereafter appellants, Mr. and Mrs. Harrison, presented to this 
court a pétition for rehearing, asking a modification of this supple- 
mental decree, and therein explained that under its language it might 
possibly happen that Richards would claim that the supersedeas bond 
applied to the judgment in his favor against James Harrison, as well 
as to the decree against Mr. and Mrs. Harrison, charging the land. 
Upon the hearing of that pétition, counsel for Richards again ex- 
pressly stated to the court that no assignment of error was involved 
in the appeal based on the money judgment in his favor, and for 
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that reason there was no occasion fpr modifying our supplemental 
decree. Acting upon the belief thus engendered by Richards upon 
both pétitions for rehearing, this court denied the second pétition for 
rehearing. 

Notwithstanding thèse fiacts, upon the filing of our remittitur in 
the District Court, Richards applied to that court for a judgment 
on the supersedeas bond against both Hettie W. Harrison and the 
Title Guaranty & Surety Company, who had signed her bond on the 
appeal. The trial court granted the application, and entered judg- 
ment in the sum ofi $11,666. The présent appeal is brought to re- 
view that judgment. It is plain beyond controversy that the judg- 
ment cannot be permitted to stand. It would be a fraud upon the 
défendants and upon the court. If the présent contention of Rich- 
ards had been even suggested when either of the pétitions for re- 
hearing were before us, our supplemental decree would hâve been 
so framed as to make it impossible for him to hâve obtained the judg- 
ment which he did obtain in the trial court. By his own représenta- 
tions in this court he induced us to make the supplemental decree, 
and to décline to modify it so as to protect the défendants against 
the judgment which he obtained from the trial court. 

The judgment is reversed. 

HOOK, Circuit Judge, heard the argument in this case, but took 
no part in the décision. 



HAERISON et al. v. McPHBRSON, District Judge, 

(Circuit Court of Appeals, Eighth Circuit. August 28, 1915.) 

No. 147. 

Appeal and Ekeob ®=3l207 — Judgment — Enfoecement Below. 

Where, upon the comlng down of a mandate of the Circuit Court of 
Appeals, the successful appellants applied to the District Court to file 
such mandate in that court, and enter a judgment and decree therein In 
accordance wlth the mandate, dismissing the bill, and for costs, so that 
exécution could issue to enforce the judgment of the Circuit Court of 
Appeals, the déniai of such application was improper; it being the duty 
of the trial court to take the steps necessary to secure to appellants ail 
the relief granted them by the decree on appeal, upon which no exécu- 
tion can issue, since the, jurisdlction of the Circuit Court of Appeals is 
appellate only. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4696- 
4699; Dec. Dig. ®=»1207.] 

Pétition for mandamus by James Harrison and Hettie W. Harrison 
against Hon. Smith McPherson, as Judge of the District Court of the 
United States for the Southern District of lowa. Writ directed to 
issue on contingency. 

W. H. Keating and James A. Devitt, both of Oskaloosa, lowa (Ed- 
ward R. Mason, of Des Moines, lowa, on the brief), for petitioners 
Harrison. 

â==>For other cases fiée same topic à KEY-NUMBBR In aU Key-Numbered Digests & Indexes 
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Frank M. Lowe, of Kansas City, Mo., for petitioner Title Guaranty 
& Surety Co. 

William McNett, of Ottumwa, lowa (McNett & McNett and Chester 
W. Whitmore, ail of Ottumwa, lowa, on the brief), for respondent. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is another branch of the case of 

Harrison v. Richards, 226 Fed. 196, C. C. A. , in which our 

opinion has just been filed. The facts are stated there, and need not 
be repeated. 

Upon the coming down of our mandate in that case, counsel for 
Mr. and Mrs. Harrison applied to the District Court to file it in that 
court, and enter a judgment and decree therein in accordance with the 
mandate, dismissing the bill, and for $835.55 as costs, so that exécution 
could be issued to enforce our judgment. The trial judge denied this 
application. The learned judge stated his reason for this ruling as fol- 
lows: 

"That be did not deem It either hls province or duty, since the Judgment had 
been entered in this court, and an exécution awarded therefor, to render a 
gimilar judgment in the said District Court, even if légal authority and power 
in that behalf exists." 

In this position the trial court is clearly in error. No exécution can 
issue upon the judgment of this court, our jurisdiction being appellate 
only. When the mandate came down, it was the duty of the trial 
judge to take the steps necessary to secure to appellants ail the re- 
lief which was granted to them by our decree. That could only be 
done by the entry of a judgment in that court in conformity with the 
mandate. Upon that being done, exécution could be issued, so that the 
bénéficiai results of our decree could be secured by appellants. 

This is an original application to this court for a writ of mandamus, 
commanding the trial court to enter a judgment carrying our mandate 
into efïect. We hâve no doubt that this expression of our views will 
secure to petitioners the relief to which they are entitled. If, how- 
ever, proof is not filed with the clerk of this court within 60 days from 
the filing of this opinion that such relief has been granted, the writ 
may issue. No costs will be allowed on this proceeding. 

HOOK, Circuit Judge, heard the argument in this case, but took 
no part in the décision. 
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BUSCH et al. V. STROMBBRG-CARLSON TELEPHONE MFG. CO. 

(Circuit Court of Appeals, Eiglitli Circuit. June 10, 1915.) 

No. 4042. 

1. Corporations <S=4'72 — Conteacts fob Pubohabe— Beeach by Bdyeb— 

Kemedy of Sellée. 

Wtiere one, contracting to purctiase stocks and bonds of a corporation, 
failed to pay a part of the contract price, the otlier party to tlie con- 
tract could either retaln the stocks and bonds, and sue for damages for 
tlie failure, or could deliver them to ttie buyer, or into court ou tiis re- 
fusai to recelve them, and then recover the contract priée. 

[Kcl. Note. — For other cases, see Corporations, Cent. DÎg. §§ 1837, 1830, 
1841 ; Dec. Dig. <g=3472.] 

2. Corporations «^=5472 — Pueohase, of Bords and Stocks — Beeach — Meas- 

UKE OF Damages. 

The measure of damages for the failure of one contracting for the 
purchase of the bonds and .stocks of a corporation to pay a part of the price 
is the uupaid contract price, where the adverse party places the stocks 
and bonds in the registry of the court, which directs the clerk to de- 
liver the same to the buyer. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. g§ 1837, 1839, 
1841 ; Dec. Dig. <@=>472.] 

Reed, District Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

On motions for rehearing. Denied, judgment of District Court af- 
firmed, and original judgment of Circuit Court of Appeals reversed. 

For former opinion, see 217 Fed. 328, 133 C. C. A. 244. 

Franklin Ferriss and Allen G. Orrick, both of St. Louis, Mo., for 
plaintiffs in error, 

Warwick Hough, Warwick M. Hough, and Irvin V. Barth, ail of St. 
Louis, Mo., and Hubbell, Taylor, Goodwin & Moser, of Rochester, 
N. Y., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

SANBORN, Circuit Judge. This was an action on a contract of 
Mr. Busch to pay $100,000 for bonds of the United States Independ- 
ent Téléphone Company of the par value of that amount and stock of 
that Company of the par value of $40,000. There were other ternis to 
his agreement, which are set fortb in the opinion in this case in Busch 
V. Stromberg-Carlson Téléphone Manufacturing Company, 217 Fed. 
328, 133 C. C. A. 244. Mr. Busch failed to pay $20,000 of his sub- 
scription, and the court below rendered judgment against him for that 
amount and interest. This court was of the opinion that the measure 
of damages for the breach of the agreement was the différence between 
the $20,&)0 which Mr. Busch agreed to pay and the value of the stock 
and bonds he was to receive therefor, and on that ground alone di- 
rected a reversai of the judgment and a nevv trial. 217 Fed. 334, 133 

@=5For other cases see same topic & KEY-NUMBEU ia ail Key-Numbered Digests & Indexes 
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C. C. A. 244. Each of the parties has made a motion for a rehear- 
ing and has supported it with an argument. 

[1,2] The record discloses the facts that the plaintiflfs pleaded that 
they brought into court and tendered to the défendant the bonds and 
stock which Mr. Busch was to receive. It also appears from the rec- 
ord that thèse bonds and this stock were in the registry of the court 
when the judgment was rendered and that the court directed in tHe 
judgment that the clerk should deliver them to Mr. Busch. In this 
State of the facts the rule of damages invoked by the majority of this 
court in its opinion was inapplicable. The plaintiff had the option to 
retain the bonds and stock and sue for damages for the failure of Mr. 
Busch to take and pay for them, or to deliver them to him, or, if he 
refused to receive them, to bring them into court, and then to re- 
cover the contract price. It elected to do the latter, and the judgment 
below was right. Kinkead v. Lynch (C. C.) 132 Fed. 692 ; Hayden v. 
Démets, 53 N. Y. 426, 431 ; Ackerman v. Rubens, 167 N. Y. 405, 408, 
60 N. E. 750, 53 L. R. A. 867, 82 Am. 'St. Rep. 728; Van Brocklen v. 
Smeallie, 140 N. Y. 70, 75, 35 N. E. 415; Campbell v. Woods, 122 
!\Io. App. 719, 99 S. W. 468. This question has been so thoroughly 
argued, briefed, and considered that a rehearing of it would be use- 
less, and the majority of the court are of the opinion that the other 
grovmds for rehearing are not tenable. 

The motions for rehearing must accordingly be denied, the judg- 
ment of this court reversing the judgment below must be set aside, 
and a judgment must be rendered affirming the judgment of the Dis- 
trict Court ; and it is so ordered. 

REED, District Judge, dissents from the order denying the execu- 
tors of the will of Mr. Busch a rehearing. 



In re SCOTT. 

RUH V. SCOTT. 

(Circuit Court of Appeals, Seventh Circuit July 26, 1915.) 

Xo. 2075. 

Bankbuptcy ®=>403 — Death of Bankrupt — Allowance to Widow — AsaïQN- 

MENT. 

The right of the widow of a banlvrupt, under BanUr. Act July 1, 189S, 
c. 541, § S, 30 Stat. 549 (Comp. St. 1913, § 9592), to any allowance which 
upon his death she was entltled to receive from hîs estate under the law 
of the statè of his résidence, was not affected by his assignment for the 
benefit of creditors within four months of his adjudication, since, the as- 
signment being absolutely void, the trustée took title from the debtor as 
if the assignment had never been made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 217; Dec. 
Dig. <S=403.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois; J. Otis Humphrey, 
Judge. 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In the matter of Charles M. Scott, bankrupt. Pétition by widow of 
bankrupt for the allowance of a widow's award granted, and R. B. 
Ruh, trustée, appeals. AiiRmied. 

Alonzo Hoff, of Springfield, 111., for appellant. 
H. M. Murray, for appellee. 

Before BAKER and MACK, Circuit Judges. 

BAKER, Circuit Judge. Charles M. Scott, merchant, citizen of 
Illinois, on March 21, 1911, executed to one Farwell, as trustée, a 
deed of gênerai assignment of his property for the benefit of his cred- 
itors. On May 3, 1911, Scott was adjudged a bankrupt. Assignée 
Farwell surrendered the estate to the trustée in bankruptcy. Before 
the proceeds were distributed to creditors, Scott died, and his widow, 
appellee herein, under section 8 of the Bankruptcy Act, petitioned the 
court for an allowance of a "widow's award" according to the statutes 
of Illinois. This was granted, and the trustée appeals. 

Hull V. Dicks, 235 U. S. 584, 35 Sup. Ct. 152, 59 L. Ed. , is au- 

thority for sustaining the award unless Scott's assignment for the ben- 
efit of creditors makes a différence. But the Bankruptcy Act is of 
national scope and paramount authority. True, a gênerai assignment 
for the benefit of creditors is not forbidden. It is an act of bank- 
ruptcy, regardless of solvency; but neither the debtor nor his creditors 
are bound thereupon to resort to the national courts. And so, pend- 
ing a pétition in bankruptcy within the succeeding four months, the 
assignment may be said to be only voidable ; but the moment national 
jurisdiction attaches the assignment is absolutely void, no one, pending 
the attachment of national jurisdiction, can obtain any rights through 
or under the assignée, who stands, not as a purchaser, but only as the 
agent of the debtor, and the trustée in bankruptcy takes title f rom the 
debtor under the act the same as if the assignment had never been 
made. Collier on Bankruptcy, § 70, subd. 4; Remington on Bank- 
ruptcy, §§ 1606-1608; West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 
836, 43 L. Ed. 1098; Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. 
Ct. 557, 45 L. Ed. 814. 

The order is affirmed. 



AMERICAN ROTAEY VALVE CO. v. MOOREHEAD. 

(Circuit Court of Appeals, Seventh Circuit. July 26, 1915.) 

No. 2214. 

Appeal and Eebob «©=51009 — United States Coxjkts — Review — Concltjsive- 

NESS OF FiNDINQS. 

Under the uew equity rules, as well as under the old rules, the review- 
ing court has the right and the duty of trying the questions of fact de 
novo; but the findings of fact below are not to be disturbed, unless it 
clearly appears that the trial court has either misapprehended the évi- 
dence or has gone against the clear vreight thereof. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970- 
S978 ; Dec. Dig. <S=>1009.] 

e=3Por other cases see same topic & KBT-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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Appeal f rom the District Court of the United States for the District 
of Indiana ; Albert B. Andersen, Judge. 

On pétition for rehearing. Pétition overruled. 
For former opinion, see 224 Fed. 1019. 

W. Clyde Jones, of Chicago, IIl, for appellant. 
James W. Noël and Finley P. Mount, both of Indianapolis, Ind., for 
appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

PER CURIAM. As we believed that nothing was involved in this 
appeal except questions of fact, we affirmed the decree of the District 
Court without filing a written opinion. And as a re-examination leaves 
us under the same conviction respecting the facts, there would be no 
occasion for a written opinion on denying a rehearing, except for the 
fact that counsel for appellant claim that we expressly or impliedly 
held, in so disposing of the case, "that under the new equity rules the 
décision of the trial court upon a disputed question of fact is binding 
upon the review court." 

We had no intention of being so understood. Under the new equity 
rules, as well as under the old ones, the reviewing court has the right, 
and owes to itself and to the parties the duty, of trying the questions 
of fact de novo. Under the old rules, the findings of the trial court 
were entitled to be treated as very persuasive, and such findings were 
not to be disturbed, unless it appeared quite clearly that the trial court 
had either misapprehended the évidence or had gone against the clear 
weight thereof . We conceive that the new rules hâve made no change in 
thoae respects. Cases now are ordinarily to be heard by the trial judg;e 
in open court, while f ormerly they were ordinarily ref erred to a master. 
But under either set of rules, if the witnesses hâve been heard in open 
court, one élément that rightly enters into the reviewing court's con- 
sidération of the évidence de novo is the opportunity of the trial judge 
to estimate the credibility of the witnesses by their appearance and de- 
meanor on the stand. Espenschied v. Baum, 115 Fed. 793, 53 C. C. 
A. 368. 

The pétition for rehearing is overruled. 
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Henry D. Williams, of New York City, for complainant 
Alfred C. Coxe, Jr., of New York City, John W. Steward, of Pater- 
son, N. J., and Charles Néave, of New York City, for défendants. 

VEEDER, District Judge. Two suits by the complainant for in- 
fringement of the sixth claim of patent No. 1,095,406, issued May 5, 
1914, to the complainant, as assignée of Clarence J. Lawson, for an 
improvement in machines for applying bottle closures. The first suit 
is based upon the manufacture and sale of infringing machines; the 
second, on use. In the first suit the défendant Adriance is the prési- 
dent of the défendant Adriance Machine Works, Incorporated, and 
the owner of patent No. 1,096,521, issued to Adriance and Calleson, 
on May 12, 1914, and of patent No. 1,096,527, issued to Calleson, for 
bottle sealing machines. The identical claim in issue was asserted by 
Adriance and Calleson in an application in interférence with the ap- 
plication for the Lawson patent in suit. Lawson prevailed, and the 
patent was issued to him. No machine constructed in accordance with 
the Adriance and Calleson patent was sold or used by either of the 
défendants. After the construction of a single expérimental machine 
under that patent, ail subséquent machines were constructed under 
the patent granted on the sole application of Calleson. The second 
suit is based upon the use of two machines purchased from the défend- 
ants, one before and the other after the issuance of the patent in suit, 
and differing only with respect to the form of cam used. 

The spécification of the patent in suit describes the invention as re- 
lating to: 

"Improvement In automatic machines for applying bottle closures to the 
necks of bottles, in which a bottle capping head and a bottle support are re- 
clprocated with respect to one another for the purpose of applying a bottle 
closure to the neck of an iuterposed bottle, and my objects are the production 
of a mechanically simple and strong machine which will perform the opéra- 
tions reliably, successfully and quiekly with a minimum of human attendance." 

The means devised for this purpose are described in the claim in 
issue: 

"A closure applying machine, comprising a base, a main shaft extending 
vertically therethrough ; a bottle support concentric with the shaft ; means for 
imparting rotary motion to the shaft; a sleeve around sald shaft above the 
table ; a sealing head mounted on said sleeve ; a cam ring on the shaft, the 
groove of which engages the sealing head for imparting a reciprocating mo- 
tion thereto upon the révolution of the shaft." 

It admits of no doubt that this machine embodies a highly useful 
and simple combination of éléments whereby a sealing head is pos- 
itively raised and lowered to perform the opération of capping bottles 
smoothly, swiftly, and with certainty of opération. Smoothness and 
uniformity of opération are essentials in a machine operating upon 
brittle glass bottles, usually filled with a gas-charged or carbonated 
liquid which must ndt be agitated. The complainant's machine, op- 
erated with three sealing heads, caps over 90 bottles per minute, with 
a percentage of breakage of one-tenth of 1 per cent,, as compared with 
2 per cent, usually allowed theretofore. 



COLUMBIA MACHINE & S. COEP. V. ADEIANCE MACH. WORKS 205 

The patent in suit is expressly described as an improvement in auto- 
matic machines for applying bottle closures. Bottle capping machines 
with reciprocating parts were not new ; nor is any novelty claimed for 
the sealing heads. Lawsons's patent deals with the means and organi- 
zation by which sealing heads are brought into operative relation with 
the bottles upon which they are to act. As such it clearly disclosed 
patentable invention. This is shown by the three prior patents cited 
by the défendants' counsel in his final argument, not, so far as ap- 
pears, in anticipation of the patent in suit, but as an indication of 
the prior art: Brewington patent, No. 860,787, dated July 23, 1907, 
for a bottle capping machine; Macdonell patent. No. 211,413, dated 
January 14, 1879, for machinery for filling and corking bottles ; Seger 
patent, No. 375,776, dated January 3, 1888, for a capsule machine. 
In the Brewington patent the cam, arranged above the sealing head, 
forces the sealing head down, but its retum is due to a spring. More- 
over, the patent also shows the cam as stationary and the heads rotat- 
ing thereunder. In the Macdonell patent the corking machine re- 
volves around a stationary shaft on which there are three stationary 
cams. The bottles are carried on separate spring supports, and are 
raised and lowered as the frame revolves about the stationary shaft. 
Instead of a sealing head, the machine has a cork holder, which does 
not move vertically. The bottle is lifted up, so that its neck enters 
the mouth of the cork holder, when a cork, placed by hand in the hold- 
er, is pushed down into the bottle by a plunger. The Seger patent is 
for a machine to make métal capsules by the successive action of a 
séries of dies. At most, it disdoses a grooved barrel cam having a 
plurality of grooves and operating reciprocating parts. 

I do not understand it to be seriously denied that the machine de- 
scribed in the Adriance and Calleson patent would infringe the patent 
in suit, The material considération is whether the défendants' ma- 
chine, made in accordance with the Calleson patent, infringes. Ob- 
jectively the principal différence between the défendants' machine and 
the machine of the patent in suit is that in the former the power is 
supplied from above, while in the latter it is supplied f rom below. In 
the complainant's machine a main shaft extends vertically through the 
base, where means are provided for operating the concentric table 
support. In the Calleson machine the main shaft extends down into 
the base, where, likewise, means are provided rotating the concentric 
bottle support. The claim in issue calls for : 

"A closure applying machine comprising a base; a maiu shaft extending 
vertically therethrough ; a bottle support concentric with the shaft ; meaus 
for imparting rotary motion to the shaft." 

It is not to be supposed, the défendant argues, that the patents pre- 
scribed a main shaft extending vertically through the base merely to 
indicate that the base was a support for the shaft ; it must hâve been 
intended that the shaft should hâve some spécial function because of 
that détail of construction, and the reason was that he thereby em- 
phasized the fact that the driving means in his machine must ail be 
■ below in the base of the machine. The answer to this argument is 
that the claim does not specify the location of the means for impart- 
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ing a rotary motion to the shaft. It may be located anywhere, se long 
as it performs the prescribed function of imparting a rotary motion 
to« tihe shaft. 

The claim spécifies "a bottle support concentric with the shaft." 
There is no limitation with respect to the manner in which this bottle' 
support shall be actuated. As a matter of fact, in the complainant's 
machine it is rotated intermittently, while in the défendants' machine 
it is rotated continuously. During the cap-applying opération the 
movement of the bottle support is stopped in the complainant's ma- 
chine; in the défendants' machine the sealing heads are moved hori- 
zontally with the bottle support. This. différence, not included in the 
claim in suit, nécessitâtes the oscillating movement of the sealing 
heads in défendants' machine, which requires a cylindrical guideway 
for the sealing heads. 

The défendants' contention centers mainly upon the two clauses of 
the claim in issue specifying: 

"A sleeve aromid said shaft above the table; a sealing head mounted on 
said sleeve." 

In the Lawson patent in suit the sleeve is made up of three parts : 
The lower part, 29 ; the upper part, SO ; and the small threaded part, 
30', joining them. The spécification twice refers to part SO, as "the 
upper SO of the sleeve," and as "the upper part of the sleeve." The 
two main parts of the sleeve, 09 and §0, are otherwise named for pur- 
poses of description as the "cam ring support, SO," and the "sleeve, £9," 
It is stated that the cam ring support carries three sealing heads and 
provides a guideway for the sealing heads. 

The sleeve of the défendants' Calleson patent undoubtedly differs in 
détail of construction f rom the sleeve of the patent in suit ; but there 
is no différence in function, and the terms of the claim in issue apply. 
The sleeve of the Calleson patent includes the part, b, having at its 
lower end an intégral part, c, which fits upon and forms the lower 
bearing for the main shaft, x, and has rigidly bolted to it a part, w, 
forming a supporting or step bearing for the shaft, together with the 
upper part or head, g h, which fits upon and forms the upper bearing 
for the main shaft, x. This sleeve extends around the shaft above the 
table and has the sealing heads mounted upon it, and two sealing heads, 
reciprocated as a unit, being mounted on one carrier, which includes 
the reciprocating sleeve, r, fitted over and sliding upon the part, b; 
the sleeve of the claim thus forming a guideway for the reciprocating 
movement of the sealing heads. The différence in construction arises 
mainly from the fact that in the défendants' machine the adjusting 
means, which is not an élément of the claim in suit, has been shifted 
from the sleeve to the carrier for the sealing heads. Adjustment does 
not tîike place, however, during opération, and, if opération were con- 
fined to bottles of one size, no adjustment would be necessary. 

This matter of adjustment also has a direct bearing upon the ques- 
tion raised whether the cam ring, SI, of the patent in suit is secured 
to the shaft, 14. The spécification says so: 

"A cam ring, SI, rests on the anti-friction bearing, 23, and rotâtes thereoo 
with the shaft, 14, to which it is secured." 
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A set screw and key are shown for securing the cam ring to the 
shaf t. The screw can only be set against the key. As shown, the face 
of the key where the set screw presses against it has a slight cup- 
shaped dépression to receive the shghtly rounded end of the screw. 
Obviously, during adjustment, when the set screw js loosened, the cam 
ring is supported by the upper part of the sleeve. But in opération the 
cam ring is always secured rigidly to the shaft. 

In the suit against the Rubsam & Hormann Brewing Company, the 
only différence between the two machines used is in the form of the 
cam. The first machine has a barrel cam, with two walls facing each 
other, which engage a single cam roll carried by the sealing head. In 
the second machine the cam ring is of the rib variety, having two walls 
back to back, which engage two cam roUs carried by the sealing head. 
The two structures are clearly équivalent, since there is no distinction 
in function, or mode of opération, or results obtained. Both machines 
hâve a cam ring with walls engaging the sealing head for imparting 
a reciprocating motion thereto upon the révolution of the shaft, as 
specified in the claim in issue. 

Decree for complainant in both suits. 



CONRADER et al. v. JUDSON GOVERNOR CO. 
(District Court, W. D. New York. July 7, 1915.) 

1. Patents <S=>328 — Validitt and Infeingembnt — Pump Govbbnob. 

The Conrader patent, No. 664,468, for a pump govemor, coustrued, 
and held not anticlpated, valid, and Infrlnged. 

2. Patents <S=»157 — Sufficiency of Description. 

The description in a patent for a machine la sufficient, if it discloses 
the means for achleving the resuit intended in such a elear way as to 
enable those sklUed in the art to understand it without difficulty, and a 
statement of the mechanical prinàples involved is not essential. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 282-291; Dec 
Dig. <S=157.] 

3. Patents <S=»328 — Validitt and Infeingement — Pump Goveenob. 

The Conrader patent. No. 687,449, for a pump governor, was not anticl- 
pated and discloses invention ; also held infrlnged as to clalms 1, 8, and 
13. Claim 17, which relates to an automatic safety stop on the govemor, 
as llmlted by the prlor art, held not infrlnged. 

4. Patents <g=328 — Invention — Vacuxjm Govebnoe. 

The Conrader patent. No. 810,109, for a govemor for vacuum pumps, 
conslstlng of the adaptation of the pressure governor of a prlor patent 
for use as a vacuum govemor, held vold for lack of invention. 

5. Patejsts (S=>328 — Validitt and Infeingement — Relief Dkvice foe Com- 

peessobs. 

The Conrader patent. No. 1,072,576, for an unloader device for com- 
pressors, which is attached to the mechanism of the govemor to relieve 
excessive pressure, held not anticlpated, valld, and infrlnged. 

In Equity. Suit by Rudolph Conrader and the Jarecki Manufac- 
turing Company against the Judson Govemor Company. On final 
hearing. Decree for complainants in part. 

<g3=>For other cases see same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Hugh C. Lord, of Erie, Pa., for complainants. 
Davis & Dorsey, of Rochester, N. Y., for défendant. 

HAZEL, District Judge. This action is concerned with the alleged 
infringements of four patents granted to Rudolph Conrader, namely, 
patents No. 664,468, dated December 25, 1900, No. 687,449, dated 
November 26, 1901, and No. 1,072,576, dated September 9, 1913, re- 
lating to pump governors or governors for compressors, and patent 
No. 810,109, dated January 16, 1906, relating to governors for vacu- 
um pumps, in connection with ordinary steam engines. By the adapta- 
tion of a pump governor, as described in patent No. 664,468, to a 
steam engine or compressor, the régulation of the latter to am ap- 
proximately constant speed under varying conditions of load and 
steam pressure is obtained. 

[1] The prior art discloses various governors for controlling an 
engine working under variable load to enable it to perform its work 
at a constant rate of speed. Indeed, it was a very old expédient to 
regulate a compressor engine to a constant rate of speed by vari- 
ous speed attachments — for example, by a valve on the speed gov- 
ernor. The patentée claims, however, to hâve made a patentable im- 
provement, in that he designed to control a steam driven pump or 
compressor, operating at the same time with the steam engine. In 
this connection the spécification says: 

"The object of the invention is to provide a pumping engine with a governor 
whlch will increase or deerease the speed of the engine in accordance with 
its recjuirements and at the same time hâve the engine at ail tlmes under the 
control of the governor, so that if there is a tendency for the engine to stop 
the governor will be immediately so operated upon as to give the engine its 
full Power, regardless of what the pressure against the engine may be." 

The spécification, omitting détails describes a valve chamber lo- 
rated at the lower end of the device in which there is a throttling 
valve connected to a stem extending upwardly out of the chamber to 
a carrier which bas a bearing, gears and shaft Connecting centrifugal 
éléments consisting of weights attached to a stem and constructed 
to separate and fly outward in their rotations, and at the same time 
push down the stem to the valve opening at the end of the structure 
to impart the predetermined speed of the governor. There are means 
for opposing the centrifugal by a centripetal force; such means con- 
sisting of a séries of springs engaging a lever at the lower end and 
at the opposite end a step bearing on the stem. As the centrifugal 
élément forces a downward movement of the stem, the outer end of 
the lever is raised and the séries spring compressed to a point where 
the opposing forces of the spring establish an equilibrium in résist- 
ance. By the specified means the normal speed of the governor is 
maintained, and a substantially constant speed of the engine results 
under varying loads and steam pressure, except as to slight varia- 
tions enabling the combined éléments maintaining the speed to come 
into action as the steam pressure is admitted. There is a pressure 
cyhnder having mounted therein a piston connected to a yoke, and 
having an opening at the lower end throtigh which the pressure is 
received. The air pressure causes the springs to extend and the pis- 
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ton to move, thus changing the tension on the séries springs or on 
the centripetal élément, which in turn lovvers the normal speed of 
the governor. 

The claims in issue are the first, second, third, sixth, ninth, tenth, 
eleventh, twelfth, thirteenth, and fourteenth, but at the hearing the 
inquiry was limited to the first, second, and third claims ; it being 
stated that a finding of infringement as to those would include the 
others. Claim 1, which is broad, reads as follows: 

"1. In a pump governor, the combination of a centrlfugal élément, a cen- 
tripetal élément arranged to act in opposition to said centrlfugal élément, and 
means actuated by the pumped fluid for varying the relative strength of one 
of the éléments withln the limits of the power exerted by the other élément." 

The second claim is limited to a structure in which pump fluid 
varies the strength of the centripetal élément, while claim 3 spécifies 
a spring, instead of a centripetal clément. The défenses are: (1) 
That the claims are limited by the prior art; and (2) noninfringe- 
ment. 

The defendant's governor, I think, embodies the governor under 
considération. The pressure device therein no doubt automatically 
changes the normal speed of the governor, which is of the centrlfu- 
gal type, and has for its function the régulation of the speed of the 
governor within certain limits, to the end that the engine speed shall 
not exceed a certain rate. When the speed of the engine is increased 
or decreased, the centrifugal governor comes into action to regulate 
and control it. The défendant uses also an air pressure or regulat- 
ing device in its apparatus, which acts upon the valve whenever the 
air pressure is excessive and opérâtes to regulate and reduce the 
steam supply. The governor is provided with a valve, which is op- 
erated by the governing device and is caused to open or close to main- 
tain proper speed or pressure. If it is true, as claimed, that the pat- 
entée was the first to invent such an adaptation as described in the 
patent, then the défendant has appropriated the claims which are the 
subject of this controversy, notwithstanding any improvements it may 
liave made in its governor. The principal éléments in its structure, 
as in complainants', act conjointly to vary the normal speed by the 
pressure device which is operated through levers and a sleeve ar- 
rangement, while the speed, at any point between 280 and 320 révo- 
lutions, was made adjustable by a screw, as shown by the expéri- 
mental test made by the witness Osborne. 

[2] No sufficient reason is assigned for imparting to the claims so 
narrow a construction as to exclude defendant's governor. They 
should in ail fairness correspond to the extent of the invention, and, 
thus considered, are not thought to hâve been enlarged. It is true 
the spécification does not use the term "normal speed of the govern- 
or"; but the object of the invention is to "provide a pumping en- 
gine with a governor which will increase or decrease the speed of 
the engine in accordance with its requirements and at the same time 
hâve the engine at ail times under the control of the governor." Any 
such control, according to the évidence, could only be had by varying 
the normal speed, or varying either the centrifugal or centripetal ele- 
220 F.— 14 
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ments. This was accomplished by compressing the séries of springs 
so that the centrifugal clément and the centripetal élément would be 
balanced. Even though it were conceded that the spécification does 
not completely describe the idea of changing the normal speed by 
means of the air pressure device, the patent is not invalidated, in view 
of the f act that it discloses the means for achieving the resuit in such 
a clear way that the skilled in the art would hâve no difficulty in un- 
derstanding it; and a statement of the mechanical principles con- 
tributing to the change of speed was not required. Walker on Pat- 
ents, § 175; Dixon- Woods Co. v. Pfeifer, 55 Fed. 390, 5 C, C. A. 
148. It is settled law that : 

"An inventer Is entltled to ail that hls patent fairly covers, ev«ïn though Its 
complète capaeity is not recited in the spécifications and was unknown to the 
inventer prior to the patent Issuiug." Diamond Rubber Tire Co. v. Consoli- 
dated Rubber Tire Co., 220 U. S. 428, 31 Sup. Ct 444, 55 L. Ed. 527. 

The défendant, however, contends that the patentée was not the 
first to thus automatically vary the normal speed of the governor, and 
that therefore his patent should not be accorded a construction of 
such scope as to include the defendant's governor for regulating the 
speed of an engine. The patents to Gardner, No.. 638,412, and to 
Clayton, No. 315,244, were relied upon to narrow the claims in con- 
troversy; it being contended that in such prior patents the normal 
speed was varied by the action of a pressure élément. Upon this 
point Prof. Ernsberger, in describing the Clayton governor, substan- 
tially testified, among other things, that when the pneumatic con- 
trolling device came into opération a joint action resulted, controUing 
the valve ; that the centrifugal élément was not by any means thrown 
out of action on account of its connection with the valve stem. Hence 
he inf erred that during the periods of opération the centrifugal mechan- 
ism would still act upon the valve, its action being modified by the 
pneumatic élément; but such structure was nevertheless essentially 
différent from the Conrader improvement, in that the counterbalanc- 
ing force not only acted on the centripetal élément, but also upon the 
valve, closing it and slowing down the engine. Complainants' wit- 
ness Kiefer, who bas operated the Gardner governor, swore that there 
was but one speed at which the centrifugal governor came into action ; 
that there was no variation in the Gardner governor of the normal 
speed. 

Indeed, the proofs are that in neither the Clayton nor Gardner con- 
structions were the opposing forces (the centrifugal and centripetal 
éléments) equalized at a varying speed, but at a maximum speed only, 
and that the governor in such devices was in fàct practically elim- 
inated as a factor, as it did not remain active during the time the 
pressure device performed its function, and, moreover, that the bal- 
ancing function of the Clayton and Gardner governors was to close 
the valve, while in complainants' and defendant's devices the centrif- 
ugal force opened and closed the valve to control the speed. That 
the Conrader invention possessed advantages over the prior art ap- 
pears from Kiefer's testimony showing that catching the compres- 
ser when unloaded at a lower speed than normal eliminated the 
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objectîonable shocks and jars présent in the opération of the Gard- 
ner governor, and that there was also a saving in steam and fuel. 

It was, hovvever, argued that the Conrader patent was not for the 
broad idea of changing the normal speed of the governor by the 
pressure élément, but was merely for the "mode of changing the 
normal speed" by causing a réduction in the strength of, the centrip- 
etal clément when the pressure arises; but this view is superficial, 
and does not accord suiïïcient crédit to the invention. 

There was considérable testimony relating to the compressive and 
expansive action of springs 42 and 66 in defendant's governor in an 
attempt to show that it operated differently from complainants' ; but 
it would serve no useful purpose to dwell upon it. Défendant also 
contended that, as the centrifugal élément in its apparatus was out 
of action before the pressure élément reached its limit of movement, 
infringement is avoided; but in view of the fact that there were 
means in defendant's governor for adjusting the centrifugal éléments, 
so as to secure a constant control, infringement is not avoided simply 
because said means are not used at ail times. 

[3] In patent No. 687,449, the object of the patentée was to sup- 
ply pumping engines of the type specified in his earlier patent with 
a stop device, to enable closing the governor valve and discontinuing 
the run of the compressor or engine, so as to avoid injury from 
defects in the driving belt, and to provide a lever mechanism for vary- 
ing the strength of the spring. Claim 1 reads as f ollows : 

"1. In a pump governor, the combination of a speed governor, comprlsing a 
centrifugal and centripetal élément, a governor valve, a pressure device 
aetuated by the pumped fluid, a lever mechanism connected with sald pres- 
sure device, a counterpressure means connected with sald lever mechanism 
in opposition to the pressure device, said lever mechanism being arranged to 
operate upon one of the éléments of the speed governor and to présent a vary- 
ing arm to the counterpressure means and pressure device." 

The évidence shows that by the adaptation of the lever mechanism, 
which acted on the centrifugal arm, the direct résistance of the spring 
of the earlier Conrader patent was improved, and a better air pres- 
sure resulted. In the defendant's governor there appears the com- 
bination of éléments of the quoted claim, including the leverage Sys- 
tem and means for securing a counterpressure, which, in defendant's 
structure, comprise a vertical spring located in the circular casing- 
of the air device. The précise instrumentalities described in the Con- 
rader spécification are not employed by défendant, but the arrange- 
ment of the essential parts is such as to enable their co-operation to 
attain the same resuit as complainants' adaptation. It would be con- 
struing claims 1 and 8 too narrowly, in view of the earlier invention 
described in paitent No. 664,468, to limit them to a lever mechanism 
with the varying arm connection between the pressure piston and the 
compressure springs. 

Claim 13 refers to indirectly influencing the governor valve "by 
varying strength of one of the éléments within the limits of power 
exerted by the other élément," meaning thereby that such resuit fol- 
lows from combined action of the pressure device and the centrifugal 
élément. Claim 13 also includes means by which the pressure device 
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and the governor valve are caused to operate. The Conrader gov- 
ernor is not directly controlled by the pressure élément, but such con- 
trol manifestly résulta from the réduction of the strength of the 
centripetal springs, and although in defendant's structure the pres- 
sure device is operated somewhat differently, being directly connected 
with the valve, nevertheless, as complainants' device is capable of 
closing the valve by direct connection through rod /j'with lever G, in- 
fringement of this claim is not avoided by défendant. 

Claim 17 relates to an automatic safety stop on the governor in 
question and describes means for closing the valve regardless of the 
position of the speed governor or pressure device. Although the 
defendant's stop device, on its release by Connecting instrumentali- 
ties, also closes the valve, regardless of the position of the speed 
governor or pressure device, I am nevertheless of the opinion that 
what is shown and described in the prior patent to Boos, No. 589,635, 
requires a limitation of the claim under considération to the specified 
instrumentalities for achieving the resuit. Boos described à device 
which he used in connection with the centrifugal governor to shut 
the governor valve. In complainants' arrangement an idler pulley 
supported by the belt of the governor drive pulley is used to close 
the valve, and upon the release of the idler pulley the valve stem drops 
down, irrespective of the centrifugal mechanism, and the engine is 
stopped. The defendant's automatic safety stop, it must be conceded, 
performs the same function ; the opération being secured by a spring 
which is inclosed in sleeve 36. The détails of opération need not 
be set forth, and I think it will suffice to state that the defendant's 
method is widely différent from those described in the Conrader pat- 
ents. The safety stop of Boos, in my opinion, could readily hâve been 
adapted to the centrifugal mechanism of the Conrader governor, and, 
had it been so applied, would hâve been readable on claim 17. 

The complainants assert that Conrader was the fîrst to apply the 
safety stop to the mechanism of a governor which had a pressure con- 
trol élément; but, assuming the correctness of this assertion, the 
défendant is not concluded from using a stop device which is essen- 
tially différent in its mode of opération and in the détails of its con- 
struction. A stop device at most is a mère addition to a governor 
which obviously could perform its f unctions without such addition. 
Hence claim 17 must be limited to the précise method of releasing 
the stop mechanism described in the spécification, and with this lim- 
itation infringement is avoided by the défendant. 

[4] In patent No. 810,109 is described the adaptation of a centrifu- 
gal governor and means for varying the normal speed to a vacuum 
governor to maintain uniform pressure. The question presented is 
whether it involved invention to change the pressure governor, so as 
to permit its use as a vacuum governor. I do not think it did. None 
of the claims in controversy distinguish the vacuum governor from the 
governor described in patent No. 664,468, and while there is some 
différence in the manner in which such governors are operated the 
vacuum governor is not thought patentably différent. Prof. Ems- 
berger for the défendant testified that the compressor and vacuum 
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governors are in every substantial respect identical, both in opération 
and construction ; and with this view I am in entire accord. A com- 
parison of tlie pressure governor with the vacuum governor shows 
that both draw air from a région ofi lower pressure to a région of 
higher pressure; the only diiïerence being that in one case the re- 
ceiver is connected with the outlet valves of the pump and in the other 
with the inlet valves. The involved claims are 1 to 12, inclusive, with 
the exception of the sixth claim, and they ail refer to the manner in 
which the pressure governor is operated; the distinguishing feature 
being a référence to means for controUing the pressure of the fluid 
to be pumped. As the latter adaptation does not, in my opinion, dis- 
close a patentable novelty in view of the earlier patents to Conrader, 
the claims are thought to hâve been double patented, and are there- 
fore invalid. 

[5] Patent No. 1,072,576 refers specifîcally to an unloader device 
for compressors which is attached to the mechanism of the governor 
to relieve excessive pressure. The claims involved are the first to 
sixth, inclusive, and the twelfth, fourteenth, fifteenth, and sixteenth. 
Claim 4 is typical of the others, and reads as f oUows : 

"4. In a controUing device for compressors, the combination of a valve 
controlling the flow of motive fluid, a centrifugal governor actiag on the valve, 
a controUing motor acting on the valve, a relief device for the compressors, a 
relief motor for actuatlng the relief device, and means actuated by the con- 
troUing motor for controUing the relief motor." 

The invention consists in the combination of a relief device with 
the pressure élément of the centrifugal governor hereinbefore de- 
scribed, for the purpose of controUing the relief device by the pressure 
élément. The spécification says: 

"It is désirable to unload the compresser, if the requirements are such that, 
even with the minimum speed of the compresser through the action of the 
pressure device, there is too great an amount of pumped fluid, and It is also 
désirable to hâve this controUed by one pressure device, so that Its opération 
with proper relation to the action of the pressure device may be assured." 

It was not a new expédient to use a relief device in connection with 
a pressure device, such construction being described in the Prellwitz 
and Cullingworth patents in évidence; but there is no disclosure of 
an unloader device in connection with the speed controUing instrumen- 
tality to perf orm the function of the patent in suit — that is, the prior 
art discloses no centrifugal governor in which the variation of the 
speed of the engine is the controUing feature. Hence, in my estima- 
tion, the Conrader adaptation of a speed-controUing mechanism in 
connection with a control motor or pressure device to control the relief 
mechanism on compressors of the type in question was new and novel. 

It is contended that the mère inclusion of centrifugal mechanism in 
the patented governors did not involve invention ; but as the centrifu- 
gal mechanism and the relief mechanism are so correlated as to pro- ' 
duce practically simultaneous opération there was invention in the 
combination. Prof. Emsberger disputed such co-operative relation; 
but I am persuaded by the testimony of Mr. Kiefer, under whosè im- 
médiate charge governors of this type were operated, that it exists. 
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In the defendant's governor the parts are assembled somewhat dif- 
ferently, and the vent probably was not operated to cause a complète 
retardation of the unloading; but I am of the belief that its unload- 
ing apparatus, which operated to achieve the same resuit, was an in- 
fringement of complainants'. My conclusion is that the claims of pat- 
ent No. 1,072,576 are valid, and that the prior art does not require a 
strict construction thereof. Other matters of détail, including experi- 
ments made by complainants with the defendant's governor with réf- 
érence to the maximum and minimum governor speed at unloading, 
were argued at the hearing and in the briefs; but they are thought 
to require no spécial mention herein. 

A decree may be entered adjudging patents Nos. 664,468, 687,449, 
and 1,072,576 valid, and the claims in issue, except claim 17 of patent 
No. 687,449, infringed by the défendant, and adjudging patent No. 
810,109 invalid for lack of invention. 

So ordered. 



BURPEE V. GUGGENHEIM et al. 
(District Court, W. D. Washington, N. D. August 11, 1915.) 

No. 5. 

1. CoNTRACTS <S=212 — Performance — Pieasonable Time. 

Where plaintiff contracted with défendants to invent and manufacture 
certain machinery for them, and subsequently, upon delay In completlon, 
an extension agreement was entered into under which défendants were 
to post a certain guaranty, défendants were required to perform such 
part of the contract within a reasonable time, which would be such tlme 
piior to tlie date fixed for fulfiUment of the contract by plaintiff as 
would enable him to complète it. 

[Ed. Note. — For other cases, see Contracts, Cent Dlg. §§ 944-955; Dec. 
Dig. <&=»212.] 

2. Contracts <S=>261 — Bbeach — Failure to Peeform Condition Précèdent. 

Where plaintiff agreed to invent and manufacture certain machinery 
for the défendants, and a supplemental agreement extending the time 
was made, requlrlng défendants to post a certain guaranty, on their 
failure to do so plaintiff could elect to déclare the contract ended. 

[Ed. Note.— For other cases, see Contracts, Cent Dlg. §§ 11T4-1180; 
Dec. Dig. ®=261.] 

3. Patents i©=5l95 — Agreement to Assign. 

Where plaintiff contracted to invent and manufacture certain spécial 
machinery for défendants, the contract providing that the défendants 
should hâve an interest in the machines or in any patents thereon only 
when such machines conformed with the contract, and they dld not corne 
within the stipulations, either in output capaclty or operative cost, the 
contract further providing that upon such failure it should be deemed 
ended, there being no provision giving the défendants an interest in any 
machines, except upon compliance with the stipulations and payment for 
15 sets, a conveyance of any letters patent, drawlngs, etc., from plaintiff 
being expressly conditioned upon the payment of a royalty, défendants, 
declining to accept the completed machinery as a compliance with the 
conti-act, could claim no property right in it, or In patents coverUig it 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 272-274; Dec 
Dig. ®=195.] 

^=»For other cases see same topic & KKY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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4. Patents <S:=>100 — Pebsonai,tt — Jurisdiction. . 

Under Judicial Code (Act March 3, 1911, c. 231) | 57, 36 Stat. 1102 
(Comp. St 1913, § 1039), authorizing suits in District Courts to remove 
any cloud on the title to Personal property within the district where the 
suit is brought, a District Court had jurisdiction to entertain a suit, by 
one who had contracted to invent and manufacture macblnery for absent 
défendants, against tbem to remove the cloud on hls title to the machin- 
ery and patents thereon created by their claims under the contract. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. ®=s>190.] 

In Equity. Suit by F. W. Burpee against M. Robert Guggenheim 
and others. Decree for plaintiff. 

PlaintlfC seeks to quiet title to certain manufactured machines, patents, 
application for patent, drawings, patterns, and spécifications, in which the 
défendants, Guggenheim-Lewisohn-Sheffleld Syndicate and H. J. Eamsey, 
successors to the interests of Frederick Lewisohn and M. Robert Guggenheim, 
claim and assert an ownership and proprietary interest. It appears £rom 
the stipulations of the parties and the testlmony that the défendant Syndicate 
ovvned letters patent No. 666,218, Issued to John H. Hanks, for a conlcal, 
paraffine, single service, sanitary paper bottle, and engaged the services o£ 
plaintiff, a skilled inventer, to invent, design, and construct a complète line 
of machinery for the manufacture of such paper bottles In quart, pint, and 
half-pint sizes. The contract contains the foUowing provisions: 

"I. The party of the second part [plaintiff] does hereby covenant and agrée 
to and with the party of the flrst part [Syndicate] to proceed forthwlth to 
endeavor to invent and construct a complète Une of machines for the manu- 
facture of the John H. Hanks patent conical paraffine single service paper 
milk bottles in quart, pint, and half-pint sizes, complète and ready for use, 
and to invent and construct machines of such efCect as to enable the Unes of 
machines to be constructed by hlm to produce 50,000 paper bottles, quarts, 
pints, and half-pints, ready for use, per day of 10 hours' work, at a manu- 
facturer's cost of $3.50 per thousand for quarts, the estimated cost belng bas- 
ed upon material of the weight and character and of the estimated value and 
at a labor cost as follows: [Estimated cost foUows.] 

"II. The party of the second part agrées to furnlsh aU the necessary skill- 
ed and common labor, ail the necessary tools, machinery, and equipment, and 
material necessary to enable Mm to construct such machinery as he may in- 
vent for the purposes aforesaid, the skilled labor to be furnished as follows: 
[Cost of labor follows.] 

"III. The party of the flrst part, in considération of the services so to be 
rendered as aforesaid, covenants and agrées to pay to the party of the 
second part monthly, and upon statements of the actual cost of labor and 
material to be furnished it as aforesaid by sald party of the second part, up 
to the sum of $10,000 within which sum it is believed by the party of the sec- 
ond part a complète set of machinery for the making of said bottles can be 
invented and manufactured. In the event that the party of the second part 
shall successfuUy invent and manufacture the necessary machinery to pro- 
duce said paper bottles, then the party of the flrst part agrées to purchase 
from Burpee & Letson, Limited, of BeUingham, Wash., 15 complète sets or 
Unes of machinery, exclusive of the flrst set, for the manufacture of bottles, 
within a period of two years from and after the date when the flrst set to be 
manufactured under this agreement shall be put in successful opération, and 
to pay the party of the second part, as compensation for hls services In the 
invention and construction of such Unes of machinery, a royalty of $2,250 on 
each of sald 15 sets of machinery so to be Invented, manufactured, and de- 
livered to it, or in the aggregate the sum of $33,750, It being understood that 
the right to use the invention to be made by the second party shall in the 
msantime remain in him. 

4S=»Por other cases see same topio à KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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"IV. The party of the second part agrées, as he complètes the necessary ma- 
cJiinery for the manufacture of sald bottles from time to time, to apply for 
l*tters patent therefor to the Patent Office ol the govemment of the Ualted 
tjtates, and If possible to procure the said machines so designed by hlm to be 
;/atented in hls own name, the expense to be a part of the cost of construction. 
Second party further agrées, if so directed by the party of the flrst part, and 
vit the expense of the party of the first part, to apply for patents ou his in- 
/entions for the manufacture of sald bottles In Canada or elsewhere, it being 
.;nderstood that ail expense appertainlng thereto shall be paid by the flrst 
Darty. 

"V. The party of the second part further covenants and agrées that no 
machinery shall be manufactured or sold, under the inventions to be made by 
nim under this agreement, save and except to the party of the flrst part: 
Provided, always, it shall keep and observe its covenants In this agreement 
'?ontained. And when the Syndicate, party of the flrst part, shall hâve paid 
'o the party of the second part a royalty of $33,750, then the party of the 
second part shall, on demand of the party of the first part, its executors, ad- 
ministrators, or assigns, convey to the flrst party, or its nomlnee, ail letter» 
j latent for any and ail machinery by hlm invented for the manufacture of 
t-aid bottles, and shall also deliver up to the sald Syndicate ail hls drawlngs, 
yatterns, and spécifications for the invention and use of such machinery, as 
well as any letters patent that may be taken out elsewhere, as herelnbefore 
provided, by the party of the second part. 

"VI. It is mutually understood and agreed that the second party shall hâve 
-jne year from the date of this agreement in which to Invent, manufacture, 
vonstruet, and hâve ready for opération, the necessary machinery for thft 
■-.lanulaeture of said bottles ; and if he is unable to invent and produce such 
machinery within the period of one year, this contract shall be deemed ended, 
in which event party of the second part shall not hâve or assert against the 
party of the flrst part any clalms of any character whatsoever for any serv- 
ices he may hâve rendered, or time or money expended in the effort to invent 
and construct such machinery. 

"VII. It is further mutually understood and agreed that, If the party of 
the second part shall hâve incurred costs and expenses in the invention and 
development of machinery necessary to manufacture said bottles In excess 
of $10,000, he shall be at liberty to exceed that amount, but only at hls ovt'u 
proper cost and expense, and for any amount in excess of $10,000 expended 
by party of the second part the party of the first part shall not be liable. 

"VIII. The party of the second part shall use his utmost endeavors, in the 
invention and manufacture of machinery for the purposes aforesaid, to avoid 
any conflicts with existlng patents devised for the manufacture of paper 
bottles ; and, should any of his inventions be found to conflict with any 
pateuted device, second party will use his utmost endeavors to avoid any such 
confiict, and to produce a Une of machinery that may be operated by flrst 
party without involving it in litigation with holders of other patents." 

Simultaneously with the exécution of this agreement a contract was entered 
into for the manufacture of certain Unes of machinery by the plaintifC for 
the défendants, conditioned upon the success of the plaintifC in inventlng the 
desired machines. After the exécution of the above contract it was ascertained 
that the démonstrations could not be made for $10,000, and it was agreed that 
the amount to be furnlshed by the Syndicate for labor and material should 
be increased to $15,000. It was also agreed that an addltional room or build- 
ing was necessary to plalntifC's plant, in which to place the bottle machinery, 
and for such purpose an addltional room was rented In which to carry ou 
expérimental work. PlaintifC expended in the work of inventing the machin- 
ery, pursuant to the contract, $15,051.53 paid by the Syndicate, and the fur- 
ther sum of $8.500, which he contributed from hls own fund, and the further 
sum of $1,359.02 on "factory account" PlaintifC faUed to invent the machin- 
ery within the year capable of produclng 50,000 quart, pint, and half-pint 
bottles ready for use per day of 10 hours, at a manufacturer's cost of $3.50 per 
1,000, but dld construct a machine that would produce 39,000 per day of 10 
hours at a cost of approximately $5 per 1,000. On the 20th of February, 
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1912, and after the lailure to corne withln the spécifications ot the contraot 
first named, the parties entered into a supplemental agreement in which It 
Is stipulated (paragraph II): 

"The second parties [plalntlff] wili proceed wlth the manufacture of ma- 
chines for the production of pint and half-pint bottles and complète the same 
by, approximately, July 1, 1912. 

"III. Second parties agrce that the machine for the manufacture of quart 
bottles heretofore constructed, and those to be constnicted for the manufac- 
ture of pint and half-pint bottles, when completed, shall produee bottles at 
the rate of 4,000 per hour, wlth a percentage of defective or spoiled bottles 
not exceeding 3 per cent., and that the labor cost in the production of bottles 
by the said Une of machines shall not exceed 60 cents per thousand bottles, 
based upon 10 cents per hour for ail factory hands, except the foreman, whose 
wages are estimated at 50 cents per hour. 

"IV. That when the said Une of machinery shows said results the same 
shall be accepted by the party of the first part, and the party of the first part 
shall thereupon forth-with pay to the parties of the second part the sum of 
ifiO.OOO and in addition thereto the inventor's royalty of $2,2.50. 

•V. The party of the first part agrées to arrange with the Union Savlngs 
& Trust Company of Seattle, Washington, for the guaranty of said Trust Com- 
pany of the payment of said sum of $10,000 and the said royalty of $2,250, 
which guaranty shall be requlred to be furnished the second parties before 
they shall be required to commence the work of eonstructing the addltional 
machines ; that the payment of said $10,000 and royalty shall be in full for the 
first complète Une of machines, and no percentage of the cost of construction 
shall be allowed second parties. 

"VI. The party of the first part, on receiving a second set of bottle ma- 
chinery to be ordered later from the parties of the second part, shall pay for 
the saine in accordance with the tenns of the original contrac-ts, and shall 
also at the time they are received pay the second parties in cash an addltional 
sum of .>S,500 to cover moneys expended by second parties in inventing and 
eonstructing the machines for producing quart bottles in excess of the moneys 
paid them by the flrst party. 

"VII. This supplemental agreement shall not be eonstrued to modify or 
change any of the terms or conditions of those certain agreements entered 
into between the parties hereto under date of July 22, 1910, except that in 
completing the first Une of machines the said second parties are to receive the 
gross sum of $10,000 and royalty, and are to waive the profits of 15 per 
cent, on the machinery herein provided for and specified in paragraph IV of 
the original contract." 

The machines designed and constructed by the plaintiff consist of: First, 
a eutting or stamping machine; second, a body-forming machine; third, 
a top-cutting, inserting, and printing machine; fourth, a bottom-cutting, ta- 
serting, and printing machine; and, flfth, a waxing or paraJfining machine. 
Plaintiff also devised and prepared plans, patterns, drawings, and spécifica- 
tions for such machines. Plaintiff applied for and secured patent No. 1,075,- 
o29, issued to him Oetober 14, 1913, being for paper réceptacle making appa- 
ratus; patent No. 1,075,546, issued Oetober 14, 1913, to plaintiff, for convey- 
ors; patent No. 1,084,785, issued January 20, 1914 to plaintiff, for eutting and 
dieing devices; patent No. 1,084,784, issued January 20, 1914, to plaintiff, for 
eutting and dieing devices; patent No. 1,099,839, issued to plaintiff June 9, 
1914, for réceptacle forming machine; patent No. 1,099,840, issued to plaintiff 
Jnue 9, 1914, for coatlng machine. 

On the 19th of September, 1912, exécution was issued out of the superior 
court of the state of Washington for King county, upon a judgment entered 
against M. Robert Guggenheim, and delivered to the sheriff, who levied upon 
ail the right, title, share, and interest of said M. Robert Guggenheim lu the 
Guggenheim-Lewisohn-Sheftield Syndicate, and in and to the property rights 
belonging to the Syndicate, together with ail the stock, being 2,500 shares, be- 
longing to M. Robert Guggenheim, of the Washington Sanitary Bottle Com- 
pany, and after notice of sale at publie auction this interest was sold to H. 
J. Ramsey, and bill of sale issued and was recorded in the auditor's office of 
King county, Wash. 
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The défendant Sj'ndlcate failed to secure the guaranty of the Union Sav- 
ings & Trust Company of Seattle, or any one else, for the payment of $10,000 
and the royalty of $2,230, or at ail. The défendant Syudicafe, through Mr. 
Sheffield, agreed with the plalntifC that the guarauty would be posted within 
10 days after a conversation had between Sheffleld and the plaintiff several 
days after the exécution of the eontract, which was on the 20th day of Feb- 
ruary, 1912. The plaiutlfC thereupon entered upon the exécution of the eon- 
tract, but on failure to post the guaranty ceased opérations, and upon the 
coutinued failure of défendant Syndicate to comply with the terras of this 
eontract declared the contracta, with their respective modifications, termlnat- 
ed beeause of the alleged breaches by the défendant Syndicate, and such 
élection was ruade prior to the institution of this action. 

Hadley, Hadley & Abbott, of Bellingham, Wash., for plaintifï. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for de- 
fendants. 

NETERER, District Judge (after stating the facts as above). Plain- 
tiff contends that, under each of the agreements, title to ail of the 
property in dispute was in him, to be divested only by performance 
of the conditions imposed ; that the Syndicate failed to pay the amount 
agreed to be paid under the first agreement, $15,000, plus the "factory 
account," and failed to perform, in not posting the guaranty within 
the tinie provided for, or at ail ; and that the breaches on défendants' 
part relieved plaintiff of further obligation on the eontract, and enti- 
tled him to cancel it and terminate défendants' rights thereunder. 

Défendants assert that no breach has been made of either the origi- 
nal or supplemental contracts, that the $15,000 agreed to be paid for 
labor and materials was paid, and assert that they had a reasonable 
time, under the law, to post the guaranty, and that such reasonable 
time extended over the period intervening between the date of the 
supplemental agreement and the commencement of this action, and 
that, even though default was made in posting, the plaintiff waived this 
default by subséquent negotiations with the défendant and démonstra- 
tions looking to a satisfactory resumption of contractual relations. 

[1-3] I do not think there is anything in the évidence which justi- 
fies the court in saying that the plaintiff has waived any default, if 
default was made on the part of the défendant. I am also satisfied, 
from the évidence and stipulations in this case, that there was an 
understanding between the parties to this action that the item which 
is known as the "factory account" was to be paid by the défendants. 
I do not think, however, that it was understood that that item should 
be included in the $15,000 account, and the $15,051.53 having been 
paid on account of the labor and material, I do not think that default 
could be claimed on that score. The fact that the plaintiff' may hâve 
a cause of action against the défendants for $1,359.02 paid on factory 
account would not authorize the plaintiff to simply appropriate any 
property interests that the défendants may hâve in satisfaction of such 
a claim. The défendants failed to comply with a material part of 
the supplemental agreement, in tliat they failed to post the guaranty 
as therein provided, or make any tender or offer in court, and this 
failure has continued for more than three years ; and I am satisfied 
from the évidence that it was agreed that this should be posted within 
a short time following February 20, 1912. Irrespective of the spécial 
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agreement to post within 10 days, the défendants were required to 
perform this part of the contract within a reasonable time (9 Cyc. 
■611), Lind a reasonable time would be such time prior to the fulfillment 
of the contract, which was July 1, 1912, as would enable the plaintiff 
to complète the contract. And on failure to post the plaintiff had a 
right to treat the guaranty as a condition précèdent, and on a breach 
to exercise his right of élection to déclare the contract ended. 3 EUi- 
ott on Con tracts, § 2026. 

"The breach may consist in the failure to perform a condition précèdent 
There is a condition précèdent, within this princlple, where one of two mu- 
tual acts must necessai-ily précède the other and the former act is a condi- 
tion précèdent." 3 ElUott on Contracte, § 2044. 

No rights hâve accrued to the défendants under the supplemental 
agreement, because they hâve complied with no part of it. Nothing 
was donc by the plaintiff under the supplemental agreement to which 
the défendants could claim any interest. Ail rights which the défend- 
ants hâve, therefore, rest upon the original agreement, by the spécifica- 
tions of which the défendants were only to hâve interest in the ma- 
chines or in the patents when they conformed to the stipulations and 
requirements of the contract. The défendants décline to acceptthe, 
resuit of plaintiff's efforts as such compliance. It is agreed that the 
invention does not come within the stipulations of the contract, either 
in the manufacture of quantity or in the price of manufacture, and 
upon such failure, by express stipulations, the contract was to be 
deemed ended ; and there is no provision in any part of the contract 
giving the défendants an interest in any machines or the product of 
the plaintiff, or any of the efforts of his labor, except upon the com- 
pletion of the machines within the stipulations of the contract and upon 
the payment of $33,750 for the manufacture of 15 sets of machines, 
other than the first set of machines. A conveyance of the letters pat- 
ent, drawings, patterns, etc., f rom the plaintiff is expressly conditioned 
upon the payment of the royalty named and the keeping and observ- 
ing of its covenants by the Syndicate. The right to a conveyance from 
plaintiff to the défendant rests upon contract. 

"The sta tûtes of the United States require that the patent issue upon the 
application of and in the name of the real inventor, although he was employ- 
ée and paid to malie it for the benefit of the one employing hun. In such 
case the employer may be entitled to the ownership of the patent, and may 
eompel its transfer by assignment; but this dépends upon the nature of the 
agreement between them. A company that employa a skilled workman to 
make improvements on its machinery is not entitled to a conveyance of the 
patents secured by the workman on improvements so made, in the absence 
of agreement to that efeect" 30 Cyc. 880. 

"But a manufacturing corporation, which has employed a skilled work- 
man for a stated compensation to take charge of his works and to dévote his 
time and services devising and making improvements in articles there manu- 
factured, is not entitled to a conveyance of patents obtained for inventions 
made by him while so employed, in the absence of express agreement to that 
efeect" Dalzell v. Dueber Mfg. Co., 149 U. S. 315, 13 Sup. Ct 886, 37 L. Ed. 
749 ; Hapgood v. Hewitt, 119 U. S. 226, 7 Sup. Ct 193, 30 L. Ed. 369. 

Défendants cannot demand the fruits of a contract without assumi- 
ing the burdens. 
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[4] I do not tliink that there is any force in the contention that 
plaintiff in this case bas mistaken his remedy. Section 57 of the 
Judicial Code removes the objection of the défendants that the court 
has no jurisdiction to entertain this action to remove the cloud upon 
the title to personal property. This is Hkewise recognized by Simp- 
kins. Fédéral Suits in Equity, (2d Ed.) p. 342. Other cases sustain- 
ing this conclusion are Jellenik v. Huron Copper Mining Co., 177 U. 
S. page 1, 20 Sup. Ct. 559, 44 L. Ed. 647; Citizens' Saving & Trust 
Co. V. m. Cen. Ry. Co., 205 U. S. page 46, 27 Sup. Ct. 425, 51 L. 
Ed. 703; Magnuson v. Clithero, 101 Wis. 551, '77 N. W. 882; Martin 
& Earl V. Maxwell, 86 S. C. 1, 67 S. E. 962, 138 Am. St. Rep. 1012; 
Blair V. Chicago, 201 U. S._ 400, 26 Sup. Ct. 427, 50 L. Ed. 801. A 
court of "equity has jurisdiction to remcfve a cloud from the title to^ 
a patent, where that cloud consists in an express or implied assertion 
of adverse ownership or encumbrance." Walker on Patents (4tli Ed.) 
§ 295. 

I think a decree should be entered in this case in favor of the plain- 
tiff and against the défendants as prayed for, except as to the first 
set of machines in the possession of the plaintifï, which should be 
decreed in the défendants, subject, however, to the lien of the plain- 
tiff upon said machines in the sum of $1,359.02 remaining unpaid on 
the "factory account," and which the défendants agreed to pay, less 
$51.53. 



UNITED STATES v. BALTIMORE & O. R. CO. 

(District Court, N. D. West Virginia. September 13, 1915.) 

l. Master and Servant ®=3l3 — Interstate Commerce — Hotjrs of Employ- 
MENT AcT — Construction. 

Tlie purjJose of Hours of Employment Act March 4, 1907, c. 2939, 34 Stat. 
1415 (Comp. St. 1913, §§ 8677-8680), is to limit the time of service of 
employés, and in cases of emergency to give some latitude in the en- 
forcement of the act, and to place some limlt on the time in which addl- 
tional service may be rendered In case of emergency, and It is not within 
the splrit of the act that employés should be the sole judges of when an 
emergency exists to vrarrant extra service. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. § 14; 
Dec. Dig. <g=»13.] 

2. Mastee and Servant <S=13 — Interstate Commekce — Houbs of Service 
Act — Construction. 

The purpose of the order of the Interstate Commerce Commission re- 
quiring reports within 30 days after the end of each month of ail in- 
stances where employés subject to the law regulating the hours of their 
employment hâve been on duty for a longer period than provided therein 
is to secure information on the subject, and it imposes an obligation on a 
railroad company to make a report where the extra hours of service of 
employés did not exceed 4 hours a day for 3 days in one week. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <S=13.] 

8. Master and Servant <S=3l3 — Interstate Commerce — House of Labor — •- 
Statutory Provisions — "Towbbs, Offices, Places, and Stations"^ 
"Emergency Wobk." 

The act referred to, declaring that no telegraph operator or train 
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dispatcher shall be permitted to remain on duty for more than 9 liours in 
any 24-hour period in ail towers, offices, places, and stations continuously 
operated night and day, nor for more than 13 hours in ail towers, offices, 
places, and stations operated only during the daytime, exeept in case of 
emergency, and that the provision shall not apply to the erews of wreck- 
ing or relief trains, does not apply to emergency work required of opera- 
tors in attendance at a wreck eut on the Une of the road, for the words 
"towers, offices, places, and stations" refer to telegraph offices generally 
and operators engaged in wreeklng or relief service, though technically 
not niembers of the crews of wreeklng or relief trains, are engaged in 
emergency work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 14; 
Dec. Dig. <g=>13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Emergency Work.] 

4. Masteb and Servant <®=>17 — Eequlation of Employment — ^Houes op 
Service Act — Pbnalties. 

A railroad company, permitting telegraph operators to work a greater 
number of hours than preseribed by the sald act and failing to make a 
report of the extra hours of service rendered, Is liable to but one penalty 
for each employé, and not a further sum per day for each of the days 
the reports hâve been in default, where it denied liabillty, the omission 
having been made in good falth, and under the belief that it was not 
required to make the same. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. ®=»17.] 

Action for Penalty. Action by the United States against the Balti- 
more & Ohio Railroad Company to recover penalties for violating 
the Hours of Employment Law. Judgment for plaintiiï. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, and 
Stuart W. Walker, U. S. Atty., of Martinsburg, W. Va., for the 
United States. 

Arthur S. Dayton, of Philippi, W. Va., for défendant. 

WADDILL, District Judge. The déclaration in this case contains 
30 counts, setting forth the alleged violations of the act in question. 
The parties hâve come to an agreement as to the causes of action cov- 
ered by the fîrst 10 counts, and the questions arising upon the last 20 
counts hâve, by proper stipulation, been siibmitted to the court for 
trial without a jury, upon the pleadings and an agreed statement of 
facts. 

Counts 11 to 20, inclusive, involve the alleged violation of the act, 
in that two telegraph operators at a day and night station known as 
Fine Grove, W. Va., and one at a place known as the Fine Grove and 
Hundred, in the same state, on the 26th day of December, 1912, worked 
a greater number of hours than preseribed by statute, to wit, the 
operators at Pine Grove continuously for 12 hours in a 24-hour period, 
and the one at Pine Grove and Hundred for a period of 13 hours and 
59 minutes; and counts 21 to 30, inclusive, involve a like charge, in 
that it is averred that two of the three telegraph operators of the de- 
fendant company were required on the 26th of January, 1913, at 
Wheeling, W. Va., a day and night station, continuously to remain on 
duty for a period longer than 9 hours, to wit, 12 hours, in a day of 

(g:;sîFor other cases ses same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Index»» 
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24 hours; and the déclaration charges that the défendant company 
failed and refused to make proper reports to the Interstate Commerce 
Commission, within 30 days of the dates aforesaid, of the excess time 
required of its employés, with the reasons therefor, as required by law, 
and continued in such default as to the first-named station on the 3d, 
4th, 5th, 6th, 7th, 8th, lOth, llth, 12th, and 13th days of February, 1913, 
and at the last-named station, Wheeling, on the Ist, 3d, 4th, 5th, 6th, 7th, 
8th, lOth, llth, and 12th days of March, 1913, and the purpose of 
this action is to recover the penalty of $100 for each and every day the 
défendant was in default, as alleged in the making of said reports. 

The défendant eamestly insista that it was not in default, for the 
reason that under the law regulating hours of employment of em- 
ployés engaged in Interstate traffic, it was exempt from liability, 
and hence not required to make report, where the extra hours of 
service were caused by an emergency, in which event its employés 
were permitted to be and remain on duty for 4 additional hours in the 
24-hour period for not exceeding 3 days in any one week, and that 
both as respects the alleged charge of extra hours at Fine Grove and 
at Wheeling there was sUch an emergency as warranted the continu- 
ance of its telegraph operators in service for 12, instead of 9, hours; 
that in each instance the extra duty only lasted 4 hours for one day 
in one week ; that the emergency at Fine Grove arose from a 
wreck on the road, which necessitated sending one of their three 
operators to the scène of the wreck ; and that the emergency at Wheeling 
was caused by one of the three operators being detained from reporting 
for duty at the proper hour because of the sudden illness of his wife, 
which caused the extra hours of work to be performed there. De- 
fendant further insists that, as respects the third operator at Fine 
Grove and Hundred, it was not required by law to make any report 
of the extra hours of service, because the duty was performed at a 
wreck, and under the terms of the act referred to the same did not 
apply to crews of wrecking or relief trains. 

The case thus stated présents two légal questions for détermina- 
tion, namely, whether the défendant is required to make report of 
extra service hours where the same does not exceed more than 4 
hours in each day of 24 hours for 3 days in a week, and whether the 
report of extra hours is required where telegraph operators are en- 
gaged at a wreck. Thèse will be considered in the order mentioned. 

First. The défendant insists that, having been charged specifically 
in the déclaration with a failure to comply with the order of the In- 
terstate Commerce Commission of the 28th of June, 1911, it is only 
liable for an infraction of that order, and that the government cannot 
rely upon a subséquent order of the Commission, dated the 8th of 
April, 1912, set up in its repHcation to the defendant's pleas filed here- 
in, and further says that the requirement imposed by the order of the 
28th of June, 1911, "to report within 30 days after the end of each 
month, under oath, ail instances where employés subject to said act 
hâve been on duty for a longer period than that provided in said 
act," imposed no obligation upon it to make report where the extra 
hours of service of such employés did not exceed 4 hours a day fof 
o days in one week. 
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Without meaning to pass upon the right of the government to set 
up by replication an order of the Interstate Commerce Commission, oth- 
er than the one sued on, the court is inclined to think that the order 
referred to was one of which the court would hâve taken judicial 
notice, vvhether particularly pleaded or not ; and, if so, the def endant's 
contention would be without merit, since plainly the order of the 
Commission of the 8th of April, 1912, is conclusive against the view 
taken by the défendant. 

[ 1 ] The court, however, does not base its view of this case especially 
upon this latter order, as manifestly, having in view the purpose of the 
législation in question, and the object of the requirement of the Com- 
mission of the 28th of June, 1911, the contention of the défendant is 
not well taken. The purpose of the act in question was to limit 
the time of service of employés, and at the same time, in cases 
of emergency, to give some latitude in the enf orcing of the act, looking 
to the practical working of the same ; and the purpose, theref ore, was 
to place some limit on the time in which additional service could be 
rendered in case of emergency. 

[2] It was the plain purpose of the order to secure information 
respecting thèse very matters ; otherwise, without just reason or cause, 
ail employés could hâve been required to labor 4 additional hours 
for 3 days in each week, and the Commission would not be advised 
thereof. It was not intended that this additional service should be 
required, save in an emergency, and it was certainly not within the 
spirit of the act that the employés should be the sole judges of when 
the emergency existed, to warrant the extra service. The order of 
June 28, 1911, should be reasonably construed, having in mind the 
purpose for which it was intended, and that plainly was to hâve the 
Interstate Commerce Commission informed of the extent of the extra 
hours required of employés, and the cause or necessity therefor. The 
failure to hâve such information would necessarily hâve seriously em- 
barrassed it in the administration of the law, and largely tend to de- 
stroy its effective opération. 

[3] Second. Considering the requirement to make report of extra 
service rendered by the telegraph operators when on duty at a wreck, 
the Act of March 4, 1907, c. 2939, 34 Stat. 1415, 1416 (Comp. St. 1913, 
§ 8678), provides : 

"Sec. 2. • * ♦ Provided, that no operator, train dispatcher, or other em- 
ployé wlio by the use of the telegraph or téléphone dlspatches, reports, trans- 
mits, receives, or delivers orders pertainlng to or alïecting train movements 
shall be required or permitted to be or remaln on duty for a longer period 
than nlne hours in any twenty-four hour period in ail towers, offices, places, 
and stations continuously operated night and day, nor for a longer period 
than thlrteen hours in ail towers, offices, places, and stations operated only dur- 
ing the day time, except in case of emergency, when the employés named in 
this proviso may be permitted to be and remain on duty for four additional 
hours in a twenty-four hour period of not exceeding three .days In any 
week. • * ♦ 

"Sec. 3. * * * Provided further, that the provisions of this act shall 
not apply to the crews of wrecking or relief trains." 

The terms of the act seem clearly to sustain the defendant's con- 
tention as respects the duty to make reports as to this class of em- 
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ployés. The act itself in terms applies to hours of service in ail tow- 
ers, offices, places, and stations operated by day or night, and the 
third section of the act expressly excludes from its provisions the crews 
of wrecking or relief trains. The language "towers, offices, places 
and stations," in the sensé in which it is usued in the act, refers to 
telegraph offices generally, as distinguished from emergency work of 
the character required of an employé in attendance at a wreck out 
on the line of the road. The reason that actuated Congress in ex- 
cluding the crews of wrecking and relief trains, from the opération 
of the act, is too manifest to need spécial comment, and for like rea- 
son the provision of section 2 does not àpply to telegraph operators 
engaged in wrecking or relief service, whether they may be considered 
technically members of the crews of the wrecking or relief trains. 
They may not, in a sensé, be termed one of the crew of a wrecking 
or relief train, but they are employés engaged in and about service 
in connection with the wreck, quite as important as that of any mem- 
ber of the crew proper, and whose work is of an emergency character, 
and necessarily of uncertain duration. To extend the act to one so 
employed wotild be contrary to the provisions and spirit of the act, 
and entirely inconsistent with its manifest purpose and intent. 

[4] Corning to the considération of the case upon its merits, the 
conclusion réached by the court is that under the facts submitted 
there should be imposed upon the défendant company the penalty 
of $100 for the failure to make the report of the extra hours of serv- 
ice rendered by each of the four employés who were required to work 
in excess of the hours specified in the act, at Fine Grove on the 26th 
of December, 1912, and at Wheeling on the 26th day of January, 1913 ; 
that this is the full limit of recovery that should be had on thèse 
counts, and the railroad should not be penalized with the further sum 
of $100 per day for each of the days such reports are alleged to hâve 
been in default; the railroad having acted in good faith, and under 
the belief that it was not required to report the same. To impose 
this large additional penalty under the peculiar facts and circum- 
stances of this case, and for which défendant dénies liability, would 
be harsh in the extrême, and tend to unduly burden the railroad, 
rather than attain the wise objects for which the statute in question 
was intended. 

An order will be entered awarding judgment for $400 against the 
défendant, with costs. 



GOGOL r. BALTIMORE & O. R. CO. 

(District Court, N. D. West Virginia. September 24, 1915.) 

1. Pleading <S=48 — Déclaration — Sufficienct. 

Under tlie System of common-law pleadiiig prevailing In West Virginia, 
the déclaration in ail law actions, except assumpsit, must set forth the 
facts involved with sufficient fullness and clearness to Inform the défend- 
ant of the exact nature of the demand against him ; and in assumpsit, 

&zsFoT otber cases see Bama toplc & KEY-NUMBER la ail Key-Numbered Digests & ladexes 
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when based on the common-law counts alone, sueh facts mnst be sup- 
plied by a bill of particulars. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 105, 106; Dec. 
Dig. ©==48.] 

e. NEGLIGENCE IÊ=>1 WHAT CONSTITUTES. 

"Négligence" ordinarily arises from the failure to perform some duty 
or obligation required by law to be performed under tbe relations and 
conditions existing by one to another, which. duty or obligation may be 
either positive or négative, or both. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. § 1; D«c Dig. 
<g=3l. 

For other deflnitiona, see Words and Phrases, First and Second Séries, 

Négligence.] 

3. Négligence ®=3l08 — Declaeations — Sufficiknct. 

In an action for Personal injury from defendant's négligence, the 
déclaration must set forth the time and place of the accident, the rela- 
tions between the parties at the time, the defendant's obligation as to 
care toward the plaintifC at the time, and the defendant's failure to per- 
form such duty, by reason of which the plaintifC's injury proximately re- 
sulted. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 174, 175, 179, 
ISO; Dec. Dig. ®=>108.] 

4. Railroads <g=>394 — Injuey on Teack — Declabation — Sufficienct. 

A déclaration alleging that défendant owned a railroad Une and operat- 
ed certain locomotives, etc., and that on a day in January, 1914, its 
agents and servants so negligently conducted themselves in the manage- 
ment of such locomotives, etc., that one of them, through their négligence, 
struck plaintiff at or near the passing of a culvert near a certain station, 
was insufficient, beeause not showiug the relations existing between 
plaintifC and défendant, the resulting obligation as to care, and in what 
mamier the défendant was négligent. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1331-1338; 
Dec. Dig. <S=>394.] 

At Law. Action by Etta Gogol against the Baltimore & Ohio Rail- 
road Company. Demurrer to déclarations sustained, with leave to 

amend. 

Harry Shaw, of Fairmont, W. Va., for plaintiff. 

Geo. JVl. Hoiffheimer, of Clarksburg, W. Va., for défendant 

DAYTON, District Judge. [1-3] In a written mémorandum filed 
in the case of Thomas Vernon, Administrator of Annie Vernon, De- 
ceased, v. B. & O. R. R. Co., I hâve discussed the principles involved 
and the requirements of sound pleading as regards actions at law in 
case for négligence as f ollows : 

Under the System of common-law pleading In force in thla state it Is the 
universal rule that in ail law actions, except assumpsit, plaintiff s déclara- 
tion must set forth the facts involved with sufficient fullness and clearness to 
inform the défendant of the exact nature of the demand made against him, 
and in assumpsit, when based upon the common-law counts alone, the prac- 
tice and our statute requires that such facts shall be suppUed by a bill of 
particulars to be filed at least before trial and judgment can be secured. 

In ail actions for négligence, thls rule Is particularly enforced beeause it 
Is an action vi^here each case is dépendent upon its own pecuUar facts, facts- 
which under certain conditions may warrant a recovery and under others 
may not. Négligence, ordinarily, unlike mallcious torts, arises from the fall- 

Ê=3For other cases see aame toplc à KEY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
226 F.— 15 



226 226 FBDBEAL EEPORTEK 

ure to perform some duty or obligation required by the law to be performed 
under the relations and conditions existing, by one to another. Thls duty or 
obligation may be either or both positive or négative in character — positive, 
in req.uiring under the existing conditions the doing of some acts; négative, 
in prohibiting under the conditions existing the doing of certain acts. Agaln, 
the obligation to do or refrain from doing certain acts is made to dépend 
upon the relations existing between the parties at the time. In other w^ords, 
the law requires différent degrees of care based upon such relations. For 
example, a niuch higher obligation and degree of care is required of a rail- 
road in the protection of Its passeugers upon a train than In the protection of 
its employés engaged in operating such train, and it requires a higher degree 
of care of both passenger and employé than it does of a mère trespasser upon 
its tracks, and in récent cases it bas been settled that a greater care is to be 
exercised by it toward a child of tender years trespassing upon its traclî than 
toward a person of mature years so trespassing, based upon the presumptlon 
that such child may not comprehend or understand its danger while the 
older person Is presumed to hâve such compréhension. 

Thèse principles being so elearly established, the rule requiring a clear 
statement of the facts upon which the right to recover for négligence la 
clalmed, under our System of pleadlng, to be set forth in the déclaration, 
becomes more absolutely necessary and essential than posslbly in any other 
law action. This statement of facts in actions for Personal injuries must set 
forth with reasonable certainty and eleamess (a) the time and place of the 
accident ; (b) the relations existing between the parties at the time ; and (c) 
the duty and obligation as to care existing at the time and under the condi- 
tions, on the part of the défendant toward the plaintlff; (d) wherein there 
was a failure upon the part of the défendant to perform such duty (either 
positive or négative, or both) to the plaintlff, by reason of which failure (e) 
the plalntiff's damage or Injury was the direct or proxlmate resuit. 

[4] The déclaration in this case does not meet thèse légal require- 
nients. It in substance only allèges that défendant owned a railroad 
line from Fairmont to Grafton, and certain locomotives, tenders, en- 
gines, cars, and coaches used in the opération thereof ; that on a day 
in January, 1914, its agents and servants and employés "so carelessly, 
negligently, and improperly behaved and conducted itself in and about 
the management, control, and direction of the said locomotives, en- 
gines, tenders, railroad cars, and carriages that one of defendant's 
said engines attached to and hauling certain passenger coaches, 
through the fault, carelessness, négligence, and improper conduct of 
the said défendant, by and through its said servants and employés, with 
great force and violence, was driven, run, and struck against the plain- 
tifï" whereby she was injured, and that this occurred "at or near 
where said railroad passes over a culvert where the county road crosses 
under said railroad and near the station of Hammond." 

What is there hère to show us the relations existing between this 
woman and the défendant, and the resulting obligation as to the care 
required by the law to be taken by the latter to insure her safety by 
reason of such relations and the existing conditions? Was she a 
passenger in one of the coaches of the train when the engine "was 
driven, run, and struck against" her? If so, the company owed her 
as such passenger the highest degree of care. Was she on the county 
road at or near the point of crossing of the railroad track by culvert 
over the county road when this engine, negligently driven, became de- 
railed, toppled over the culvert into the. county road, and struck her? 
If so, she was entitled legally to expect the company to exercise such 
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care as to forestall such an occurrence under usual and ordinary con- 
ditions. Was she, on the other hand, siraply a trespasser upon de- 
fendant's track, walking upon it without permission or license given 
by it? If so, the sole duty of the défendant was iiot to willfuUy or 
mahciously injure her. 

From the averments of this déclaration it is impossible for us to 
know whether this woman was injured under any one of thèse con- 
ditions, or, in fact, under what conditions existing at the time she re- 
ceived the in jury, and therefore it is impossible for us to know what 
degree of care the law required the company to exercise in order 
to hâve avoided such injury, and in conséquence we cannot tell wheth- 
er any ground exists for the charge of négligence against it. Négli- 
gence is the very foundation stone upon which the action is based. 
It must therefore be set forth in the déclaration how and in what 
manner such négligence arose, and upon trial it must be affirmatively 
proven to hâve existed according to the averments set forth in the 
déclaration as to how and in what way it arose. In other words, there 
must be no variance in the pleadings and proofs. It is not sufficient to 
prove a case of négligence to say the company negligently struck me 
with its engine. The questions would immediately arise how and un- 
der what circumstances ? Was it solely by your own fault that you 
were struck? Was it purely an unavoidable accident that caused you 
to be struck? In short, upon what do you base your statement that 
you were negligently struck? Therefore the bare statement that the 
act was negligently donc is not sufficient. The déclaration must show 
how the act was négligent. 

The demurrer must be sustained, but with leave to amend it, if dt • 
sired. 



In re LENOIR-CEOSS & CO. 

(District Court, E. D. Tennessee, N. D. July 20, 1915.) 

No. 1604. 

1. Bankeuptcy <S=>51 — Pabtnebships — Adjudication of Paetnebs as In- 

DiviDUALS — Pétition. 

A pétition in bankruptcy, foUowlng tlie officiai form for a partnership 
pétition, and praying inerely that the flrm may be adjudged a bankrupt, 
does not authorize the court to adjudge the partners bankrupt, and 
where an adjudication is desired of the petitioning partners as indlvldu- 
als, as well as thé flrm, the pétition should at least pray therefor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 49; Dec 
Dig. <®=>51.] 

2. Bankbuptct ©=551— Paetneeships — Adjudication of Paetnebs as In- 

dividuals — Pétition. 

Where a pétition in bankruptcy by two of three partners prayed that 
the firm be adjudged a bankrupt, but did not allège that the non-jolning 
partner had committed any act of bankruptcy individually, there was 
no ground for adjudging hlm a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 49; Dec. 
Dig. ©=51.] 

®:=>For other cases see same topio & KEY-NUMBER tu ail Key-Numbered Digests & Indexes 
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i. Bankruptct ©=349 — Pétition — Issues. 

Where a partner, not joining in a pétition by copartners praylng that 
the firm be adjudged a bankrupt, appeared and admitted the allégations 
of the pétition, and insisted that he had paid to ail creditors hls part of 
the firm debts, and had been released by them from llability, the ques- 
tions raised by hlm would arise in the first instance before the référée 
under order of référence entered on the adjudication of the bankruptcy 
of the iirni. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. <^»49.] 

In Bankruptcy. In the matter of Lenoir-Cross & Co., alleged 
bankrupt. Decree adjudicating the bankruptcy of the firm without 
préjudice rendered. 

Jno. A. Duncan, of Lenoir City, Tenn., and S. P. Dannel, of Lou- 
don, Tenn., for bankrupts. 

SANFORD, District Judge. The pétition in bankruptcy was filed 
by Hugh Cross and Rufus Lenoir, alleging that they and one Will 
Lenoir had been partners under the firm name of Lenoir-Cross & Co. 
The pétition follows officiai form No. 2 for a partnership pétition, 
and prays merely, in accordance with said form, that the said firm 
may be adjudged bankrupt. Notice of the filing of said pétition was 
given to Will Lenoir, in accordance with the 8th General Order in 
Bankruptcy, and he has appeared and filed an answer in which he 
admits the allégations of the pétition, but insists that he has paid to 
ail creditors one-third of the firm debts and has been released by 
them from liability, and that he should not be declared a bankrupt 
or required to participate in the bankruptcy proceedings. 

In this State of the record it is entirely clear that the petitioners 
are entitled to an adjudication of the firm as a bankrupt. 

[1] I am of opinion, however, that there is no prayer in the péti- 
tion for an adjudication of the petitioners individually, and that the 
adjudication should hence be limited to that of the firm. The pre- 
vailing opinion appears to be that officiai form No. 2 is not to be lit- 
erally followed where an adjudication is desired of the petitioning 
partners as individuals as well as the firm, but that in such case there 
should at least be inserted in the prayer of the pétition a request for 
an adjudication of the petitioning partners as well as of the firm. 
Coll. Bank'cy (lOth Ed.) 157; Hagar & Alex. Bank'cy Forms, p. 23. 
And see Re Wing Wick (D. C.) 13 Am. Bank. Rep. 757. 

[2, 3] As there is no allégation of any act of bankruptcy committed 
by Will Lenoir individually, there is obviously no ground for ad- 
judicating him a bankrupt. However, it appears generally that upon 
an adjudication of bankruptcy against a firm the non-joining partner 
may be required to file a schedule of his debts and an inventory of 
his property, in accordance with the concluding clause of the 8th 
General Order in Bankruptcy. And see, generally, as to the adminis- 
tration ofi the assets of a non-joining partner: Francis v. McNeal, 
228 U. S. 695, 23 Sup. Ct. 701, 57 L. Ed. 1029; Vaccaro v. Security 
Bank (6th Cire.) 103 Fed. 436, 43 C. C. A. 279; Dickas v. Barnes 
(6th Cire.) 140 Fed. 849, 72 C. C. A. 261, 5 L. R. A. (N. S.) 654; 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Francis v. McNeal (3d Cire.) 186 Fed. 481, 108 C. C. A. 459; Arm- 
strong V. Fisher (8th Cire.) 224 Fed. 97, — ^ C. C. A. — -■, In re 
Mayer (D. C.) 98 Fed. 839; and In re Stokes (D. C.) 106 Fed. 312: 
In re Bertenshaw (8th Cire.) 157 Fed. 363, 85 C. C. A. 61, 17 L. R. 
A. (N. S.) 886, 13 Ann. Cas. 986, being, in effeet, overruled by Arm- 
strong V. Fisher (8th Cire.) supra. To what extent, if any, the eflfect 
of this gênerai provision would be avoided by proof of the matters 
alleged in the answer of Will Lenoir, or to what extent, if any, his in- 
dividual assets would, under the circumstances, be liable for the firm 
debts, is not now before me, and, is not determined. Thèse questions 
will arise, in the first instance, before the référée, under the order of 
référence entered upon the adjudication of the bankruptcy of the firm. 
A decree will accordingly be entered adjudicating the bankruptcy 
of the firm. The entry of such decree will, however, be withbut 
préjudice to the right of the petitioners to apply for leave to amend 
the pétition, so as to pray also for their own individual adjudications 
in bankruptcy, if they so désire. 



UNITED STATES v. RBADING CO. et al. 

CDistrlct Court, E. D. Pennsylvania. July 3, 1915. Supplemental 
Opinion, October 27, 1915.) 

Ko. 1095. 

1. MONOPOLIES <g=5l6 — COMBINATIONS IN VIOLATION OF SHERMAN ACT LKASt! 

OF COAL KOADS. 

The Lehigli Coal & Navigation Company was the owner of mines and 
a large acreage of coal lands in the anthracite régions of Pennsylvania, 
and of a railroad, 180 miles long, with its branches, to which its mines 
were trlbutary, and which extended to the Delavrare river, where It con- 
nected with other roads, including that of the Central Railroad Company 
of New Jersey. In 1871 it leased its road for a long term to the Central 
Company, to recelve as rental one-third of the gross eamings of the 
leased road, afterward modified by fixing a maximum and minimum an- 
nual rental. It also agreed to ship ail of its coal, with the exception of 
one-fourth of its production, in the Wyoming région, over the Unes of the 
Central Company whenever destined to points which could be reached 
wholly or partly over such Unes. Such lease is still In force. Seld, on 
the évidence, that it was not intended to and dld not operate to create 
monopoly or to restrain compétition, in violation of Sherman Anti-Trust 
Act July 2, 1890, c. 647, §§1, 2, 26 Stat. 209 (Comp. St 1913, §§ 8820, 8821), 
either in the production and sale or the transportation of coal, but that, 
under the circumstances existiug at the time it was made, it was a proper 
business arrangement, advantageous to both parties, by securing to the 
coal Company, whose mines were reached only by the leased Unes, a per- 
manent outlet for its coal to the seaboard and elsewhere, which ever since 
enabled it to compote with other producers, and to the railroad company, 
a permanent share of the coal of the région for transportation, which it 
was in danger of losing through combinations and trafflc arrangements 
between other roads. 

[Ed. Note. — For other cases, see Monopolies, Ceiit. Dig. § 12; Dec. Dig. 
<S=»16.] 

^csFor other cases see samo topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. MolVfOPOLIES <g=16 — COMBINATIONS IN VIOLATION OF SHEEMAIT ACT— RaIL- 
EOAD AND OoAL CoMPANIES. 

A combination of a coal-mining company and a railroad company, by 
whose Une the coal of the minlng company can be transported from the 
' ' mines, through the médium of a holding company which owns the stock of 
bôth other companies, is not necessarlly unlawful, as in violation of Slier- 
man Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (Comp. St. 
1913, §§ 8820, 8821), unless unlawful methods or practices are resorted to, 
whlch tend to create a monopoly or restrain compétition. 
[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 12; Dec. Dig. 

®=*ie.] 

8. Monopolies <©=3l3 — Coal-Mining Company — Extent of Holdings and 
Business — "Monopoly" — "Rbstraint of Teade." 

The facts that a coal-mlning company, under the sanction of state laws, 
bas acquired and holds large bodles of coal lands far in excess of Its 
pl-èsent mining needs, and that it mines and sells a large percentage of 
ail the anthracite coal produced, do not of themselves constltute a monop- 
oly or restraint of trade, in violation of Sherman Anti-Trust Act July 2, 
1890, c. 647, §§ 1, 2, 26 Stat 209 (Comp. St. 1913, §§ 8820, 8821). 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. (S=>13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Monopoly; Restraint of Trade.] 

4. Monopolies <S=20 — Combination in Violation of Sherman Act — Coal 

Companies. 

The Reading Company, which owned ail of the stock of the Phlladel- 
phia & Keadlng Railway Company and of the PMladelphia & Reading 
Coal & Iron Company, a large producer of anthracite coal, bought a 
controlUng interest in the Central Railroad Company of New Jersey, 
whlch also owned the greater part of the stock of the Lehigh & Wilkes- 
Barre Coal Company. The two railway companies dld not compete in the 
carriage of coal, because thelr Unes extended Into différent parts of the 
minlng région and reached difEerent mines; but the two coal companies 
togetber mlned and sold 20 per cent of the total production of anthracite 
coal, and the same was sold largely in the same markets. Eeld, that the 
unltlng of such companies In the same ownershlp created a combination 
in restrain of Interstate trade, in violation of Sherman Anti-Trust Act 
July 2, 1890, c. 647, § 1, 26 Stat. 209 (Comp. St. 1913, § 8820). 

[Ed. Note. — For other cases, see Monopolies, Dec Dig. <S=»20.] 

5. Monopolies «©=16 — Intebstate Commeece Aot — Commodities Clause — 

INTEEEST OF CAEEIEB IN OOMMODITY TEANSPOETED. 

The Phlladelpbla & Rêadlng Coal & Iron Company was incorporated 
in 1871 as a subsidiary company by the Philadelphia & Reading Railroad 
Company to take over and operate coal propertles whlch the railroad 
company had purchased or desired to purchase. In 1896, when both 
companies were in the hands of receivers, a reorganization was efïected. 
The property of both companies was sold. Most of the railroad prop- 
erty was conveyed by the purchasers to the Philadelphia & Reading 
Railway Company, organlzed for the purpose, whlle the coal property 
was reconveyed to the coal and iron company. The capital stock of both 
thèse companies was Issued to the Reading Company, a holding corpora- 
tion, whlcb bas since continued to bwn practically ail of the same. Since 
that tlme, whlle there has been a common ownershlp of the two com- 
panies and to some extent common directorates, thelr operating depart- 
ments and officers hâve been entlrely separate, and the business between 
them has been conducted at arms' length. The railway company bas 
charged the coal company cUstomary ratés for the carriage of Its coal, 
without discrimination, and has purchased and pald for ail coal for its 
own use. Beld, that tho railway company did not mine or produce the 
coal transported for the coal company, nor did It own or hâve any tnter- 

©ssFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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est, direct or indirect, in snch coal, whicli rendered its transportatlon ot 
tlie same unlawful, under the commodities clause of the Interstate Com- 
merce Act, as added to Hepburii Act June 29, 1906, c. 3591, § 1, 34 Stat. 
585 (Comp. St. 1913, § 8563, cl. 6). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 12; Dec. Dig. 
®=»1G.] 

In Equity. Suit by the United States against the Reading Com- 
pany and others. On final hearing. Decree for the United States 
in part, and in part for the défendants. 

J. C. McReynolds, Atty. Gen., G. CarroU Todd, Asst. Atty. Gen., 
and Thurlow M. Gordon, Sp. Asst, Atty. Gen., for the United States. 

Robert W. De Forest and Wm. A. Barkalow, both of New York 
City, for défendants Central R. Co. of New Jersey. 

Jackson E. Reynolds, of New York City, for défendants Reading 
Co., Philadelphia & R. R. Co., and Philadelphia & R. Coal & Iron Co. 

Henry S. Drinker, Jr., Abraham M. Beitler and John G. Johnson, 
ail of Philadelphia, Pa., for défendant Lehigh Coal & Navigation Co. 

Wm. Jay Tu mer and John G. Johnson, both of Philadelphia, Pa., 
for défendant Lehigh & N. E. R. Co. 

Before BUFFINGTON, HUNT, and McPHERSON, Circuit 
Judges. 

McPHERSON, Circuit Judge. This action was begun in Septem- 
ber, 1913, and is the successor of an earlier action brought in 1907, 
which was decided by this court in 1910 (183 Fed. 427), and by the 
Suprême Court in 1912 (226 U. S. 324, 33 Sup. Ct 90, 57 L. Ed. 243). 
The suit of 1907 was brought against six of the railroads that reach 
the anthracite coal field of Pennsylvania, with certain coal companies 
and other défendants. It rested entirely on the Anti-Trust Act of 
1890; the commodities clause of 1906 was not involved. The resuit 
of the suit was to déclare two transactions unlawful — a combination 
through the Temple Iron Company to prevent the construction of a 
railroad, and a class of contracts known as the "65 per cent, contracts" 
— while the principal complaint of the government, namely, that the 
carriers had combined to distribute the coal tonnage among themselves, 
was not sustained. 

But, as a part of the gênerai combination charged to exist among the 
carriers, the government had averred that several minor combinations 
had been made, and upon the existence and the lawfulness of thèse 
the Suprême Court did not pass, declaring that if such combinations 
had been made they must be separately attacked, and therefore dis- 
missing the bill as to them, but without préjudice to the govemment's 
right to sue them in détail. The action now before us undertakes to 
prove the existence of one of thèse combinations, although the charge 
made in the suit of 1907 has now been expanded so as to embrace 
other transactions and other défendants than were embraced by that 
proceeding. The situation is complicated, and may be difficult to state 
with clearness. It may perhaps simplify matters if we premise some 

<2=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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gênerai statements before taking up the government's case and the 
various answers thereto. 

The présent proceeding in equity déclares its object to be: (1) To 
prevent the défendants "from further restraining and monopolizing, 
or attempting to monopolize, interstate and foreign trade and com- 
merce, especially in anthracite coal, in violation" of the Anti-Trust 
Act of 1890 ; and (2) to prevent some of the défendants "from trans- 
porting in interstate or foreign commerce anthracite coal (not intended 
for their use as common carriers) mined or produced by them, etc., 
in violation" of the commodities clause of the act of 1906. 

Confining ourselves for the présent to the alleged violation of the 
act of 1890, we note that the subject-matter of the litigation is the in- 
terstate and foreign trade in anthracite coal. The coal in question is 
produced solely from the Pennsylvania deposit, which in the light of 
our présent knowledge seems to be unique. The United States has 
never ovvned or controUed it ; the présent landowners dérive their title 
either from the Penns or from their successor, the commonwealth of 
Pennsylvania. What kind of régulation the state might hâve put in 
force over this minerai asset, if its value had been realized a century 
ago, and if the views now current in many quarters about the con- 
servation of natural resources had then prevailed, is purely a matter 
of académie spéculation. What actually happened was this : By grad- 
uai degrees anthracite coal came to be recognized as an excellent fuel, 
and thereupon the attention of private capital, always in search of 
profitable undertakings, was attracted thereto. The région was wild 
and unsettled, and the state desired to see it developed and was will- 
ing to ofïer inducements to that end. As a resuit, many persons ac- 
quired coal lands for small sums under the libéral land laws of Penn- 
sylvania, and various mining and transporting enterprises were pro- 
moted, usually under the direct encouragement and authority of state 
législation. Obeying an inévitable tendency, the ownership of thèse 
lands in the course of years passed into the hands of a comparatively 
small number of individuals and corporations, so that now, although 
there are still many smaller owners, the great bulk of the deposit be- 
longs to a few large corporate producers. The agencies of production 
and transportation bave been vastly improved and multiplied, and the 
use of the fuel has become so widespread that many industries and 
a very large number of homes are now greatly interested in the way 
the owners deal with their property. 

The gênerai situation from the point of view of the large coal-carry- 
ing and coal-producing companies was thus summarized by Judge Gray 
in the first Reading Case, 183 Fed. at page 437 : 

"As app«ars from the undisputed testlmony of the défendants, thèse prés- 
ent holdings of coal lands hâve resulted from acquisitions made through a 
long period of years by the companies named respectlvely, or their prede- 
cessors in tltle, beginning, in the case of some of the largest holders and In 
respect to the larger part of the acquisition, long prior to 1874. The graduai 
growth of thèse acquisitions and the conséquent development of the présent 
situation, it is contended by the défendants, hâve been induced by natural 
causes, such as the geographical and topographieal features of the anthratite 
coal région, which hâve presented serions obstacles to the construction of 
railroads with which it was sought to penetrate the différent coal flelds of 
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the anthracite région, and whlch hâve enhanced enormously the eost of their 
construction ; that in the earller perlods of the developnient of this région, 
when the mines and the production of coal were more largely in the liands of 
individuals and suiall corporations, the business of mining and marketing 
coal was wasteful and often resulted largely in the failure or bankruptcy of 
those coneerned therein. The individual exploiter sliimmed the cream, so to 
speak, of his coal lands, and, unable to meet the expense of practicing the 
économies necessary to their full development, the mines were not infre- 
quently abandoned, and of this abandonment, détérioration or ruin was the 
natuial resuit ; that. latterly, the récurrence of strikes and labor troubles 
hâve contribiited to the difflculties of the situation; that thèse strikes and 
labor troubles extended to ail the eoal-mining and coal-shipping opérations of 
the whole région, affecting ail producers, great and small alike, and that the 
Holidarlty of the labor unions compelled a joint agreement, embracing ail en- 
gagea in mining opérations as to the terms of settlement; that since the 
last settlement in 1902-03, there has resulted a condition of comparative in- 
dustrial peace in the anthracite région; that this condition, together wlth 
the increased demand for and the conséquent increased price of coal hâve 
regulated, vvltbout destroying, the natural compétition of the great carrying 
and producing companies; that many économies in the production and sale 
of coal bave been made possible, wasteful production largely done away with, 
and, more than ail, a wise and scientlflc conservation of the future supply of 
this necesslty of modem life has been brougbt about, to the infinité advan- 
tage of the public and of those connected with the production of coal, whether 
as capitalists or laborers. 

"It is further urged by the défendants that the destruction of présent con- 
ditions and methods attending the production and sale of coal will produce a 
dei)lorable anarchy tn the trade, and involve in confusion and financial loss 
ail those engagea therein, a confusion and loss by which the consumer is 
bound to suffer." 

We think the contentions then made fairly state many of the facts, 
and in the présent case we may say of them, as was said by Judge 
Gray, that while they are not décisive they are pertinent because their 
importance challenges the court's careful considération of the question 
at issue. When we consider that some of the défendants ship coal 
to almost ail the states and to three foreign countries, we obtain some 
conception of the magnitude of the trade, and the need of caution in 
ùealing with so vast a subject. 

The government is not making any attack on the title by which 
the défendants hold the lands they own in the Pennsylvania région, 
nor does it seek directly to divest or disturb their enjoyment thereof. 
The bill does not complain of the method (in and of itself) by which 
the title is held, and it does not complain of the methods of producing 
and distributing the coal, so far as thèse methods are confined to 
Iransportation and sale within the state. Neither is the government 
complaining of the mère amount of the défendants' holdings, or of the 
mère extent of their business ; the act of 1890 has not declared either 
such amount or such extent to be unlawful, in and of itself; the act 
is directed simply against unreasonable restraint of Interstate and 
foreign trade, and neither the amount of the défendants' holdings, nor 
the extent of their business, is relevant to the présent inquiry except 
for the light that may be thrown thereby upon the effect of the de- 
fendants' conduct on interstate and foreign trade. In a word, we 
must keep steadily in view the only legitimate object of the proceed- 
ing — namely, to show by évidence that the trade referred to has 
been unreasonably restrained; and we think the investigation falls 
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naturally into two principal divisions: (1) Whether production has 
been unreasonably restrained ; and (2) whether a similar restraint ap- 
pears in respect to the sale of the product. 

With thèse preliminary remarks, let us turn to the bill and answers, 
summarizing them as much as possible, in order to see what questions 
are presented, and to obtain some idea of their relative importance. 
Approximations are used throughout, and in the first instance we shall 
State the facts with spécial référence to the alleged violations of the 
act of 1890. There is little dispute over the facts ; the controversy 
is over the proper inferences to be drawn therefrom. 

The bill, or pétition, charges as f oUows : 

Subject of the Litigation. 

As already stated, the subject is the interstate and foreign trade 
in anthracite coal from the Pennsylvania field. The larger sizes are 
extensively used for domestic purposes throughout the New England 
and Middle Atlantic states, and to a less extent in other sections of 
the country and in Canada. Small sizes are much used for steam 
purposes, mainly in the larger cities of the East. In récent years the 
average annual production has been 75,000,000 tons; in value it is 
third among the minerai products of the United States. Little anthra- 
cite is known to exist, except in northeastern Pennsylvania, where 
the deposit is by far the largest and most valuable. It is found in 
several adjoining counties and underlies an area (not always con- 
tiguous) of about 310,000 acres, or 484 square miles. At its nearest 
points, the field is 90 miles from Philadelphia, 140 miles from New 
York, 250 miles from Pittsburgh, and 265 miles from Lake Erie at the 
port of Bufïalo. In some aspects there are four divisions of the field, 
but for trade purposes there are only three. From north to south, 
they are known as the Wyoming région, 176 square miles in area, the 
Lehigh région, 45 square miles, and the Schuylkill région, 263 square 
miles. Scranton and Wilkes-Barre are the principal cities in the first; 
Hazleton, in the second ; Pottsville, in the third. Two varieties of • 
anthracite are produced, white ash and red ash, thèse being further 
subdivided ; the Wyoming and the Lehigh régions produce the white 
ash almost wholly, while the Schuylkill région produces both varie- 
ties. 

In the earliest years of the industry the only transportation was by 
river or canal. But the railroad soon supplanted thèse agencies, and 
now carries nearly ail the output of the mines to market. Ten rail- 
roads enter the field, namely: 

(1) The Reading Railroad, which runs from the Schuylkill and the 
Lehigh régions to Philadelphia, and thence through New Jersey to 
Port Reading on New York Harbor. 

(2) The Central Railroad, which runs from the Wyoming and the 
Ivehigh régions, through Pennsylvania and New Jersey, ta Port Johns- 
ton, EHzabethport, and Jersey City, ail on New York Harbor. 

1 (3) The New England Railroad, Which runs from the Lehigh région 
to Campbell Hall, N. Y., Connecting there with the Systems of the 
New York Central and of the New York, New Haven & Hartford. 
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(Thèse three railroads are parties défendant; the remaîning seven 
are not.) 

(4) The Lehigh Valley Railroad, which runs from ail the régions to 
Perth Amboy and Jersey City, both on New York Harbor, and also to 
L,ake Erie. 

(5) The Pennsylvania Railroad, which also reaches ail the régions. 

(6) The Delaware, Lackawanna & Western Railroad, which runs 
from the Wyoming région to Hoboken, on New York Harbor, and 
also to Buffalo. 

(7) The Erie Railroad, which runs from the Wyoming région to 
Weehawken, on New York Harbor, and also to Buffalo. 

(8) The New York, Susquehanna & Western Railroad, which runs 
from the Wyoming région to Edgewater, on New York Harbor. 

(9) The Nev/ York, Ontario & Western Railroad, which runs from 
the Wyoming région to tidewater at Cornwall, on the Hudson river, 
and at Weehawken, on New York Harbor, and also to Oswego, on 
Lake Ontario. 

(10) The Delaware & Hudson Railroad, which runs from the Wyo- 
ming région in a northerly direction. 

It wilï thus be seen that eight railroads reach the Wyoming région, 
five reach the Lehigh région, and three reach the Schuylkill. Ail of 
thèse eight railroads haye been operating in the field since 1870 at 
least ; of the other two, one entered it directly in 1882 and directly in 
1894, arid the other entered in 1890. 

Two lines of canals also are still in existence and do some business. 

(1) The Schuylkill Canal, which follows the Schuylkill river from 
Port Clinton to Philadelphia, and is owned and operated by the 
Schuylkill Navigation Company. 

(2) The Lehigh Canal and its continuation, the Delaware Division 
Canal, which follow the Lehigh and the Delaware rivers from Coal- 
port (or Mauch Chunk) to Easton and thence to Bristol. Thèse canals 
are operated by one of the défendants, the Lehigh Navigation Com- 
pany. 

Ail the railroads mentioned, except the New England and the Dela- 
ware & : Hudson, reach New York Harbor, and that point receives 
about 25 per cent, of the total tonnage shipped from the mines. The 
f reight rate is substantially the same over each road. New York Har- 
bor is the largest market and point of distribution, ail the coal ter- 
minais being on its western shorë in New Jersey. Running from 
north to south, they are as follows: 

At Edgewater, the terminal of the New York, Susquehanna & 
Western. 

At Hoboken, of the Delaware, Lackawanna & Western. 

At Weehawken, of the Erie, and also of the New York, Ontario & 
Western. 

At Elizabéthport and at Port Johnston, of the Central Railroad. 

At Port Reading, of the Reading Railway. 

At Perth Amboy, of the Lehigh Valley. 

At South Amboy, of the Pennsylvania. 

At thèse terminais, the coal is screened, weighed, dumped into barges, 
and sold free on board. From the three upper terminais the freight 
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tharge to a dock in New York is about 15 cents a ton. Prom the 
remaining and more distant terminais it is 5 cents more, but the selling 
price at the terminais is 5 cents a ton less, so that the price in New- 
York City is the same, whether the coal cornes ifom one terminal 
or another. Some of the coal shipped to New York Harbor is not 
transferred to barges, but remains in the cars, thèse being towed 
on car floats to or toward points of destination. 

After New York Harbor, Philadelphia is the most important mar- 
ket. It is served by the Reading Railway and by the Pennsylvania 
Railroad, and is a point from which a large quantity of coal is dis- 
tributed by water, most of it going to New England. 

Of the total production of anthracite, about 12 par cent, is con- 
sumed locàlly; of| the remaining 88 per cent, about one-fifth finds a 
market in Pennsylvania, and four-fifths elsewhere. 

Taking the latest figures that are available — for 1905 — the shipments 
from the mines were distributed to the f oUowing points : 

Tons. Per Cent. 

Pennsylvania 11,520,383 18.76 

New York 18,125,419 29.52 

New Jersey. 7,212,341 11.74 

New England States 8,692,504 14.15 

Southern states 2.080,088 3.39 

western states 6,904,314 11.24 

Pacific coast 1,743 .002 

Canada 2,187,450 3.56 

Otlier foreign couutries 42,533 .07 

Supply coal to rallrouds 4,643,426 7.56 

Total 61,410,201 100.00 

Thèse proportions are probably still maintained, although the an- 
nual production has been increased by 10,000,000 tons or more. 

General Description of Défendants. 

The Reading Company — called herein the Holding Company — is 
a Pennsylvania corporation created in 1871 with extensive powers 
that need not be enumerated. Its gênerai office is in Philadelphia, 
and its présent name was adopted in 1896. In November and Decem- 
ber of that year its capital stock of $100,000 was increased to $140,- 
000,000, divided into three classes, and ail the stock has been issued. 
Its fjunded debt is $130,000,000. 

The Philadelphia & Reading Railway Company — called the Read- 
ing Railway — is the successor of the Philadelphia & Reading Railroad 
Company. It is a Pennsylvania corporation created in November, 
1896, with a capital stock of $20,000,000, afterwards increased to 
$42,500,000, and a f unded debt that iâ now $50,000,000. Since Decem- 
ber 1, 1896, it has been, operating a System of railroads that extends 
southeasterly from the Schuylkiïl région of the coàl field, through Read- 
ing, to Philadelphia, Port Richmond, and Wilmington, ail on the Dela- 
ware river. From Philadelphia its line runs northeasterly, through 
Bound Brook, to Port Reading, on New York Harbor. It is also oper- 
ating barges and other vessels from Port Richmond to the principal 
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ports of New England f rom Long Islànd Sound to Maine ; and ît opér- 
âtes similar vessels f rom Port Richmond to the gênerai neighborhood of 
New York. Since 1896 and 1900 it has connected at Philadelphia and 
at Wîlmington with the Baltimore & Ohio Railroad, thus forming a 
through route from the anthracite field to Baltimore and Washington. 
Since 1896 it has connected at Newberry Junction, Pa., with the New 
York Central Railroad, thus forming a through route to points on 
the latter road between Lake Erie and the Hudson river, and between 
Albany and Boston. At Rotterdam Junction, N. Y., it connects with 
the Boston & Maine Railroad, which reaches points in central and 
northem New England. To the points thus reached by its own lines, 
or by thèse connections, it carries large quantities of gênerai merchan- 
dise, and of coal, both bituminous and anthracite. 

The Philadelphia & Reading Coal & Iron Company — called the Coal 
& Iron Company — is a Pennsylvania corporation, created in 1871. Its 
présent capital stock is $8,000,000, and its debt is more than $74,- 
500,000. Both before and since 1901 it has owned or leased about 
98,500 acres of( coal-bearing lands in the Schuylkill région, containing 
many million tons of coal, and has shipped the coal taken from thèse 
lands, and the coal bought from other producers, to many Eastern, 
Southern, and Western markets. 

The Central Railroad Company of New Jersey — called the Central 
Railroad — is a New Jersey corporation created in 1847. Its présent 
capital stock is $27,500,000, and its funded debt $48,000,000. Since 
before 1901 it has operated as owner or lessee a railroad System that 
extends from the Wyoming and the Lehigh régions easterly across 
Pennsylvania and New Jersey (via Phillipsburg opposite Easton on 
the Delaware River) to Port Johnston, EHzabethport, and Jersey City 
— three points on New York Harbor — and extends also from Newark, 
N. J., southerly to Delaware Bay. It has extensive power to build 
and operate branches. Since before 1901 it has also been operating 
barges and other vessels from Port Johnston and EHzabethport to New 
York City and to ports on Long Island Sound and in New England ; 
and it also opérâtes car floats from Jersey City to New York City 
and to other points not far away. Before and since the same year 
its System has had the following connections : 

(1) At Phillipsburg, it connects with the Pennsylvania Railroad 
System, thus forming a through route from the anthracite field to 
Philadelphia, Wilmington, Baltimore, and Washington. 

(2) At Easton, it connects with the Lehigh & Hudson River Rail- 
way, this road in turn Connecting at Maybrook, N. Y., with the Sys- 
tem of the New York, New Haven & Hartford Railroad, thus forming 
a through route from the anthracite fteld to points in central and 
southern New England. 

(3) Near Slatington, on the Lehigh river, and at. Northampton and 
at Bethlehem Jimction, it connects with the Lehigh & New England 
Railroad, this road in turn Connecting at Campbell Hall, N. Y., with 
the System of the New York, New Haven & Hartford Railroad, thus 
forming another through route from the anthracite field to points «n 
central and southern New England. 
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(4) At Sterling Junction, and at Weehawken, it connects with the 
West Shore Division of the New York Central Railroad^ — the West 
Shore in tum Connecting at West Albany with the Boston & Albany 
Division ofi the New York Central, and Connecting also at Rotterdam 
Junction with the Boston & Maine Railroad — thus forming through 
routes from the anthracite field to points along the Hudson river and 
between Albauiy and Boston, and to Boston and Portland and other 
points in central and northern New England. 

(5) At Sixtieth Street, New York City, via car floats from Jersey 
City, it connects with the main division of the New York Central, 
forming a through route from the anthracite field to points on that 
System along the Hudson and elsewhere. 

Over thèse routes it has carried much traffic of ail kinds, including 
anthracite in large quantities, to New York Harbor, Long Island 
Sound, and New England, from Long Island Sound to Maine, and 
also to many other points reached either by its own Unes or by the 
lines of the Connecting carriers already named. 

The Lehigh & Wilkes-Barre Coal Company — called the Wilkes- 
Barre Coal Company — is a Pennsylvania corporation created in 1874 
by the merger of two other companies. Its présent capital stock is 
more than $9,000,000, and its funded debt is nearly $17,000,000. Since 
prior to 1901 it has owned or léased nearly 16,000 acres of coal-bearing 
lands — 13,500 acres being in the Wyoming région, and the rest in the 
Schuylkill région. Thèse lands contain many million tons of anthra- 
cite. It has mined for many years, buying also from other producers, 
and has shipped and sold the coal chiefly, but not wholly, in the East- 
ern markets from New York to Maine, reaching Philadelphia also and 
some points farther south. 

The Lehigh Coal & Navigation Company — called the Lehigh Naviga- 
tion Company — is a Pennsylvania corporation created in 1822, original- 
ly to hold lands, and to build a canal and slack-water navigation 
along the Lehigh river. Afterwards it was authorized to build certain 
lines of railroad. Its capital stock is more than $26,000,000, and its 
funded debt is more than $21,000,000. It built and still owns and 
opérâtes the Lehigh Canal, which runs for 46 miles along the Lehigh 
river from Coalport (or Mauch Chunk) to Easton; and it leases the 
Delaware Division Canal, which connects with the Lehigh Canal and 
runs for 60 miles along the Delaware river from Easton to tidewater, 
at Bristol, 18 miles above Philadelphia. Thèse two canals thus form 
a continuous line from the anthracite field to tidewater, and the Lehigh 
Navigation Company has operated them for many years as a common 
carrier, anthracite being the principal freight. Its railroad is the Le- 
high & Susquehanna Railroad, about 180 miles long with tributaries 
and branches, which runs from Phillipsburg northwesterly through 
Pennsylvania, touching the Schuylkill and the Lehigh régions and pen- 
etrating the Wyoming région as far as Wilkes-Barre and Scranton. 
It has long controUed by ownership or otherwise more than 13,000 
acres of coal-bearing lands in the Lehigh région, containing many 
million tons, the annual production being nearly 4,000,000 tons. Its 
coal is shipped mainly to Eastem markets, including New York City 
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and its neighborhod, points in New England f rom Long Island Sound 
to Maine, and points from Philadelphia to Washington. It formerly 
owned also more than 5,000 acres of coal-bearing lands in the Wyo- 
ming région, thèse being acquired after the construction of the Lehigh 
& Susquehanna Railroad. It owns and opérâtes (until recently) a 
gathering line, the Panther Creek Railroad, which coUects the product 
of its mines and connects at Hauto with the Unes of the Central Rail- 
roa;d, and connects also at Tamaqua with the lines of the Reading 
Railway and of the Lehigh & New England Railroad. Almost ail 
the Navigation Company's coal reaches market by thèse two connec- 
tions at Hauto and at Tamaqua. 

The Wilmington & Northern Railroad Company is a Pennsylvania- 
Delaware corporation created in 1877. Its présent capital stock is 
$1,500,000, and its funded debt is $894,000. Its railroad, 72 miles long, 
runs from Wilmington, through Coatesville, to a point near Reading, 
reaching that city over the rails of the Reading Railway. At Read- 
ing, it connects with the Pennsylvania Railroad and the R.eading Rail- 
way, thus forming two through routes from the anthracite field to 
tidewater at Wilmington. Until February 1, 1900, it operated the line 
from Reading to Wilmington, carrying anthracite £is its principal 
freight, 

The Lehigh & Hudson River Railway Company — called the Hudson 
River Railway — is a New York-New Jersey corporation created in 
1882. Its présent capital stock is $1,340,000, and its funded debt is 
$3,230,000. Since before 1901 it has operated a railroad from Easton 
to Maybrook, N. Y. At Easton it connects with the Central Railroad, 
the Lehigh Valley Railroad, and the Delaware, Lackawanna & West- 
ern Railroad (the last two companies not being parties to this action). 
From Easton it runs through Belvidere (where it makes another con- 
nection with the Lackawanna road) to Maybrook, where it connects 
with the System of the New York, New Haven & Hartford, thus form- 
ing a through route from' the anthracite field to points in central and 
southern New England. It also reaches Campbell Hall, N. Y., where 
it connects with the New York Central System, thus forming a through 
route from the coal field to points on that System. About 20 per cent, 
of its tonnage is anthracite. 

The Lehigh & New England Railroad Company — called the New 
England Railroad — is a Pensylvania-New Jersey corporation. Its prés- 
ent capital stock is $1,000,000, and its funded debt is $8,000,000. Its 
road runs from several points in Pennsylvania to Campbell Hall. In 
Pennsylvania, it connects at Tamaqua, in the Schuylkill région, with 
the Reading Railway, and with the Panther Creek Railroad of the 
Lehigh Navigation Company; at Slatington, with the Lehigh Valley 
Railroad ; and at a point opposite Slatington, and also at Northamp- 
ton, and at Bethlehem Junction, with the Central Railroad. At Camp- 
bell Hall, it connects with the Systems of the New York Central, and 
of the New York, New Haven & Hartford, thus forming a through 
route to points in New York and in central and southern New Eng- 
land. About 16 per cent, of its tonnage is anthracite. 

The individual défendants hâve been made parties to the bill in 
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Aeir character as officers or directors of some of the corporations 
défendant. 

Charges against Défendants. 

The charges against the défendants must be much condensed. The 
transactions attacked are divided into three classes: The first, com- 
prising acts and agreements before 1896; the second, those from 1895 
to 1901 ; and the third, those from 1901 onward. This is the gên- 
erai division, although occasional overlapping may take place. 

Before 1896. 

1. Transactions of the Reading Railroad with the Coal & Iron 
Company : 

The Reading Raiîway was not chartered until the latter part of 
1896. Before that time, its main line and branches (with some ex- 
ceptions) were operated by the old Reading Railroad, a Pennsylvania 
corporation created in 1833. About 1871 the Railroad Company un- 
dertook to control in some measure the production of anthracite 
along its lines. It announced the policy in that year, stating its rea- 
sons to be the serions interruption of its business by strikes and the 
alternate periods of expansion and dépression in the trade, and stat- 
ing, also, that the policy could probably be best carried out without 
injuring individual interests if the Railroad became the owner of 
coal lands along its branches. Accordingly it had already bought 
70,000 acres, and had borrowed and spent for this purpose $12,000,- 
000. But the Railroad's charter restricted it to the business of a 
common carrier, and theref ore the Coal & Iran Company, incorpo- 
ratéd in the same year, took over the lands already purchased. The 
whole capital stock of the Coal & Iron Company was owned by the 
Railroad. Within a short time the Coal & Iron Company began to 
mine and sell coal, shipping to market over the Railroad. Assuming 
the original motive to be as stated, the government contends that 
the Railroad soon expanded its policy, intending to control, not mere- 
]y enough lands to secure a fair share of tonnage, but enough to con- 
trol production in the Schuyikill région and to monopolize transpor- 
tation therefrom. In support bf this contention, the bill cites the re- 
port of an investigating committee appointed in 1885 by the Rail- 
road's stockholders, in which the original policy is declared to hâve 
grown into a policy to prevent compétition and to secure control, in 
évidence whereof the committee refers to the acquisition of 20,000 
additional acres in 1874. Citation is also made from the Railroad's 
report for 1881, which states the object of the policy to be the con- 
trol of the entire production in that région, as well as the control of 
iron production in the Schuyikill Valley. 

Pursuing this policy (the bill goes on), the Railroad furnished 
money and crédit in large amounts to the Coal & Iron Company, 
wherewith the latter acquired shipping and marketing facilities, ad- 
ditional coal lands, and the shares of other coal-O'wning and coal- 
mining eompanies. But this policy of buying a large acreage was 
costly and injudicious, much of the land remained undeveloped and 
unproductive, and serions loss often resulted — the aggregate thereof 
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being several million dollars, which was paid by the Railroad dîrectly 
or indirectiy. By September, 1896, the Railroad had advanced more 
than $65,000,000, none of which had been repaid. Moreover, the 
Railroad had guaranteed $12,000,000 of the Coal & Iron Company's 
bonds, on which it often paid $1,000,000 a year for interest and sink- 
ing fund charges. The Railroad received no interest on any of its 
advances. Further, the Railroad remitted several million dollars of 
freight charges against the Coal & Iron Company. 

By thèse financial favors — namely, the advance of money and créd- 
it without interest, the payment of losses and of interest on the Coal 
& Iron Company's bonds, and the remission of freight charges — ■ 
the Railroad unlawfully discriminated against other producers and 
shippers, and thus was able to advance toward complète control. 
The extent of its progress in that direction is indicated by the fol- 
lowing facts : By September, 1896, the Coal & Iron Company had 
acquired about 169,000 acres of land in the Schuylkill région, more 
than 98,000 containing coal, and also controlled the capital stock of 
six other corporations that owned more than 11,000 acres in the 
same région, 9,000 containing coal. Thèse lands, it is said, contain 
more than half the coal in the Schuylkill région, and nearly half the 
whole deposit. On thèse lands there were 65 collieries, most of which 
were operated by the Coal & Iron Company ; the production in 1896 
being more than 7,000,000 tons. As the Coal & Iron Company also 
bought coal at the mines from other producers, its total shipments in 
1896 over the Railroad were more than 8,000,000 tons. This was 
about 80 per cent, of ail the anthracite carried by the Railroad. 

Thèse transactions by the two companies are attacked as outside 
the normal course of business development, and as having both the 
object and the effect of giving the Railroad control of production 
in the Schuylkill région, and control of carriage and of sale to and in 
markets beyond the state. Therefore the Railroad's control of the 
Coal & Iron Company by stock ownership is charged to hâve been an 
unlawful combination and monopoly. 

But the govemment expressly déclares that it does not attack the 
Coal & Iron Company, in and of itself, as an unlawful combination 
or monopoly. 

2. Leasing of the Schuylkill and the Susquehanna Canals by the 
Reading Railroad: 

The . Schuylkill Navigation Company (not a défendant) owns a 
canal and slack-water navigation along the Schuylkill river from Port 
Carbon to Philadelphia, and since before 1870 this canal bas been 
a water route from the coal field to tidewater. In 1869 it carried 
more than 1,000,000 tons of freight, most of it anthracite; and it 
was then, and for many years had been, competing actively with the 
old Reading Railroad in the carriage of coal from the mines to Phil- 
adelphia and to intermediate points. In July, 1870. in order to sup- 
press such compétition and to monopolize the carriage of anthracite 
from the Schuylkill région, the Railroad leased the canal for 999 
years at an annual rental of $655,000. Afterwards it acquired near- 
iy ail the Navigation Company's capital stock and debt, $4,000,000 
226 F.— 16 
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and $8,500,000, respectively. Being thus in -control, it diverted traffic 
from the canal to its own road, so that in 1880 the canal's tonnage 
was less than 700,000 tons, in 1890 it was less than 150,000 tons, and 
since that year it has diminished still further. In 1888 the rental was 
reduced to a nominal sum; before that time the Railroad's loss in 
operating the canal had been $150,000 a year, this being the price of 
suppressing compétition. The Railroad's lease and other interest con- 
tinued until September, 1896, when ail its property was sold at re- 
ceivers' sale. The Railroad's control of the Schuylkill Canal is 
charged to hâve restrained and monopolized trade unlawfully because 
the canal's compétition was thus suppressed. 

We need not refer to the Susquehanna Canal — which runs from 
Columbia, Pa., to Chesapeake Bay — because the govemment seems 
to lay no weight on the subject. 

3. Temporary leasing of the L,ehigh Valley and the Central Rail- 
roads by the Reading Railroad: 

The bill goes on to charge that the old Reading Railroad, being 
thus dominant in producing and transporting coal from the Schuyl- 
kill région, undertook to enter the Lehigh and Wyoming régions also. 
Accordingly in 1892 it leased for 999 years the lines of the Lehigh 
Valley Railroad Company, which entered ail the régions and extend- 
ed to New York Harbor and westwardly to Buffalo. It did not act 
directly in leasing the Central Railroad, but used the agency of the 
Port Reading Railroad Company, whose entire capital stock it owned. 
Accordingly the Port Reading Company leased for 999 years the 
lines of the Central Railroad, which entered the Wyoming région and 
touched the Lehigh and the Schuylkill régions, and had three New 
York terminais. At the same time the Coal & Iron Company — 
whose stock also was owned entirely by the Reading Railroad — con- 
tracted to purchase at the mines the whole output of the Lehigh 
Valley Coal Company, a large owner and producer in ail three ré- 
gions, whose capital stock was owned by the Lehigh Valley Railroad 
Company. And the Coal & Iron Company made a similar contract 
with the Wilkes-Barre Coal Company, a large owner and producer in 
the Wyoming région, whose capital stock was nearly ail owned by the 
Central Railroad. By thèse arrangements it is charged that the Read- 
ing Railroad would hâve controUed about 75 per cent, of the total 
deposit of anthracite, and the transportation of about 50 per cent, 
of the annual output. 

Except in their bearing upon the question of the old Reading 
Railroad's purpose and object, thèse leases and contracts are no lon- 
ger important; the agreements with the Central Railroad and with 
the Wilkes-Barre Coal Company were set aside by the New Jersey 
Court of Chancery, and the Lehigh Valley contracts were thereupon 
rescinded. 

Charges in 1896. 

In 1893 the old Reading Railroad and the Coal & Iron Company 
went for the third time into the hands of receivers, and on September 
23, 1896, ail the properties of both companies were sold at judicial 
sale in accordance with a plan of reorganization of which J. P. Morgan 
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& Co. were the managers. In November, the Reading Raîkvay was 
organized and took title to the railroad properties (except the equip- 
ment) formerly belonging to the old Reading Railroad, paying for the 
same by dehvering certificates of| stock representing its whole capital 
of $20,000,000, and by executing a purchase-money bond and mort- 
gage, also for $20,000,000. The Railway took possession on De- 
cember 1, and since then has continuously operated thèse roads. 

In November, the purchasers at the sale reconveyed to the Coal & 
Iron Company its former property, including lands, mines, and shares 
of other companies. In considération whereof it joined the holding 
Company as co-obligor in a gênerai mortgage for $135,000,000. On 
December 1 it took possession of the reconveyed property, and has 
since been engaged in mining, selling, and shipping coal. 

Among the securities acquired from the old Reading Railroad at 
the receivers' sale was the whole capital stock of the Reading Com- 
pany, a Pennsylvania corporation that had been created under an- 
other name in 1871, with power inter alia to buy and sell the shares 
and bonds of other corporations. This company had maintained its 
corporate existence, but had done little active business, But, as it 
antedated the Pennsylvania Constitution of| 1874 — which forbade a 
common carrier to mine coal for transportation over its line — it was 
believed to be a suitable agency to effect the practical and substantial 
combination of the Coal & Iron Co. and the Reading Railway in spite 
of the constitutional provision. Accordingly, its capital stock was 
increased to $140,000,000 and its name was changed to the Reading 
Company — called the Holding Company in this opinion. 

On December 23 the Holding Company took title to the whole capital 
stock of the Railway Company and of the Coal & Iron Company, 
$20,000,000 and $8,000,000, respectively ; to the purchase-money mort- 
gage debt of the Railway Company, $20,000,000 in a single bond ; and 
to ail other property sold at the judicial sale that had not already been 
conveyed to the Reading Railway, or to the Coal & Iron Company. The 
Holding Company thus acquired the equipment (railroad and marine) 
of the old Reading Railroad; the claim of that Railroad against the 
Coal & Iron Company for advânces and freight, amounting to more 
than $68,000,000; and the capital stock and debt of. the Schuylkill 
Navigation Company. In considération of this transfer, the Holding 
Company delivered certificates for its $140,000,000 of capital stock 
(except $50,000 thereof), and on January 5, 1897, gave a gênerai 
mortgage, with the Coal & Iron Company as joint obligor, which cov- 
ered substantially ail the property of both companies, to secure $135,- 
000,000 of bonds. Of thèse about $50,000,000 were presently de- 
livered, and the remainder was reserved. The stock and bonds thus 
delivered by the Holding Company were thereupon distributed among 
the persons entitled thereto under the plan of reorganization. Thus 
the Holding Company became the owner of ail the equipment formerly 
owned and used by the old Reading Railroad. 

The same person became président of the Holding Company, of the 
Reading Railway, and of the Coal & Iron Company, and the same 
person becatue treasurer of each. The directors of the Holding Com- 
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pany furnished a majority in the boards of the Reading Railway and 
of the Coal & Iron Company, and as a rule the majority in each of 
thèse two boards was composed ofi the same individuals. 

Of the bonds secured by the gênerai mortgage of $135,000,000 — ■ 
which binds both the Holding Company and the Coal & Iron Com- 
pany — nearly $51,000,000 were reserved (and are being used) to take 
care of bonds of the old Railroad that are secured by mortgage on 
property now owned by the Reading Raihvay; $14,000,000 were re- 
served to take care of bonds of the Coal & Iron Company ; and $20,- 
000,000 were reserved and hâve been used for the benefit of the' 
Reading Railway's roads. 

The gênerai mortgage referred to makes both obligors liable for the 
interest on the outstanding bonds of the old Railroad, and on the 
similar bonds of the Coal & Iron Company. The Reading Railway 
cannot raise capitil for new construction or improvements by a public 
sale of the bonds that were reserved for that purpose by a certain prior 
mortgage dated November 18, 1896, but is obliged to deliver such 
bonds to the Holding Company with an equal amount of its capital 
stock. Thereupon the Holding Company is to deposit the securities 
under the gênerai mortgage of January 5, 1897 and issue an equal 
amount of its own bonds, paying over the proceeds of thèse to the 
Railway. 

Before the Holding Company can déclare or pay a dividend, it must 
deliver to the trustée under the gênerai mortgage a statement showing 
the output ofi anthracite during the year preceding from the lands 
owned by the Coal & Iron Company, and must pay to the trustée 
5 cents per ton on such output, if the dividend equal or exceed such 
sum, or such smaller amount as may equal the dividend so declared. 
The Holding Company still owns the whole capital stock of the Read- 
ing Railway and of the Coal & Iron Company, and has always di- 
rected the votes thereon. The three Reading Companies hâve con- 
tinued to hâve in common the same président, treasurer, and certain 
other officers. The gênerai offices of each company are in the same 
building, and their annual reports are published in the same pamphlet. 
From 1906 to 1911 the Reading Railway paid an annual dividend of 
30 per cent. In 1911 its capital stock was more than doubled and 
its rate of dividend reduced to 15 per cent. Thèse dividends, with 
othei payments made by it, constitute nearly 80 per cent, of the 
Holding Company's income. The Coal & Iron Company has never 
paid a dividend. Since 1898 the new equipment of the Reading 
Railway has cost $30,000,000, and of this amount the Holding Com- 
pany has contributed $24,000,000. 

Tbus it is alleged that the Holding Company, the Reading Railway, 
and the Coal & Iron Company, are one and the same association of 
oersons, engaged in mining, selling, and transporting, anthracite coal 
under the direction of the individuals named as défendants. And 
the Holding Company, by acquiring the capital stock of the Reading 
Railway and of the Coal & Iron Company, has become the successor 
of the old Reading Railroad in the policy, referred to above, of 
monopolizing production and transportation in the Schuylkill région. 
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Therefore the Holding Company's stock control of the Reading Rail- 
way and ot the Coal & Iron Company is an unlawful combination 
and monopoly, in violation of the act of 1890. And a similar charge 
is made against the Holding Company's stock control of the Reading 
Railway and of the Schuylkill Navigation Company. (A violation of 
the commodities clause is also charged, but this will be considered 
separately.) 

Charges from 1896 to 1901. 

1. Advances to the Coal & Iron Company: 

As already stated, the Holding Company became the owner in 1896 
of the old Railroad's ckim against the Coal & Iron Company for ad- 
vances and for unpaid f reight, amounting to about $68,000,000. There- 
after from time to time the Holding Company advanced $12,000,000 
more to the Coal & Iron Company for like purposes, this debt being 
carried on the books of both companies merely as an open account. 
Interest thereon is not treated as a fixed charge of the Coal & Iron 
Company; none was paid prior to 1900, and since then never at a 
higher rate than 2 per cent.; the rate in 1911 being one-haif of 1 
per cent. Further, although the Coal & Iron Company is jointly 
liable with the Holding Company for the interest on the bonds out- 
standing — novs^ about $99,000,000 — secured by the gênerai mortgage 
of January, 1897, the Holding Company has always paid the whole 
of such interest, and has made no charge against the Coal & Iron 
Company on account thereof . 

It is therefore alleged that, as the Holding Company and the Read- 
ing Railway are united in ownership and management, the advances 
and accommodations extended by the Holding Company to the Coal 
& Iron Company are to be attributed to the Reading Railway itself, 
and are unlawful discriminations against other shippers ; the reason 
being that such advances and accommodations increase the power of' 
the Coal & Iron Company over thèse competitors, and thus promote 
and secure the monopoly that the Holding Company has acquired 
(through the agency of the Coal & Iron Company) in the ownership, 
production, and sale of anthracite coal. 

2. Wilmington & Northern Railroad : 

Before 1898 the Wilmington & Northern Railroad Company was 
operating a line from Wilmington, at the head of Delaware Bay, to 
Reading, and especially was carrying anthracite coal in compétition 
with the Reading Railway, whose line ran from Reading to Phila- 
delphia, and thence to Chester, where it connected with the Baltimore 
& Ohio Railroad and thus reached Wilmington. It is charged that 
thèse two roads were then, and are now, "potentially" compétitive 
routes of transportation from the anthracite field to tidewatei" at the 
head of, Delaware Bay. 

In 1898 the Holding Company acquired a majority of the Wil- 
mington & Northern's capital stock, and early in 1900 the Reading- 
Railway leased the road and has been operating it ever since. Thus 
the Holding Company enlarged and made more secure its grasp upon 
the ownership, production, sale, and transportation of anthracite coal 
in and from the Schuyllcill région. The common control ,by th€ 
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Holding Company of thèse two carriers, in and of itself, is said to be 
a violation of the act of 1890. 

(The transactions of the Temple Iron Company are then referred 
to, but as thèse are sufficiently described in the former case, reported 
in (C. C.) 183 Fed. 427, and in 226 U. S. 324, 33 Sup. Ct. 90, 57 
L,. Ed. 243, and were finally disposed of by the Suprême Court, they 
need no further attention now. They can only be relevant so far 
as they may bear upon the intention and the object of other acts com- 
plained of in the présent action.) 

3. Purcha:ses from other persons: 

In furtherance of the Holding Company's monopoly, it is also^ 
charged that the Coal & Iron Company, being itself the prodncer of 
more than 80 per cent. of| ail the anthracite carried by the Reading 
Railway, nevertheless has violated the act of 1890 by buying coal from 
other producers. This it has done since bef ore 1901, buying from 800,- 
000 to 1,400,000 tons annually, and thereby acquiring' control of about 
85 per cent, of ail the anthracite carried by the Reading Railway. 

Lehigh Navigation Company. 

Passing now to another subject, the bill takes up the charges 
against the Lehigh Navigation Company and some of the other de- 
fendants : 

1. Transactions between the I^ehigh Navigation Company and the 
Central Raiiroad: 

As already stated, the Lehigh & Susquehanna Raiiroad — which ex- 
tends from the Wyoming région to Phillipsburg on the Delaware river 
— was built by the Lehigh Navigation Company, and was operated 
by that company from 1868 until 1871. At Phillipsburg it connecta 
with the Central Raiiroad, extending to Jersey City, and also with a 
line to Hoboken now operated by the Delaware, Lackawanna & West- 
ern Raiiroad. It also connects at Phillipsburg with a line now operat- 
ed by the Pennsylvania Raiiroad; with the Morris Canal, extending 
to New York Harbor; and with the Delaware Division Canal, ex- 
tending to Bristol, on the Delaware river near Philadelphia. 

On March 31, 1871, the Lehigh Navigation Company leased its raii- 
road for a long period to the Central Raiiroad. It was to receive one- 
third of the leased railroad's gross receipts, and agreed to ship over 
that road and other roads operated by the Central ail the coal pro- 
duced by the mines it owned or controlled, or might own or control — 
except one-fourth of the output of its mines in the Wyoming région,, 
and except also the coal shipped over its canal, and certain other coal 
not now material. It also agreed that the freight rates upon its canal 
between points common to the leased raiiroad and to the canal should 
as nearly as possible be the same as the rates between the same points 
on the raiiroad. 

In May, 1883, while the old Reading Raiiroad was still holding the 
lines of the Central Raiiroad under lease, the Reading took the Cen- 
tral's place under the agreement of March, 1871, but modified it as 
f oUows : The Reading agreed to develop the property of the Wilkes- 
Barre Coal Company — whose stock was controlled by the Central — 
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and to ship the product over the Lehigh & Susquehanna Railroad, and 
agreed, further, that if, in any year, the one-third of the gross receipts 
that had been reserved as rental by the lease of 1871 should fall short 
of $1,114,400, the Reading would make up the deficiency, while, on 
the other hand, if such one-third should exceed $2,043,000 (with cer- 
tain additions) the Navigation Company would relinquish any claim 
to the excess. As already stated, however, the lease of the Central 
Railroad to the old Reading Railroad was set aside, and in June, 1887, 
the Central was reinstated, and thereupon was confirmed by the Navi- 
gation Company as the lessee of the Lehigh & Susquehanna Railroad 
under the old agreement of 1871, modified by the changes made in 
1883. 

The bill charges that the practice of the parties to the agreement 
of March, 1871, has always so construed it that the Lehigh Naviga- 
tion Company is absolutely bound to ship three-fourths of its output 
over the lines of the Lehigh & Susquehanna Railroad and of the Cen- 
tral Railroad, except the coal shipped over its canal, and that it can- 
not escape the obligation by selling its output before shipment. As 
very little of the Navigation Company's coal is shipped over its canal 
— only 6 per cent, in 1912 — the quantity exempt from the agreement 
of 1871 is comparatively small. 

Since January, 1874, the Central Railroad has owned a majority — 
now nine-tenths of about $9,200,000 — of the Wilkes-Barre Coal Com- 
pany's capital stock. The two companies hâve the same président, 
secretary, and treasurer, and of the Coal Company's seven directors, 
five until recently— and three now — were also directors of the Rail- 
road. The output of the Coal Company is carried from the mines by 
the Central Railroad; most of it goes to points outside of Pennsyl- 
vania, and, with the output of the I.^high Navigation Company, con- 
stitutes more than 80 per cent, of the Central's anthracite tonnage. 
The funded debt of the Coal Company, nearly $17,000,000, is guar- 
anteed by the Central Railroad, principal and interest, and the Rail- 
road has advanced large sums to the Coal Company, upon which 
interest has sometimes not been exacted. 

At ail times, therefore, during the existence of the arrangement 
of March, 1871, the Central Railroad has controlled the stock of the 
Wilkes-Barre Coal Company, which is a large owner, miner, and seller 
of anthracite coal. IDuring the same period (except for a few years) 
the Lehigh Navigation Company also was a large owner, miner, and 
seller of coal, and therefore was and still is a potential competitor of 
the Coal Company. When, therefore the Lehigh Navigation Com- 
pany's railroad was turned over to the Central Railroad with an agree- 
ment to divide earnings, and to ship nearly ail the coal output con- 
trolled by each company over the railroad system formed by their 
joint lines, the Navigation Company and the Central Railroad united 
in a close alliance and community of interest. As évidence thereof, 
Ihe Navigation Company's report for 1887 is referred to, which states 
that the contract has had a considérable efïect in unifying the interests 
of the two companies, so that each is likely to benefit by the business 
of the other. 
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The government admits that (under proper conditions) the opéra- 
tion of the Lehigh & Susquehanna Railroad by the Central Railroad — 
which is the owner, not of a competing, but of a Connecting, line — 
might be lawful and in the public interest, but contends that the agree- 
ment of March, 1871, violâtes the act of 1890 for the following rea- 
sons : 

(1) It suppresses compétition in the production and sale of coal be- 
tween the Lehigh Navigation Company and the Wilkes-Barre Coal 
Company, because the Central Railroad controls the Coal Company 
and has formed an alliance with the Navigation Company. 

(2) It unreasonably restricts the Navigation Company in the choice 
of markets and in carrying on its business, because it requires the 
Navigation Company to ship three-fourths of its output over the rail- 
roads operated by the Central Railroad, and because the agreenient pre- 
vents compétition between the Central Railroad and other carriers in 
the same locality for the transportation of such output. 

(3) It suppresses compétition between the canal and the railroad 
of the Navigation Company, because it requires rates between points 
common to both to be arranged by mutual agreement between the navi- 
gation Company and the Central Railroad. 

(Then follow certain averments about the application of the com- 
modities clause.) 

2. Control of the Hudson River Railway, and of the New England 
Railroad : 

In 1885 the Lehigh Navigation Company and the Central Railroad 
jointly bought a majority of the capital stock of the Hudson River 
Railway, and thereafter jointly advanced money for its improvement 
and extension. Its présent outstanding capital stock is $1,340,000; 
of this the Navigation Company owns $507,900, and the Central Rail- 
road Company $163,300, together a majority; and they jointly guar- 
antee the principal and interest of about $1,000,000 of its funded debt 
—$3,229,000. On the board of directors of the Hudson River Rail- 
way are the président, the vice président, and a directar of the Cen- 
tral Railroad and the vice président of the Navigation Company ; and 
the président of the Hudson River Railway, who is also one of its 
directors, is a directcr of the Navigation Company. 

In 1904 the Navigation Company acquired a majority, and it now 
owns substantially the whole, of the capital stock of the New Eng- 
land Railroad. The two corporations use the same gênerai oflice, and 
bave in common the same président, vice président, secretary, and a 
majority of the board of directors. The Navigation Company con- 
trols the opération of the road, and suppHes the capital needed for 
its business. In reality, therefore, the Navigation Company and the 
New England Railroad are one and the same association of persons, 
engaged in mining, selling, and transporting anthracite coal. The 
New England Railroad carries large quantities of coal that hâve been 
inined and are still owned by the Navigation Company. 

In 1904, and at ail times since, the Hudson River Railway and the 
New England Railroad, with the connections already described, con- 
stituted two potentially compétitive and substantially parallel rouies 
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of transportation between the anthracite field and points in New York 
and New England on the Systems of the New York Central and the 
New York, New Haven & Hartford, and over thèse routes anthracite 
coal and other freight hâve been moving in continuous carriage. Then 
and now there was but one other direct ail-rail route between the 
anthracite field and central and southern New England. It is charg- 
ed, therefore, that the common control of thèse two routes through 
the stock ownership of the allied Lehigh Navigation Company and the 
Central Railroad prevents compétition, and restrains and monopolizes 
trade, in violation of the act of 1890. 

(And the Navigation Company and the New England Railroad are 
also charged with violating the commodities clause.) 

The final combination is charged to be as follows: 

Transactions in 1901 between the Holding Company, the Central 
Railroad, and the Lehigh Navigation Company. 

Since December, 1896, as already stated, the Holding Company has 
owned ail, or substantially ail, the capital stock of the Reading Rail- 
way and of the Coal & Iron Company, and nearly ail the capital stock 
of the Wilmington & Northern Railroad and of the Schuylkill Nav- 
igation Company, and it controls the management of thèse four com- 
panies. Since January, 1874, the Central Railroad, has owned a ma- 
jority (now nine-tenths) of the capital stock of the Wilkes-Barre Coal 
Company, and since before 1901 has had a close alliance and common 
interest with the Navigation Company. Since 1885 they hâve jointly 
controlled the Hudson River Railway through stock ownership, and 
since 1904 the Navigation Company's stock ownership has controlled 
the New England Railroad. Since long before 1904 the Navigation 
Company has operated canals from Mauch Chunk to the Delaware 
river near Philadelphia. 

The Coal & Iron Company is the largest owner, producer, and seller 
of anthracite coal. Its lands in the Schuylkill région contain many 
million tons, variously estimated at from 40 to 50 per cent, of the un- 
mined deposit. In 1912, which was a typical year, it produced and 
sent to market 11,000,000 tons, about 16 per cent, of the total out- 
put. The Wilkes-Barre Coal Company is also a large owner, pro- 
ducer, and seller of coal. Its lands are mainly in the Wyoming région, 
and hâve been estimated to contain about 10 per cent, of the unmined 
deposit. In 1912 it produced nearly 5,000,000 tons, and bought from 
other producers for resale about 700,000 tons, marketing about 71/2 
per cent, of the total output. The Lehigh Navigation Company is 
another large owner, producer, and seller of coal. Its lands are in 
the Lehigh région, and hâve been estimated to contain about 10 per 
cent, of the unmined deposit. In 1912 it produced nearly 4,000,000 
tons, or 5 per cent, of the total output. Since long prior to 1901 a 
large part of the coal either mined or bought by the three companics 
just named has been shipped to the principal Eastem and New Eng- 
land markets, to be there sold or delivered under contracts previously 
made. Except for the violations of law complained of, they would 
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have been, and would nôw be, active competitors in the mining, pur- 
chasing, shipping, and selling. 

Turning f rom the coal companies to the railroads and canals, the 
biH goes on to aver : 

The Reading Railway has always been distinctively a carrier of 
anthracite. In 1912 it carried from the mines nearly 13,000,000 tons, 
more than 20 per cent, of the total output ; and in récent years anthra- 
cite has formed nearly 60 per cent, of the freight traffic originating on 
its lines, and has formed one-third of its total freight traffic, whether 
originating on or off its lines. The carriage of coal lias furnished from 
33% to 40 per cent, of its total revenue from freight. The Central 
Railroad also has been for many years predominantly a carrier of an- 
thracite. In 1912 it carried more than 8,000,000 tons, or 33 per cent. 
of the total shipments from the mines, and in récent years coal has 
furnished more than 60 per cent, of the freight traffic originating on 
its lines, and more than 30 per cent, of its total freight traffic from 
ail sources, yielding from 43 to 50 per cent, of its total revenue from 
freight. The rail and water lines (not the canals), operated since be- 
fore 1901 by the Reading Railway and by the Central Railroad, have 
been, and are now, potentially compétitive routes of transportation 
between the anthracite fîeld and points on the Delaware river, Balti- 
more, Washington, points on the Hudson river, points between Albany 
and Boston on the New York Central, and points in central and north- 
ern New England on the Boston & Maine. 

Since before 1901 the Wilmington & Northern Railroad has also 
been a potential competitor to some extent of the Reading Railway, 
especially in the transportation of anthracite. 

The Hudson River Railway and the New England Railroad, with 
their connections, are also two potentially compétitive and substantially 
parallel routes of transportation between the anthracite fields and points 
in New York and New England on the Systems of the New York 
Central and of the New York, New Haven & Hartford ; and each of 
thèse routes is a potential competitor of the rail and water routes to 
New England, referred to above as operated by the Reading Railway 
and the Central Railroad, respectively. 

Since before 1901 the canals of the Lehigh Navigation Company 
and the Schuylkill Navigation Company have been and now are po- 
tential competitors of the railroads for transportation between the an- 
thracite field and the Delaware river near Philadelphia; they are the 
only all-water routes from thèse régions to tidewater. 

This being the situation in January, 1901, the bill charges that the 
Holding Company — which already dominated the production and trans- 
portation of anthracite in and from the Schuylkill région — undertook 
to extend the power of the Reading System into the Wyoming and 
Lehigh régions. With this object it bought a majority — 145,000 shares 
— of the Central Railroad's capital stock for $160 per share, borrow- 
ing about $23,000,000 of the purchase money by pledging the shares. 
By this transaction the Holding Company now controls about 63 per 
cent, of the unmined deposit of coal. Afterwards the Central Rail- 
road acquired and now owns over $4,000,000 of bonds under the gen- 
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eral mortgage of the Holding Company and of the Coal & Iran Com- 
pany. The Holding Company still owns a majority of the Central 
Railroad's stock, directs the votes thereon, and receives the dividends. 
Soon after the purchase, the président of the three Reading Companies 
became the président of the Central Railroad and of the Wilkes-Barre 
Coal Company, and has continued to fill those offices; and the di- 
rectorates of thèse five companies and of the Lehigh Navigation Com- 
pany hâve been, and are, interlocking in varying proportions. 

The transactions thtis outlined were not the results of the normal 
business development of the Holding Company, but were entered upon 
in order unduly to restrict compétition in the producing, shipping, 
selling, and transportation of coal. This purpose was carried out: 

(1) By uniting under a single control the Coal & Iron Company and 
the Wilkes-Barre Coal Company, who were compétitive owners, pro- 
ducers, shippers, and sellers, and together owned or controlled more 
than 50 per cent, of the unmined deposit, and marketed about 25 per 
cent, of the annual supply. 

(2) By uniting under a single control the Reading Railway and the 
Central Railroad, who were compétitive Interstate carriers, and to- 
gether transported about one-third of ail the anthracite moving from 
the mines. 

(3) By making the Holding Company — by virtue of its majority 
ownership in the stock of the Central Railroad — a party to the alliance 
and community of interest between the Central Railroad and the Le- 
high Navigation Company ; the effect being to do three things : 

(a) To combine the coal business of the Coal & Iron Company, of 
the Wilkes-Barre Coal Company, and of the Lehigh , Navigation Com- 
pany, who were compétitive owners, producers, buyers, shippers, and 
sellers, and together owned or controlled more than 63 per cent, of 
the unmined deposit, and marketed about 30 per cent, of the annual 
supply. 

(b) To combine the Reading Railway and two of its competitors, 
the Central Railroad and the Wilmington & Northern, adding to the 
oombination the Hudson River Railway Company, which opérâtes 
part of a through route to points in New England, this route being 
potentially compétitive with the rail and water routes that are operated 
to points in New England by the Reading Railway and by the Central 
Railroad, and adding the New England Railroad in 1904 (which op- 
érâtes another potentially compétitive Une) by the agency of the Le- 
high Navigation Company's ownership of the New England's stock. 

(c) To combine the canal of the Schuylkill Navigation Company, 
and the canals of the Lehigh Navigation Company, thèse being the 
only all-water routes now operated from the anthracite field to tide- 
water. 

According to some estimâtes of geologists and engineers, the coal 
lands owned or controlled by the companies thus combined are likely 
to outlast by many years the lands of any competitor. In time, there- 
fore, thèse companies will probably own or control every remaining 
ton of commercially available anthracite known to exist, and the 
monopoly that will then exist cannot possibly be broken. In a wonî, 



252 226 FEDERAL liKrOUTEU 

therefore, the ownership by the Holding Company of a controlling 
interest in the capital stock of the Central Railroad is charged to be 
an unlawful combination and monopoly, in violation of the act of 
1890. 

Reasons for Joining Several Causes of Action. 

The combination and monopoly resulting from the control exer- 
cised by the Holding Company over the allied Central Railroad and 
the Lehigh Navigation Company, and the contributory combinations 
and monopolies resulting from the control by the Holding Company, 
by the Central Railroad, and by the Lehigh Navigation Company, 
over other corporations, are so interrelated that to ask relief in one 
suit prevents a multiplicity of actions and a confusion of parties and 
promotes the convenient administration of justice. 

And finally it is charged that the asserted violations of the comniod- 
ities clause are also means to effect the asserted violations of the 
act of 1890. 

Relief Asked for. 

The court is prayed to decree: 

1. That the Holding Company, the Coal & Iron Company, the 
Reading Railway, and the individual défendants, form an unlawful 
combination and a conspiracy in restraint of interstate and foreign 
trade, and a monopoly of part of such trade, and to enjoin them 
from carrying out or maintaining such, or any similar, combination 
and monopoly. 

2. That the Holding Company's control of the Coal & Iron Com- 
pany and of the Reading Railway through stock ownership is a like 
combination and monopoly, and to require the Holding Company to. 
dispose of its stock in thèse two companies to persons not its own 
stockholders or agents, or otherwise under its control or influence, 
and, pending such disposition, to enjoin the Holding Company frou! 
voting or receiving dividends thereon. 

3. That the Coal & Iron Company's purchases from other produc- 
ers assist, and hâve assisted, such combination and monopoly, and'. 
to enjoin such purchases in the future. 

4. That the Holding Company's control of the Schuylkill Naviga- 
tion Company through stock ownership is a like combination and 
monopoly, and to require a like disposition of such stock, and, pend- 
ing such disposition, to enjoin the Holding Company from voting 
or receiving dividends thereon. 

5. That a similar decree be made in référence to the Holding Com- 
pany's control of the Wilmington & Northern Railroad, through stock 
ownership, and through the lease of that railroad by the Reading 
Railway, and to direct the lease to be canceled. 

6. That the agreement of 1871, with its later modifications, between 
the Central Railroad and the Lehigh Navigation Company, for the 
lease of the Lehigh & Susquehanna Railroad, is a like combination. 
and monopoly, and to direct it to be canceled, and to enjoin the par- 
ties from carrying it out, unless they modify it further : (a) By mak- 
ing the rental a fixed sum, instead of a proportion of the Lehigh & 
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Susquehanna's receipts; (b) by striking out the provision that tlie 
Navigation Company must ship most of its output over the leased 
Railroad and over the other lines operated by the Central Railroad ; 
and (c) by striking out the provision in référence to rates between 
common points on the canal and railroad. 

7. That the control of the Hudson River Railway and of the New 
England Railroad by the Lehigh Navigation Company and the Cen- 
tral Railroad through stock ownership therein is a like combination 
and monopoly, and to require a like disposition of thèse stocks, and 
meanwhile to enjoin the Navigation Company and the Central Rail- 
road from voting or receiving dividends thereon. 

8. That the Holding Company's control of the Central Railroad's 
capital stock is a like combination and monopoly, and to require a like 
disposition of such stock, and meanwhile to enjoin the Holding Com- 
pany from voting or receiving dividends thereon. 

9. That the Holding Company, in and of itself, is a like combina- 
tion and monopoly. 

(The prayers based upon the commodities clause will be considered 
separately.) 

Answers of Défendants. 

The foregoing is a fairly complète summary of the bill. The an- 
swers of the défendants may be dealt with more briefly. With a few 
exceptions, the facts set forth in the bill^meaning thereby the acts 
done, and the agreements made — are admitted; but the inferences 
sougbt to be drawn therefrom by the government are denied general- 
ly and specifically, and the position is taken that thèse acts and agree- 
ments were not, and are not, in violation of law, and hâve not pro- 
duced the unlawful and injurions effects charged. Some of the new 
matters set up are as f ollows : 

The answer of the Holding Company avers that since it acquired 
the capital stock of the Coal & Iron Company in 1896 its loans to 
that Company hâve been temporary and commercial in character — 
such loans as large business enterprises commonly obtain during the 
monthis of production that précède the sale of their product — and that 
thèse loans hâve been usually repaid with 4 per cent, interest, within 
a few months after they are made. The answer also avers that the 
$12,000,000 advanced to the Coal & Iron Company was to pay prior 
liens on its property, and was obtained by selling part of the bonds 
specially retained for this and other purposes in the gênerai mort- 
gage of January, 1897. With référence to the reorganization in 1896, 
the answer dénies that either then or at any other time the Holding 
Company became an instrument to accomplish any unlawful or im- 
proper purpose, or to accomplish a lawful purpose in an unlawful or 
improper way — averring, on the contrary, that the plan of reorgani- 
zation was prepared and carried out in order to save large invest- 
ments of the public, which had been encouraged by the laws of thd 
land and had been made in compliance therewith, for the purpose of 
promoting praiseworthy and bénéficiai enterprises; that the plan 
was intended to continue thèse enterprises and advance their growth 
and development, and was prepared and carried out in reliance on 
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the rule of law that to discover a légal way to reach a lawful result 
is not an illégal évasion. With référence to the purchase of the Cen- 
tral Railroad's shares, the answer avers that the purchase was in the 
normal course of lawful business development, Isecause the Central 
Railroad's System and the Reading Railway's system had been for 
40 years Connecting lines, supplementing each other in forming 
through routes for the commerce of the country, each line being a 
necessary outlet for much of the other's traffic, and avers, further, 
that thèse through routes should be maintained, because, instead of 
restraining trade, they are of vast importance in promoting it. 

The answer of the Coal & Iron Company — while admitting the 
control for many years (through stock ownership and by lease) of 
the Tremont and other coal companies, which owned about 9,000 
acres of coal lands in the Schuylkill région — goes on to aver that ail 
thèse shares and ail its own coal lands, purchased or otherwise ac- 
quired, were obtained in the normal course of its lawful corporate 
business, and in the exercise of the lawful povvers granted by its 
charter, and avers, further, that thèse lands were acquired with the 
purpose of mining them as soon as practicable, and thus of securing 
the means of competing continuously in producing and selling the 
very commodity that it was chartered to mine and sell. With réf- 
érence to the purchases of coal from other producers, it avers that 
such purchases were in the usual course of business, hâve always 
been made from the beginning of its active opérations, and in fact 
were made by the receivers appointed by thé United States court 
during the three receiverships that extended (with an interval of five 
years) from May, 1880, to December, 1896, and avers further, that 
such purchases were made in the lawful exercise of lawful powers 
and in the usual course of business, and are neither influenced nor 
constrained but are made only because both parties find them ad- 
vantageous, economical, and otherwise profitable. With référence 
to the advances made by the old Reading Railroad, it déclares the 
transactions to hâve been natural and lawful; the object being to aid 
the Coal & Iron Company to acquire coal lands, the shares of other 
coal mining companies, and shipping and marketing facilities, so that 
the lands might be developed and the production and sale of anthra- 
cite might be increased. The amount of thèse advances is as fol- 
lows : 

1. A mortgage bond, dated July 1, 1S74 $30,000,0(X) 00 

2. A mortgage bond, dated December 28, 1S76 10,000,000 00 

3. Cash advances 24,879,336 16 

4. Current business aecount, about 4,300,000 00 

By far the largest part of this indebtedness accrued long prior to 
1890, and most of it prior to 1887; thèse advances and the old Rail- 
road's guaranty both being authorized by law. 

The answer of the Reading Raihmy avers that it bas always been 
a carrier not only of anthracite but also of bituminous coal and of 
gênerai merchandise. In 1912, while it carried 11,225,000 tons of an- 
thracite, it carried nearly 15,000,000 tons of bituminous coal, and 
nearly 23,000,000 tons of gênerai merchandise. It dénies that the old 
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Reading Railroad violated any law by acquiring the capital stock of 
the Coal & Iron Company in 1871, or by buying or guaranteeing its 
bonds, since the Coal & Iron Company's charter expressly made it 
lawful "for any railroad or mining company existing under the laws 
of this state to subscribe for or purchase the stock, or to purchase or 
guarantee the bonds, of the company hereby incorporated." With réf- 
érence to the canal of the Schuylkill Navigation Company, it dénies 
that the contract of the old Railroad Company — which was duly au- 
thorized by a Pennsylvania statute of April 14, 1870 (P. L. 75) — or 
the old Railroad's acquisition of a large part of the Navigation Com- 
pany's capital stock, was intended to suppress compétition in the trans- 
portation of coal by the canal, or in any way tended to monopoly of 
that sort, denying the diversion of such traffic to the Railroad. On 
the contrary, it avers that the channel of the canal does not reach 
the mines — the points of origin of the coal — and cannot make the 
deliveries required by the markets at the points of destination, that 
purchasers of coal will not tolerate the slow transportation by canal 
when transportation by rail can be obtained, and that the services nec- 
essary in the carriage or delivery of anthracite cannot be economically 
performed by the canal. It dénies, therefore, that the canal is, or 
could be, an active competitor of the Railway in carrying coal from 
the mines to tidewater at Philadelphia or to intermediate points. 

The Central Railroad's answer détails the steps that led up to the 
contract of March, 1871, by which the Lehigh & Susquehanna Rail- 
road was leased from the Lehigh Navigation Company. At first — in 
1847 — ^the Central was a; short local railroad in New Jersey, but after- 
wards grew (always under législative authority) into a through route 
across New Jersey from Easton, on the Delaware river, to New York 
Harbor. Its connections were of great importance. At Easton it con- 
nected with the Lehigh Valley Railroad; opposite Easton, with the 
Lehigh & Susquehanna Railroad; at Hampton, a few miles further 
east, with the Delaware, Lackawanna & Western Railroad ; and it also 
had a through connection to the west by the way of Easton, Reading, 
and Harrisburg, known as the "AUentown route," over the Lehigh Val- 
ley, the old Reading Railroad, and the Pennsylvania. From ail thèse 
sources it received much business, and in order to take care of this 
business it was obliged to spend a great deal of money in construc- 
tion and in terminal and other facilities. For example, at one time 
it was compelled to hâve a third rail in order to accommodate the 
Lackawanna cars, which were then of broad gauge. In 1871 the loss 
of a large part of this business was threatened. The Lehigh Valley 
had acquired or was acquiring a line of its own to New York Harbor. 
So was the Lackawanna ; while the Lehigh Navigation Company's rail- 
road was apparently on the point of making a traffic arrangement with 
the Lackawanna. The AUentown route had been disrupted, and the 
Pennsylvania's traffic had been lost. In this situation — having lost the 
Pennsylvania's traffic, much of the Lehigh Valley's traffic, with a pros- 
pect of losing the rest, and ail the passenger and gênerai freight traffic 
of the Lackawanna, with a prospect of losing its coal also — the Cen- 
tfaJ was compelled to décide whether it would abandon compétition 
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with its rivais and résume its local character, or would become an 
active competitor. Choosing the latter course, it entered the anthra- 
cite field by making the lease in question. The arrangement benefited 
the public by creating and maintaining a through route; it benefited 
the Central's stockholders by giving them a permanent Pennsylvania 
connection; and it benefited the Lehigh Navigation Company's stock- 
holders by giving them a tidewater outlet for their coal. The ansvver 
dénies, further, that either now or recently the Central has operated 
vessels to Long Island Sound or to New England (the Wilkes-Barrè 
Coal Company now owning and operating the fleet), and dénies also 
(as do several other answers also) that the carriage of anthracite by 
railroad, at the rates now and for a long time past in force, has been 
or is enormously profitable. 

The Wilkes-Barre Coal Company admits the purchase of coal froin 
other producers, but avers the lawfulness and customary character of 
the transaction, declaring that it neither influences nor constrains such 
contracts, which are entered into only because the parties find them 
mutually advantageous, economical, and otherwise profitable. It also 
avers its active compétition at ail times with other coal producing 
companies. In August, 1912, the Coal Company bought, and shortly 
afterwards paid for, the tugs and barges of the Central Railroad, and 
since that time has operated them between New York Harbor and 
New England. 

The Wilmingîon & Northern Railroad avers that anthracite is, and 
has been, a comparatively small part of its f reight ; its principal f reight 
being, as it has always been, iron and steel and the raw materials en- 
tering into their manufacture, and, next to thèse, agricultural and 
dairy products. It avers, also, that its line is and has always been Con- 
necting and supplementary with the Reading Railway, having been 
built for this very purpose — the two lines forming a natural, direct, 
through route from points on one to points on the other — and that to 
maintain such a route aids commerce, instead of restraining it. 

The Lehigh Navigation Company's answer sets forth, inter alia, as 
f ollows : 

Certain persons named in a very early Pennsylvania statute were 
interested in coal mines near Mauch Chunk on the Lehigh river, and 
in the improvement of the river in order to market their coal. By a 
canal and slack-water navigation, afterwards constructed by them or 
by their successors, coal was carried down the river to Easton, where 
it met the Delaware Division Canal, which had been built by the state 
of Pennsylvania from Easton to tidewater on the Delaware river. 
Thus coal could be brought from the Lehigh région to Philadelphia 
and its neighborhood. Later, in 1837, the Navigation Company was 
authorized to build a railroad from its canal over the mountain into 
the Wyoming région. In 1862, after part of the canal had been swept 
away by floods, the Législature permitted this gap to be replaced by a 
railroad. In 1864 the Navigation Company was empowered to extend 
the railroad to Easton, and bridge the Delaware river to Phillipsburg. 
The Navigation Company also owned a large acreage in the Vv''yoming 
région, and controlled (through stock ownership in the Honey Brook 
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Coal Company) other lands in the Lehigh région. The motive and 
purpose, therefore, for the construction of the canal and the railroad, 
were to afford a market for the coal mined in those régions, and thèse 
public highways would never hâve been built, if much of the coal had 
not been owned by their builders. The Navigation Company is the 
lessee of the Delaware Division Canal under authority f rom the state 
of Pennsylvania, and avers that over neither canal has it exercised any 
other than a lawful povirer. With référence to the agreement of 
March, 1871, with the Central Railroad, it avers that the main pur- 
pose of the modification made in 1883 was to prevent the old Reading 
Railroad (after it had acquired control of the Navigation Company's 
railroad) from diverting the Wyoming coal and other traffic in favor 
of the Reading's own lines, and it dénies any practice by the parties 
modifying the terms of the agreement It admits that, out of 200,000 
shares, it owns 500 shares of the Wilkes-Barre Coal Company's stock, 
and explains that thèse were bought to protect a debt, for which they 
had been pledged; and it dénies any concert of action with the Cen- 
tral Railroad in the management of the Wilkes-Barre Coal Company 
in order to suppress compétition. 

With référence to the Hudson River Raihvay, the Navigation Com- 
pany dénies having control of its policy or management, either alone 
or jointly with the Central Railroad, and either directly or indirectly. 

With référence to the New England Railroad, it détails the steps 
in the organization of that company. Originally, two small roads ex- 
isted that the Navigation Company had acquired as feeders from cer- 
tain slate quarries to its own railroad, the Lehigh & Susquehanna. 
In 1904 it undertook to increase the traffic over thèse two roads by se- 
curing an entrance into New England over the New York, New Haven 
& Hartford System. One of thèse two roads had a connection in 
Pennsylvania with the New England Railroad, which was then operat- 
ing a line (under various arrangements) from Slatington, Pa., to 
Campbell Hall, N. Y., where it connected with roads running into 
New England. With the object stated — the increase of traffic over the 
two roads referred to — the Navigation Company acquired the capital 
stock of the New England Railroad, and merged the three roads. 
Thus enlarged, the New England Railroad connects with the Central 
Railroad at Bethlehem, and with the Lehigh Valley at Slatington. It 
has other connections, also — at Campbell Hall, with the New York, 
New Haven & Hartford, with the West Shore, with the Erie, and with 
the New York, Ontario & Western; at Slatington, with the Reading 
Railway ; at Martins Creek, with the Pennsylvania ; at Portland, with 
the Delaware, Lackawanna & Western; and at Hainesburg Junction 
with the New York, Susquehanna & Western. From this junction 
point it reaches tidewater at New York under a trackage agreement 
with the New York, Susquehanna & Western. Moreover, the Navi- 
gation Company desired a direct outlet from its mines in the Panther 
Creek valley to New England points by the way of the New England 
Railroad. Neither the Central Railroad nor the Lehigh Valley (both 
of whose lines connect with the New England Railroad) would agrée 
to a suitable through rate and traffic arrangement, and accordingly the 
226 F.— 17 
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Navigation Company determined to extend the New England Rail- 
road to Tamaqua, where a connection could be made with the Panther 
Creek Railroad. The extension was built in 1911-12, and the reasons 
therefor were to provide an additional outlet to market for coal from 
the Schuylkill and Lehigh régions, and to compete in rates and fa- 
cilities with the lines of the Lehigh Valley and of the Central Rail- 
road. In June, 1913, the Panther Creek Railroad with its equipment 
was bought by the New England Railroad, and the tvvo roads were 
rnerged and are now operated by the New England Railroad. As now 
extended, the New England Railroad is the most direct route from 
thèse two régions to points in New England. Thus a new competi- 
tor was introduced, railroad compétition was stimulated, and ship- 
pers were benefited. 

The answer of the New England Railroad avers that its lines serve 
the slate, the cément, and other industries, only about 25 per cent. 
of its tonnage being anthracite. Its lines did not reach the coal field 
until 1912. It avers, also, that its most important extension is the 
most récent, by which the Navigation Company's gathering railroad 
(the Panther Creek) is reached at Tamaqua, because this connection 
has given the Navigation Company better routes and facilities, has 
given it an additional route not before available to tidewater at New 
York and also to points reached by the Lehigh Valley system, and 
has also opened an additional route from the Navigation Company's 
mines, not only to the slate and the cément régions of Pennsylvania, 
but also to other points in New Jersey, New York, and New England. 
The answer avers, f urther, that since the New England's stock was 
acquired by the Navigation Company compétition by railroad has 
been stimulated, because the Navigation Company has supplied the 
necessary capital for improvements, extensions, and equipment. As 
an example, it avers that, whereas coal shipped from the Lehigh and 
the Schuylkill régions to New England points over the Poughkeepsie 
bridge route were formerly carried by the Hudson River Railway, the 
New England Railroad now carries a proportion of this tonnage, this 
being a resuit of the connection made with the Panther Creek Rail- 
road. It dénies that a common control governs the New England 
Railroad and the Hudson River Railway, and avers that the persons 
in control of the latter hâve no financial or other interest in the for- 
mer, and no voice or influence in its management and opération. It 
déclares itself to be a competitor of the Central Railroad and of other 
lines in carrying coal and other commodities to tidewater, to New Eng- 
land, and to other points, and dénies the existence of restrictive agree- 
ments with any of them. For years, especially since 1900, its ex- 
tension has been constant, its usefulness as a common carrier has' 
increased, and its facilities hâve served the public better. It has 
given the Lehigh Navigation Company and ail other shippers additional 
communication with points in New York, in New England, and in the 
West, and its conduct as a common carrier has been fair and without 
discrimination. Its présent status is declared to be vital to the welfare 
of the Navigation Company, and to vast cernent, slate, and other 
industries, and any interférence therewith would be likely to resuit 
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in some compétitive and antagonistic interest obtaining control, to the 
détriment of tlie territory now served by its lines. 

The answer of the Hudson River Railwa-y avers that it has repaid 
the money advanced by the Lehigh Navigation Company and 
the Central Railroad, and that thèse advances were made to build 
and maintain a line to Be operated by the Hudson River Railway in 
compétition with the then existing Unes between points in New Eng- 
land and in the section immediately west thereof, so as to facilitate 
traffic between thèse points. It avers, further, that af ter its Hnes were 
extended its traffic did increase greatly, thus justifying the exten- 
sion and benefiting the public and other railroad companies not par- 
ties to this suit. It avers that its traffic rates and charges hâve largely 
diminished during the period referred to, and that traffic is carried 
over its lines as cheaply as by any other railroad operating by any 
route between the same points. 

Other matters will be touched tipon in the course of the discussion. 
The following diagram may make the situation casier to comprehend. 
There are two groups of corporations, headed by the Holding Com- 
pany and by the Lehigh Navigation Company, respectively : 

"Sohuylkill Navigation Company 

Wilmington & Northern Railroad 

Readlng Railway (whieh Is also lessee of the 

Wilmington & Northern Railroad) 

Coal & Iron Company 

r„i,i„T, „„ i. V , rWllkes-Barre Coal Co. 
Jwhich owns stock of {^^^^^^ ^^^^ ^^ (;„ p^.y 

Central Railroad Pnl 13 leesee ol Lehigh & Sus,. K. R. 

I (which belongs to the Lehigh Nav. Co.) 

2. Lehigh Nav. Co., rLehlgh & Susquehanna Railroad (but leased It In March, lS71, tn 
whose stock Is the Central Railroad) 
not owned by the4 

other companies, Lehigh Canal (and is also the lessee of its continuation, the Dela- 
owna 1_ ware Division Canal) 

A-j „™-. .t„„i, -» ("Hudson River Railway (in part) 
And owns stock of ^^^^ England Railroad 

Discussion. 

Without going into détails we may dispose briefly of one or two 
matters. 

First. The Quantity of the Unmined Deposit. On this subject 
opinions difïer, and in the nature of things the quantity cannot be 
accurately measured. The only light that is available comes from 
calculations that vary in results, and some of the évidence warns 
us to be cautions in relying upon thèse estimâtes. For présent pur-' 
poses we think it sufficient to say that the unmined deposit seems to 
be very large indeed ; it is not likely to be exhausted for two or three 
générations at least, even at the rate of mining now practised. We 
feel justified, therefore, in leaving the remoter future to take care of 
itself ; our concem is with the présent, and with so much of the fu- 
ture as lies fairly near. Accordingly, we shall not attempt to esti- 
naate in hundreds of millions the tons still in the ground, but shall 
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content ourselves with the rather vague, but we think the sufficient, 
statement that the field still contains a supply that will apparently sup- 
ply the demand for not less, probably for much more, than 50 years. 

Second. The Canals, and the Wilmington & Northern Railroad. 
Little need be said about thèse. The évidence satisfies us that ail 
of them are negligible factors, which may be disregarded. The bilî 
may therefore be dismissed as to the Wilmington & Northern Rail- 
road, and relief will be denied as to the canals. 

But the other transactions need further considération, and thèse 
will now receive attention. 

Lehigh Navigation Company. 

[1] Evidently the relation of the Lehigh Navigation Company to 
the Holding Company is a matter of much importance, and seems 
to come first in order. As will be observed, the essential connection 
between the two principal groups is the lease of the Lehigh and Sus- 
quehanna Railroad, made in 1871, and modified in 1883 and 1887. 
If the lease is not in violation of law, the Navigation group drops 
out of this litigation. We may dismiss from considération the minor 
charge concerning the holding of stock by the Navigation Company 
and by the Central Railroad in the Alliance Coal Company and the 
W'ilkes-Barre Coal Company. The stock of the Alliance Company 
consists of 90,000 shares. Of thèse, the Navigation Company holds 
83,920, and the Central Railroad 6,000; the remaining 80 shares be- 
ing held by other interests. The stock of the Wilkes-Barre Coal 
Company consists of 184,250 shares. Of thèse the Central Railroad 
holds 169,823, and the Navigation Company 500 (which it took orig- 
inally as collatéral for a note, and was obliged to buy in when its 
debtor made default); the remaining 13,927 shares being held by 
other interests. The évidence does not show that the holdings in 
thèse two companies owned by the Navigation Company and by the 
Central Railroad, respectively, hâve been unlawfully used in combi- 
nation or otherwise; on the contrary, the Navigation Company and 
- the Wilkes-Barre Coal Company hâve been active competitors for 
the sale of coal during many years. And so, also, we may dismiss 
the charge about certain latéral allowances in freight rates on coal. 
If they are objectionable for any reason, the correction cannot be 
made in this forum; the Interstate Commerce Commission has pri- 
mary jurisdiction of thèse matters, and to that tribunal the govern- 
ment or any other complainant must be referred. 

Turning now to the lease of 1871, we may say, first, that of course 
neither party could hâve intended then to violate a fédéral statute 
that was not passed until nearly 20 years afterward. The reasons 
for making the lease hâve already been referred to, but they may 
be stated again. The parties acted under législative sanction, and we 
are satisfied that the agreement was greatly to the benefit of both 
companies. Indeed (since the Lehigh Canal need not be considered), 
the govemment attacks the lease on two grounds only: (1) Because 
it suppressed compétition between the Navigation Company and the 
Wilkes-Barre Coal Company in the production and sale of anthra- 
cite; and (2) because it requires the Navigation Company to ship 



UNITED STATES V. READING CO. 261 

three-fourths of its output over the Central Railroad, and thereby 
restricts unreasonably the Navigation Company's freedom to sélect 
its own markets and otherwise to carry on its business, thus prevent- 
ing other carriers in the same locality from competing with the Cen- 
tral Railroad for the carrying of such output. 

The answer to the first objection is to be found in the évidence; 
the lease fostered compétition, instead of suppressing it. The rea- 
sons that induced the Navigation Company to lease its railroad are 
fully set forth in the following report made by the Board of Man- 
agers to a spécial meeting of stockholders held March 28, 1871 : 

"The stockholders hare been called together to consider and act upon a 
lease to the Central Railroad Company of New Jersey of the railroads owned 
and controUed by thls company, and also to consider an act of the Législature 
giving the Company authority to fund and consolidate their various forms o£ 
indebtedness. 

"To understand fully the causes whlch led to the negotiations which hâve 
terminated In the lease of our railroads, It Is necessary to refer to events 
whlch hâve transpired during the last three years. 

"The Lehlgh & Susquehanna Railroad vfaa opened for business throughout 
its entire length early in 1868, vrhen the coal trade was greatly depressed, and 
the company, already burdened with debts Incurred in its construction, found 
it necessary to incur further obligations, at high rates of interest, to equip 
the road and increase Its fadlities for business, without which it could not be 
a source of any considérable revenue to the company. 

"The capadty of the railroads across the state of New Jersey to transport 
coal was then limited by inadéquate terminal facilities or insufficiency of 
motive power, and, with other large roads previously in the field pressing 
coal upon them, we had from the first a eontest to secure proper facilities for 
the transportation of the coal carried to the Delaware river by our railroad 
fOr markets beyond. A con tract made with the Morris & Essex Railroad Com- 
pany, in September, 1868, provided railroad transportation and terminal fa- 
cilities for only a portion of what we had to ofCer, and that only for a period 
of flve years, and It was not until the fall of 1869 that we could secure adé- 
quate terminal facilities from the Central Railroad of New Jersey, although 
they were ready at an earlier period to transport coal for us. The uncertain 
teuure secured in 1869 was, after negotiations extendlng during a period of 
nearly a year, rendered reliable and satisfactory for a limited period by a 
contract executed on Ist November, 1870, which secured to the company full 
terminal and other facilities for ail the coal we might be prepared to offet to 
the Central Railroad of New Jersey during the running of the contract, and 
a prorate of charges on coal from the Wyoming région to tide. Until the exé- 
cution of this contract — whlch continues in force for four years, and is sub- 
ject to termination six months thereafter — we had no satisfactory arrange- 
ment for the delivery in New ïork waters of the great bulk of the coal offered 
to us for transportation by railroad. Thèse contracta, however, extend only 
for a few years, at the expiration of which time the Lehigh & Susquehanna 
Railroad might find itself in an isolated position. Its principal business must 
ever be the transportation of coal and other merchandlse to New York or 
its vicinity, to which three New Jersey roads offered certain facilities — the 
Morris & Essex, Belvidere Delaware, and the Central Railroad of New Jersey. 
The Morris & Essex, since the contract made with it In 1868, had fallen into 
the hands of a rival coal company, whose roads were extending to points 
reached by the Lehigh & Susquehanna Railroad, so that its interests would be 
adverse to fostering the interests of thls company. The Belvidere Delaware 
Railroad is owned by the Camden & Amboy Railroad Company, which is well 
known to be negotiating to transfer its roads to a company whose interests 
are not identical with our own, and which might not be disposed to aid us in 
fumishing facilities for developing a large business in the future. Shoiild the 
Central Railroad Company- — thus left as our only satisfactory outlet — juin its 
Interests to others antagonistic to our own, we would, at the expiration of pur 
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ccmtract, be left at the mercy of our rivais, or be obligea to proteot the mil- 
lions already invested by a further expenditure to aid In building a new 
railroad across New Jersey. 

"The contracts witb. the New Jersey roads were for the transportation of 
coal only, and we had no satlsfactory arrangement for passengers and gêner- 
ai merchandise. For the development of thèse branches of the business we 
felt the necessity of an immédiate alliance with a company which controUed a 
New York terminus. The présent lease must increase our revenue from thèse 
sources very largely. 

"Freshets and strikes and a duU coal market for some years past bave ren- 
dered it difflcult for the company to provide means for the double tracklng and 
further equlpment of our roads as rapidly as needed and for the development 
of our valuable mining properties. We hâve therefore sought an alliance with 
another company, which would ofEer to that company, upon terms mutually 
advantageous, Inducements to proyide means for the development of ail our 
interests. The resuit of thèse negotiatlons bas been an agreement for a lease 
of our railroads to the Central Eailroad Company of New Jersey on the fol- 
io wing terms: [Then follow the détails of the lease.] 

"The results expected from this lease are: 

"First. The entire relief of this company from any demands for further 
equlpment. It relieves it also from the necessity of future expenditure for 
the extension of the road and Its branches, required by the increase of its 
business, until we can secure the means at reasonable rates. 

"Second. We secure the fuU influence and ail the faclllties of a powerful 
corporation, controUing the shortest and best Une across New Jersey, in the 
development of the trade of ail kinds on our Une of railroad. 

"Third. Many collatéral advantages will resuit to our différent Interests 
from this lease, which cannot be secured by direct covenants, but must resuit 
from the efficient opération of the Une and the alliance thus secured between 
the two companies. 

"Fourth. A moderate Increase on the gross receipts of last year, when our 
own mines were idle for six months, the mines of our principal transporter 
not fuUy opened, rates low, and business in ail branches duU, will give us a 
sufflcient levenue from the road alone to pay ail of our interest beyond that 
provlded by our miscellaneous receipts, other than those from our canals and 
from the mining of coal. We antlcipate a steady growth of business, and be- 
lleve that it will not be long before the revenue derived from this lease will 
conslderably exceed the interest of our entire indebtedness. 

"The confirmation of this lease by the stockholders will leave the company 
— as durlng the peiiod of its greatest prosperlty — a 'coal and navigation" 
company, with its canal and valuable Lehigh coal property, its large amount 
of real estate, becoming more valuable from year to year, and in addition the 
reçently acquired tracts of first-class coal lands in the Wyoming région, which 
promise in the future to be a large and increasing source of revenue ; also, 
the control of the transportation of the product of other tracts equally large 
and more fully developed. If the resuit of this negotiation shall be a return 
to the prosperlty of that period, the inanagers will bave great cause of satis- 
faction with their work." 

To this we may add the foUowing extract from the report of May 
2,1871: 

"In addition to the reasons stated at the spécial meeting, as among those 
which induced the managers to enter into the negotiatlons for the lease, may 
be added the difficulty of carrying our large and increasing floating debt. The 
railroads were maklng demands on our resources for addltional sidings, 
tracks, buildings, and equlpment ; and by leasing them we are not only relieved 
from ail demands for equlpment, and àny présent demands for money for 
additions to the road, but hâve also secured financial aid which will enable 
us to pay o£E a portion of the floating debt and fund the remalnder. The sale 
to the Central Company of materials, machinery, and securities, including a 
million of bonds of our proposed gênerai mortgage, will give us $1,500,000, aud 
this amount, with our net receipts durlng the first four months after resump- 
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tion of work at the mines, wlll reduce our floating debt to less than $1,000,000. 
This sum we expect to provide for hereafter by the sale of bonds." 

The dangerous position of the Central Railroad has already been 
stated in the summary of its answer given above, but for convenience 
we repeat the summary hère : 

"The Central Railroad's answer détails the steps that led up to the con- 
tract of March, 1871, by which the Lehigh & Susquehanna Railroad was leas- 
ed from the Lehigh Navigation Company. At first^in 1847 — the Central was 
a short local railroad in New Jersey, but afterwards grew (always under lég- 
islative authorlty) into a through route across New Jersey from Easton on 
the Delaware river, to New York Harbor. Its connections were of great im- 
portance. At Easton it connected with the Lehigh Valley Railroad ; opposite 
Easton, with the Lehigh & Susquelianna Itailroad ; at Hampton, a few miles 
further east, with the Delaware, I^ackawanna & Western Railroad; aud it 
also had a through connection to the West by the way of Easton, Readlng, 
and Harrisburg, known as the 'AUentown route,' over the Lehigh Valley, the 
old Reading Railroad, and the Pennsylvania. From ail thèse sources it re- 
ceived much business, and In order to take care of this business it was obliged 
to spend a great deal of money in construction and in terminal and other 
facilitles. For example, at one time It was compelled to hâve a third rail In 
order to accommodate the Lackawanna cars, which were then of broad 
gauge. In 1871 the loss of a large part of this business was threatened. The 
Lehigh Valley had acquired or was acquiring a Une of its owii to New York 
Harbor. So was the Lackawanna; while the Lehigh Navigation Company's 
railroad was apparently on the point of making a traffic arrangement with 
the Lackawanna. The Allentown route had been dlsrupted, and the Pennsyl- 
vania's trafflc had been lost. In this situation — having lost the Pennsylvauia's 
traffic, much of the Lehigh Valley's trafflc, with a prospect of losing the regt, 
and ail the passenger and gênerai freight traffic of the Lackawanna, with 
a prospect of losing its coal also — the Central was compelled to décide whether 
it would abandon compétition with its rivais and résume its local character, 
or would become an active competitor. Choosing the latter course, it entered 
the anthracite field by making the lease in question. The arrangement bene- 
fited the public by creatlng and malntaining a through route ; it beneflted thé 
Central's stockholders by givlng them a permanent Pennsylvania connection ; 
and It beneflted the Lehigh Navigation Company's stockholders by giving them 
a tidewater outlet for their coaL" 

The foregoing are the facts, and we think they show that both the 
Navigation Company and the Central Railroad were confronting an 
alarming situation. The Navigation Company was likely either to be 
shut out from New York, the most important tidewater market, or 
at ail events to be greatly hampered in reaching it. Unless that market 
could be reached on favorable terms, the Company could not sell its 
coal in compétition with the coal carried by the Lehigh Valley and 
by the Lackawanna & Western Railroad. If, however, the Central 
Railroad's route could be definitely secured, the Navigation Company 
could compete, and the évidence is clear that it has actively competed, 
and does still compete, not only with the Lehigh Valley Coal Company 
and the Lackawanna Coal Company, but also with the coal of the 
Wilkes-Barre Company, although this is the Central Railroad's own 
especial feeder. We think it should be distinctly noted that with rare 
exceptions compétition for the carriage of the same anthracite coal 
does not exist. Each carrying company has its own tributary mines, 
and (largely by reason of topographical conditions) thèse are not 
reached, and are not likely to be reached, by any other carrier. The 
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coal is brought to the surface and prepared for market at the mines; 
it is there loaded upon the cars of the carrier that serves the particu- 
lar mine, and by thèse cars it goes forward, either to its uUimate 
destination, or to the barges that complète the carriage when water 
transportation is either necessary or désirable. The compétition is 
in the markets, and it would be idle for one carrier to attempt to in- 
terfère with a rival's traffic. The carriers might combine to fix rates 
at an oppressive sum ; but no such combination is charged in this bill, 
and obviously the question whether a rate is extortionate is to be de- 
termined, not by the courts, but by the Interstate Commerce Commis- 
sion. 

Neither do we think the second reason isi sustained by the évidence. 
The lease in question provides that the Central Railroad shall pay 
as rental one-third of the Lehigh & Susquehanna's gross reccipts, 
with a further provision that ail the coal mined by the Navigation 
Company from its lands, then owned or thereafter acquired, should 
be sent to market over the Lehigh & Susquehanna and the roads of 
the Central Railroad, "when destined to points or markets reached 
by the said roads ; and, when destined for markets not so reached, it 
shall be sent as far as practicable over said roads. * * * " But this 
covenant did not apply to one-fourth of the coal mined by the Naviga- 
tion Company in the Wyoming région; this might be sent to any 
market "not reached by lines running toward the Delaware river." 
In 1883 the lease was so modified that, whenever one-third of the 
gross receipts should fall short of $1,114,400, the lessee should make 
up the deficiency; but, whenever one-third should exceed $2,043,000, 
the Navigation Company should relinquish any claim to the excess. 
And in 1887 another change was made, permitting the one-fourth re- 
ferred to above to be sent to market over other lines than the Lehigh 
& Susquehanna Railroad and its branches, if by so doing the Naviga- 
tion Company could realize a larger price or profit than it would hâve 
realized if the coal had been shipped over the Lehigh & Susquehanna. 

We cannot discover from the évidence that thèse covenants impose 
unlawful restrictions on the Navigation Company's shipments. The 
best markets for anthracite ooal are New York, Pennsylvania, New 
Jersey, and New England ; about 75 per cent, of the total tonnage 
from the whole région goes to thèse markets, and the Navigation 
Company sends about the same percentage as the other producers. Il 
has plenty of coal available for the Western market, but for reason., 
of economy it prefers to restrict its shipments in that direction. This 
restriction, however, is voluntary, and is due to the fact that its coal 
can be sold elsewhere to better advantage. Moreover, while its inter- 
est is best advanced by shipping a large proportion of its coal to 
markets reached by the Central Railroad, it evidently does not regard 
itself as "absolutely bound" (to use the government's phrase) to ship 
three-fourths of its output over that road; for in 1912 thèse ship- 
ments were 70 per cent, only, and in 1913 were 67 per cent. only. And 
its production has not been diminished, but, on the contrary, has 
largely increased. As stated in its report for 1906 given in évidence 
by the govemment, its percentage of increase in this particular was 
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largely in excess of the percentage amoiig its competitors througliout 
the région; and the testimony shows that its total production now 
is in excess of 3,500,000 tons, more than double what it was 15 or 20 
years ago. 

With regard to the rental, the government's objection is based on 
the argument that, because the Navigation Company and the Central 
Railroad share in the gross receipts of the leased road, they are in 
effect partners in its opération. This is évident also from the gov- 
ernment's prayer in this respect, which asks that the rental be made 
"a fixed sum instead of a proportion of the receipts from the opéra- 
tion of" the Lehigh & Susquehanna Railroad. The minimum and 
maximum provisions go a considérable distance in that direction al- 
ready, and we think it is a practical and sufficient answer to the ob- 
jection that since 1901 (except in 1902, the year of the well-known 
strike) the maximum rental has alv^rays been reached, and is therefore 
a fixed sum now. And it is likely so to continue, for under the prés- 
ent conditions the maximum will ordinarily be reached three or four 
months before the end of the year, so that a considérable margin for 
contingencies exists. 

For the reasons thus given we are of the opinion that the lease of 
the Lehigh & Susquehanna Railroad does not ofïend against the lavvs 
of the United States. It follows that the unlawful connection charged 
by the government to exist between the two groups referred to above 
has not been proved, and that the Lehigh Navigation group should be 
excluded from further considération. If the corporations embraced 
therein hâve otherwise offended against the fédéral statutes, they, 
should be attacked separately ; and therefore the bill will be dismissed 
as to them, but without préjudice to the government's right to take 
such other action as may appear désirable. 

The Reading Group. 

Since the bill is also to be dismissed as far as the Schuylkill Nav- 
igation Company and the Wilmington & Northern Railroad are con- 
cerned, we hâve left for considération the charges against the Hold- 
ing Company, the Coal & Iron Company, the Reading Railway, and 
the Central Railroad in its relation to the Reading interests. 

We do not think much time need be spent upon the charges that 
antedate the Reading reorganization in 1896. The bill makes certain 
averments of illégal and improper conduct during the earlier period 
against the old Reading Railroad and the Coal & Iron Company, and 
thèse are vigorously and circumstantially denied; but we do not feel 
called upon to go back to that period in order to apportion whatever 
blâme may now appear to be deserved. It was a time of unrestrained 
compétition, of violent industrial warfare, and of législation believed 
now by many persons to hâve been unwise. As a matter of common 
knowledge we may take note of the fact that during that period much 
was donc that is condemned at présent by gênerai opinion, although 
the practises now reprobated were then the commonplaces of business 
in some of its most important branches. Such transactions cannot 
be fairly judged, except by realizing the situation that was then pre- 
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sented and applying the standards that were then accepted without 
much dissent; and vve see no need to essay that difficult task. It is 
sufficient, we think, to take the actual condition of things at the time 
of the reorganization— no matter how that condition had corne to 
exist — and to see how it was dealt with thereafter. We are now 
considering the suit so^ far as it is based on the act of 1890 — the com- 
modities clause will be taken up hereafter — and the défendants do 
not deny the obligation to conform their conduct to the commands of 
that statute. We think they are not to be held liable in this proceed- 
ing for transactions that took place before the intervention of Con- 
gress. 

And we may say in passing that we lay no weight upon the fact 
that for three years — from 1893 to 1896 — the old Reading Railroad 
and the Coal & Iron Company were in the hands of receivers, and 
were administered by the United States court in this district. Of 
course it is not to be assumed that their business was carried on dur- 
ing those years in violation of law ; as far as we are advised, no such 
question was ever raised or suggested ; the court simply took the Coal 
& Iron Company and the old Railroad as it found them, and conduct- 
ed their business while a plan for reorganization was being perfect- 
ed, and then made the necessary decree to carry the plan into effect. 
We do not know whether the act of 1890 was considered in its re- 
lation to the plan, and we approach the considération of the présent 
charges uninfluenced by the former action of the court. 

[2] We hâve then before us a group of three corporations as 
they appear after the reorganization was complète. One of them is 
a mining company, one a carrying company, and the other is a hold- 
ing Company owning the capital stocks of the other two. This rela- 
tion has had the sanction of the Pennsylvania statutes ; but the féd- 
éral law is suprême in the field of Interstate and foreign commerce, 
and the law of a state cannot authorize its citizens, either individual 
or corporate, to violate a constitutional act of Congress. Phila., B. 
& W. R. Co. V. Schubert, 224 U. S. 603, 32 Sup. Ct. 589, 56 L. Ed. 
911. The three companies are no doubt combined; but the im- 
portant question remains : Is the combination unlawf ul ? Does it 
unreasonably restrain trade in anthracite coal? And by "trade" we 
mean the production and marketing of that article. 

There has been a récent occasion in this district to consider the 
scope of the act of 1890 (U. S. v. Keystone, etc., Co. [D. C] 218 Fed. 
502), and we shall not repeat what was said in that case. But, as 
the défendant there was a manufacturer, while other kinds of busi- 
ness are now in question, it may be proper to add a few words on 
the particular subject in hand. 

As we hâve already stated, the government does not attack the 
mining company — the Coal & Iron Company — for the bill expressly 
states : 

"Whether the [Coal & Iron] Company in and of itself is a combination in 
restraint of Interstate trade and commerce, or a monopolization of a part 
thereof, is an Issue not now tendered or intended to be raised in the présent 
proceeding." 
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It îs not difficult to see good reasons for this position. Coal is 
of no use while it remains in the ground. Its use is to be burnt, and 
no one can use it until it is brought within convenient reach. Obvi- 
ously, then, . whoever mines and prépares it for consumption per- 
forms a service to be commended. Moreover, the owner of coal in 
the ground, who has no other interest in the minerai than to sell it, 
is not in the position of an ordinary merchant, who buys goods from 
the manufacturer in order to sell them again to the ultimate con- 
sumer. The stock of such a merchant is in process of continuai re- 
newal; as long as the mills are running his source of supply is al- 
ways open, and he need not be greatly concerned about keeping a 
large stock on hand. But a miner's stock is in the ground; he is 
his own source of supply, and he can only continue to sell as long as 
his mine continues to produce. It is vitally important to him, there- 
forej that he should hâve a large reserve on which he may draw; for 
he must go out of business when his source of supply is exhausted. 
It is eJementary prudence, therefore, to look ahead and provide for 
the future. If he is a miner of coal, he must hâve coal lands; and, 
since coal is a much desired article, he is not only serving himself, 
but serving the consumer also, when he takes the necessary measures 
to prevent the supply from being exhausted or interrupted. And we 
are not aware that any fédéral statute has declared it unlawful to 
lay in a large supply of raw material in order to carry on business for 
a considérable time. The mère size of his stock does not make a. 
merchant an offender against the law. And especially should this be 
true, if in making his purchases he has acted under authority from 
a compétent législative body. 

But after a miner raises his coal to the surface and prépares it 
for consumption, it is still of little value. He may use some of it 
himself, or may sell it to his neighbors; but this is a restricted mar- 
ket, and can only benefàt a few. To make the best use of his product 
he needs many markets and many customers, for only thus can he 
make the most profit for himself and bring a desired article within 
the reach of the numerous persons that wish to use it. To accom- 
plish thèse results he must of necessity use the recognized agencies 
of transportation, the railroad and the barge or other vessel, for only 
thus can he and the consumer be brought together. Now, whatever 
promotes this resuit should ordinarily be encouraged, for trade is 
thereby created or nourished. If, therefore, a miner should find it 
economical and otherwise advantageous to build his own railroad, 
this of itself would seem unobjectionable, and even commendable. 
And if he had the right to own his own railroad, as well as his own 
mine, there would seem to be no spécial objection against a sale of 
both to another person, or against his putting them both in the hands 
of the same trustées for his own benefit. 

Of course, this is abstract reasoning, and we. are aware that con- 
crète and practical objections may be made to itin part; but we think 
it will throw light on the problem bef ore us. In 1896 the Coal & Iron 
Company was the owner of a large body of coal land — the précise 
quantity or the proportion it bears to the whole deposit does not seem 
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to be presently important — and had been mining for years. Anticipât- 
ing the future, its purchases had been beyond its présent needs ; but 
this of itself was not a violation of law, even although its holdings had 
corne to be large. Its product was much desired by many people, and 
the cessation of mining would hâve seriously affected the industry 
of the country and the comfort of many households. The state of 
Pennsylvania had given it ample authority to buy and hold the land, 
and indeed no one was attempting to take the property away, or to 
prevent the company from using it. The mines were so situated that 
the only railroad it could use at ail — or, at ail events, could use advan- 
tageously — was the Reading Railway, and if it were shut out from 
this means of getting to market its customers could not obtain the 
coal on which they were accustomed to rely. Now (laying the com- 
modities clause aside) we do not see with clearness in what the un- 
lawfulness of the Coal & Iron Company's conduct can be sâid to con- 
sist. Its business, the mining of coal, was lawful ; its ownership of 
coal lands was lawful ; and its use of the Reading Railway to get to 
market was also lawful. The Railway and the Coal & Iron Company 
were not competitors; each performed its own function in putting 
a useful article into the hands of consumers. Although the Coal & 
Iron Company was a large producer of coal, and therefore a large 
shipper and a large seller, the size of its business was not in itself 
an offense. Indeed, in some aspects it may be regarded as a merit, 
for the more coal the company produced the more extensive would 
be its opérations, thus benefiting labor and the merchants that furnish 
supplies to the mines, and the larger would be the quantity of coal at 
the consumers' command. But it is true that, while much of its con- 
duct may hâve been lawful, the Coal & Iron Company and the Rail- 
way — separately or in combination — may hâve ofïended against the 
statute in other particulars, and, if so, they must answer for whatever 
misdoing has been proved. 

[3J Much of the government's complaint seems to rest on the ad- 
mitted facts that the Coal & Iron Company's land holdings are large, 
and that the company ships and sells the largest percentage of aîî the 
coal that reaches the market. But this is not enough; before thèse 
facts can be counted as an offense under the statute, it is necessary 
to go further, and to show that harm has been done, or is likely to 
be done. Who has been injured thereby, and in what manner? At 
this point the government's proof appears to be insufficient. The com- 
bination corriplained of came into existence nearly 20 years ago, and 
it is certainly not without significance that the évidence of injury is 
so spéculative and so vague. We shall speak of one or two appar- 
ently objectionable matters in a few moments ; but (laying them aside 
and speaking generally) we may say that very little definite proof of 
injury has been ofïered. . As far as we can see, only three classes of 
persons could be injured: (1) Rival producers on a large scale, who 
might be injufed by Unfair methods of compétition; (2) smaller pro- 
' ducers, who might suffer by similar methods ; and (3) the consumer, 
who' might suffer by extortionate pricès. As to'the first class, there 
is ho évidence whatever ôh this subject, and we hâve heard no argu- 
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ment that unfair methods of compétition hâve been used. As to the 
consumer, no effort has been made to prove that the priées of coal 
hâve been oppressive, and we cannot assume it without proof ; indeed, 
although the bill does charge that extortionate profits hâve been made 
in mining and in carrying coal, the charge was abandoned, and the 
government's brief says nothing about it. The smaller producer, how- 
ever, may hâve some ground for complaint, and to this we shall turn 
our attention briefly. 

The bill avers that the Holding Company became the owner of the 
old Railroad's claim against the Coal & Iron Company, and carries it 
as an open account upon which interest is not regularly charged, and 
(when paid at ail) is only paid at small and varying rates. Although 
it is denied that the debt is now the property of the Holding Company, 
and although there is some obscurity on this subject, we are inclined 
to believe thkt the déniai is more formai than substantial. There is 
positive évidence to the effect that the Coal & Iron Company owes this 
debt to the Holding Company, and some positive évidence to the con- 
trary; but the debt is certainly carried on the books of both com- 
panies as an open account between them, and installments of interest 
are certainly being paid thereon from time to time. The Holding 
Company's answer admits; 

"That tliere is carried on the books of this défendant, in an open account 
with said Coal & Iron Company, the amount — less certain déductions — of that 
company's debt to the Phlladelphia & Readlng Railroad Company and its re- 
ceivers as it stood on November 18, 1896, amounting at that time to about 
$69,000,000, together with the above-mentioned accretion ; that on account 
of interest, other than interest on commercial loans, it bas received from the 
«aid Coal & Iron Company only the foUowing amounts: 

In 1900 $ 884,8.j0.18 

" 1901 SSfi.504.62 

" 1902 888,780.61 

" 1903 , 1,582,:B4.41 

" 1904 1,582,477.77 

" 1905 l,.5S2,2ô.î.21 

" 1906 1,58:^,?.04..5.3 

" 1907 1,5S;4,914.05 

" 1908 1,.584.4S5.40 

" 1909 93.Ô.003.19 

" 1910 743,957.87 

" 1911 320,000.01) 

" 1912 810,998.97 

" 1913 2,269,405.15" 

(But the sum of $12,000,000 paid by the Holding Company since 
1896 is not to be added to the amounts that were advanced to the 
Coal & Iron Company by the old Railroad Company. This sum was 
used to pay prior liens on the property of the Coal & Iron Company — 
known as "divisional coal land bonds"- — and was obtained by the sàie 
of bonds reserved for this and other purposes under the gênerai mori- 
gage of January, 1897.) , " 

In the same connection the government avers that the old Railroa::i 
Company gave rebates of freight to the Coal & Iron Company, and 
that the Reading Railway is now the owner of the old Railroad's 
■claim on this account. Moreover, the Railway is charged with giv- 
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ing habitually an undue and preferential crédit to the Coal & Iron Com- 
pany for similar charges. The facts concerning the charge of undue 
crédit are that weekly settlements of such rates are exacted from ail 
shippers, with rare exceptions, and that bonds to secure payment are 
ordinarily required, except in the case of a f e\v large shippers. The 
Coal & Iron Company, however, gives no bond, and is continually al- 
lowed crédits of 30 to 90 days. Its current indebtedness for freight 
during the past 6 years has always approximated $1,000,000, and on 
this sum no interest is either charged or paid. The government's com- 
plaint with regard to thèse matters is thus stated in the brief : 

"Thèse advances and accommodations extended by the Railroad Company 
to the Eeading Coal Company constituted rebates to the [Coal] Company and 
unlawful discriminations against other shippers along the line of the Kailroad 
Company, in violation of sections 2 and 3 of the Act to regnlate commerce, 
[Act Feb. 4, 1887, c. 104] 24 Stat 379, 380 [Comp. St. 1913, §§8564, 8565]." 

Tho charge, therefore, is that the Holding Company bas inherited, 
and is continuing, a discrimination in rates to the préjudice of other 
shippers along the line of the présent railway ; and if this be true the 
remedy is not within our power, but must first be sought from the 
Interstate Commerce Commission, which has primary jurisdiction of 
such matterâ 

Complaint ii also made against certain leases of coal lands that hâve 
been made to other producers since 1896 by the Coal & Iron Com- 
pany, or by one of its subsidiaries. Thèse leases of its own lands 
contain covenants requiring the lessees to ship the entire product over 
the Reading Railway System, or by such route as it may designate. 
The average annual output from thèse lands is said to be more than 
1,300,000 tons. It is merely the compulsory feature of thèse cove- 
nants that is attacked, and abstractly considered it may perhaps be 
objectionable. Practically the resuit is not likely to be considérable, 
for nearly ail the lessees hâve no other railroad available; but in 
theory the lessees should be left free to ship as their convenience and 
advantage may dictate, in case other routes should be available, and 
if the government thinks the subject sufficiently important, we think 
the compulsory feature should be canceled. 

A further complaint is made because the Coal & Iron Company, 
both before and since 1896, has purchased coal from independent pro- 
ducers. Thèse are not the 65 per cent, contracts referred to in the 
former case, but are voluntary contracts of purchase and sale, entered 
into because the parties believe them to be mutually advantageous. 
We do not find anything objectionable therein, but in any case they 
hâve been constantly diminishing during the last 10 years, and we 
think are no longer (even if they ever were) a factor that need be 
considered. 

Except as stated, no discrimination or oppression against other 
producers and sellers has been proved against the three Reading Com- 
panies. No dealer has been prevented from going into business, and 
no shipper has been prevented from shipping ail he produced. The 
Coal Company meets compétition in ail the markets it reaches. Every- 
where along the Reading Railway, the coal of other shippers ovér 
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that route meets its own coal, while at many points the Pennsylvania 
Railroad and the Lehigh Valley Railroad bring the product of other 
mines. In more distant markets, it faces the compétition of ail its 
great rivais. Neither is there any proof tha:t the price of coal has 
been extortionate or unreasonable. Even in times of scarcity, there 
has been no exaction of higher priées, although in such a situation 
some of the independent producers hâve taken advantage of the 
public need. The rates of freight hâve remained f|0r years substan- 
tially as they now are, and (except in the case of certain shippers over 
two other roads, not défendants, that reach the anthracite field) the 
Interstate Commerce Commission with full power of regulating the 
subject has not interfered with thèse rates. Indeed, the Commission 
heard and dismissed a complaint against the reasonableness of the 
rates charged by the Reading Railway and other carriers at the suit 
of Wm. R. Hearst several years ago. Neither does the évidence 
support the charge of the bill, that "the transportation of anthracite 
by railroad at the rates now and for a long time past in force has 
been and is enormously profitable" ; and this charge is not pressed 
in the govemment's brief. And the mining of coal during the years 
from 1898 to 1913, inclusive, has resulted in a profit to the Coal & 
Iron Company of no more than 18% cents per ton, while its mis- 
cellaneous receipts increase its income to about 20 cents. 

In our opinion, therefore, the principal charges against the three 
Reading Companies hâve not been sustained. 

The Centrai Railroad. 

[4] This brings us to the Holding Company's purchase of a con- 
troUing interest in the Central Railroad's stock. In the carriage of 
coal the Reading Railway and the Central Railroad are not competi- 
tors, for as has been stated they do not reach the same collieries and 
do not compete for the same shipments. And the conformation of 
the country between the coal régions and New York and Philadelphia 
is such that compétition in carriage, even by a future extension of 
their lines, is practically out of the question. The coal producers 
on the Hne of one railroad cannot ship now, and are not likely ta 
ship in the future, directly over the line of the other. They would 
hâve to reach the other line by a roundabout and indirect route that 
would ordinarily be inconvénient and disadvantageous. But both 
thèse railroads reach the same gênerai field, the same gênerai source 
of supply, and carry a similar article to many of the same markets ; 
as one of the witnesses testified, "It is a compétition of markets," and 
we shall regard the subject in that aspect. For this reason the Cen- 
tral Railroad should not be considered merely as a carrier, but also 
as the owner of nine-tenths of the stock in the Wilkes-Barre Coal 
Company, which is a large miner and shipper, and is an important 
competitor of the Coal & Iron Company. So that the situation is 
this: The Holding Company, already the owner of the capital stock 
of the Reading Railway and of the Coal & Iron Company, became 
the majority stockholder in the Central Railroad Company, which 
owns nearly ail the stock of the Wilkes-Barre Coal Company. The 
two railroads hâve been carrying the coal of thèse two large producers 
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to many of the same markets, where the coal lias been soîd in com- 
pétition. Thèse carriers transport about one-third of the total ton- 
nage of anthracite carried by ail the railroads that reach the anthra- 
cite field, and the two coal companies dispose of more than 20 
per cent. of. ail the coal taken by the market. Together they operate 
45 collieries out of 276, and 5 washeries out of 51. There are about 
120 other producers, marketing about 50,000,000 tons. 

Upon the facts thus stated we think the union of thèse interests 
in the Holding Company is condemned by the rules laid down in the 
Northern Securities Case, 193 U. S. 197, 24 Sup. Ct. 436, 48 h. 
Ed. 679; and in U. S. v. Union Pac. R. R. Co., 226 U. S. 61, 33 
Sup. Ct. 53, 57 L. Ed. 124. It must not be overlooked that the sole 
subject of the présent suit is the Interstate and foreign trade in 
anthracite coal, while the Reading Railway and the Central Railroad 
interchange a vast amount of other traflic which is of very great 
value to both Systems. This traffic is not complained of in any par- 
ticular; its importance was pointed out by Judge Lanning in the for- 
mer suit, and unless the friendly and mutually advantageous alliance 
oi the two railroads in this particular must be destroyed in order 
to reach an unlawful combination in another particular that would 
otherwise escape, we are not disposed to disturb the ownership of 
the Holding Company in the Central Railroad's stock. The railroads 
that were affected by the Northern Securities Case and by the Union 
Pacific Case difïer in many respects from the roads that serve the 
anthracite field; and (if the Reading Railway and the Central Rail- 
road alone were concerned) tlie argument of counsel that lays stress 
on thèse différences would require careful attention. But, since the 
real compétition with which we are now concerned is in the markets, 
and not between the carriers, we cannot consider thèse two railroads 
alone. The two coal companies also must be taken into account, and 
in our opinion it is their union that lends most force to the govern- 
ment's complaint. As we understand the facts, if the Central Rail- 
road were divorced from the Wilkes-Barre Coal Company, the object 
of the bill would in this respect be substantially attained, and (as this 
particular matter was not argued by counsel) we suggest it for their 
considération when the scope of the decree cornes to be determined, 

Commodities Clause. 

[5] Since the Lehigh Navigation Company need no longer be con- 
sidered, and since the government will hâve no complaint against the 
Wilkes-Barre Coal Company if the foregoing suggestion be finallv 
adopted, the commodities clause calls for attention only in its bearing 
upon the relation between the Reading Railway and the Coal & Iron 
Company. 

The clause forbids a railroad company to carry in Interstate com- 
merce after May 1, 1908, any article or commodity (with certain ex- 
ceptions) "manufactured, mined, or produced by it, or under its au- 
thority, or which it may own in whole or in part, or in which it may 
hâve any interest, direct or indirect." Act June 29, 1906, c. 3591, § 
1, 34 Stat. 585 (Comp. St. 1913/ § 8563, cl. 6). The gênerai subject 
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has recently been discussed in U. S. v. Del, Lack. & West. R. R. (D, 
C.) 213 Fed. 240, and we shall not repeat what was there said, although 
we may be allowed to refer to the opinion for a summary of the liti- 
gation concerning the carriage of anthracite coal. The situation now 
before us is not the same as in the Lackawanna Case. There the rail- 
road owned and mined the coal, and the govemment's position was 
thât either the ownership or the interest of the railroad continued; 
hère the Railway Company neither owns the land nor opérâtes the 
mines, and the questions are (1) whether the coal is nevertheless in 
substance and reality mined or produced by the Railway Company or 
under its authority ; (2) whether that company, while transporting the 
coal, has any interest therein, either direct or indirect. 

Thèse two questions are connected almost inseparably, and we shall 
make no attempt to keep them apart. On both of them the Suprême 
Court has already pronounced, and our only duty is to apply the rules 
tlius laid down. They may be stated as follows : The act of 1906 does 
not forbid a railroad to hold stock in a manufacturing, mining, own- 
ing, or producing corporation, if such corporation be a bona fide or- 
ganization. Commodities manufactured, mined, owned, or produced 
by such a corporation may be lawfully carried by the railroad, al- 
though the railroad be a stockholder in the producing corporation ; and 
this is true without regard to the extent of the railroad's stock own- 
ership, which mqy be a part or the whole. But — and the following 
prohibitions of course bear on the good faith of the relation between 
the two corporations, either in their original alliance, or in their sub- 
séquent management — the railroad company must not use the power 
given by such ownership to obliterate the distinction between the two 
organizations ; it must not exert such power so as to commingle in- 
distinguishably the affairs of both, and thus cfiuse both corporations 
to be one for ail purposes ; it must not destroy the entity of the pro- 
ducing or owning corporation, and thus make the two virtually one. 
If it actually do thèse forbidden things, then the commodities clause 
applies and condemns as unlawful such abuse of a lawful right. But 
it is the abuse that is unlawful, not the mère existence of the relation 
or of the right growing out of the lawful ownership of stock. 

And we hâve a clear déclaration by the Suprême Court about the 
meaning of "any interest, direct or indirect," in the following language 
(213 U. S. 413, 29 Sup. Ct. 527, 53 L. Ed. 836) : 

"It remains to détermine the nature and character of the interest embraced 
in the words 'In which It is interested dlrectly or Indlrectly.' Tlie contention 
of the govemment that the clause forblds a railroad company to transport 
any commodity manufactured, mined or produced, or owned in whole or in 
part, etc., by a bona fide corporation in which the transiiorting carrier hoMs a 
stock interest, however small, is based upon the assumption that such prohibi- 
tion is embraced in the words we are considering. The opposing contention, 
howerer, is that interest, direct or indirect, includes only commodities in 
which a carrier has a légal interest, and therefore does not exclude the right 
to carry commodities which hâve been manufactured, mined, produced, or 
owned by a separate and distinct corporation, simply because the transporting 
carrier may be interested in the producing, etc., corporation as an owner of 
stock therein. If the words in question are to be taken as embracing only a 
légal or équitable interest in the commodities to which they refer, they can- 
not be held to inelude commodities manufactured, mined, produced, or owi\eii, 
226 F.— 18 
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etc., by a distinct corporation merely because of a stock ownership of the 
carrier. Pullman Palace Car Co. v. Missouri Pac. R. R., 115 U. S. 587, 6 
Sup. et 194, 29 li. Ea. 499; Conley v. Mathieson Alkali Works, 190 U. S. 406, 
23 Sup. et. 728, 47 L. Ed. 1113. And that thls Is well settled also in the law 
of Pennsylvanla is not questioned. It is unnecessary to pursue tbe subject 
in mOre détail, slnce it is conceded In the argument for the government that, 
if tbe clause embraces only a légal interest in au article or commodity, It 
cannot be held to include a prohibition against carrying a commodity, simply 
because It had been manufactured, iiilned or produced, or Is owned by a corpo- 
ration in whlch the carrier is a stockholder." 

With thèse rules to guide us, let us examine the évidence. 

The govemment's brief asserts that the transaction in 1896 by which 
the three Reading Companies were brought into close aUiance was "a 
mère subterfuge and sham." A priori, we think it unUkely that those 
who were responsible for so huge a transaction, involving hundreds 
of millions of property and affecting the fortunes of numerous in- 
vestors large and small, should risk the financial disasters sure to f ol- 
low such a blunder as an attempted trick — to speak only of their intel- 
ligence and not of their character. And the évidence discloses what 
might be expected, namely, that anxious care was taken to obtain 
assurance that what was proposed was lawful. The charter of the 
Holding Company belongs to a class known in Pennsylvania as "omni- 
bus" charters, which were granted by the Législatures of 40 or 50 years 
ago with a freedom that is now generally regarded as injudicious. 
They conferred numerous and extensive powers and privilèges that 
can no longer be combined in one corporate organization. But they 
were granted in the undoubted exercise of lawful législative power, 
and the validity of the grant cannot be questioned. Many of them 
bave perished, but some hâve survived, and under them very im- 
portant rights bave grown up; the existence of thèse charters may 
perhaps be regretted, but their right to exist cannot be denied. For 
example, the Holding Company's charter, which was granted in 1871, 
is exactly the same as the charter of the Pennsylvania Company grant- 
ed in 1870, under which the Pennsylvania lines west of Pittsburgh 
are now owned and controUed. As Pennsylvania had adopted a revised 
Constitution in 1873, it was obviously of the first importance to as- 
certain whether the Holding Company's charter had been aiïected by 
the Article that declared invalid "ail existing charters or grants of 
spécial or exclusive privilèges under which a bona fide organization 
shall not bave taken place and business commenced in good faith at 
the time of the adoption of this Constitution." Accordingly, the ques- 
tion of the charter's validity and of its sufficiency for the purposes of 
reorganization was submitted to the opinion of .12 eminent counsel — 
George F. Baer, James Boyd, J. D. Campbell, Samuel Dickson, Thomas 
Hart, Jr., John G. Johnson, Victor Morawetz, Edward M. Paxson, 
Edward J. Phelps, George L,. Rives, Francis Lynde Stetson, and P. W. 
Whitridge— who agreed in the following advice: 

"In our opinion the Reading Company can legally acqulre, reçoive, and 
hold, and can mortgage and pledge, ail the stocks, securities, and proi)erties, 
Including the capital stocks of the new Railwoj/ Company, and of the Coal 
& Iron Company; and It can keep and perform ail covenants and conditions 
under whlch severally and respectively thèse two companies acqulred their 
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propertles from the purchasers. By a further increase of its capital [whleh 
was afterwards made] the Keading Company can legally issue the common 
and preferred stock and the bonds required by the plan of reorganization ; 
and to secure the payment of thèse bonds it can lawfully pledge and mort- 
gage the stock, securities, and propertles by it so acquired." 

Soon afterwards, early in January, 1897, the validity of the charter 
came before the Attorney General of Pennsylvania, who gave the sub- 
ject carefui considération, and was constrained to the conclusion — 
evidently against his wishes and his prepossessions — that the common- 
wealth of Pennsylvania could not successfully attack the chartered 
rights of the Reading Company that had been exercised before Jan- 
uary 1, 1874 — "which business was of the same gênerai character as 
that in which it proposes to engage for the purpose of controlling the 
stocks of the Railway Company and the Coal & Iron Company." 

It is not necessary to quote from the charter. The Holding Com- 
pany's power are unusually varied and extensive, and the govern- 
ment does not deny that formai and complète législative authority 
exista to do the acts complained of ; and the state of Pennsylvania 
has never contended that the company has exceeded its powers. 

The Railway Company is a Pennsylvania corporation chartered in 
November, 1896, with the ordinary powers of a railroad; practical- 
ly ail its stock is owned by the Holding Company. The Coal & Iron 
Company has had a continuons existence since March, 1871. Its 
principal object is stated to be "to purchase, sell, transport, and mine 
coal, and to mine and manufacture iron" ; and for this purpose it 
has power to buy or lease "such lands as they may deem expédient," 
It is also empowered "to subscribe for or purchase the lands or stock 
of any other incorporated company in the State of Pennsylvania"; 
and the charter further provides that "any railroad or mining com- 
pany existing under the laws of this state [may] subscribe for or pur- 
chase the stock, or purchase or guarantee the bonds, of the com- 
pany incorporated." Practically ail its stock is owned by the Hold- 
ing Company. 

In the summary of the bill already given we hâve stated in outline 
what property was sold under the decree of the Circuit Court in 1896, 
and what was donc with the property afterwards. It is enough to 
say now that after the conveyances had ail been made the Coal & 
Iron Company was again the owner of the coal lands and similar 
property ; the Reading Railway was the owner of the railroad prop- 
erty, except the equipment; and the Holding Company owned the 
equipment — leasing it, however, to the Railway — and owned also the 
capital stocks of the other two companies, with some additional prop- 
erty. Thèse acquisitions were the valuable basis of the Holding 
Company's stock, and with other securities the stock was distributed 
among the numerous persons entitled thereto under the plan of re- 
organization. We are not advised how many persons then acquired, 
or now own, the Holding Company's stock; but the number would 
undoubtedly be large. Its capital is $140,000,000, divided into 2,- 
800,000 shares, ail of which hâve been issued, and the shares are 
bought and sold on the market. In March, 1914, the 50 largest stock- 
holders — their names and holdings appear in the record— owned 
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about 1,200,000 shares, par value $60,000,000; and this leaves about 
1,600,000 shares, which are distributed in varying amounts among 
many unnamed holders. The companies are ail Pennsylvania cor- 
porations; the business of mining is carried on by the Coal & Iron 
Company, of course exclusively in Pennsylvania ; the carrying busi- 
ness of the Railway proper is also conducted within the state, as it 
niust be, and each of thèse corporations bas confined itself to its re- 
spective business since the reorganization was cornpleted. 

Thus far it seems to us that the plan now assailed by the govern- 
ment cannot be successfully attacked for lack of good faith ; we re- 
gard it as an honest attempt to cope with a perplexing financial situ- 
ation, 80 as to save an exceedingly valuable property for many per- 
sons whose investments were in serions danger, and an attempt to 
solve difficult légal problems with scrupulous regard for the law. 
The charters referred to gave the undoubted right to issue the se- 
curities and to make the conveyances described, and we cannot con- 
demn as unlawful the exercise of a lawful right for a law fui pur- 
pose. 

But even a lawful right, originally used for a lawful purpose, may 
afterwards be used to attain an unlawful object. Although the or- 
ganization of the companies may hâve been lawful, and although 
their alliance may also bave been lawful, the question remains: Hâve 
they since offended? And especially, hâve they offended agàinst the 
commodities clause? To be exact: Has the Reading Railway, since 
May, 1908, carried coal that had in substance and reality been mined 
or produced by it or under its authority, or which it owned in whole 
or in part, or in which it had any interest, direct or indirect? In our 
opinion, tbese questions must be answered in the négative, unless the 
long-established légal conceptions concerning corporate organization 
ought not to prevail in the présent case. Thèse conceptions are so 
deeply rooted in the theory and practice of the law that an immense 
readjustment of légal rules would be necessary if the légal separate- 
ness of a corporation were to disappear and be replaced by the rights 
and liabilities of the individual stockholders. The theory of sepa- 
rate corporate entity has been of enormous value, and while it has 
been sometimes abused there is no doubt that industrial society is 
largely based upon its conspicuous features of distinct and sepa- 
rate existence and of limited liability. The abuses bave been excep- 
tional, and the law has not overlooked them. Where a corporation 
is a mère screen for an individual, or where one corporation performs 
a similar office for another, the device has not been allowed to stand 
in the way of justice and fair dealing. But we may safely say that 
in practically ail such instances the élément of fraud or bad faith is 
to be found, and it is certainly rare to find a situation where such au 
élément is secure from successful attack. The casc^s already d©cided 
by the Suprême Court make the distinction between good faith and 
bad faith. In the Delaware & Hudson Case the court said: 

"We then construe the statuts as prohibiting a railroad company engaged iti 
Interstate commerce from transportlng in such commerce articles or commodi- 
ties under the following drcumstances and conditions: 
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"(a) When the article or commodity bas been manufactured, niined, or pro- 
<iueed by a carrier, or under its autliorlty, and at tlie time of ti-ansportatlon 
the carrier lias not m gooé faith before the act of transportation dissociated 
Itself from such article or commodity. 

"(b) When the carrier owns the article or commodity tp be transported in 
whole or in part 

"(c) When the carrier at the time of transportation has an interest, direct or 
indirect, In a légal or équitable sensé, in the article or commodity, not Includ- 
ing, therefore, articles or commoditles manufactured, mined, produced or 
■owned, etc., by a iona flde corporation in which the railroad Company is a 
stockholder." 

In the Lehigh Valley Case the court assumed (as the form of that 
dispute required it to assume) that the coal company there in question 
was "not a bona fide mining company," but a mère agent and instru- 
mentality of the railroad, and that "abuses" in the relations of the 
two companies brought the production, shipment, and sale of the par- 
ticular coal under the railroad's dominion, just as if it were the ab- 
solute owner ; so that the entity of the mining company was destroyed, 
and the affairs of the two companies were so commingled in admin- 
istration as to make the companies virtually one — a resuit that was 
declared to be an "abuse" of power. 

If, then, the government can succeed in the présent case, it mustof- 
f er évidence to satisfy the rules laid down by thèse décisions ; and this 
brings us to consider what facts hâve been proved. That the law has 
"been consciously and deliberately violated we do not believe, and dé- 
cline to find. But as the act of 1906 does not make the carrier's state 
of mind an essential élément in the offense, the question is still open 
whether the Reading Railway and the Coal & Iron Company (what- 
ever their intention may hâve been) hâve in fact so conducted their 
affairs as to violate the law. The government's case is substantially 
this : 

The plan of reorganization was financed as follows: After the 
various properties of the old Reading Railroad and of the Coal & 
Iron Company had been purchased by Coster & Stetson under the de- 
nrée of the United States court in this district, the purchasers con- 
veyed the railroad properties to the new Reading Railway on Novem- 
ber 16, 1896, and on November 18 the Railway transferred its capital 
stock of $20,000,000 to the purchasers and mortgaged the railroad 
properties in trust to secure $30,000,000, of which the sum of $20,- 
000,000 was presently delivered and $10,000,000 was reserved "to be 
used in part payment for new acquisitions, constructions, and better- 
ments upon the railroads and property of the Railway Company." It 
was contemplated that the Holding Company should advance the mon- 
ey for the purpose thus stated, and that the $10,000.000 of bonds- îast 
ref erred to should be used to reimburse the Holding Company for 
one-half of thèse advances. On November 18 the purchasers con- 
veyed the coal lands, with other property, to thè Coal & Iron Com- 
pany, that company agreeing to join with the Holding Company in 
a gênerai mortgage to be thereafter executed. On December 23 thè 
purchasers conveyed to the Holdings Company various bonds and 
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stocks, including the capital stocks of the Railway and of the Coal fi 
Iron Company ; conveying also the roUing stock and vessels f ormerly 
belonging to the old Railroad Company, with some other property. 
Apparently on January 1, 1897 (the agreement does not seem to be in 
the record), the Holding Company leased the equipment to the Rail- 
way by what is said to be the ordinary car trust lease, under which 
the Railway pays an annual rental. On January 5 the Holding Com- 
pany and the Coal & Iron Company united in the gênerai mortgage 
for $135,000,000 that has already been described ; it is a blanket real 
esta te and collatéral trust mortgage covering the property of both 
companies. 

Thèse agreements contain many détails. Their principal object is to 
provide and to secure the bonds and stocks that were required to sat- 
isfy the persons interested in the reorganization, to take care of the 
existing liens that were not disturbed, and to make provision for fu- 
ture needs — to thèse ends pledging as security practically ail the prop- 
erty that had formerly belonged to the old Reading Railroad and to 
the Coal & Iron Company. About $69,000,000 of bonds under the 
gênerai mortgage were reserved to pay outstanding liens of the old 
Railroad Company and of the Coal & Iron Company, thèse being liens 
prior to the mortgage, and $20,000,000 were reserved for new con- 
struction, betterment, and equipment upon the several railroads op- 
erated by the Reading Railway. The whole interest on the $99,000,OCX) 
of bonds that hâve been issued under the gênerai mortgage has been 
paid by the Holding Company. 

The govemment draws attention also to the fact that the Holding 
Company cannot déclare a dividend until it pays to the trustée under 
the gênerai mortgage five cents for each ton of coal mined by the Coal 
& Iron Company if the dividend should equal or exceed that sum, or 
a smaller amount if the dividend should be smaller. This does not 
seem to be objectionable; the probable reason for the provision is 
that to take the coal f rom the ground lessens the security of the bond- 
holders, and therefore the money payment is intended to stand in place 
of the coal. 

As the Holding Company owns practically ail the shares of the 
Railway and of the Coal & Iron Company, it necessarily votes there- 
on and thus controls the élection of their directors. Since the reor- 
ganization the three companies hâve had, with some exceptions, prac- 
tically the same boards, and the same président, secretary, and treas- 
urer. Since Mr. Baer's death in 1914, however, they do not hâve the 
same président. Their offices are in the same building in Philadel- 
phia, and their annual reports are published in the same pamphlet. 
What the situation is in récent years with référence to the payment 
of salaries does not appear to be shown fully by the record, but we 
suppose it likely that in some instances the salary may be apportioned. 
Where services are performed for more than one company — for ex- 
ample, in the case of counsel or the purchasing agent — we can see 
no objection to such a division of salary. 

Thèse are the matters upon which the govemment chiefly relies. 
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as tending to support the argument that an identity exists in organiza- 
tion and administration, and as leading to the conclusion tiiat the Hold- 
ing Company's relation to the other two companies represents "a de- 
liberate attempt to avoid the principle of public policy then contained 
in the Constitution of Pennsylvania and now embodied in the com- 
modities clause." The attitude of the government also appears in 
the f ollowing paragraph : 

"In the présent case the transactions between the Readlng Companies did 
not begtn and never hâve been carried on in good faith, but, on the contrary, 
with the purpose and resuit of retaining in the fullest degree the substantlal 
identity of the transporting company and of the producing company by a 
merely colorable change of form." 

We hâve already said that we are unable to find bad faith or de- 
liberate wrongdoing. But the facts relied on by the government are 
pertinent and relevant to the inquiry, whether there has in fact been 
a violation of the commodities clause, whatever the intention of the 
parties may hâve been, and in this aspect they hâve received careful 
considération. In our opinion they do not adequately describe the 
situation. The foUowing additional facts must also be taken into ac- 
count : 

Neither corporation owns a single share of stock in the other, and 
neither has any title or interest, légal or équitable, in the real and 
Personal property owned by the other. This séparation in légal con- 
templation is reinforced by a séparation of corporate activity; each 
keeps to its own affairs and does not meddle with the business of the 
other. The Railway has not discriminated in favor of the Coal & 
Iron Company, either in the distribution of cars or in the use of 
other facilities of transportation, and since 1897 at least no shipper 
has complained that the Coal & Iron Company was receiving any un- 
due advantage. Indeed, its employés do not even ride free over the 
railroad, which charges and receives the usual fares for their trans- 
portation. When rights of way or other forms of occupying lands 
are in question, the Railway deals with the Coal & Iron Company at 
arm's length, as with other persons, making and carrying out contracts 
in the same way. The Railway buys much of its fuel coal from the 
Coal & Iron Company and pays in cash the regular price therefor; 
the quantity has ranged from 2,000,000 tons in 1898 to about 3,500,- 
OOO in récent years. And the Coal & Iron Company pays the regular 
tariiï rates on ail its coal transported by the Railway in cars or barges ; 
during the period from 1907 to 1912, inclusive, the amount thus paid 
has been as much as $10,500,000, and was in no year less than $7,500,- 
000. 

The operative management of the two corporations is distinct. The 
Coal & Iron Company employs 25,000 men, and pays them with its 
own money and by its own paymaster. It buys its own materials, 
acting independently in the purchase thereof, and paying the cost eut 
of its own funds. It keeps its own séparate books and its separate 
bank account. In 1913 the cost of its mining opérations was $26,- 
000,000, and the coal produced thereby was sold for $30,000,000. It 
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makes its own priées on the coal it sells. The executive departments 
af the two companies are distinct in important particulars. P"or ex- 
ample, the Coal & Iron Company has its own gênerai selling agent, 
who has charge of the coal sales, and has a staff of 25 to 50 men 
under him. It has sales agencies in eight of the principal cities of 
the country, with traveling salesmen and solicitors, who sell coal over 
the eastern third of the country from Winnipeg to Galveston. From 
12 to 14 per cent, of its product is sold in the West and Middle West, 
although the principal markets are the state of Pennsylvania and 
tidewater at Philadelphia and New York. Other executive offices are 
also distinct. The gênerai freight traffic manager of the Railway, who 
is also a vice président, has been connected with the company for 40 
years, and testified that during that period he had had no connection 
whatever with the Coal & Iron Company. And the gênerai manager of 
the Railway, also a vice président, gave similar testimony, covering the 
period since 1897. To which may be added the testimony of the gen- 
tleman who is now the président of the Railway, and the testimony 
of the Railway's comptroller. During the last 10 or 12 years the 
Coal & Iron Company has spent $1,000,000 a year in carrying out its 
policy of developing and improving its collieries. The Coal & Iron 
Company pays 4 per cent, interest on commercial loans made to it 
from time to time by the Holding Comnany. 

The assets of the Coal & Iron Company are distinct from the as- 
sets of the Railway Company, and in 1912 amounted to more tiian 
$86,000,000. Of this total the coal lands f urnished $50,000,000 ; yards 
in various parts of the country, owned by the Coal & Iron Company, 
f urnished $2,500,000; shops at Pottsville, in the Schuylkill région, 
f urnished $400,000; storage yards and washeries, $850,000; and the 
improvements and equipment at its collieries, $13,000,000. 

The facts point to a séparation in f act as well as in légal theory, and 
bring the situation well within the décision in the Del. & Lack. Case 
(D. C.) 213 Fed. 240. It is true that this decree has recently (June 
21, 1915) been reversed by the Suprême Court (238 U. S. 516, 35 Sup. 
Ct. 873, 59 L. Ed. 1438), but solely for a reason that does not rule the 
questions now presented for décision. As already stated, the Lacka- 
wanna Railroad was the owner and miner of the coal, and by an 
agreement with the Lackawanna Coal Company undertook to divest 
itself of title and interest before the carriage of the coal began. Upon 
the construction of this agreement the décision turned in the Suprême 
Court, and after its meaning and effect had been ascertained, and the 
court had deterrained that it did not divest the railroad's interest in 
the coal, nothing remained but to apply the commodities clause to a 
situation that was embraced within the scope of its language. The 
foUowing quotation from the opinion will sufficiently indicate that the 
question regarded by the court as controlling was the construction of 
that agreement : 

"1. But mère stock ownership by a railroad, or by Its stockholders. In a 
producing company cannot be used as a test by which to détermine the legalî- 
ty of the transportation of such company's coal by the Interstate caiTier. 
For, when the commodity clause was under discussion, attention was called to. 
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the fart that there were a number of the anthracite roads whlch at that time 
owned stock In coal companieis. An amendment was ttien offered which, 1£ 
adopted, would hâve made it unlawful for any such road to transport coal 
belonging to such company. The amendment, however, was voted down : 
and, in the light of that indication of congressional intent, the commodity 
clause was construed to mean that It was not necessarily unlawful for a 
railroad company to transport coal belonging to a corporation in whlch the 
road held stock. United States v. Delaware & Hudson Co., 213 U. S. 414, 29 
Sup. et. 527, 53 L. Ed. 836. For a stronger reason, it would not necessarily he 
illégal for the road to transport coal belonging to a corporation wtiose stocl-; 
was held by those who owned the stock of the railroad company. 

"Nevertheless, the commodity clause of the Hepbum Act of 1900 rendered 
unlawful many transactions whlch prior to that time had been expressly au- 
thorized by the statutes of the states which had chartered the coal roads. 
And, while the Hepbum Act provided that, in the future, Interstate railroads 
should not occupy the dual position of carrier and shipper, there was, of 
course, no intent on the part of Congress to conflscate property or to destroy 
the interest of the stockholders. But still, upon adoption of the commodity 
clause, this appellee railroad was confronted with a difflcult situation. To 
shut down the mines, because the coal could not be transported. would hâve 
meant, not only a vast monetary loss to the company and its stockholders, but 
would hâve been even more harmful to the interests of the public, which 
required a constant supply of fuel. The character of coal property was such 
as to make it impossible to divide the same in kind among the railroad stock- 
holdei-s, whlle the value of the coal land was so great as to make it impracti- 
cable to find a purchaser in ordinary course of trade. It was therefore 
natural. If not necessary, to organlze a corporation with which a contract 
could be made, and out of cash received or stock issued to pay for or préserve 
the equity which the railroad shareholders had in the coal. 

"In this situation there may hâve been no impropriety in the Railroad 
Company taking the preliminary steps of organizing such a corporation. Nei- 
ther was it illégal for the stockholders of the Railroad Company to take 
stock in the Coal Company, for there are many instances in which the law 
recognizes that there may be diversity of corporate Interest, even when there 
is an identity of corporate members. A city and the county, in which It is lo- 
cated, may both hâve the same population, but différent corporate interests. 
Many private corporations hâve both stockholders and officers in common, yet 
they may nevertheless make contracts which will bind both of the separate 
entities. But whenever two such companies, thus owned or managed, make 
contracts which afCect the interest of minority stockholders, or of third per- 
sons, or of the public, the fact of their unity of management must be consid- 
ered in testing the validlty and boua fides of the contracts uuder review. 
. "2. That prlnciple is to be specially borne in mind in the présent case. 
For this is not an instance of a coal road and a coal company, both of which 
existed and had made contracts prior to the commodity clause; but a case 
where a coal company was created with the express purpose that, with stock- 
holders in common, it should be a party to a contract intended to enable the 
Railroad Company to meet the requlrements of the commodity clause and at 
the same time continue the business of buying, mining, selllng, and trans- 
portlng coal. 

"It is also to be noted that the Delaware, Lackawanna & Western Rail- 
road Company did not part with title to its coal lands, mines, and minln;,' 
machinery, as seems to hâve been done, on terms not fully stated (Uiiiteii 
States V. Delaware & Hudson, 213 U. S. 3C6, 398 [5], 29 Sup. Ct. .527, G-'î 1.. 
Ed. 836), in some of the instances discussed in the Commodity Cases. In thoîii 
the ownership of the mines had passed completely from the rallrouds to t'ic 
producing companies, and the coal property was no longer sub.iect to the délits 
of the railroad companies. After such sale of the coal lands thei-e was both a 
teehnical and a practical séparation of the légal interest of the two corpora- 
tions in the coal under the ground, on the surface, when it was transported, 
and when it was sold. The fact that the railroad held stock in the producins 
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Company, and recelved divldends thereon, did not give to tlie Railroad Com- 
pany, any more than to any other stockholder In any otlier corporation, a lé- 
gal Interest in the property of the Goal Company. Nor would the fact tbat tlie 
Eailroad Company had once owued it liave made any différence, if, by a nor- 
mal and bona fide sale at tlie point of production, tlie carrier had lost ail 
Power of control and ail rlght, title, and iuterest in the coal before the traiis^- 
portation began. United States v. Delaware & Hudson, 213 U. S. 413, top, 29 
Sup. et. 527, 53 L. Ed. 836. 

"3. But the décisions construing the statute recognize that one corporation 
can be an agent for another corporation, and that by means of stock owner- 
ship one of such companles may be converted into a mère agent or instni- 
mentallty of the other. United States v. Lehigh Valley R. R., 220 U. S. 257, 
273, 31 Sup. et. 387, 55 L. Ed. 458. And this use of one by the other, or,this 
power of one over the other, does not dépend upon control by virtue of the 
fact that stock therein is held by the Railroad Company or by its shareholders. 
For dominance of the Coal Company may be secured by a carrier (New Haven 
E. R. V. I. C. C, 200 U. S. 363, 26 Sup. Ct. 272, 50 L. Ed. 515), not only by an 
express cpntract of agency, but by any côptract which in its practical opéra- 
tion glves to the Railroad Company a control or an 'interest, direct or indi- 
rect,' in the coal sold, at the mouth of the mines. 

"Assuming then that the incorporation and organization of the Coal Com- 
pany under the auspices of the Railroad Company was légal ; assuming that 
the élection of railroad offlcers as the first managers of the Coal Company was 
not illégal; assuming that as ofRcers of the Railroad Company they could 
contraet with themselves as officers of the Coal Company ; assuming that at 
the time of organisation it was not unlawful for the Eailroad Company and 
the Coal Company, not only to hâve offlcers, but offices, in common ; and final ly 
assuming that ail thèse facts together did not, in and of themselves, establish 
an identity of corporate interest— still thèse facts taken together are most 
significant They at least prove that the relation between the parties was 
se friendly that they were not trading at arm's length. And the further 
fact that one of the parties was under a statutory disabillty as to hauling 
coal makes It necessary to carefully scrutlnlze their arrangement, in order to 
détermine whether it was a bona fide and lawful contraet of sale, or a means 
by which the railroad, though parting wlth the légal title retained an inter- 
est and control in what had been sold." 

Since the court did not discuss the constitutional questions referred 
to as "grave" questions by the opinion in U. S. v. Delaware & Hudson 
Co., 213 U. S. 367, 29 Sup. Ct. 527, 53 L. Ed. 836, it is clear that 
thèse were not regarded as necessary to the décision of the Lacka- 
wanna Case. Of course, thèse questions are not presented by this 
record either, if the conclusion we hâve reached is correct; whether 
they are presented in case that conclusion should be wrong, must be 
decided, not by us, but by the ultimate tribunal. The essential dif- 
férence between the Lackawanna Case and this, as we hâve pointed 
out above, is that hère there has been no change or attempted change 
of ownership or interest in the coal — the Railway has never owned it, 
or had any légal interest therein — and the questions presented appear 
to be those already referred to at the beginning of the discussion on 
this brEuich of the case. Following the authoritative décisions of the 
Suprême Court on this subject, we are of opinion that the commodities 
clause has not been violated by the Reading Companies. 

We regret the delay in the décision of this very important dispute, 
but, while the Lackawanna Case was pending in the Suprême Court, 
it seemed désirable, and, indeed, almost imperative, to await the resuit 
in that tribunal. And we regret the length to which this discussion 
has extended ; with every désire to shorten it, the need of stating the 
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case fully, in order to facilitate the review that will follow, has operat- 
ed to prolong the examination — we can only hope, not unduly, 
A decree may be prepared in accordance with this opinion. 

Supplemental Opinion. 

PER CURIAM. As the parties hâve not been able to agrée in ail 
respects concerning the terms of the proposed decree, this mémoran- 
dum may perhaps be useful. 

1. They do not agrée upon the question whether the charge in 
the bill, that the Central Railroad Company is violating the Com- 
modities Clause by transporting the coal of the Lehigh & Wilkes-Barre 
Coal Company, should be unreservedly dismissed, or should be dis- 
missed without préjudice. The position of the Railroad Company is 
that the charge should be unreservedly dismissed because the question 
is already res judicata. The facts to support the argument are thèse: 

A similar charge was niade against the Railroad Company in June, 
1908, by a bill filed in the group of- actions knpwn as the First Com- 
modities Cases. In the Circuit Court ail the cases were submitted on 
bill and answer, accompanied by a stipulation that such "submission 
on bill and answer, and any averment or admission in the pleading of 
either party contained, shall in no wise préjudice the said parties in 
any other suit or proceeding heretofore or hereafter instituted, and 
shall be operative and take effect only with respect to the présent suit 
and for the purposes thereof." The decrees of the Circuit Court dis- 
missing the bills were entered in October, 1908, and in May, 1909, the 
Suprême Court reversed them and remanded the cases for further 
proceedings. United States v. Delaware & Hudson Co. et al., 213 U. 
S. 366, 29 Sup. Ct. 527, 53 h. Ed. 836. In March, 1910, the Circuit 
Court reinstated the suit against the Central Railroad Company, and 
the government moved for a decree that the bill be dismissed "without 
préjudice." This motion was heard upon the identical bill, answer, 
and stipulation that had previously been considered, and the Circuit 
Court was of opinion that the record did not show that the Railroad 
Company was violating the Commodities Clause as construed by thé 
Suprême Court. The government's motion was therefore denied, and, 
after the Attorney General had declared that, in view of such déniai 
he did not intend to proceed further in the Circuit Court, a second 
decree was entered dismissing the bill without qualification. The 
case was again taken to the Suprême Court, and the decree was affirm- 
ed. United States v. Erie R. R. Co. et al., 220 U.' S. 275, 31 Sup. Ct. 
392, 55 L. Ed. 464. The Suprême Court pointed out that the govern- 
ment had made no offer in the Circuit Court to show any further 
facts, and had not withdrawn the stipulation to submit the cause on 
bill and answer; saying that, as "leave to amend was not asked, and 
as upon the facts appearing and admitted on [the] record no viola- 
tion of the Commodities Clause was shown, the decree entered may 
properly be held to hâve been in strict conformity with the opinion 
of this court." 

This, of course, is an unequivocal déclaration that upon the facts 
set forth by the bill and answer in that cause no violation of the Com- 
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raodities Clause had been shown ; and (if there were nothing eîse) the 
Central Railroad would no doubt be entitled to such protection as- 
might properly be afforded in such a situation. But the bill and answer 
were only part of the record; the stipulation formed the other part, 
and of this the Suprême Court also took notice, as the following re- 
mark will show: 

"Whatever, therefore, in view of the stipulation made below, may be tli» 
scope and effect of the decree as res judicata, we see no reason for coucludiiig 
that error was commltted by the Circuit Court in refusing to quallfy its de- 
cree." 

This décision was made in April, 1911 (United States v. Erie R. Co., 
220 U. S. 275, 31 Sup. Ct. 392, 55 L. Ed. 464), and the suit before 
us was brought in September, 1913. 

In the présent action the charge of violating the Commodities Clause 
is brought against the Central Railroad Company for the second time, 
and upon the merits of that dispute we hâve not felt bound to pass. 
The obvious reaS'On is that, if the Central Railroad Company were di- 
vorced from the Lehigh & Wilkes-Barre Coal Company, the question, 
would cease to be important. Such a séparation is provided for in- 
the decree about to be entered, and therefore, whether the question 
be res judicata or not, the charge in the bill may properly be dismissed. 
But as we hâve not passed upon the merits, and are dismissing the 
charge for a différent reason, we décline to consider now the ques- 
tion whether the Suprême Court finally settled the dispute in 1911. 
For the présent the effect of that décision will be left undetermined. 
We cannot foresee the future; the situation may so change hereatter 
as to justify the government is raising the question again, and in that 
event the effect of the Suprême Court's ruling may then be présentée! 
for décision. 

For the reason, therefore, that we hâve not passed upon the merits, 
we think the dismissal of the charge should not affect the government's 
right to proceed hereafter in case it shall be so advised. But we wish 
it to be understood, also, that in like manner our decree leaves utiaf- 
fected the right of the Central Railroad Company to set up the dé- 
fense of res judicata in such subséquent proceeding. 

2. Neither do the parties agrée completely about the method of 
dissolving the unlawful combination between the two coal companies. 
The Central Railroad Company asks us to consider the alternative 
proposition — that we should require the Reading Company to dispose 
of its stock in the Central, instead of requiring the Central to dispose 
of its interest in the Lehigh & Wilkes-Barre Coal Company. Un- 
doubtedly some reasons exist in favor of such a course, but on the 
whole the other method seems to be préférable. 

3. We agrée with the government that the séparation of interest 
between the Central Railroad Company and the Lehigh & Wilkes- 
Barre Coal Company should be effective, and to that end we think 
the bonds and other securities, as well as the stock, of the Coal Com- 
pany should be disposed of. 

4. And to the same end we think the Central Railroad Company 
should be enjoined (for the présent at least) from compelling the Coal 
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Company to send its coal over the lines of the Railroad. As long as 
the union of interest between thèse two companies exists, this provi- 
sion seems to be necessary. 

5. We are not disposed to accept the government's suggestion to 
ask for the help of the Fédéral Trade Commission. We are unable to 
see any advantage in turning this matter over to the Commission, 
instead of dealing directly with it ourselves. The défendants can 
présent their plan, as has been donc in other cases, and we can then 
consider it in the light of such objections as may be mad'e to it by 
any interest affected thereby, and can afterwards détermine finally 
what course to adopt. 

The principal matter in dispute is whether the individual stock- 
holders of the Central Railroad Company (distinguishing them from 
the Reading Company and the other corporations défendant) should 
be permitted to acquire the stock, bonds, and other securities of the 
Coal Company, and on this point, also, we agrée with the government. 
In our opinion the doctrine of the Union Paciiîc Case, 226 U. S. 470, 
33 Sup. Ct. 162, 57 L. Ed. 306, calls upon us to deny the individual 
stockholders that privilège. 

In accordance with the foregoing views the following decree will 
be entered : 

Final Decree. 

This cause having come on for final hearing upon pleadings and 
proofs, Eind having been argued by counsel bef ore three Circuit Juciges, 
sitting under the provisions of the Expediting Act of February 11, 
1903 (32 Stat. 823, c. 544, § 1), as amended by Act June 25, 1910, 
c. 428, 36 Stat. 854 (Comp. St. 1913, § 8824), and the pleadings, 
proofs, and arguments having been considered, and the opinion of 

the court having been filed, it is now, this day of , 

1915, ordered, adjudged, and decreed: 

1. Except as hereinafter provided, the bill, or pétition, is dismissed. 

2. The charge therein contained — namely, that the lease of the 
Lehigh & Susquehanna Railroad made between the Lehigh CchiI & 
Navigation Company and the Central Railroad Company of New 
Jersey, contained in the writings dated, respectivelv, March 31, ^871, 
May 27, 1883, and June 28, 1887, is in violation' of the Anti-Trust 
Act of July 2, 1890 (26 Stat. 209, c. 647)— is not sustained, aM in 
respect thereof the pétition is dismissed. But in respect of ail other 
charges against the Lehigh Coal & Navigation Company, and in 
respect of ail charges against the Lehigh & New England Railroad 
Company, and the Lehigh & Hudson River Railway Company, the péti- 
tion is dismissed without préjudice. 

3. The charge that the Central Railroad Company is violating the 
Commodities Clause of the Act to Regulate Commerce (Act June 29, 
1906, c. 3591, § 1, 34 Stat. 585 [Comp. St. 1913, § 8563]), is dis- 
missed, but without préjudice. 

4. The union of the Philadelphia & Reading Coal & Iron Com- 
pany and the Lehigh & Wilkes-Barre Coal Company througb the 
instrumentality of the Reading Company, a holding corporation— 
which owns the entire capital stock of the Philadelphia & Reading 



286 226 FEDERAL REPORTER 

Coal & Iron Company and a majority of the capital stock of the Central 
Railroad Company, the last-named company owning in turn a majoriiy 
of the capital stock of the Lehigh & Wilkes-Barre Coal Company — 
is a combination in restraint of trade and violâtes the Anti-Trust Act 
of July 2, 1890 (26 Stat. 209, c. 647). 

5. Within days from the entry of this. decree — or, in case 

an appeal be taken therefrom to the Suprême Court of the United 

States and duly prosecuted, then within days after the filing 

in this court of the mandate of the Suprême Court affirming the 
decree — the défendants shall submit to this court a plan for the dis- 
posai by the Central Railroad Company of ail the stock, bonds, or 
other securities of the Lehigh & Wilkes-Barre Coal Company now 
owned or in any manner controlled by it; the plan to be such as will 
effectually" dissolve the unlawful combination and create a situation 
in harmony with law. If the défendants shall fail to présent a plan 
within the period stated, or if the plan submitted shall be rejected, 
this court will take such further steps, by receivership or otherwise, 
as may then seem necessary, to dispose of the stock, bonds, and se- 
curities referred to, and to dissolve etïectually the unlawful com- 
ibination, so as to create a situation in harmony with law. For this 
purpose the court retains jurisdiction of the cause. 

6. Pending the disposai of the stock, bonds, and securities referred 
to, the Central Railroad Company, the Reading Company, and ail 
corporations controlled by them, or either of them, or subject to a 
common control with them, or either of them, through stock ownership 
or otherwise, their officers, directors, agents, and employés, are hereby 
enjoined from voting or attempting to vote on any stock of the Lehigh 
& Wilkes-Barre Coati Company, from coUecting or receiving any divi- 
dends or interest upon its stock, bonds, or other securities, and from 
exercising or attempting to exercise any control, direction, supervision, 
or influence whatever over its acts, either by proxies from other stock- 
holders or otherwise. And the Central Railroad Company, the Read- 
ing Company, and ail corporations controlled by them, or either of 
them, or subject to a common control with them, or either of them, 
through stock ownership or otherwise, their officers, directors, agents, 
and employés, are perpetually enjoined from hereafter acquiring, di- 
rectly or indirectly, any interest in or control over the stock, bonds, or 
other securities of the Lehigh & Wilkes-Barre Coal Company, or any 
control over said company. And the Central Railroad Company is 
hereby enjoined from requiring, or attempting or threatening to require, 
the Lehigh & Wilkes-Barre Coal Company or any of its subsidiary 
companies to ship ail or any part of their coal tonnage over any rail- 
road or line of transportation operated or designated by the Central 
Railroad Company. 

7. AU clauses, stipulations, or covenants in leases of coal lands made 
by the Philadelphia & Reading Coal & Iron Company, or by the Lehigh 
& Wilkes-Barre Coal Company, or by any company subsidiary to or 
controlled by either, that require or purport to require the lessees to 
ship coal over any particular railroad or railroads, or' over such route 
as may be designated by any railroad or companies, are hereby declared 
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to violate the Anti-Trust Act of July 2, 1890, and therefore to be void ; 
and the coal companies and the railroad companies that are parties to 
this decree, their oiScers, directors, agents, and employés, are hereby 
enjoined from enforcing or attempting to enforce, or threatening to 
enforce, such clauses, stipulations, or covenants. 

8. The govemment is entitled to recover from the Reading Com- 
pany so much of its taxable costs in the District Court as relate to 
the subject-matter of the fourtli, fifth, and seventh sections of this 
decree. 



HAYS V. PORT OF SEATTLE. 
(District Court, W. D. Washington, N. D. September 17, 1915.) 

No. 4T. 

1. Watebs and Wateb Coueses <S=»158 — Consteuction of Waieevvay — Con- 

TBACT8. 

Laws Wash. 1893, p. 244, § 5, authorizlng the construction of a water- 
way by private contract, and providing that the contractor should hâve 
a certain time within whlch to prépare plans and spécifications after 
notice, it was Incumbent upon the contractor, when notlfied by the Laud 
Oommissioner that a certain materlal was required for the construction 
of bulkheads, to prépare plans and spécifications therefor. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 184, 186-188; Dec. Dig. <S=>158.] 

2. CONSTITUTIONAI. LAW <g=»121 OBLIGATION OF CONÏEACTS — StaTE CoN- 

STBUCTION CONTEACTS "OBLIGATION OF CONTBACT." 

Laws Wash. 1913, p. 195, 'vacating a portion of a waterway, and vest- 
Ing title thereto in a municlpality, is not unconstitutional as coustltuting 
an impalrment of contract with one having a contract to construct such 
waterway, in violation of Const. U. S. art. 1, § 10, or of the fourteenth 
amendment to the fédéral Constitution, since such act deals only with 
the subject-matter of the contract, and not with the obligations of the 
Btate under such contract ; the "obligation of a contract" being the duty 
of performance. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §§ 285, 
304r-511, 342-348; Dec. Dig. ©=121. 

For other defialtions, see Words and Phrases, First and Second Séries,. 
Obligation of Contract.] 

In Equity. Action by W. F. Hays against the Port of Seattle, to^ 
déclare unconstitutional a statute vacating a waterway. Bill dismissed. 

Will H. Thompson, of Seattle, Wash., for complainant. 
France & Helsell, of Seattle, Wash., for défendant. 

NETERER, District Judge. The complainant seeks to déclare in- 
operative and unconstitutional, as violative of the provisions of the 
fédéral Constitution, "An act vacating a portion of Smith's Cove 
waterway in the city of Seattle," approved March U, 1913 (Laws 1913,. 
p. 195). He allèges in his bill, in substance, that the défendant, Port 
of Seattle, is a municipal corporation of the state of Washington 
created by législative act of the state (Laws 1911, pp. 412-426), by 
which act the création of port districts and élection of port commis- 

£=»FoT other cases eee same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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sioners is authorized, and further allèges that on tlie 3d day of Au- 
gust, 1895, the Commissioner of Public Lands, pursuant to an aci 
of the Législature of Washington (Laws 1893, p. 241) entered into a 
contract with the complainant, W. F. Hays, and one Frank Shay, for 
the excavation of that certain public waterway knovvn as Smith's 
Cove waterway, in Seattle Harbor, and the filling in and raising above 
high tide of ail of the lands covered, by said contract situated in said 
Smith's Cove adjacent to said waterway belonging to the state of 
Washington; that bond was filed and ail of the provisions of the said 
act complied with; that on the 25th day of July, 1895, Frank Shay, 
for valuable considération, sold and assigned to complainant ail of 
his right, title, and interest in and to the application for contract, and 
in and to any and ail contracts made thereunder, and on the 7th day 
of March, 1896, Frank Shay duly assigned and transferred to com- 
plainant ail of his rigtit and interest in contract "so modified," and 
said assignment was liled with and accepted by the bondsmen and by 
the Commissioner of Public Lands; that on the 4th day of May, 1896, 
the complainant entered upon the performance of his contract, and 
commenced driving piles for the construction of the bulkhead as re- 
quired by said contract, and did other acts in préparation for such 
work, and on the 5th day of May, while so at work performing his 
part of said contract, he was notified by the Commissioner of Public 
Lands of the state of Washington, "as mas his right under the lazv," 
that he had elected to exercise the right provided by said contract 
of changing the said form of bulkhead to be used by complainant, un- 
der the terms of said contract ; and that complainant thereupon ceased 
opérations until plans and spécifications should be determined upon. 
It is further alleged that by the terms of said contract the state was 
to furnish certain right of way for the construction of said water- 
way across the peninsula separating Smith's Cove from Salmon Bay, 
and that the state f ailed to provide such right of way ; that complain- 
ant applied to the Commissioner of Public Lands of Washington from 
time to time for spécifications and a plan of bulkhead practicable for 
said waterway, and to furnish a right of way across said peninsula, 
and that at no time was a plan for bulkhead provided or the right of 
way fumished, and that the state failed to hâve the tide lands appraised 
as provided by the act of 1893, and that the défendant the Seattle & 
Montana Railway Company, known as the Great Northern Rail way 
Company, purchased from the state from time to time, and from divers 
persons, a large area of said tide lands at their nominal or appraised 
value, long af ter the making of the contract af oresaid ; and that a 
conspiracy between the défendant railway company, its officers, agents, 
and servants, and the commissioners of the défendant port commission, 
to defeat the contract of the complainant, and as a part of such con- 
spiracy, and in order to escape the payment of said cost of filling said 
lands, its officers and agents actively assisted and joined with said 
commissioners, or some of them, in obtaining the enactment into law 
of the act in issue; that after said act became law the défendant port 
commission wrongfully took possession of said waterway and bas 
exercised acts of absolute ownership of said waterway without com- 
pensation to the complainant; that it has constructed and built along 
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the sides of said watervvay upwards of 10,000 feet of so-called bulk- 
head, contrary to and différent from the bulkhead required by com- 
plainant's contract, which complainant will be required to remove in 
order to perform his contract, adding a nefcessary cost of at least $8 
per lineal foot, to the damage of complainant of at least $80,000; 
and further states that the défendant port commission has wrongfully, 
pursuant to said act, constructed in and àcross said waterway at Gar- 
field Street, a distance of 400 feet, a so-calIed bulkhead, consisting of 
piles driven therein to great depths and brush interlocked, totally 
obstructing thereby ail navigation of said waterway beyond Garfield 
Street, "which will cost complainant at least the sum of $5,000 to 
remove," and has wrongfully removed "earth from about one-half of 
said waterway at the outer end thereof at what is known as deep 
water, and extended thereon to said Garfield street and placed the 
same in said waterway at the inner end thereof at and beyond said 
bulkhead therein at said Garfield street," and "that there were at least 
1,500,000 cubic yards of earth so wrongfully removed, taken, and de- 
posited as aforesaid, necessarily entaiHng an added cost for its re- 
moval over and above what it would hâve cost this complainant of at 
least seventy-five thousand dollars ($75,000)"; and charges that the 
act of March 11, 1913, supra, is violative of section 10, art. 1, of the 
Constitution of the United States, and of article 14, section 1, of the 
amendments to the Constitution of the United States. 

A judgment of nonsuit has been entered in favor of the défendant 
Seattle & Montana Railway Company, upon the proofs being taken 
on the part of complainant, and, on motion of complainant, the action 
dismissed against the Attorney General of the state. The port com- 
mission answers, and dénies practically ail of the allégations of the 
bill of complaint. It dénies that the complainant is entitled to any 
relief whatever, admits that sundry and divers tracts of tide lands 
were sold by the state at their appraised value, and admits that since 
the passage of said act the port of Seattle has engaged in works of 
harbor improvement. There is no évidence tending to show any con- 
spiracy. 

Many objections were urged upon the taking of testimony with re- 
lation to the exécution of the contract and the respective interest of 
the parties, and some emphasis placed lipon the fact that Shay, at 
the time of exécution of the contract, August 3, 1895, had, on July 
25, 1895, disposed of ail of his interest in the apphcation for contract, 
as appears from assignment offered in évidence, and while his name 
appears signed to the contract, it is admitted upon the trial by W. F. 
Hays, the complainant, that he signed Shay's name to the contract, 
claiming that he at that time was the duly authorized attorney in 
fact of Shay, pursuant to the letter of attorney which is filed in évi- 
dence, which, however, shows that it was executed and acknowledged 
on the 2d day of March, 1896. Référence to the modified contract, 
which is approved by the Governor, shows that this was signed bv 
Hays, Shay, and Forrest, the Land Commissioner, on the 26th dav 
of February, 1896, being several days prior to the date of the letter 
of attorney, while the contract originally was signed August 3, 1895. 
This contract was approved by Governor McGraw on the 7th day 
226 F.— 19 
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of March, 1896. Mr. Hays, in signing Mr. Shay's name to the con- 
tract, did not sign it as attorney in fact. The bond which was filed 
in support of this contract, as provided by law, was signed by com- 
plainant and by Mr. Hays as attorney in fact for Mr. Shay. It is 
contended that this contract was in fact never executed by the ap- 
plicants under the notice and appHcation to fill in thèse tide lands 
pursuant to the act of 1893, and, there being no enforceable con- 
tract, that no légal proceedings could be taken thereunder. It is fur- 
ther contended by the défendant that the controUing considération for 
the exécution of the contract in its modified form, which bears the 
approval of the Governor of the state, and which is necessary to give 
it vitality, was the récital in the modified contract as executed, which is : 

"Wàereas, in the opinion of the Governor of the state, it would be detri- 
mental to the Interest of the state to enter Into a contract with sald W. F. 
Hays and Frank Shay, or with either of them, or with any other person or 
persons, corporation, or corporations, to excavate the above-mentioned water- 
way, except upon the espress terms and conditions, as the principal) considéra- 
tion, that said contractors would undertake at their own cost and free of cost 
to the United States of America, the state of Washington, the county of 
King, and the city of Seattle, to excavate the waterway extending from the 
north end of said waterway and across the penlnsula separating Smith's 
Cove from Salmon Bay, such excavation to be made under the supervision 
and in accordance to the plans of the engineer to be deslgnated by the state 
or the United States, said waterway, when excavated, to be owned, possess- 
ed, and controUed by the United States of America, or by said state, free of 
cost to the said state or United States, whenever said state or United States 
shall demand possession of the same" 

— and that the sélection of the route for the Lake Washington Canal 
by the govemment, other than the route from Salmon Bay to Smith's 
Cove, eliminated entirely the proposed canal across the peninsula from 
Smith's Cove to Salmon Bay, and that upon the sélection of the route 
the state declined to further proceed under the contract, and the claim- 
ant, likewise realizing and appreciating that the contract for the ex- 
cavation of the waterway and the extension of the project across the 
peninsula from Smith's Cove to Salmon Bay was one proj ect, declined 
to proceed, and he stated, "Every one knew that the government canal 
was a part of the project and it had to be worked together," and stated 
to Land Commissioner Calvert that he could not proceed with the 
contract until the right of way was obtained by the state for the 
canal. On November 2, 1901, Land Commissioner Calvert wrote to 
complainant : 

"That the state of Washington will not, under any considération, fumish 
the rlght of way over the peninsula as reîerred to in your modiûed contract ; 
nor will the state In any way bind itself to pay you the cost of the right of 
way if obtained by you." 

No steps were ever taken by the complainant to compel the state 
to obtain its right of way ; nor did he act under the provisions of the 
modified contract which authorized him to proceed, obtain the right 
of way, and perform the excavations necessary to complète the fiUing 
of the lands described in the contract and require payment on the 
part of the state as by the terms and provisions of the contract pro- 
vided. The provision referred to reads as follows: 
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"In considération of the fôregoing provisions of the contract as herein modi- 
fied, the said W. F. Hays * * * hereby further agrée and covenant 

• • • that they will excavate the lands across said peninsula, * * * 
in so far as said excavation sliall be necessary to complète tlie filling of tlie 
lands described in the foregoing contract as herein modifled, at their own Per- 
sonal cost and expense, and vi'hen the work of such fllling and excavation 
shall hâve been completed * * * the said W. F. Hays • * • hereby 
agrée to turn over to the state of Washington, or to the tJnited States, either' 
or both, upon its or their demand therefor, * * * said excavation and 
right of way, free of cost to said state or United States, and clear of any 
lien or liens thereon, if the right of waij and the privilège of so excavating 
across the said peninsula shall 6e accorded to the parties of the second part 

• • * free and clear of any cost or expense to them therefor." 

It is contended the phrase "if fair compensation shall be made to 
them therefor, which compensation, if not mutually satisfactory, shall 
be submitted to arbitration," authorized the complainant to obtain the 
right of way and be compensated therefor prior to tuming the com- 
pleted work over to the state or to the national government, and this 
contention does not appear to be without merit, as clearly the only 
construction that can be placed upon the language employed would 
carry such a conclusion. The conclusion reached, as hereafter stated, 
makes it unnecessary to pass upon the foregoing contentions. It is 
further contended on the part of the défendant port commission that 
complainant was required, under the law which authorizes the con- 
tract under which he is proceeding, to prépare maps, spécifications, etc., 
with relation to the work for the retaining walls in the waterway, 
and that, since complainant concèdes that it was the right of the Land 
Commissioner to change the form of bulkhead specified in the originaJ 
contract, the duty immediately devolved upon the complainant, upon 
the suggestion of Land Commissioner Forrest, on May 12, 1896, con- 
firmed by letter of June 9th, in which he says : 

"You will recall the conversation we had at the Butler Hôtel in Seattle on 
or about May 12th last. In that conversation I told you that Mr. Gillis, en- 
gineer for this department, had reported to me that nothing less substautial 
than a stone bulkhead would answer the purpose in the improvement of 
Smith's Cove waterway, contempla ted by you" 

— to prépare and tender spécifications covering the work. This duty 
became more emphatic on November 17, 1898, when Land Commis- 
sioner Bridges, by letter, stated that: 

"The plans for retaining wall are utterly Impracticable and without merit. 
Owing to the height to which the retaining wall must be t>uilt (some 28 f eet) 
along the outer face of the embankment, its exposed position, and the great 
values dépendent on its integrity for their existence, you are hereby notified 
to submit plans, spécifications, and estimâtes for a stone wall. The retaining 
wall for the interior of the waterway could, properly, be made of brush on 
the same plan as the Lake Washin^on Waterway Company; but for the 
retaining wall in front, a distance of 9,000 feet, it will require about 200,000 
cubic yards of rock ; the Temaining wall, 5,500 feet, may be of brush aïter 
approved plans." 

To which, on December 2d foUowing, complainant, in reply, says : 

"I beg to state in the flrst place that, after careful examination of the law 
under which the contract referred to was entered Into with the state and the 
terms of tne contract itself, I am foiced to the conclusion that any plan of a 
stone wall, as suggested in your letter, would entall such an excess of expeçsQ 
upon the lands to be thereby impounded as to amount to a practical confisca- 
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tiOB, and unless the burden of expense for such a structure be borne by the 
State out of some spécifie fund authorlzed for such purpose, I cannot see the 
reason for submittlng plans contemplating such a change f rom the one provid- 
ed in the contract. If you désire me to furnish plans for a bullîhead, or re- 
taining wall, to increase In point of strength the one provided for In the con- 
tract (which expérience has shown to be sufflcient and practicable for the 
purposes required under said contract) I shall be pleased to furnish same at 
the earliest date possible." 

On December 17, 1898, complainant again wrote to Commissioner 
Bridges as follows: 

"It was my intention, on Thursday of this week, when in Olympia, to hâve 
had a further talk with you relative to the matter of proposed change in bulk- 
head, also as to the eut between Salmon Bay and Smith's Oove. Of course 
you understand that the state imposed as a condition précèdent to the Govern- 
or's approving the contract that I should make that eut, the right of way to 
be, of course, provided by the state. This has not yet been done, and I 
would like to do anything I can to hâve this obtained and settled, as the 
matter of bulkhead or détails as to the work will naturally adjust themselves. 
I speak of this because I am satisfied that the contract is an entirety, and 
unless it is susceptible of performance on both the sides of the state as well 
as myself, its opponents will resort to and obtain injunctiye relief." 

[1] I think that by the provisions of section 5 of the act under 
which this contract was authorized (Laws 1893, p. 244) it was in- 
cumbent upon the complainant, upon being notified Ijy the Land Com- 
missioner as to the change of bulkhead which was required, which it 
is conceded was the Land Commissioner' s right, to furnish plans and 
spécifications pursuant to the suggestion, and especially upon the 
suggestion of Land Commissioner Bridges, wherein it was specifically 
pointed out that the retaining wall for the interior of the waterway 
could properly be made of brush on the same plan as the Lake Wash- 
ington Waterway Company and that the wall in front for the distance 
of 9,000 feet would require about 200,000 cubic yards of rock, and that 
the remaining part of the wall, 5,500 feet, "may be made of brush 
after approved plans," or to proceed with the work, taking the letter 
as a modification of the spécification in the manner suggested and in 
connection with the plans and spécifications submitted upon the con- 
tract; and I believe it was the complainant's duty to do so, and when 
he failed to proceed with the work in accordance with the suggestions 
of Commissioner Bridges, within the time limited by law or contract, 
that he has not now a right to complain. Undfer this law, and under 
the contract, the complainant could not merely content himself with 
an occasional letter or correspondence with référence to the contract 
and the spécifications and indefinitely prolong the contract or keep alive 
any rights which he may hâve had. The testimony of Mr. Cryderman, 
an engineer of many years' expérience, and the testimony of Mr. Gillis, 
his predecessor, both of whom are engineers of renown, was to the effect 
that nothing less than a stone bulkhead would do, and, upon the sug- 
gestion of Mr. Gillis, Land Commissioner Forrest was prompted to 
make the change, and Mr. Cryderman advis'ed Land Commissioner 
Bridges; and no fact appears in the évidence which, to my mind, 
excuses the complainant in not proceeding with the work or being 
more diligent in the assertion of any right which he may hâve had. No 
act appears in the record, done by complainant with relation to this 
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contract, except application to the Suprême Court, December 16, 1903, 
for writ of niandamus to compel the Land Commissioner to appraise the 
tide lands, until November 12, 1914, when a protest to the vacation of 
Smith's Cove waterway was filed with the Land Commissioner, two 
days before the beginning of this action, and but little was donc prior 
to that time. 

[2] The act which it is sought to hâve declared unconstitutional 
(Laws 1913, p. 195) reads : 

"An act vacating a portion of Smith's Cove waterway, in the clty of Seattle, 
and vesting the title of the vacated portion in the port of Seattle. 
"Be it enacted by the Législature of the state of Washington: 
"Section 1. That ail of that portion of the Smith's Cove waterway, In the 
city of Seattle, north of the southerly line of Garfield street In said city of 
Seattle, as the same appears upon the plat of said city, be, and the same la 
hereby, vacated as a waterway of the state of Washington. 

"Sec, 2. After the date of the passage and approval of this act, and the 
time when the same shall become effective, the title to ail of that portion of 
the said Smith's Cove waterway hereby vacated shall be vested in the port of 
Seattle: Provided, however, that before such vacation shall become efïective, 
or the title to said property shall vest in said port of Seattle, the- said port 
of Seattle shall procure the consent of ail owners of property abutting upon 
the said waterway of said vacation, but the said port of Seattle shall possess 
no right to acquire any such consent by exercise of the power of emlnent 
domain, or by any proceedings whatever, against the will of any such abutting 
owner." 

By this act, it is contended, the state attempted to repndiate its con- 
tract with the complainant, in violation of article 1, section 10, of the 
fédéral Constitution, and also in contravention of the fourteenth 
amendment to the Constitution. I do not think it can be seriously 
contended that any rights guaranteed by the fourteenth amendment 
are invaded ; nor do I think that this act impairs any of the obliga- 
tions of complainant's contract. The act deals only with the sub- 
ject-matter of the contract, and not with any of the obligations. None 
of the provisions of the contract are in any way referred to or limited. 
It does vacate a part of the waterway included in the contract of the 
complainant. It does vest the title to the vacated part of the waterway 
in the défendant port of Seattle. It in no way limits the obligation 
of the state under the contract, nor attempts to restrict any of the 
rights of the complainant with relation to the contractual obligations. 
The stipulations of the contract are not impaired. 

"The term 'obligation' has been treated in extenso by many learned moral 
and civil writers, and has been somewhat mystltied by classitication, and its 
correct use in connection with the varions and numerous subjeets in which 
it has been applied has not always been very clearly established ; but the 
tenu, when used in relation to cohtracts, is neither mystical nor doubtful, 
and its meaning is well understood by the lawyers. 'Obligatio ex contractu' 
and 'obligatio ex juris vinculum' are terms of the Roman law, with well-de- 
flned meaning, 'Obligatio' is to bind. Obligation implies a duty, and a duty 
that may be enforced by law to perform the contract according to its terms. 
The Constitution of the United States uses the term In this sensé when it 
prohibits the enactment of laws impalring the obligation of contracts." Wach- 
ter V. Famaehon, 62 Wis. 117, 22 N. W. 160; Words and Phrases, vol. 6, 
p. 4483. 

The obligation of a contract is the duty of performance. It is the 
binding force, coupled with the means and right of enforcement oi* 



294 226 FEDBEAL REPORTER 

power to compel performance. The obligation of a contrac-t is and 
can be nothing less than that which obliges a person to perfomi his 
contract or repair the injury donc by a failure to perform it. It is 
created by the terms of the agreement, supported by légal and moral 
principles, and exists in acts of the parties, and is determined by the 
language employed ; and the mode of enf orcing émanâtes f rom the law- 
making body which may be exercised at its discrétion, within the pre- 
scribed limits of the Constitution. Bridge v. Bridge, 1 1 Pet. 420, 9 L. 
Ed. 773. The act in issue does not take from the binding force of the 
contract, nor limit it in its opération, nor take from the means of 
enforcement or liability to respond in damages for violation of the 
terms of the contract. Ail of the obligations of the contract remain, 
and the act does not attempt to impair them. The most that can be 
said is that the state vacated a part of the waterway and vested title 
thereto in the port commission. This may violate rights which ac- 
crued under the contract, but it does not impair its obligation. If the 
rights of complainant hâve been violated, he must look to the state, 
and his remedy is open under section 886, Rem. & Bal. Code of Wash. 
Lord v. Thomas, 64 N. Y. 107; Brown v. Colorado, 106 U. S. 95, 
1 Sup. Ct. 175, 27 L. Ed. 132 ; Caldwell v. Donaghey, 108 Ark. 60, 
156 S. W. 839, 45 L. R. A. (N. S.) 721, Ann. Cas. 1915B, 133. 

After the passage of this act, the port commission entered upon an 
extensive improvement, and expended in improvements on its prop- 
erties on the waterway and adjoining the total sum of $765,535.74. 
The amount expended on the improvement of the waterway itself 
was $142,769.65. The issue tendered is determined by what has been 
said, and it is not necessary to discuss the good faith or diligence with 
relation to this contract during the more than 19 years that hâve elaps- 
ed since the Land Commissioners advised "that nothing less substantial 
than a stone bulkhead would answer." 

An order may be presented dismissing the bill. 



LOBWE et al. v. TJNION SAVINGS BANK! OF DANBTJRX. 

SAMB V. SAVINGS BANK OF DANBURY. 

(District Court, D. Connecticut. August 12, 1915.) 

Nos. 1801, 1807. 

1. CoUETs <S=»346— Laws of State Coubt — Attachment. 

Under Act Gong. June 1, 1872, c. 255, 17 Stat. 197, providlng that in 
common-law causes in United States Circuit and District Courts the 
plaintifif shall be entitled to similar remédies by attachment novv provided 
by the laws of the state in which ,the court is held, and that such courts 
may by gênerai rules adopt such laws in the states in which they are 
held, In relation to attachments, and that the practice, pleadings, forms 
and modes of proceeding in civil causes, other than in equity and ad- 
miralty, in United States Circuit and District Courts shall conform as 
nearly as possible to the practice in like causes in the courts of record in 
the state whereiu such courts are held, Congress expressly adopted as 
the law of the United States the Connecticut state law of attachment in 

e=>For other cases ses sam» topio & KEY-NUMBER m ail Kêy-Numbered Digests & Indexes 
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ail common-law causes brought in the District Court of the United States 
for the District of Connectlcut, and tlie metliod to be followed in maklng 
an attachment, in prosecuting it to effect, and in determining wlien ti»e 
benefit of the remedy is lost, is to be loolied for in the state law as mani- 
fested by the state attachment statute and the practice under it, Includ- 
ing state court décisions construing the statute. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 918; Dec. Dig. 
<g=346.] 

2. Gaenishment <S=»179 — Sciée Facias to Enforce — Connecticxjt Law — 

"Civil Action." 

A scire facias to enforce a judgment in an action begnn by foreign at- 
tachment, though in form a judicial writ created by statute to exécute a 
judgment, is under the Connecticut law a civil action for ail purposes of 
pleadmg, practice, and trial. 

[Ed. Note. — For other cases, see Gamishment, Cent. Dlg. §§ 335-350; 
Dec. Dig. <S=:»179. 

For other définitions, see Words and Phrases, First and Second Séries, 
Civil Action.] 

3. Gabnishment cS=»179 — Sciee Facias — Enfoeoement of Judgment in Ac- 

tion Begun bt Foeeiqn Attachment — Issue. 

A sclre facias to enforce a judgment in an action begun by foreign at- 
tachment under the law of Connecticut Involves but one Issue golng to 
the merits; I. e., the amount of money or property in the ganiishee's 
hands due or belonging to the défendant in the original action at the tlme 
of the attachment, including the incidental issue whether or not the 
property was legally attached or attachable. 

[Ed. Note. — For other cases, see Gamishment, Cent. Dig. §§ 335-350; 
Dec. Dlg. <®=j179.] 

4. Gaenishment ©=179 — Judgment bt Default — Scibe Facias. 

A judgment by default, under Connecticut law, whether the action Is In 
contract or tort, like a judgment on a demurrer overruled, has no con- 
cluslve effect upon the final judgment to be rendered, which Involves judi- 
dal action, cures no defects in the complaint or déclaration which a gên- 
erai demurrer would not hâve aided, and after Its entry, if there is un- 
certainty as to the sum for which final judgment Is to be rendered 
against a gamlshee, such garnlshee's motion In sclre facias to be heard 
in damages Is In order. 

[Ed. Note. — For other cases, see Gamishment, Cent. Dig. §§ 335-350; 
Dec. Dig. ®=>179.] 

5. Couets <g=354 — Peactiob of State Courts — Default Judgment — Assess- 

ment of Damages. 

The assessment of damages after a default judgment for plalntlff 
should be made accordlng to the practice of the state courts, since It is 
a matter of practice, and not of rlght. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 934; De& Dig. 
«S=354.] 

6. Gaenishment ®=»179 — Sciee Facias on Default Judgment — ^Assessment 

OF Damages. 

Where the clerli of a state court, as of course, under a district rule, en- 
tered judgment against défendant by default. In sclre facias to enforce 
such judgment against the gamlshee, the assessment of damages on the 
garnlshee's motion before the court was proper, since the action of the 
clerk, in determining the relief to be granted or the amount of the re- 
covery, was only a mlnlsterial act. 

[Ed. Note. — For other cases, see Gamishment, Cent. Dlg. §§ 335-350; 
Dec. Dig. <S=179.] 

Ê=5>For other cases Bee same toplo à KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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T. Gabnishmext <g=179 — Default — Motion to Assess Damages — "Heabino 
IN Damages." 

Where, In sclre fadas to enforce a default judgment against a garnishee, 
a motion to assess damages was made at a term subséquent to the entry 
of the default, It did not come too late, as it did not in any way attempt 
to open the judgment, for a "hearing in damages," after default, was a 
judlcial act, subject to review and attended with ail the formalities and 
rights incident to a trial. 

[Ed. Note. — For other cases, see Gamishment, Cent. Dig. §§ 335-350; 
Dec. Dig. (S=»179.] 

8. Gabnishment cg=>l79 — Default — Sciée Facias — Motion to Assess Judg- 

ment — Statutes. 

Under Gen. St. Conn. 1902, § T58, requiring that, in ail cases where 
judgment is rendered otherwise than on a verdict for plaintlfC, the court 
shall assess damages, and under the Practice Act for ail Oonnecticut 
courts (Oonnecticut Practice Book 1908, p. 244, § 142), providing that in 
ail actions on contract, when damages are to be assessed upon a default, 
the plaintlff must file an account, copy, statement, or blU of particulars 
verified by oath, or duly présent évidence in court in support of hls 
claim, the rule Is still in force that upon entry of a default judgment a 
defendant's motion to assess damages is in order, and such rule is not 
restricted to tort actions, but includes actions on contracts, such as ac- 
tions of scire facias to enforce a default judgment against a garnishee. 

[Ed. Note. — For other cases, see Gamishment, Cent. Dig. §§ 335-350; 
Dec. Dig. ®=»179.] 

9. Judgment <®=>111 — Depault — Motion to Assess Damages — Statute. 

Pub. Laws Conn. 1907, c. 112, providing that in every action at law lu 
which the défendant suflers a default, or In which judgment is rendered 
for plaintifC on overruled demurrer to the complalnt, and there is a hear- 
ing in damages, such hearing shall be to the jury, if elther party withiu 
30 days shall file with the clerk a request in writing that such hearing 
be so held, did not change the rule as to the nature, scope, or effect of a 
default, that it has no concluslve effect on the final judgment. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 202 ; Dec, 
Dig. ®=111.] 

10. Garnishment <S=179 — Scibe Facias — Notice of Pendency of Action — 

Statute. 

Under Gen. St. Conn. 1902, § 937, providing that when a scire facias shall 
be brought to recover a debt taken by foreign attachment, if any per- 
sons jolntly or severally claim such debt as assignées, défendant in sucii 
scire facias may give notice in writing, duly served, to such claimants, 
that such scire facias isi pending, and that they may appear and défend, 
etc., and that thereupon, unless such claimants shall give to such défend- 
ant sufliclent security to indemnify him against ail costs, he may sufter 
judgment to be given against him on such scire facias, which shall be a 
bar to the claim of the assignées against him for the same, défendants in 
scire facias were entitled to grantlng of their motions that parties claim- 
tng to hold by asslgnments from the défendants in the original actions the 
moneys in the hands of the défendants in scire facias, gamishees there- 
In, be given notice in regard to the pendency of the actions in scire facias, 
as the court should direct, and that such claimed assignées give s€s 
curity. 

[Ed. Note.— For other cases, see Gamishment, Cent. Dig. §§ 335-350 ; 
Dec. Dig. <S=»179.] 

At Law. Actions by D. E. Loewe and others against the Union 
Savings Bank of Danbury_ and against the Savings Bank of Danbury, 
Défendants move for hearings in damages, and that the United Hatters 

i I — —— — 
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of North America be given notice of the pendency of the actions. 
Motions granted. 

See, also, 222 Fed. 342. 

Daniel Davenport, of Bridgeport, Conn., and Walter Gordon Mer- 
ritt, of New York City, for plaintiffs. 

William Waldo Hyde, of Hartford, Conn., for both défendants. 

John R. Booth, of Danbury, Conn., for défendant Union Savings 
Bank of Danbury. 

J. Moss Ives, of Danbury, Conn., for défendant Savings Bank of 
Danbury. 

THOMAS, District Judge. Thèse are actions of scire facias, 
brought under section 931 of the General Statutes of Connecticut, Re- 
vision of 1902, in consummation of garnishments made in the original 
actions in which the plaintiiïs, prior to the beginning of thèse actions, 
recovered judgments against the défendants, respectively. 

[1] Section 931 of the General Statutes of Connecticut pro vides: 

"Such garnishee shall be liable to satisfy .sutli judgment out of his own es- 
tate, as his own proper debt, if the effects, or tlebt, be of sufficient value or 
amount ; if not, then to the value of such effects, or to the amount of such. 
debt. A scire facias may be taken out from the clerk of the court where the 
judgment was rendered, to be served upon such garnishee, requiriug him to 
appear before such court and show cause, if any he hâve, to the contrary ; and 
the plaintiff may requlre the défendant, and the défendant shall hâve the 
right, to disclose, on oath, whether he lias any of the effects of the debtor 
in bis hands, or is indebted to him; and the parties may introduce any oth- 
er proper testimony respecting such facts. If It be found that the défendant 
has the effects of such debtor in bis hands, or is indebted to him, or if he 
makes default of appearance, or refuses to disclose on oath, judgment shall 
be rendered against him, as for bis own debt, to be paid out of his own es- 
tate with costs ; but if it appear on the trial that the effects are of less val- 
ue, or the debt of less amount tban the judgment recovered against the 
debttii-, judgment shall be rendered to the value of the goods, or to the 
auKniut of the debt; and if it appear that t'ie défendant has no effects of 
such debtor in his hands, or is not indebted to him, he shall recover costs." 

The original actions were common-law actions begun by mesne pro- 
cess, as are ail civil actions under the Connecticut practice, and were 
accompanied by foreign attachments, pur suant to section 880 of the 
General Statutes of Connecticut, Revision of 1902. The tinie fixed 
by the district rule for the défendants to plead to the pending actions 
having passed, defaults were entered by the clerk as of course, with- 
out the direction of the court, pursuant to a district rule. At the term 
subséquent to the entry of thèse defaults the défendants moved to 
hâve them opened, which motions were overruled, for the reason that 
the court, under the rigid rule of the fédéral courts, was without juris- 
diction to open a judgment entered at a previous term, and that this 
rule extended to and included defaults. 222 Fed. 342. 

The défendants now move for a hearing in damages in each of the 
actions of scire facias, and also move, pursuant to section 937 of the 
General Statutes of Connecticut, Revision of 1902, that the United 
Hatters of North America, a voluntary association claiming to hold 
by assignments from the défendants in the original actions the moneys 
in the hands of the garnishees therein, the défendants in the pend- 
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ing actions, at the time of the attachments, be given notice in regard 
to the pendency of thèse actions of scire facias as the court shall di- 
rect, and, further, that the said United Hatters of North America 
shall give to the défendants herein sufficient security to indemnify them 
against ail costs they may suffer in the event that judgment shall be 
given against them in thèse actions. 

Section 937 of the General Statutes of Connecticut provides: 

"Wlien a sclre facias shall be brought to recover a debt or effects taken by 
a foreign attachment, if any person or persous, eitber jointly or severally, 
claim such debt as assignée or assignées thereof, or such effects as owner or 
owners thereof, the défendant in such scire facias, having notice or knowl- 
edge of such assignment, ovvnership, or claim, may give notice in writing, 
signed by proper authority, and duly served, to such claimant or clainiants, 
or his or their attorney, that such scire facias is pending, and that he or they 
may appear, if they see cause, and défend against it ; which notice, when the 
claimant or claimants shall réside out of the state, shall be given in such 
time and manner as the court, before which sucli action is pending, shall di- 
rect; and thereupon, unless such claimant or claimants shall, within such 
time as such court may direct, give to such défendant sufficient security, to 
the approval of the court, to indemnify him against ail costs, he may sufCer 
judgment to be given against tdm on such scire facias, which shall be a bar 
to the claim of the assignée or assignées of the debt, or the owner or owners 
of the effects, against hlm, for the same. In case such assignée or assignées, 
owner or owners, shall give such secui-ity, and make effectuai défense against 
the scire facias, he or they shall be entitled to the costs that shall be recover- 
ed against the plaintifC; but if he or they fail to make 'an effectuai défense, 
the judgment rendered on the scire facias against the défendant shall be a 
bar to any claim against him by them for such debt or efEects. If, after such 
security has been given, the défendant, on due notice given him, shall neglect 
to appear and disclose on oath, if required, on the trial of such scire facias, 
or, in case a commission shall be issued, shall neglect to make disclosure be- 
fore the commlssioners, he shall take no ttenefit by the provisions of this sec- 
tion, nor of such security." 

• The granting of thèse motions is resisted by the plaintiffs on the 
ground that tbe court is now without jurisdiction either to reopen 
the defaults or to proceed without reopening them to hâve hearings in 
damages, or to cite in the claimants to make défense. It must be 
premised in limine that the case hère presented is not one in which 
a judgment may be rendered against a défendant in a scire facias 
under the Connecticut practice for the full amount of the original ac- 
tion, although the garnishee may not hâve in his hands a sum equal 
to that amount. Indeed, the only circumstances under which such a 
judgment can be so entered are (1) a finding that the garnishee has 
sufHcient effects in his hands ; or (2) a def ault of appearance ; or (3) 
a refusai to disclose under oath. Section 931, Gen, Stat. Conn., 
Revision 1902. None of thèse circmnstances are présent hère. Fur- 
thermore, thèse proceedings are clearly included in sections 915 and 
916 of the United States Revised Statutes. Thèse sections were 
first enacted by Congress in the Act of June 1, 1872, c. 255, 17 
Stat. at Large 197, as amendments of the Process Act, and were 
carried forward in the revision of the following year as sections 915 
and 916. They provide as f ollows : 

Sec. 915. "In common-law causes in the Circuit and District Courts the 
plaintifC shall be entitled to slmilar remédies, by attachment or otlier pro- 
cess, against the property of the défendant, which are now provided by the 
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laws of the state lu which such court is held for the courts thereof; and 
such Circuit or District Courts may, from tinie to tinie, by gênerai rules, 
adopt such state laws as may be in force in the status where they are held in 
relation to attaehments and other process : Provided, that slmilar prelim- 
inary affidavits or proofs, and similar security, as required by such State 
laws, shall be first fumished by the party seeking such attachment or other 
remedy." 

Sec. 916. "The party recoverlng a judgment in any common-law cause In 
any Circuit or District Court, shall be entitled to slmilar remédies upon the 
same, by exécution or otherwise, to reach the property of the judgment debt- 
or, as are now provided in like causes by the laws of the state in which such 
court Is held, or by any such laws hereafter enacted which may be adopted 
by gênerai rules of such Circuit or District Court; and such courts may, 
from time to time, by gênerai rulfes, adopt such state laws as may hereafter 
be in force in such state In relation to remédies upon judgments, as aforesaid, 
by exécution or otherwise." 

Comp. St. 1913, §§ 1539, 1540. 

Congress also enacted at the same time — 17 Stat. at Large, 197, § 
5 (Comp. St. 1913, § 1537) — the following provision, which was car- 
ried forward into the Revision o£ 1873 as section 914: 

"The practice, pleadings, and forms and modes of proceeding in civil caus- 
es, other than equity and admiralty causes, in the Circuit and District Courts, 
shall conform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in llke causes in the courts of rec- 
ord of the state within which such Circuit or District Courts are held, any 
rule of court to the contrary notwithstanding." 

And as the Connecticut statutes relied on were in force when thèse 
sections were passed in 1872, and, indeed, had been for a long time 
prior thereto, clearly they are now part of the judicial machinery of 
this court. Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. 197, 31 L. 
Ed. 238. In other words, Congress expressly adopted as the law of 
the United States in this district the Connecticut state law of at- 
tachment in ail common-law causes ; and the remedy so given to 
plaintiffs in this district carries with it the incidents of the state rem- 
edy. Thetefore the method to be foUowed in making an attachment, 
in prosecuting it to eflfect, and in determining when and how the ben- 
efit of the remedy is lost, is to be looked for in the state law. Russia 
Cément Co. v. Le Page Co., 174 Mass. 349, 55 N. E. 70. The scope, 
meaning, and application of a state attachment law, and the practice 
under it, including the décisions construing that law, are controlling on 
the fédéral courts. Third National Bank of Baltimore v. Teal (C. 
C.) 5 Fed. 503 ; Fleitas v. Cockrem, 101 U. S. 301, 25 L. Ed. 954. And 
the provisions of thèse sections giving to the fédéral courts the power 
to adopt by gênerai rules the state laws must be regarded as purely 
directory. Shepard v. Adams, 168 U. S. 618, 625, 626, 18 Sup. Ct. 214, 
42 L. Ed. 602. 

We are therefore brought to the three vital propositions involved 
in thèse motions : 

[2, 3] First. A scire facias to enfprce a judgment in an action be- 
gun by foreign attachment, though in form a judicial writ and a 
création of statute as a method of executing a judgment, is neverthe- 
less, under the law of the state of Connecticut, a civil action for ail 
purposes of pleading, practice, and trial, as has been repeatedly held 
by the Ccmnecticut Suprême Court of Errors. Savings Bank of Dan- 
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bury V. Downs, 74 Conn. 87, 49 Atl. 913 ; White v. Wasliîngton School 
District, 45 Conn. 59; Smj'th v. Ripley, 32 Conn. 156; Raymond v. 
Rockland Company, 40 Conn. 401. It involves one single issue, which 
gœs to the merits of the case, and that is the amount of money or 
property in the hands of the garnishee due to or belonging to the 
défendant in the original action at the time of the attachment fCun- 
ningham Lumber Co. v. N. Y., N. H. & H. R. R. Co., 77 Conn.' 628, 
630, 60 Atl. 107), including the incidental issue, whether or not the 
money or property was legally attached or attachable (Raymond v. 
Rockland Co., supra). 

[4] Second. A judgment by default, whether the action be in con- 
tract or tort, like a judgment on a demurrer overruled, has no con- 
clusive eflfect upon the final judgment to be rendered, and which in- 
volves further judicial action. It cures no defects in the complaint 
or déclaration which a gênerai demurrer would not havé aided. Judge 
Gould has stated the rule as f ollows : 

"A default cures no defects lu the déclaration which would not hâve been 
alded on a gênerai demurrer, for no facis can be presumed to hâve been 
proved when no trial has been had and no proof exhlbited. And therefore a 
motion in arrest of judgment, for the insufSciency of the déclaration, after a 
default, opérâtes precisely as a gênerai demurrer to the déclaration would 
hâve operated." Gould's Pleadings, c. 10, § 26. 

To the same effect is the statement by Chief Justice Swift, in Swift's 
Digest (Ed. 1822) 778: 

" Judgments by default do not aid defects in the same manner as verdicts ; 
but the same advantage can be taken of a defect in a déclaration after judg- 
ment by default, as under a gênerai demurrer; for a default admits only 
such facts as are alleged, and If defects should be aided by a judgment ou 
default, it mlght frequently happen that a court would give judgment for 
the plaintilï, when he is not entitled to recover. Where a promisor dépends 
upon the performance of something to be first done by him to whom the 
promise is made, and in an action on such promise the déclaration dœs not 
aver performance by the plaintiff, or that he was ready to perform, and 
there is a verdict for the plaintiff, such omission is cured by verdict, but is a 
fatal objection after judgment by default" 

In Bacon v. Page, 1 Conn. 404, the plaintiff brought suit on a prom- 
issory note. The défendant in the superior court made default of 
appearance. The court then assessed the damages and rendered judg- 
ment for the plaintiff. A wnt of error was sued out by the défendant, 
which was sustained by the Suprême Court of Errors. In the opinion 
of the court, delivered by Chief Justice Swift, it was held that the 
judgment should be reversed, notwithstanding the default. Chief Jus- 
tice Swift, in his Digest (Ed. 1822, page 784), which was published a 
f ew years subséquent to the décision in Bacon v. Page, supra, states 
the law in proceedings f ollowing a default as f ollows : 

"When judgment Is rendered on confession, the parties agrée on the exact 
sum; but when judgment is rendered upon demurrer, default, or niliil dicit, 
It is immémorial usage for the court to assess the damages without the in- 
tervention of a jury. When the action is fouuded on a eontract, and is for a 
- sum certain, the judgment is a matter of course ; but if there hâve been pay- 
i ments, or if either party disputCr.t^e sum, for which judgment is to be ren- 
dered, the regular method is to make a moti,on to the court to be heard in 
damages, in, which case they make ail thé proper inguiries of Witnesses re- 
Specting the true and just amount of the debt, and render judgment for such 
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8um as they shall find to be due. But if there be no motion to be heard in 
damages, tbe court ouglit net to render judgment for the whole sum demand- 
ed, if that is more tban appears from tbe déclaration to be due. Where th.o 
action is on a note, and tbe judgment is for more tban tlie principal and 
interest, it is erroneous." 

This statement is repeated by Judge Dutton in his revision of Swift's 
Digest (volume 1, side page 784). 

[5] A careful study of the very able opinion of Judge Nathaniel 
Shipman in Raymond v. Danbury & Norwalk Railroad Co., 14 Blatchf . 
133, Fed. Cas. No. 11,593, puts beyond any possible question the right 
and duty of this court to apply in the assessment of damages, whether 
in actions in contract or tort, the rules existing and applicable in the 
state courts of Connecticut. This opinon of Judge Shipman is of ail 
the more value as a guide because it was subsequently adopted by the 
Connecticut Suprême Court of Errors in Lennon v. Rawitzer, 57 
Conn. 583, 19 Atl. 334, as an authoritative and accurate exposition 
of the law as administered by the state court. As pointed out by 
Judge Shipman, the assessment of damages after a default is a mat- 
ter of practice, and not of right, and the assessment should be made 
according to the practice of the state courts. 

[6, 7]' Third. The assessment of damages after a default is, for 
the reasons already given, a judicial and not a ministerial act. Es- 
pecially must this be true in a case like this where the default was not 
entered under the direction of the court, but by the clerk, as of course, 
under a district rule, who acted ministerially, and not judicially, and 
where there was no necessity for judicial action in determining the 
relief to be granted or the amount of the recovery. No intendments. 
can therefore be made in support of his acts. Furthermore, it is of 
no import that thèse motions are made at a term subséquent to the 
entry of the defaults. They are not in any way attempts to open 
judgments, for a hearing in damages, after a default, is a judicial act, 
subject to review, and attended with ail the formalities and rights in- 
cident to a trial. Authorities supra. Repeated décisions of the Su- 
prême Court of Errors of Connecticut, in addition to those already 
cited, confirm this view. Havens v. H. & N. H. R. R. Co., 28 Conn. 
90 ; Lamphear v. Buckingham, 33 Conn. 237 ; Shepard v. New Haven 
& Northampton Co., 45 Conn. 54; Crâne v. Eastem Transportation 
Line, 50 Conn. 341 ; Gardner v. City of New London, 63 Conn. 274, 
28 Atl. 42. 

[8] Section 758 of the Connecticut Statutes, Revision of 1902, which 
has been continuously in force since 1672, requiritig that, "in ail cases 
where judgment is rendered otherwise than on a verdict, in favor of 
the plaintiff, the court shall assess the damages which he shall recover,' 
and the gênerai rule of practice in ordinary civil actions under the 
Practice Act in ail courts of Connecticut, providing that "in ail ac- 
tions upon contract, when damages are to be assessed upon a judg- 
ment by default, the plaintiff must file an account, copy, statement, or 
bill of particulars verified by oath, or duly présent évidence in court 
in support of his claim" (Connecticut Practice Book, § 142, p. 244). 
show clearly that the law stated by Judge GoUld and Chief Justice 
Swift is still in force, and is not restricted to tort actions,, as tl^é 
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learned counsel for the plaintiffs contend, but extends to and includes 
ail civil actions in which the damages are unliquidated. 

[9] The Connecticut statute of 1907— Public Laws 1907, c. 112, p. 
665 — providing that in every action at law in which the défendant 
suffers a default, or in which judgment is rendered for the plaintiiï 
upon a demurrer to the complaint overruled, and there is a hearing 
in damages, said hearing in damages shall be to the jury if either party 
to said action shall, within 30 days after such default entered or de- 
murrer overruled, file with the clerk of the court in which such ac- 
tion iS: pending a request in writing that such hearing in damages be 
so held, does not in any way change, the rule as to the nature, scope, 
or efïect of a default, which remain no,w the same as they did prior 
to the enactment of the statute. On the contrary, the language of 
the statute, taken in connection with the law of Connecticut as defi- 
nitely stated in the numerous authorîties cited, confirms the view of 
the law herein expressed. 

[10] It seems beyond ail question, from this examination of the 
law, that the défendants are entitled to be heard in damages. They 
are also entitled to an allowance of the motions asked for under sec- 
tion 937 of the General Statutes of Connecticut, Revision 1902, for 
the reason that the purpose of tliat statute is to make any judgment 
given against the garnishees on the scire facias a bar to any claim 
against them by the claimants of theiund. Coit v. Sistare, 85 Conn. 
573, 577, 84 Atl. 119, Ann. Cas. 1913C, 248. 

The motions may be granted. Let an order to that efïect be en- 
tered. 



GREISON V. WINET. 
(District Court, S. D. lôwa, Dàvenport Division. June 11, 1915.) 

1. Specific Perfoemance ®=»S— Eioht of Plaintiff. 

Spécifie performance of a contract Is not a matter of right, but of the 
discrétion of the court, which will be exercised only when the plalntiff 
shows a perfectly falr contract, free of roisrepresentatlon, fraud, or mis- 
apprehenslon. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 17, 
18; Dec. Dig. <g=8.] 

2. Specific Peefoemance ®=953 — CoNrEACT to Pubchase Land — Inéquita- 

ble Charactek. 

Where the agent of a real estate firm, seelcing to sell land for such firm 
and the plalntiff, falsely Induced défendant buyer to belleve that he, the 
agent, was a man of wealth, and was seeklng to dispose of his property 
solely because of bis âge, and that the buyer could make some money by 
acting as hls agent, Inducing Mm to go and inspect the properties, and 
flnally, not because the buyer wlshed to 'purchase, but because a purchase 
of the land would be an Inducement to others to Invest, the buyer was 
brought to conslder maklng such purchase, but finally refused to do so 
untU the agent, who was Insolvent, gave hlm a contract agreelng to re- 
fund the money paid under the contract, with 6 per cent. Interest, if 
demanded within a year, the contract of sale could not be speclfically en- 
forced by the plalntiff, for whose benefit It was made in part, as It was 
unconscionable and procured by fraud and false prêteuses. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. H 
160-171% ; Dec. Dig. «=>53.] 

^SBFor otber case» s»e «am* topic & KBY-NUMBIÎR In ail Key-Numbered Digasts & Indexa» 
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S. SpjGcinc Peefoemancb <S=53— Fraudtjlent Contract. 

Where the owner of land authorized a real estate flrm to s«U It, 
which employed an agent, who made a contract of sale with the buyer 
wMch was fraudulent, in that sucli agent, who was insolvent, represented 
hlmself as wealthy, and gave the buyer an agreement to refund the pur- 
chase priœ, wlth interest, If demanded within a year, the owner could 
not speciflcally enforce such contract against the buyer f ree of the equities 
created by the agent's acts, since his rights depended on the valldity of 
the contract, which was vitiated by fraud. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
160-1711/2 ; Dec. Dig. ®=553.] 

In Equity. Suit by C. H. Greison against R. M. J. Winey. Péti- 
tion dismissed. 

Arthur W. Fowler, of Fargo, N. D., and F. D. Letts, of Davenport, 
lowa, for complainant. 

Lane & Waterman, of Davenport, lowa, and Skinner & Coe, of 
Clinton, lowa, for défendant. 

WADE, District Judge. This is an action for spécifie performance. 
Perley & Lincoln, of Moorhead, Minn., were real estate agents, and 
on June 5, 1913, made a contract with the plaintifif, C. H. Greison, by 
which they became the agents of said Greison for the sale of a section 
of land in North Dakota, the terms of which will hereafter be referred 
to. On August 13, 1913, Perley & Lincoln entered into a contract 
with R. M. J. Winey, défendant herein, under which the défendant 
undertook to purchase said section of land. In order to induce Winey 
to enter into said contract, L. G. Lincoln, one of said partners, execut- 
ed the following agreement: 

"Moorhead, Minnesota, August 13, 1913. 

"II. G. Lincoln, first party, and B. M. J. Winey, second party, for a valuable 
considération hereby agrée as follows: 

"That whereas, the said Winey bas this day purchased ail of section 5, 
township 143, of range 49, Cass county, North Dakota, at price and on terms 
as stated in a certain agreement of this date, executed by and between the 
flrm of Perley &" Lincoln, as first parties, and the said Winey, as second party: 

"Now, then, if at any time within one year trom this date said Winey 
desires to be relieved of his purchase of said premises, and receive instead the 
money paid by hlm for the same, the said Lincoln sball, upon notification 
from said Winey of said facts, repay to the said Winey, within 90 days from 
and after the date of said notification, ail the money that he has paid out on 
account of said purchase price, together with interest thereon at the rate of 
6 per cent, per annum from this date, upon receiving from said Winey an 
assignment of his contract for said land, and ail his right, title, and interest 
therein. "L. G. Lincoln. 

"R. M. J. Winey." 

On September 3, 1913, Winey sent to Perley & Lincoln the fol- 
lowing letter: 

"Charlotte, lowa, Sept. 3, 1913. 

"Messrs. Perley & Lincoln, Moorhead, Minnesota — Gentlemen: I désire to 
be relieved of the purchase of ail of section 5, township 143, range 49, Cass 
county, North Dakota. I demand that the $3,500.00 sent to the Moorhead Na- 
tional Bank to be paid to Greison be retumed to me. This is in accordance 
with the agreement entered into by and between L. G. Lincoln and myself , and 
for account of Perley & Lincoln, under date of August 13, 1913, a copy of 

^=?For other cases »e* same topic & KBY-NUMBER in ait Key-Numbered Digests & Indexes 
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which contract has been sent to the Moorhead National Bank and demand 
made upon them to return said fuods. 

"Yours very truly, R. M. J. Wiuey." 

The défendant continuing to refuse to perform the contract made 
by him with Perley & Lincoln, C. H. Greison, the plaintiff, brought this 
action for spécifie performance. The défendant reHes upon numerous 
défenses, inchiding fraud and misrepresentation, failure to furnish 
an abstract showing marketable title, that the transaction is uncon- 
scionable, misdescription, etc., 

Perley & Lincoln are a copartnership ; Perley being an attorney, 
who has practiced law for many years, and who, f rom his appearance 
upon the witness stand, is a man of good ability and keen perception. 
The défendant, Winey, is a farmer, 78 years of âge, living at Charlotte, 
lowa, who from his appearance and testimony as a witness is of less 
than average normal ability, and is suffering from the weakness of 
old âge. In my view of this case, it is not necessary to consider the 
numerous questions presented. It is only necessary to détermine 
whether or not the transaction before the court is shown to be so free 
from fraud, déception, trickery, or overreaching as to be specifically 
enforced by a court of equity. 

[1] It is well settled that spécifie performance is not a matter of 
right, but of discrétion. 

"TLe contract must be free from any suspicion of its bona fides." Thomas 
V. Brewing Co., 102 Md. 417, 62 Atl. 633. 

"Spécifie performance should always be refused when tlie plaintiff has ob- 
tained the agreemeut by sbarp and unscrupulous practices, by overreaching, 
by concealment of important facts, even though not actually fi-audulent, by 
trlcliery, or by any other means which are unconscientioiis." Bloudel v. 
Bolander, 80 Neb. 531, 547, 114 N. W. 574, 580. 

"Spécifie performance Is not a matter o_f absolute right to either party, 
but rests in the discrétion of the court, to be exeroised on considération of ail 
the circumstances of each particular case. * * * The mère fact of the 
existence of a valid contract is not sullicient of itself to entitle the plaintiff to 
this relief, but the court has regard for the conduct of the parties and cir- 
cumstances outside the contract." Brewing Co. v. Brywcznsl^i, 107 Md. 69Ci, 
701, 69 Atl. 514, 516. 

"Has appellant shown htmself entitled to a spécifie performance of the 
contract, under the well-established rules of equity? Has appellant shown a 
perfectly fair contract, free from misrepresentation, fraud, or mlsappreheu- 
sion, that does not évidence an unconscionable or hard bargaln, and that is 
not in its performance oppressive upon appellee? Has he come doing equity 
at the same tlme that he Is seeking equity ; and has he come into court with. 
clean hands? It cannot be said that a contract is fair, wliere it has been in- 
duced by false représentations." Rigglns v. Trlckey, 46 Tex. Civ. App. 5C9, 
102 S. W. 921. 

"While there probably was not aetual fraud on the part of the plaintiff, 
there was what might well be oalled 'sharp practice,' not pleasant to con- 
template, and not calculated to appeal with favor to the conscience of the 
chancellor." Engberry v. Rousseau, 117 Wis. 52, 57, 93 X. W. 824, 826. 

3 Pom'. Eq. § 1405, states the rules governing actions of this kind 
as follows: 

"It [the contract] must be, in gênerai, mutual In its obligation and in its 
remedy. The contract must be free from any fraud, misrepresentation, even 
though not fraudulent, mistake, or illegality. The éléments which pecullarly 
dffect the équitable character of the agreement and of the remedy are the 
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following: The eontract must be perfectiy falr, equal, and Just In its tenus 
and in its circumstances. The eontract and the situation ot the parties must 
be suchi ttiat the remedy of spécifie performance will not be harsh or op- 
pressive." 

In note 1 to section 1405 it is stated: 

"If, then, the eontract itself is unfair, one-slded, unjust, unconscionable, or 
affected by any other inéquitable feature, or if its enf orcement would. be op- 
pressive or hard on the défendant, or would prevent his enjoyment of his own 
rights, or would work any injustice, or if the plaintiff has obtained it by 
Sharp and unscrupulous practices, by overreaching, by trickery, by taking un- 
due advantage of his position, by nondisclosure of material îCacts, or by any 
other unconscientious means, then a spécifie performance will be refused. It 
necessarily follows that a less strong case is suflicient to defeat a suit for 
spécifie performance than is requisite to obtain the remedy." 

In Smith v. Shepherd, 36 lowa, 253, the court says: 

"Spécifie performance wUl not be decreed iî there Is inequality and hard- 
ship in the eontract, as agalnst the défendant, or there be good reason to 
doubt if the défendant entered into it understandingly, or whether he might 
not hâve been sufCering some degree of obscuration of clear perception by 
reason of intoxication. In such cases a court of equity simply refuses to 
interfère, leaving the plaintiffl to proceed at law for any redress by way of 
damages to which he may be entitled." 

In the case of Zundelowitz v. Webster, 96 lowa, 587, 65 N. W. 
835, the court says: 

"The spécifie exécution of a eontract, in equity, is not a matter of absolute 
right, * * * which rests alone in the sound discrétion of the chancellor — 
a discrétion controlled by established principles of equity in view of ail the 
facts and circumstances attending the case presented." 

In Pope Manufacturing Co. v. Gormully, 144 U. S. 224, 12 Sup. 
Ct. 632, 36 L. Ed. 414, it is said : 

"To stay the arm of a court of equity from enforcing a eontract it Is by no 
means necessary to prove that it is invalid ; from time to time immémorial, it 
has been the recognized duty of such courts to exercise a discrétion, to refuse 
their aid in the enforcement of unconscionable, oppressive, or inlquitous con- 
traets, and to turn the party claiming the benefit of such eontract over to a 
court of law. * * • 'Omission or mistake in the agreement, or that it is 
unconscientious or unreasonable, or that there has been concealment, mis- 
representation, or any unfairness, are enumerated among the causes which 
will induce the court to refuse its aid.' " 

[2] In this case I hold that Winey was induced to enter into the 
eontract sued upon by methods and devices which should not receive 
the approval of a court of equity. Lincoln, one of the firm with whom 
the eontract was made, came from Moorhead, Minn., ta Charlotte, 
lowa. He in some manner became acquainted with the son-in-law of 
Winey, who brought Lincoln to Winey's house. Lincoln represented 
himself to be the owner of 30,000 acres of land in North Dakota, and 
told Winey that he was anxious to dispose of it, because he was getting 
old, and he wanted to be relieved from the burden of attention which 
it demanded. He was endeavoring to secure buyers, but he was posing 
as a wealthy landowner. This is not disputed; in fact, one of the 
impressive things in this case is that Lincoln, who was présent at the 
time of the trial, did not go upon the witness stand at ail. This is of 
226 F.— 20 
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spécial significance, because there was so much of the transactions be- 
tween the parties of which he alone had knowledge. 

Lincoln induced Winey to go around and introduce him to his 
neighbors with a view of securing purchasers, and endeavored to get 
Winey to act as agent, and with this in view induced him to go to 
Moorhead to look at the lands. There was no suggestion of a sale 
to Winey. It appears without dispute that he did not intend to pur- 
chase any property, and did not désire to purchase any property. Lin- 
coln agreed to pay his expenses if he would go up there and look 
the country over with a view of qualifying him as agent, so that he 
could impress his neighbors with the value of the land and the op- 
portunities for investment. 

At Moorhead, Perley & Lincoln both took him in an automobile, and 
drove him about the country for a day or two, examining no particular 
tract of land, except the one described in the contract, but viewing 
the country generally. When they arrived at the section of land de- 
scribed in the contract, which was at some considérable distance from 
Moorhead and at that time was growing a fine crop of wheat and flax, 
they got out of the automobile, and walked across the land in dif- 
férent ways, so that a thorough inspection of it was made; but even 
at this time there was no suggestion to Winey that he was regarded 
as a land buyer, or that he was expected to buy. 

After Winey had been there a couple of day s, he was in the office 
of Perley & Lincoln, talking things over in a gênerai way, when one 
of the partners proposed to him that he purchase this section of 
land. Winey said he did not want the land, and then they impress- 
ed upon him the fact that he was to act as their agent, and that he 
would be in a much better position to secure purchasers if he would 
show his confidence in the country by himself making an investment. 
This, according to the évidence, appealed to Mr. Winey, and yet he 
hesitated, and finally refused. Thereupon, in order to induce him 
to make the purchase, it was proposed that, if he would make the 
purchase, a contract would be executed by which, if he became dis- 
satisfied within a year, he could hâve his money back, and that the 
contract could be returned, so that it would not cost him anything. 
There is a conflict in the évidence as to whether the proposai was 
made by Lincoln individually, or by the firm, and Winey claims that 
he understood that the firm was to be bound by the contract, which 
was in fact signed only by Lincoln ; but in my view of the case, this 
is not material. 

Upon this proposition, to give him a year in which to décide whether 
he should hold the property or not, Winey consented to the purchase. 
It is not seriously contended that he would hâve purchased, except 
for this particular arrangement. Thereupon the contract of purchase 
and the contract signed by Lincoln, heretofore set out, were prepared 
and signed, and Winey returned to his home. It now appears that 
there was good reason why the contract to relieve Mr. Winey of his 
purchase within the year was not signed by the firm. It appears that 
Lincoln is insolvent, or practically insolvent, while Perley was a 
man possessed of some property. It is not seriously contended, al- 
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though Lincoln was présent in court, that the contract signed by Lin- 
coln had any value, or that it could be enforced against him. In other 
words, it appears that, as inducement to purchase the property, Winey 
was led to accept a contract signed by an insolvent, who agreed 
with him to pay him the money which he was to advance upon the 
property and to relieve him of the obligations of the contract. 

It will be observed that the contract of purchase and the contract 
signed by Lincoln were executed August 13, 1913. This contract is 
heretofore set forth in this opinion, and provided that : 

"If at any time withln one year from tbis date said Winey desires to be 
relie ved of bis purcbase of said premises, and receive instead the money paid 
by him for the same, the said Lincoln shall, upon notification from said Winey 
of said facts, repay to isald Winey, withln 90 days from and after the date of 
said notification, ail the money that he bas paid out on account of said pur- 
chase prlce, together wlth interest thereon at the rate of 6 per cent, per 
annum from this date, upon receivlng from said Winey an assignment of bis 
contract for said land, and ail bis right, title, and interest therein." 

The contract of purchase fixed the purchase price at $38,400, and 
under its terms Winey was to deposit $3,500 in the bank "as soon as 
convenient," and the balance of the cash, amounting to several thousand 
dollars, in addition to the payment reserved in the crop contract which 
Winey was to receive, was to be paid at threshing time in 1913. Be- 
tween August 13, 1913, the date of the contract, and September 3, 
1913, Winey had sent forward his $3,500 to be deposited in the bank, 
and there was correspondence in référence to the other détails to 
comply with the contract, and the abstract of title had been pro- 
cured and forwarded; but on that date, September 3, 1913, Winey 
wrote to Perley & Lincoln the letter heretofore set out in this opin- 
ion, electing to hâve tlie money returned, and to be relieved of his 
contract "in accordance with the agreement entered into by and be- 
tween L. G. Lincoln and myself." Subséquent to this time there was 
other correspondence in regard to the abstract and in regard to the 
contract. 

Without further stating the facts, from the foregoing it will ap- 
pear that the défendant was induced by Lincoln to believe that he 
(Lincoln) was a man of wealth, and was seeking to dispose of his 
property because of his âge, and that Winey could make some money 
by acting as his agent. He induced Winey to go to inspect the prop- 
erties, and finally — not because Winey wanted to purchase, but be- 
cause a purchase of a section of land would be an inducement to others 
to invest — Winey was brought to the serious considération of making 
the purchase ; but ultimately ail thèse considérations failed, and Winey 
would not purchase, but in the end he yielded when the proposai was 
made to give him a year in which to détermine whether he wanted 
to hold the property. Under the évidence, there is no question but 
that the Lincoln contract was the chief inducement which finally led 
Winey to enter into the contract; and now in a court of equity ac- 
tion is brought to enforce this contract so procured. 

It should not need discussion to make it clear that the contract sued 
on was procured by fraud and false prêteuses. Winey was led to 
believe that Lincoln was a rich man, and he was induced by Lincoln, 
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or by Perley & Lincoln to enter into the contract of purchase, by 
having Lincoln exécute to him a contract which upon ils face was 
absolute protection and indemnity against any possible loss, when in 
truth, so far as the record shows, the paper signed by Lincoln was 
worthless. 

Winey was induced to sign a contract obligating himself to pay 
sonie $38,000 for land which he did not want, for the spécifie purpose 
of inducing persons to buy land through Perley & Lincoln, under 
a spécifie agreement that at any time within a year he could receive 
the money which he had paid and deliver up the contract; and now 
it appears that the contract was signed by an insolvent, who by false- 
hood and false pretenses had convinced Winey that he was a wealthy 
landowner, entirely responsible for his contracts. A contract thus 
obtained is not only unconscionable, but it is absolutely fraudaient. 
Greison bought this land May 2, 1912, on crop payments, at less than 
$40 per acre. He made a contract with Perley & Lincoln June 5, 
1913, by which he authorized them to sell the land at $51 per acre. 
On August 13, 1913, Perley & Lincoln made the contract with the 
défendant at $60 per acre, and the évidence shows that Perley & Lin- 
coln contemplated receiving the différence between the price fixed by 
Greison and the price agreed to be paid by Winey. Thèse facts are 
significant in considering the whole transaction ; but it is not necessary 
to go into a discussion of the détails. 

[3] Counsel in argument do not seriously contend that the Lincoln 
contract is of any value, nor can there be contention that Winey was 
not induced to accept it because of the false pretenses as to the wealth 
of Lincoln; but it is strenuously urged that this contract on the 
part of Lincoln, and any fraud connected therewith, is collatéral to 
the contract, and not binding upon Greison. Gounsel take the posi- 
tion that Greison's contract stands alone, and that any fraud con- 
nected with the contract with Lincoln cannot be a défense against Grei- 
son's action herein. But Greison never made any contract with Winey. 
The contract in suit is one made with Perley & Lincoln, and not with 
Greison. The contract in part is as f oUows : 

"It is hereby understood and agreed by and between G. E. Perley and L. G. 
Lincoln, copartners as Perley & Lincoln, of Moorhead, Minn., flrst parties, and 
R. M. J. Winey, of Charlotte, lovva, as foUows." 

Greison did not sign this contract, nor did Perley & Lincoln sign it 
as his agents. He is not a party to the contract. It is signed, "George 
E. Perley," "L. G. Lincoln," "R. M. 'J. Winey." It is a contract, of 
course, for the benefit, in part only, of C. H. Greison. Many of the 
provisions of the contract are purely personal between Perley & 
Lincoln and Winey. It is a' 'contract, however, under which Greison 
can maintain action, because made for his benefit; but it is not a con- 
tract with him, and, if he b rings suit upon the contract, it is subject 
to every défense which could be made against an action by Perley & 
Lincoln upon the same contract. 

It can hardly be cohtëhded that, if Greison sues under a contract 
made h^ Perley & Lincoln,, which contract was' obtained by fraud, 
that the fraud cannot be plëaded as a défense. Greison's rights de- 
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pend upon the validity of the contract; fxaud vitiates the contract, 
and especially is this true when, as in this case, the main inducement 
to the signing of the contract by Winey, was fraudulent. In view of 
the foregoing, it is unnecessary to consider the other défenses pleaded. 
The court holds that the plaintiflf is not entitled to spécifie per- 
formance. His pétition is dismissed. Plaintifï excepts. 



McCULLOCH V. DAVENPORT SAVINGS BANK. 
(District Court, S. D. lowa, Davenport Division. July 20, 1915.) 

1. Bankruptcy <S=3226 — "Référée in Bankbuptct" — Findings — Concltt- 

eiVBNESS. 

Tlie référée in bankruptcy is a Judlcial ofBcer, and his findings on ail 
matters witliin liis jurisdiction hâve the same effect as If rendered by any 
court of gênerai jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=3226. 

For other définitions, see Words and Phrases, First Séries, Référée 
in Bankruptcy.] 

2, Bankbuptcy <©=>341 — Référée— Jubisdiction — Obdeb. 

A référée in bankruptcy, having spécifie power to détermine ail ques- 
tions arising on claims filed and objections thereto, has power, after ac- 
quiring jurisdiction, to order that objections to a claim be sustained, and 
the claim dis^llowed, unless the claimant surrender, pursuant to the 
Bankr. Act July l, 18&8, c. 541, § 57g, 30 Stat. 560 (Comp. St. 1913, § 9641), 
a préférence received. 

[Ed. Note. — Fôr other cases, see Bankruptcy, Cent. Dig. §§ 516, 528; 
Dec. Dig. ©=3341.] 

8. Bajjkbuptcy ©=3287 — V'oidable Prkfeeejjce — Action to Rbcoveb Pbop- 

ERXY. 

An action by a trustée in bankruptcy to recover property received by de- 
fendant as a voidable préférence under Bankr. Act July 1, 1898, c. 541, § 
60b, 30 Stat. 562 (Comp. St. 1913, § 9644), is not a part of the bankruptcy 
proceediugs, but is a controversy between the trustée and a third parly. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 444-447 ; 
Dec. Dig. ®=>287.] 

4. Bankruptcy ©=3341 — Findings or Refebebi — Res Judicata. 

A flnding of the référée in bankruptcy that a company, voluntarlly en- 
tering its appearance and flling a claim, bad received a voidable préfér- 
ence, was conclus! ve in a subséquent action brought by the trustée ih 
bankruptcy against the claimant to recover the property received as such 
préférence. 

[Ed. J^ote. — For pther cases, see Bankruptcy, Cent. Dig. §§ 516, 528; 
Dec. Dig. ©=3341.] 

5. Bankruptcy ©=3341 — Res Judioata — Findings of Refebeb. 

Only such findings of a référée In bankruptcy on an adjudication as to 
whether a claimant has received a voidable préférence are conclusive In 
a subséquent action by the trustée In bankruptcy to recover property as 
a voidable préférence, as were necessary to the referee's adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 516, 528; 
Dec. Dig. ©=»341.] 

6. Bankruptcy ©=^303 — Obdeb of Refebee— -Collatéral Peoceeding — ^Pbï- 

sumpxion. 

In an action brought by a trustée In bankruptcy to recover property 
which the référée in bankruptcy, in passing on a claim filed by défendant, 

igr=For other cases eee sâme topic & KBlf-NUMBBR In ail Key-Numbered Digests & Indexe» 
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has determined to constltute a voldable préférence, it wlll be presumed, 
regardless o£ whether the référée made any findings of facts, that facts 
were presented sufficient to justify his order disallowing the elàim, unless 
the claimant surrender the préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. (®=>303.] 

7. Bankrtjptcy ®=»226 — Obdee of Keferee — Notice. 

That such order of the référée failed to récite notice as provided lu 
General Order XXIII (89 Fed. xi, 32 0. C. A. xxvi), providlng that in ail 
orders made by a référée it shall be recited, according as the fact may l>e, 
that notice was given, etc., did not rei)dei- the referee's adjudication void, 
especially not as to a claimant not entltled to notice in order to confer 
jurisdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ®=»226.] 

8. Bankeuptcy iS=»284 — Voidable Préférence — Kkcoveby or Peoperty — 

Demand. 

Demand and refusai are not conditions précèdent to the right of a 
trustée in bankruptcy to recover property received as a voidable préfér- 
ence under Bankr. Act, § 60b. 

[Ed. Note. — For other cases, see. Bankruptcy, Dec. Dig. <S=>284.] 

In Equity. Suit by Edward McCulloch, trustée in bankruptcy of 
the Midland Motor Company, against the Davenport Savings Bank. 
Decree for plaintiff. 

Chas. R. Brown, of Chicago, 111., Ira J. Covey, of Peoria, 111., and 
W. M. Chamberlin, of Davenport, lowa, for complairiant. 

Isaac Petersberger and Wilson, Grilk & Wilson, ail of Davenport, 
lowa, for respondent. 

WADE, District Judge. In this action by the trustée in bankrupt- 
cy to recover property claimed to hâve been received by respondent 
as a voidable préférence under section 60b of the Bankruptcy Act, 
there is no évidence before the court except the record of the pro- 
ceedings before the référée upon the claim filed by the respondent. 

It is pleaded and proven that respondent, the Davenport Savings 
Bank, did on July 16, 1913, file a claim with the référée in bankrupt- 
cy in this estate, claiming the sum of $9,707.66. To this claim the 
complainant herein, as trustée, filed objections, alleging that the Dav- 
enport Savings Bank had, previous to the adjudication of bankruptcy, 
received a préférence, amounting to the sum of $10,621.00; said 
préférence consisting of the five automobiles, recovery of which is 
sought in this action. 

Issue being thus joined upon the claim of the Davenport Savings 
Bank, it was set down for hearing before the référée. The Daven- 
port Savings Banl<: was not présent or represented at the hearing, but 
évidence was introduced, and the référée made spécifie findings to 
the effect that the five automobiles were received by the Davenport 
Savings Bank at a time when the Midland Motor Company, bank- 
rupt, was insolvent, and that the Davenport Savings Bank had rea- 
sonable cause to believe that said company was insolvent, and to be- 
lieve that the eflfect of the transfer would be to eflfect a préférence 

<£=;3For ottier cases see same topic & KEY-NUMBER lu ail Key-Numbered Disests & Indexes 
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oî the said Davenport Savings Bank over the other creditors of said 
Company, and tbât said transfer was made within four months prior 
to the date of the bankruptcy proceedings, and the référée adjudged: 

"That the said objections of the said trustée to the said clalm of the Daven- 
port Savings Bank be and they are hereby sustained, and said clalm disallow- 
ed, unless said claimant shall surrender to said trustée said préférence in ac- 
cordance with section 57g of the Bankruptcy Act" 

[ 1 ] The principal question to be determined is whether or not said 
proceedings upon the claim of the Davenport Savings Bank before 
the référée constitute such an adjudication of the facts involved in 
this case as to render further proof of the facts unnecessary. The 
référée in bankruptcy is a judicial officer, performing certain func- 
tions as part of the bankruptcy court, and there can be no question 
but that his findings upon ail matters within his jurisdiction hâve the 
same force and effect as if rendered by any court of gênerai juris- 
diction. 

[2] Such référée has the spécifie power to hear and détermine ail 
questions arising upon claims filed, and objections thereto, and the 
référée in this case, without doubt, had the power to make the order 
aforesaid. The référée had no power to bring the Davenport Sav- 
ings Bank before him to détermine the validity of its claim; but 
the Davenport Savings Bank voluntarily conferred jurisdiction by its 
appearance, seeking relief which the référée had the power to grant 
or "refuse, according to the facts. 

[3] The référée had no power to hear and détermine the question 
involved in this case. 

"Such a suit is not a part of the 'proceedings in bankruptcy,' but is a con- 
troversy elther at law or in equity between the trustée and a thlrd party." In 
re Walsh Bros. (D. O.) 163 Fed. 352. 

So, that, if the Davenport Savings Bank had not appeared before 
the référée and sought relief at his hands, any order which he might 
make as to the validity of the transfer would be without jurisdiction 
and void. 

[4] But the Davenport Savings Bank did appear before the réf- 
érée in a matter of which the référée had jurisdiction. The finding 
by the référée was a valid, spécifie adjudication of every fact in- 
volved in this case so far as the merits are concemed. 

[5, 6] I do not refer in this statement to the extended finding of 
facts by the référée. I do not consider that such finding adds any- 
thing to the adjudication. He had no authority to find any facts, 
except those necessary for him to perform his duty, and whether 
he made any finding of facts or not, the court would hâve to assume 
in this collatéral proceeding that there were facts presented to him 
sufficient to justify his final order, in which he held that the objec- 
tions "are hereby sustained, and the said claim disallowed, unless 
said claimant shall surrender to said trustée said préférence." This 
finding of the référée was a judgment, with ail the force and efïect 
of a judgment of a court of gênerai jurisdiction. 

And now the sole question is whether or not, the référée having 
properly found in the considération of the question of which he had 
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jurisdiction, that the five automobiles were received by the Daven- 
port Savings Bank in violation of law, the bank car< , now retry that 
issue in this proceeding. It must be borne in mind that, to render 
the judgment, the référée was compelled by law to hear évidence 
upon the spécifie question in this case, and to détermine the spécifie 
question in this case, and while he did not hâve jurisdiction to render 
the judgment which must be rendered in this case, yet he was com- 
pelled to décide the question of fact between the parties upon which 
the judgment in this case must rest. 

After a fuU and careful considération of the authorities, I am 
compelled to hold that such finding by the référée is an adjudication 
of the questions of fact involved in this case, in so far as it was nec- 
essary for him to consider those facts and décide the questions of 
fact in the performance of his duty. In Union Central Life Co. v. 
Drake, 214 Fed. 536, 131 C. C. A. 82, Justice Sanbom in a very in- 
structive opinion says: 

"The rules of estoppel by which this contention must be tested are: Wheu 
the second suit is upon the same cause of action and between the sanie par- 
ties as the tirst, the judgment in the former is conclusive in the latter as to 
every question which was or might hâve been présentes and determined in 
the former. When the second suit is upon a différent cause of action, but 
between the same parties as the first, the judgment in the former action opér- 
âtes as an estoppel in the latter as to every point and question which was 
actually litigated and determined in the first action, but it is not conclusiva 
relative to otlier matters which might hâve been, but were not, litigated or 
decided. Cromwell v. Sac County, 94 U. S. 351, 24 L, Ed. 195; Grider v. 
Groff, 202 Fed. 685, 689, 121 C. C. A. 95, 99; Linton v. Insurance Co., 104 
Fed. 584, 587, 44 C. C. A. 54, 57 ; Commissioners v. Platt, 79 Fed. 507, 571, 
25 C. C. A. 87, 91 ; Board v. Sutliff, 38 C. G. A. 167, 171, 97 Fed. 270, 274 ; 
Southern Pac. Co. v. United States, 168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. Ed. 
355 ; Southern Minn. Ky. Extension Co. v. St. Paul, S. C. R. Co., 55 Fed. 690, 
5 C. C. A. 249." 

In Southern Pac. R. R. Co. v. United States, 168 U. S. 1, 18 Sup. 
Ct. 18, 42 L. Ed. 355, it is said : 

"The gênerai principle announced in numerous cases is that a right, ques- 
tion, or fact distinc-tly put in issue and directly determined by a court of 
compétent jurisdiction, as a ground of recovery, cannot be disputed in a sub- 
seijuent suit between the same parties or their privées; and even If the second 
suit is for a différent cause of action, the right, question, or fact once so de- 
termined must, as between the same parties or their privies, be taken as 
couciusively established, so long as the judgment In the tirst suit remains 
unmodified." 

In Hickman v. Town of Fletcher, 195 Fed. 907, 115 C. C. A. 595 
(Sth Cir.), the court says: 

"The gênerai principle deducible from thèse and other ca.ses is that a ques- 
tion or fact distinctiy put in issue and directly determined by a court of com- 
pétent jurisdiction as a ground of recovery or défense cannot be disputed in 
a subséquent suit between the same parties or their privies. And, even if 
the second suit is upon a différent cause of action, the right, question, or fact 
so determined must, as between the parties or their privies, be taken as con- 
olusively established so long as the judgment remains unmodified. This rule, 
said Mr. Justice Harlan, in Southern Pacific E. B. Co. v. United States, above, 
168 U. S. at page 149, 18 Sup. Ct. at page 27, 42 L. Ed. 355, 'is demanded for 
the very object for which civil courts bave been established, which is to se- 
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cure the peace and repose of society by the settlement of matters capable of 
judicial détermination.' ïhe contention of the défendant cannot be sustained." 

"Any right, fact, or matter in issue, and directly adjudicated upon, or nec- 
essarily involved in the détermination of an action before a compétent court, 
in which a judgment or decree is rendered upon the merits, cannot again be 
litigated between the parties and privies, whether the clalm or demand, pur- 
pose, or subject-matter of the two suits be the same or not. The doctrine of 
res .iudicata applles, and treats the final détermination of the action as speak- 
ing the infallible truth as to the rights of the parties as to the entire sub- 
Ject of the controversy, and every part of it must stand irrevocably closed by 
such détermination." 24 Am, & E. Ency. of Law, pages 710-712. 

"This estoppel extends, not only to every material fact within the Issues 
which are expressly litigated and determined, but also to those matters 
which, although not expressly determined, are comprehended and involved In 
the thlng expressly stated and decided. Hence it is not necessary to the 
conclusiveness of a former judgment that issues should hâve been taken upon 
tlie précise point controverted in the second action. Any conclusion which 
the court or jury must evidently hâve arrived at in order to reach the judg- 
ment or verdict rendered will be fully concluded." 24 American & Engli.sli 
Ency. of Law, page 766. 

Directly in point is the case of Moore v. Breit (D. C.) 211 Fed. 
687, in which Dooling, District Judge, says : 

"The answer, while denying the fact of préférence, does not deny that the 
proceedings were had before the référée, as alleged, with the resuit as above 
briefly stated. PlaintifC now moves for judgment on the pleadings upon the 
ground that the flndings and judgment in the proceedings before the référée 
constitute an adjudication of the facts that the money was paid to défendant 
by the bankrupt, and that such payment was a voldable préférence, and that 
thèse questions cannot again be litigated in the présent action. I am of the 
opinion that such is the effect of the referee's adjudication. The défendant, 
by presenting his claim in the bankruptcy proceeding and pressing it after 
objection made to it by the trustée that he had received a préférence, by offer- 
ing évidence upon that issue, and by acqulescing in the referee's flndings and 
judgment, is foreclosed from again litlgating the questions therein decided. 
AVhile the référée could not hâve assumed jurisdiction over thèse questions in 
the first instance, y et, when défendant submitted his clalm to the bankruptcy 
court, he also included in such submission the question as to whether or not 
he had received a préférence, provided such question were thereafter raised 
and litigated before the court or the référée in passing upon his claim. Hav- 
ing been heard once by a tribunal having jurisdiction to détermine the mat- 
ter, he cannot be heard again." 

This case was presented to the Circuit Court of Appeals, and 
affirmed in 220 Fed. 97, 135 C. C. A. 573, in which the court says: 

"Xo revlew of the foregoing flndings, conclusions, or judgment was sought. 
Becoming final, and Breit refusing to return the money so received by him as 
a préférence, the trustée brought this suit thereon in the court belovv to re- 
cover the amount. The answer of Breit contalning no déniai of the judgment 
or of any of the proceedings on which it was based, the court below rightly 
gave the complalnant judgment on the pleadings. Breit was no stranger to 
the proceedings before the référée. On the contrary, he presented his claim, 
contested the préférence alleged to hâve been received by him, introducing 
proof in behalf of his contention, and then abided by the flndings and déci- 
sion against him. He thus had a trial before a compétent offlcer of his own 
sélection of the issue he now claims the right to hâve tried by a jury. The 
conclusive answer is that he is concluded by the adverse décision of the 
référée in which he acquiesced. In such circumstances, that the court be- 
low had jurisdiction of the suit of the trustée to recover the property of the 
bankrupt unlawfully turned over to Breit is sufflciently shown by the déci- 
sions of the Suprême Court in the cases of Bardes v. Hawarden Bank, 178 U. 
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S. 524, 4 Am. Bankr. Eep. 163, 20 Sup. Ct 1000, 44 L. Ed. 1175, and Hiclis 
V. Knost, 178 U. S. 541, 4 Am. Bankr. Rep. 178, 20 Sup. Ct. 1006, 44 L. Ed. 
1183." 

Counsel for défendant draw a distinction between this case and 
the case at bar, because in the opinion it appears that he "acquiesced" 
in the judgment. This term has no significance, except to state that 
there was no appeal taken from the judgment of the référée. 

Distinction is also drawn because, upon the hearing of this case, 
the claimant offered évidence. This can make no différence. If the 
court has jurisdiction ofi the parties and the subject-matter, and there 
is in fact a hearing, it is immaterial, with référence to the question 
of the adjudication, whether the parties introduced évidence or not, 

The principle involved in this case was also considered in Clenden- 
ing V. Red River Bank, 12 N. D. 51, 94 N. W. 901, in which the court 
says: 

"The question whlch the plaintiff seeks to hâve us détermine has been ju- 
dieially determined by a tribunal havlng jurisdiction, and is therefore bind- 
ing upon us. Smith v. Walker, 77 Ga. 289, 3 S. E. 256. Whether the référée 
intended to décide thèse questions is not materlal. As we hâve seeu, they 
were neeessarily involved, and vvere in fact determined by his adjudication. 
"Whether his décision was right or wrong we need not discuss. It is sufficient 
for the purpose of this case to say that the question has been adjudicated by 
the order of allowance made by the référée, and that the same has not been 
reconsidered by him or reversed by the judge upon a pétition for review. If 
the trustée vs^as dissatisfied with the adjudication made by the référée, he had 
a speedy remedy In the bankruptcy court upon a pétition for review, and 
also by appeal from the order of the bankruptcy court if adverse to him. 
* * * 'Every person submitting himself to the jurisdiction of the bankrupt 
court in the progress of the case, for the purpose of having his rights in the 
estate determined, makes himself a party to the suit, and is bound by what is 
judiclally determined in the legitimate course of the proceeding. A créditer 
who offers proof of his clalm, and demands its allowance, subjects himself to 
the domlnion of the court, and must abide the conséquences. His remédies 
for the purpose of this proof are prescribed by the law.' " 

In Collier on Bankruptcy (lOth Ed.) page 590, it is said with re- 
gard to the jurisdiction of référées in bankruptcy: 

"A référée Is a judicial offlcer, and ail his acts are presumed to be légal 
«vithin the scope of his authority. The findings of référées acting within their 
jurisdiction are entitled to the respect and crédit given to officers acting judi- 
clally and such findings are conclusive upon state courts" (citing Clendening 
Case, among others). 

Again on page 695 the author says: 

"The détermination of a référée as to the allowance or disallowanee of a 
clalm presented at such a meeting is a judicial act, which cannot be revlewed, 
revised, or reversed by a state court" 

In the case of Hargadine-McKittrick Dry Goods Co. v. Hudson, 
decided by the Circuit Court of Appeals, Eighth Circuit, March 23, 
1913, reported in 122 Fed. 232, 58 C. C. A. 596, Hudson filed a 
pétition in bankruptcy in Colorado, and the Hargadine Company 
filed its claim against his estate there. The bankruptcy court dis- 
allowed the claim, and afterwards the Hargadine Company brought 
suit against Hudson on the same cause of action in the United States 
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Circuit Court in Missouri. Judge Caldwell in rendering the opinion 
of the court said: 

"The plaintlff having voluntarlly gone into the bankrupt court, and sub- 
mitted itaelf to the jurlsdiction of that court, and filed its clalm agalnst the 
l)anki-upt's estate founded on the judgment hère in suit, and that court hav- 
ing disallowed the claim and entered judgment accordingly, and that judg- 
ment remaining in full force and virtue, constitutes a complète bar to thls 
action. It is not materlal on what ground that court rested Its judgment. It 
unquestionably had jurisdiction of the parties and the subject-matter, and, if 
either party conceived its judgment was for any reason erroneous, the remedy 
was by appeal, and not by a suit on the same cause of action in another ju- 
rlsdiction agalnst the bankrupt." 

It must be borne in mind in this case that the Davenport Savings 
Bank was the plaintifï in the action before the référée. As Judge 
Dooling said in Moore v. Breit, supra : 

"While the référée could not hâve assumed jurisdiction over thèse ques- 
tions in the first instance, yet, when défendant submltted hls clalm to the 
bankruptcy court, he also included in such submission the question as to 
whether or not he had recelved a préférence, provlded such question were 
thereafter raised and litlgated before the court or the référée in passlng upon 
his clalm." 

[7] The Davenport Savings Bank being the plaintifï, and having 
invoked the jurisdiction of the référée, there is no question of notice 
involved. Counsel insist that the order of the référée is not vahd, be- 
cause of its f ailure to recite notice as provided in General Order XXIII 
(89 Fed. xi, 32 C. C. A. xxvi). I do not think failure to comply 
with this order renders the adjudication void; certainly not as to a 
claimant who is not entitled to notice in order to confer jurisdiction. 
But counsel say: 

"There was no notice to the adverse claimant that its rlght to the flve 
automobiles would be adjudlcated." 

As held in Moore v. Breit, supra, claimant knew, when it presented 
its claim, that the question might be raised, and had knowledge of 
the fact that it was raised by the objections of the trustée. 

[8] There is some claim that the bank desired to hâve the claim 
withdrawn, but it was not withdrawn. A hearing was had, and a 
judgment rendered, and no appeal therefrom {vas taken. Counsel 
for défendant insist that complainant cannot recover, because there 
is no allégation or proof of a demand and refusai. Under the great 
weight of authority, no demand is necessary. 

"No allégation of demand is necessary, and no demand may need be proved ; 
the begiiinlng of the action is sufficient demand, even if the action be in trover. 
Demand is unnecessary where it would be useless" (citing Eau Claire National 
Bank v. Jackman, 17 Am. Bankr. Rep. 675, 20i V. S. 522, 27 Sup. Ct. 391, 51 
L. Ed. 596 ; Wright v. Skinner [D. C] 14 Am. Bankr. Rep. 500, 136 Fed. 694 ; 
TJtah Association v. Boyle Fumiture Co., 31 Ain. Bankr. Rep. 488, 39 Utah, 
518, 117 Pac. 800). 

In the case of Eau Claire National Bank v. Jackman, 204 U. S. 
522, 27 Sup. Ct. 391, 51 L. Ed. 596, the court says: 

"A demand is not necessary where it is to be presumed that it would hâve 
been unavailing. Davenport v. LaUd, 38 Minn. 545, 38 N. W. 622; Bogie v. 
Gordon, 30 Kan. 31, 17 Tac. 857." 
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In the case of Wright v. Skinner Mfg. Co. (D. C.) 136 Fed. 694,, 
Judge Holt, of. the United States District Court for the Southern Dis- 
trict of New York, says : 

"The gênerai rule established by the authorities is that in suits in equity 
of this kind a previous demand is not necessarj'." 

In the case of Goldberg v. Harlan, 33 Ind. App. 465, 67 N. E. 707, 
a suit was brought to recover a préférence, and the court said : 

"No demand for a restoration of the goods or their value was neeessary 
before the commencement of the action. The whole transaction, under the 
Bankruptcy Act, was unlawful, and in such cases demand is unnecessary. 
Bull V. Houghton, 65 Cal. 422, 4 Pac. 529; Barbour v. Priest, 103 U. S. 293, 
26 L. Ed. 47S ; Toof v. Martin, 13 Wall. 40, 20 h. Ed. 481." 

A motion was filed by complainant for judgment upon the plead- 
ings, but this was withdrawn upon the hearing by written motion, 
which was granted. So, under the foregoing, I am required to hold 
that, in so far as the référée was required to pass upon the facts in 
order to décide the matter before him, his fînding upon such facts 
is conclusive. It was neeessary for the référée to pass upon every 
question presented upon this trial, except the question of value. I 
do not believe that it was neeessary for him to make a spécifie finding 
as to the value of the automobiles. 

The pétition herein prays for an order requiring the défendant — 

"to tum over and deliver to your orator the said flve automobiles, or if the 
said défendant bas disposed of thç same, that the said défendant may be re- 
quired to pay to your orator, the value of the same." 

It does not appear that the défendant has disposed of the auto- 
mobiles, so that the order will be that the same be turned over to the 
trustée. If this order cannot be complied with, because the same 
hâve been disposed of , and if a showing of, such inability is made, the 
court will then détermine the value upon évidence presented by both 
sides. 

The court submits to the parties the question as to whether or not 
the défendant in the decree herein is not entitled to an order allow- 
ing its claim as a gênerai créditer under the rule announced in Union 
Central Life Co. v. Drake, 214 Fed. 536-550, 131 C. C. A. 82, and 
cases there cited. 

Counsel for plaintiff will prépare a decree herein, submitting the 
same to counsel for défendant, and counsel will hâve five days in 
which to file objections thereto. Said decree will presen'e exceptions 
to the ruling of the court. 
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In re COOPER'S ESTATE. 
(District Court, S. D. lowa, C. D.) 

1. Bankbuptot <©=3l84— Ckeditok's Right Against Trustée — Statutes. 

XJnder Code lowa, § 2906, provlding that no chattel mortgage shall be 
valid against creditors, unless in writing and recorded, and Bankr. Act 
July 1, 1898, c. 5él, § 47a, 30 Stat. 557, as amended by Act June 25, 1910, 
c. 412, § 8, 36 Stat 840 (Comp. St. 1913, § 9631), vesting the trustée wlth 
ail rigbts, remédies, and powers of a eredltor holding a lien on a bank- 
rupt's property by légal or équitable proceedings, where a vendor of per- 
sonalty to a bankrupt claimed a préférence on the ground that he had a 
lien for part of the price under an unrecorded mortgage, such claim was 
invalid as against the trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. ©=3184.] 

2. Sales ®=303 — Lien — Bill or Sale — Consteuction. 

Where a bill of sale conveyed certain chattels, "subject, however, to a 
certain promissory note for $3,500, * • • which said grantee assumes 
and agrées to pay," the instrument further provlding that the property 
was free of ail "liens and incumbrances," except as stated, which blU of 
sale was duly recorded, its language was not sufficient to create a lien in 
behalf of the vendor on the goods sold for the amount of the note. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 859; Dec. Dig. 
®=a303.] 

8. Sales <g=3303 — Lien — Validity of Agbeement. 

Where the vendor of chattels sold them by bill of sale, which described 
the goods and stated it was given subject to a note assumed by the vendee, 
and that the property was free of ail other "liens and incumbrances," the 
vendee orally agreeing, as part of the considération for the goods, to pay 
the note, and that the vendor should hâve a lien upon the goods to enforce 
such obligation, as between the parties the vendor had an enforceable lien 
on the goods to secure the amount of the note. 

[Ed. Note. — For other cases, see Sales, Cent Dig. § 859; Dec. Dig. 
<S=3303.] 

4. Chattel Mortgages <s=5l50 — Record — Sufficienct. 

To postpone an attaching créditer or a purchaser to a lien on chattels, 
the record of it must be such as to indicate to a reasonably prudent mau 
facts which he can ascertain showing a lien ; and unless the record in- 
dicates a lien, the créditer or purchaser is not bound by what it might 
disclose. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. §§ 246- 
252 ; Dec. Dig. <g=>150.] 

5. Chattel Mortgages ®=>141 — Lien — Peiorities. 

Where goods were sold, the vendee agreeing orally that the vendor 
should bave a lien to secure part of the price, a subséquent chattel mort- 
gagee of the vendee agreeing that its own lien should be junior, the ven- 
dor's lien was superior to the mortgage. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent Dig. §§ 239. 
244; Dec. Dig. iS=141.] 

In Bankruptcy. In the matter of the estate of William D. Cooper, 
bankrupt. On détermination of priorities. 

Oscar Strauss, of Des Moines, lowa, for P. H. Béll. 

E. J. Kelly, of Des Moines, lowa, for People's Nat, Bank of Ferry. 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
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WADE, District Judge. The petitioner, P. H. Bell, on February 
10, 1915, filed his pétition and claim herein, alleging in substance that 
on or about the 14th day of February, 1914, he, the said P. H. Bell, 
sold and delivered to William D. Cooper, the bankrupt, by bill o£ sale, 
a certain stock of goods described, for the sum of $12,700. The bill 
of sale, as far as material to this case, is as follows : 

"Know ail men by thèse présents, that I, P. H. Bell, of the county of Dallas 
and gtate of lowa, In considération of the sum of twelve thousand seven hun- 
dred dollars (112,700.00) to me in hand paid by W. D. Cooper, of the county 
of Dallas and state of lowa (the receipt whereof is hereby acknowledged), 
hâve bargained and sold, and do by thèse présents grant and conyey, unto tho 
said W. D. Cooper the following goods and chattels, to wit: [Description of 
property.] Subject, however, to a certain promissory note of $3,500 dated De- 
ceiuber 18, A. D. 1912, payable to V. W. Sylvester, which note said grantee 
assumes and agrées to pay." 

The said bill of sale further provides : 

"And that the said personal property is free and clear of ail liens and In- 
cumbrànces, escept as above stated." 

In addition to the foregoing provisions of the bill of sale, it is al- 
leged by Bell that the bankrupt, William D. Cooper, orally agreed, as 
part of the considération for the purchase price of the stock of goods, 
that he, the said Cooper, should assume and agrée to pay the above- 
described note of $3,500, which Bell had executed to Sylvester. In 
addition to the foregoing averments, it is further averred, in substance, 
that said Cooper orally agreed that the said Bell should bave a lien up- 
on the stock of goods to enforce the obligation of said Cooper to pay 
said note, and that said note bas not been paid. Upon the foregoing 
facts, P. H. Bell claims a lien upon said stock of goods in the hands of 
the trustée for $3,500 and interest, and asks that said lien be estab- 
lished, and that he bave préférence therefor. 

The People's National Bank also asks for préférence in this estate, 
basing its claim upon a chattel mortgage to said bank, executed by 
Cooper, bankrupt, on February 14, 1914 (the same date as the bill of 
sale from Bell to Cooper was executed), securing notes in the ag- 
gregate sum of about $9,200. The bill of sale and the chattel mortgage 
were both recorded on the 18th day of February, 1914. 

To the claim for préférence by P. H. Bell, the trustée in bankruptcy, 
and also the People's National Bank, filed objections; and to the 
claim for préférence made by the People's National Bank said P. H. 
Bell files objections, and asserts that his lien, claimed as aforesaid, 
is superior to any lien created by said chattel mortgage given to the 
bank. 

The référée sustained the objections filed by the trustée and the 
objections filed by the People's National Bank, dismissed the appli- 
cation of P.' H. Bell for the establishment of a lien, and allowed the 
claim of the People's National Bank as a preferfed claim to the ex- 
tent of the balance due upon its chattel mortgage aforesaid. 

The case cornes before this court upon the pleadings, no évidence 
having been taken by the référée; ail questions having been present- 
cd upon objections and motions, so that for the purpose of this hear- 
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ing the court will hâve to assume that ail the f acts stated in the applica- 
tion of P. H. Bell are true. 

The rights of the trustée in bankruptcy and of the People's National 
Bank being distinct and separate, it is necessary to consider them in- 
dividually. 

[1] First. Upon the allégations of the pétition of P. H. Bell, is he 
entitled to the establishment of a lien as against the trustée in bank- 
ruptcy ? 

Considérable time has been devoted to the discussion of this question, 
because of the peculiar nature of the alleged lien claimed by Bell, and 
because of the change effected in the rights of a trustée in bankruptcy 
by reason of the amendment of June 25, 1910 (section 47a), of the 
Bankruptcy Law. 

The détermination of the rights of Bell and the trustée, dépends 
upon the nature of the lien claimed by Bell. Bell's claim to a lien 
is not very definite. It is ail in one count, and pleads the provisions 
of the bill of sale by Mrhich Bell transferred the title to the prop- 
erty to Cooper, the bankrupt, and also allèges an oral agreement be- 
tween Bell and Cooper for a lien upon the stock of goods to secure the 
note for $3,500, which Cooper assumed and agreed to pay. 

Were it not for the amendment of 1910, I would hâve no hésita- 
tion in holding, upon the conceded facts, that Bell would be entitled to 
a lien superior to any rights of the trustée, and it would not be neces- 
sary, in so holding, to détermine the spécifie question as to whether or 
not the bill of sale created a lien, because the averments of the péti- 
tion in which this lien is asserted also contain the allégation that there 
was an oral agreement that a lien should exist. 

At this point it is well to construe the amendment of 1910 in connec- 
tion with the statutes of lowa relating to the recording of written in- 
struments affecting personal property. As to the meaning of the 
amendment of 1910, numerous authorities hâve been cited; but it is 
uot necessary to review them in détail, because I feel satisfied that 
the question is properly decided by the United States Circuit Court of 
Appeals of the Sixth Circuit in Potter Manufacturing Co. v. Arthur, 

220 Fed. page 843, C. C. A. , 34 Am. Bankr. Rep. 75, in which 

the following language is used: 

"2. It is the accepted construction of this statute in Ohio that such an un- 
recorded contract is not invalid as against creditors gen<»rally, but only as 
against those who, for themselves or by représentation, fasten a lien upon the 
property in aid of their claims. See York v. Cassell, 201 U. S. 344 [26 Sup. Ct. 
481, 50 L. Ed. 782], 15 Am. Bankr. Eep. 633. So far as the language of the 
statute goes, the priority which it gives to creditors may well be confined to 
those who gave crédit subsequently to the conditional sale — Crucible Co. v. 
Holt (C. C. A. 6th Clr.) 23 Am. Bankr. Rep. 302, 174 Fed. 127, 98 G. C. A. 101, 
afflrmed 224 U. S. 262 [32 Sup. Ct. 414, 56 L. Ed. 756]— though the contrary 
as to Ohio seems to hâve been taken for granted by this court. Foerstner v. 
Citizens' Co. (O. C. A. 6th Cir.) 26 Am. Bankr. Rep. 377, 186 Fed. 1 [108 C. 
C. A. 267] ; Cincinnati Co. v. Degnan, 184 Fed. 834, 842 [107 O. O. A. 158]. 
However that might be, there is nothing in this record to show that any 
creditors now represented by the trustée became creditors betore the bank- 
rupts procured the machine, and so nothing to raise the question whether such 
creditors are excluded from the efifect of the statute. If this question was 
material, the burden was on the vendor, under thèse circumstances, to show 
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that sueh oreditors existed, and to show that the claitu» of subséquent credl- 
tors, if levied, and which would then pass to tlie trustée for ttie benefit of ail 
oreditors (In re Martin [C. O. A. 6th Oir.] 27 Am. Bankr. Rep. 545, 193 Fed. 
S41, 848 [113 C. C. A. 627]) would not exhaust the property. We therefore 
assume that creditors, with clalms e<iual to the value of the machine, had ou 
the date of filiiig the pétition in bankruptcy, the right to fasten on the proper- 
ty a lien which, under the Ohio law, would prevall against the contract 
vendor. 

"3. Under the rule of York v. Cassell, supra, this superior right did not pass 
to the trustée in bankruptcy, but he stood in the shoes of the banki-upt. Thia 
rule has been changed by the amendment of June 25, 1910, to section 47a (2), 
providlng that as to property 'in custody' the trustée 'shall be deemed vested 
with ail the rights, remédies and powers of a creditor holding a lien by légal 
or équitable proceedings' ; and, of course, the nature and estent of thèse 
'rights, remédies and powers' must be determined by the law of the state, 
where not Inconsistent with the Bankruptcy Act. There is gênerai agreement 
that the amendment of 1910 was made with the very purpose of changing the 
rule declared in York v. Cassell (Remington, vol. 3, §§ 1137 and 1212 1/3; 
Ix)veland [4th Ed.] vol. 1, p. 767) ; and we think it clear that such was the 
effect, and that the trustée stands in the place of each creditor, and may 
assert the rights which any creditor would hâve had against the property 'in 
custcidy,' if that creditor, at the date of filing the pétition in bankruptcy, had 
beeu holding an exécution levy. See Massachusetts Co. v. Kemper (0. C. A. 

6th Cir.) 34 Am. Bankr. Rep. 80 [220 Fed. 847, C. C. A. ]. It cannot 

be said that the intent of the amendment was only to put the trustée in the 
position of a creditor who had, in fact, obtained a lien, because that was 
the law before the amendment. See section 67f [Bankr. Act (section 9651, 
Comp. St. 1913)], and In re Martin, supra ; Foerstner v. Bank, supra ; In re 
Rouse (C. C. A. 6th Cir.) 31 Am. Bankr. Rep. 115, 208 Fed. 881, 126 C. C. 
A. 90 [L. R. A. 1915B, 148]. 

"4. Slnce the conditional sale contract was, by law, required to be recorded, 
the notice attached to the machine that It remained the property of the ven- 
dor was ineffeetive. Cincinnati Co. v. Degnan, supra." 

In my judgment this case properly décides: 

"That the trustée stands in the place of each creditor, and may assert the 
rights which any creditor would hâve had against the property 'in custody,' If 
that creditor, at the date of the flling the pétition in bankruptcy, had been 
holding an exécution levy." 

This being the effect of the amendment of 1910, it is only neces- 
sary to décide, in order to détermine what the law is as applied in 
lowa, what the rights of a creditor with a levy by exécution would 
be as against the liens claimed by Bell. I say "liens," because the 
averments of the application are broad enough to include a lien claimed 
by virtue ôf the réservations in the bill of sale, and also a lien claimed 
by virtue of the oral contract between the parties. Code lowa, § 2906, 
provides : 

"No sale or mortgage of Personal property, where the vendor or mort- 
gagor retains actual possession thereof, is valid against existing creditors or 
subséquent purchasers, without notice, unless a written intrument conveying 
the same is executed, acknowledging like conveyanees of real estate, and 
filer} for record with the recorder of the county where the holder and the 
property résides." 

It will be observed that this section of the statute requires that any 
sale or mortgage, to be valid against existing creditors or subséquent 
purchasers, be in writing and filed for record. The terra "existing 
creditors" has been construed by the Suprême Court of lowa to mean 
"creditors who, without notice of an unrecorded lien or title, hâve 
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acquired a lien by attachment or levy, or othervvise, upon the prop- 
erty involved." Orr v. Kenworthy, 143 lowa, 6, 121 N. W. 539, 136 
Am. St. Rep. 728. 

The contract, whether oral or in writing, is good betvveen the par- 
ties, but is invalid as to creditors who acquire a lien, and under the 
décisions of the Suprême Court of lowa it is immaterial whether the 
debt upon which the lien is acquired, was created before or after the 
making of the mortgage. So that it is clear that, under the Bankruptcy 
Law and the Code of lowa, a mortgage unrecorded, whether written 
or oral, is of no validity as against the rights of the trustée in bank- 
ruptcy. 

It has been well suggested that bankruptcy proceedings suspend the 
rights of ail creditors to secure liens by attachment or exécution, and 
that the purpose of the amendment to the Bankruptcy Law was to 
invest the trustée, in behalf of ail the creditors, with ail the rights 
which any of the creditors might hâve in the absence of bankruptcy 
proceedings. In view of the foregoing, it is apparent that any lien 
created between the bankrupt and Bell by oral contract is invalid as 
against the trustée, and therefore the pétition for préférence, filed 
by Bell, in so far as the same is based upon any oral contract, must 
be denied, in so far as the rights of the trustée are concerned. 

[2] It therefore becomes necessary to détermine the sole remaining 
question between Bell and the trustée — whether by virtue of the lan- 
guage used in the bill of sale, which was duly recorded, a lien was 
created in behalf of Bell. At first, I was inclined to think that the 
bill of sale might be construed to creâte a lien ; but upon earnest con- 
sidération I am compelled to hold otherwise. It is solely a question 
of course as to the intention of the parties at the time of the exécu- 
tion of the bill of sale. In determining the intention of the parties 
to a written contract, the court must take into considération the lan- 
guage used, and the language the parties did not use. As a rule men, 
when preparing a written contract, include in it ail the terms of the 
agreement, and, when there isambiguity, we should consider the sub- 
ject-raatter, the ease or difficulty, depending upon the peculiar con- 
ditions, with which the parties might hâve expressed themselves as 
to their true intention, and the words used by them as found in the 
instrument. 

Now, when it cornes to looking at the language of the bill of sale, 
to détermine whether a lien was created, we must bear in mind that, 
if the parties intended by that instrument that a lien should be cre- 
ated or reserved, it would hâve been a very easy matter for them to 
bave so stated. It was not a matter difficult to state in ordinary lan- 
guage, and I am impelled to believe that, if it was the intention when 
the sale was made to Cooper that the bill of sale should give to Bell 
a lien or mortgage, the parties would hâve found language with which 
to describe it, so that the intention would be clearly apparent. 

It is fundamental, of course, that meaning must be given to ail 
the words used, if possible, and therefore we look to the language of 
the bill of sale, relied upon by Bell as establishing a lien, to see if it 
can hâve any meaning, if this meaning is denied to it It will be 

226 F.— 21 
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obsçrved that the bill of sale is for a considération of $12,700, "the 
reçeipt whereof is hereby acknowledged." Nqw it is possible, if not, 
indeed, probable, that the language, "subject, however, to a certain 
promissory note of $3,500, dated December 18, 1912, payable to V. 
W. Sylvester, which said note grantee assumes and agrées to pay," 
was inserted with référence to the acknowledged receipt of the $12,- 
700. It is only natural that, having acknowledged the receipt of the 
full considération, the vendor would want some expression in the in- 
strument modifying that previous formai statement, and the language 
used would be peculiarly appropriate for this purpose. The use of 
the other clause relied upon, in which the vendor covenants that the 
property is "free and clear of ail liçns and incumbrances except as 
above stated," may be explained in the same way. It is not exact 
language, but it is just as exact for this purpose as it would be for the 
establishment of a lien, and when we realize how easy it would hâve 
been to state that a lien was reserved or created, I do not feel that a 
court is justified in straining the language to a purpose which is not 
apparent. 

[3] As between the parties, I hâve no doubt that the allégations of 
the pétition of Bell are ample, if proven to be true, to sustain his claim 
to a lien ; but as against the trustée in bankruptcy, with ail the rights 
of a créditer who had levied upon the property in good faith with- 
out notice except as appears of record, I do not think his claim to a 
lien can be sustained. 

[4] Counsel rightly contend that an attaching creditor is bound to 
know any and ail facts which a reasonably prudent man would ascer- 
tain from an examination of the record. This rule must be limited, 
however, to what a reasonably prudent man would ascertain as to the 
thing hère in controversy, to wit, a lien or mortgage. In other words, 
the record must be such as against an attaching creditor or a pur- 
chaser as to indicate to a reasonably prudent person facts which he 
can ascertain showing a lien. Unless the record indicates a lien or 
mortgage, he does not hâve to make investigation, nor is he bound by 
what it might disclose. It might be said that every instrument indi- 
cates a line of examination which, if diligently pursued, would lead 
to full information of facts which are not indicated by the record 
at ail. Every bill of sale indicates the seller and the purchaser and 
the considération, and it can be said that if an attaching creditor or 
purchaser would go to the seller or buyer, or the person who prepared 
the instrument, he would probably find out what the considération 
was, and whether it was paid, and whether a lien was reserved; but 
the rule contended for does not include any such requirement, nor 
any such duty. It is only where the facts appearing of record point 
to other facts indicating a lien, which facts, if followed up and thor- 
oughly investigated, would disclose a lien, that the purchaser or at- 
taching creditor is bound by what would bave been thus disclosed. 

The rights of an attaching creditor, and of the trustée in this case, 
are exactly the same as would be the rights of an innocent purchaser ; 
and if some man in good faith, with full knowledge of the bill of 
sale to Cooper, had bought the stock from him and paid him for it, 
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I do not see how a court could hold that he took the stock subject to 
a lien or mortgage of $3,500. So that I hold that the bill of sale ex- 
ecuted by Bell to Cooper does not in itself create or reserve a lien 
superior to the rights of the trustée in bankruptcy. 

[5] Second. Has Bell a lien, under the averments of his pétition, 
superior to the chattel mortgage executed to the People's National 
Bank upon the same day the bill of sale was executed? 

The People's National Bank is not an attaching créditer, and has 
none of the rights or priorities of a trustée in bankruptcy. The péti- 
tion of Bell for préférence charges ii^ substance that: 

The "People's National Bank liad actual notice of the création of sald lien 
(oral and by bill of sale) by and between the said P. H. Bell and said William 
D. Cooper, and its rétention by the sald Bell, and that the People's National 
Bank at sald time agreed to and with the said P. H. Bell and William D. 
Cooper, and both of them, and admitted that the mortgage hereinafter set 
forth, executed by the said William D. Cooper to the sald People's National 
Bank upon said stock of goods aforesaid, was and should be junior to the 
lien for $3,500 retalned by the said P. H. Bell." 

It will hardly be oontended that if in truth (and the aforesaid al- 
légations must be assumed to be true upon this hearing) there was an 
oral agreement by which Bell reserved a lien upon said property, and 
the bank had fuU knowledge thereof, and made a spécifie agreement 
that its mortgage should be inferior to said agreement so created, 
that it is in any position now to claim priority over said lien. The 
lien would be good between Cooper and Bell, and if the bank was a 
party to that agreement it would be binding upon it, and the lien would 
be superior to its mortgage. 

The extent of the assets of the estate do not appear. The court is 
not advised of the condition of the estate, so as to enable it to indicate 
the rights of the respective lien holders, if upon the hearing it is f ound 
that there was an oral contract, as alleged by Bell in his claim for préf- 
érence against the People's National Bank, so that upon this point 
ail that is decided is that upon the averments of the pétition filed by 
Bell his lien is superior to the rights of the People's National Bank, 
and the finding of the référée upon this point is reversed. 

The finding of the référée that as against the trustée in bankruptcy 
the alleged lien of Bell is not effective is sustained. The case is re- 
manded to the référée for f Urther proceedings consistent with this 
opinioru 



BRADSHAW v. BOWDEN et al. 

(District Court, W. D. Washington, N. D. December 29, 1914.) 

No. 2905. 

1. Removal of Causes <©=>48 — Geoundb— Separable Contbovebst. 

The complaint In an action- for maliclous prosecutioh alleged that the 
défendants, the défendant corporation through Its duly accredlted offi- 
cers, agents, and servants, and its cotlefendants, wrongfuUy, etc., and 
In furtheranee of a confédération and scheme wrongfully and unlawfully 
entered into, arrested and impiisoned plaintlflf, and kept him imprlsoned 

(Ê=»For ôth.er cases see same topio à KEY-NUMBER in ali Key-Numbered Digests & Indexe» 
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In furtherance of such scbeme and confedera1;ion until a date specified. 
Held that, the complaint being thè only pleadlng on file when the cause 
was removed, It was not removâble on the ground that a separable con- 
troversy existed between plaintifE and one of the défendants, as plaiutifC 
had elected to sue the défendants jointly, and on the face of the coui- 
plaint there was no separable controversy. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 93, 
94; D«c. Dig. ©=348.] 

2. Eemoval of Causes <©=s>107 — Mo'hon to Rem.vnd— Effect of Motion. 

A motion to remand, in the absence of dentals, is In the nature of a de- 
murrer to the pétition for removal, aiid confesses the truth of the alléga- 
tions of tie pétition ; and hence, if the i)etition states a cause for remov- 
al, the motion to remand must be denied. 

[Ed. Note. — ^^For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 234 ; Dec. Dig. <S=>107.] 

3. Removal of Causes ®=»86 — Pétition for Removal— Sufeiciency to Rb- 

QUiBE Removal. 

A pétition for removal, filed by one défendant, which charged that no 
grounds of action existed against his codefendants, and that they were 
fraudulently joined to deprive petitioner of his right to remove, ghov>'ed 
a right of removal on its face, where the requisite jurisdlctional facts 
were stated, and, such allégations being uiicontroverted, the case was re- 
movable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179; Dec. Dig. <&=S6.] 

4. Removal of Causes <g=î91 — Motions to Remanu — Trial of Issue. 

Where such allégations are controverted, the issue must be tried in the 
fédéral court. 

[Ed. Note.^For other cases, see Removal of Causes, Cent Dig. § 202; 
Dec. Dig. <®=391.] 

5. Removal of Causes <S=>12 — Jdrisdiction of District CouBiy-DiSTRicT in 

WiiicH Surr Should be Brouqht. 

Judicial Code (Act March 3, 1911, c. 231) § 28, 36 Stat. 1094 (Comp. St 
1013, § 1010). authorizes the removal to L'nlted States District Courts of 
suits of whlth such courts are givêri original jurisdiction. Section 51 
(section 1033) provides that, except as otlierwise provided, no civil suit 
shall be brought in auy District Court against any person by any original 
proeess or proceedlng in any other district than that whereof he is an in- 
habitant, and that, where the jurisdlction is fouuded only on the fact 
that the action is between citizens of différent states, suit shall be 
brought only in the district of the résidence of either plalntifï or défend- 
ant. HelA, that the provision that suit shall not be brought against a 
person in a district other than that whereof he is an inhabitant does not 
apply to aliens, and suits against them may be brought in any district 
in which valid service eau be made, and a suit, having been brought in a 
State court, was removable to the United States District Court for that 
district. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33 ; Dec. Dig. ®=12.] 

At Law. Action by R. G. Bradshaw against E. C. Bowden and 
others. On motion to remand. Motion denied. 

H. E. Poster, of Seattle, Wash., for plaintiff. 
George W. Korte, of Seattle, Wash., for défendants. 

NETERER, District Judge. This is an action for damages for 
alleged malicious prosecution, commenced in the state court and re- 

e=»For other cases see same topio & KEY-NUMBEK lu ail Key-Numbered Digests & Indexes 
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moved to this court upon the pétition of the défendant E. C. Bowden, 

an alien citizen of England. Plaintifï — 

"moves the court to remand thls cause to the state court, for the reason that 

it afflrmatively appears from the complaint and pétition o£ the défendant that 

this court did not hâve original jurisdictlon of this action, and that the state 

court )s the proper tribunal where this cause of action should be tried and 

determined." 

Defendant's verified pétition allèges as grounds for removal: (a) 
That a separate controversy exists between himself , as an alien citizen 
of England, and plaintifï, a citizen of Illinois, which exceeds the sum 
or value of $3,000; and (b) that his codefendants, Chicago, Milwaukee 
& St. Paul Railway Company and J. Wernick, résidents, respectively, 
of Wisconsin and Washington, hâve been joined as défendants, for the 
sole and fraudulent purpose of depriving petitioner of his right to hâve 
this action removed into the United States District Court. Défendant 
then dénies and déclares false each and every of the allégations in the 
complaint in any way Connecting his codefendants with the alleged 
false imprisonment, or conspiracy to cause such imprisonment, and 
allèges affirmative matter to show that neither the défendant Wernick, 
nor any officer or agent of the défendant Milwaukee Railway Com- 
pany, who had authority to bind the company, had anything to do 
with the arrest or prosecution of plaintifï, but that he was the sole 
prosecutor of the plaintifï, whom he believed had wrongfully taken 
from him certain moneys, and that, after presenting the facts of the 
case fully and fairly to the prosecuting attorney of King county, Wash., 
he was advised that there was probable cause for arresting and prose- 
cuting plaintifï for larceny, and that it was upon the advice of said 
public prosecutor, and at his direction, that petitioner signed a com- 
plaint for the purpose of securing plaintiff's arrest. 

The first question for décision hère is whether there is a separable 
controversy, wholly between plaintifï, a citizen of Illinois, and this 
défendant. If there is such a separable controversy, and the action 
is one of which this court has original jurisdictlon, the action is remov- 
able. Section 28, Judicial Code. If there is not a separable contro- 
versy, is the uncontroverted pétition for removal sufficient to remove 
the case to this court? ■ 

[1] Plaintifï, in his complaint, after alleging jurisdictional facts, 
States (paragraph II) : 

"That on the 15th day of August, 1914, the défendants herein, the défend- 
ant corporation through its duly accredited olflcers, agents, and servants, and 
its codefendants, wrongfully and maliclously and without color of authority 
whatsoever, and in furtherance of a confédération and scheme wrongfully 
and unlawfuUy entered into, arrested the plaintifï: and imprisoned the plaln- 
tJff in the common jail of the dty of Seattle, and kept him imprisoned in said 
jail without color of authority, and in furtherance of said scheme and conféd- 
ération as aforesald, until August 19, 1914, when plaintilï was liberated in 
manner and form hereiuafter set out" 

— and further sets out that, upon a hearing in court upon such alleged 
unlawful and fraudulent charge, plaintifï was fully exonerated and 
discharged, and that he was compelled to go to large expense, and al- 
lèges in jury to his good name and réputation in the sum of $25,000, 
which he seeks to recover from each of the défendants. 



Î52G 22G FBDEEAL EEPOETEE 

The plaintiff, in his complaint, has elected to sue the défendants 
jointly, and upon the face of the complaint, which wasthe only plead- 
ing on file at the time the removal was ordered, there is no separable 
controversy between the plaintifï and the petitioning défendant, and 
the cause is therefore not removable upon that ground. C, B. & Q. 
Ry. Co. V. Willard, 220 U. S. 413, 31 Sup. Ct. 460, 55 L. Ed. 521. 

[2] The pétition for removal dénies that the Chicago, Milwaukee 
& St. Paul Railway Company and Wernick were in any way connected 
with the alleged malicious prosecution, and allèges afîîrmatively that 
the petitioning défendant was the sole prosecutor of the plaintiff, and 
that his codefendants were fràudulently joined for the sole purpose 
of defeating the removal of the cause to the fédéral court. Plaintiff 
has in no way controverted thèse affirmative allégations. The mo- 
tion to remand, in the absence of déniais, is in the nature of a demur- 
rer to the pétition for removal. Phillips v. Western Terra Cotta 
Co: (C. C.) 174 Fed. 874. 

[3, 4] A pétition for removal, filed by one of the défendants to an 
action commenced in the state court, which charges that no grounds 
of action exist against his codefendants, and that they were fràudu- 
lently joined to deprive petitioner of his right to remove, shows a 
right of removal upon its face, where the requisite jurisdictional facts 
are stated ; and if the allégations of the pétition are uncontroverted by 
the plaintiff the cause is removable, and if they are controverted the 
issue must be tried in the fédéral court. 

A pétition for removal in many respects performs the function of 
a pleading. A motion to remand opérâtes as a demurrer, and the 
truth of the allégations of the pétition are thereby confessed, and if 
the pétition states a cause for removal the motion to remand must 
be denied. Donovan v. Wells Fargo Co., 169 Fed. 367, 94 C. C. A. 
609, 22 h. R. A. (N. S.) 1250; Carlisle et al. v. Sunset Téléphone & 
Telegraph Co. (C. C.) 116 Fed. 896. The averments of the pétition 
for removal were not confined to déniais of the allégations of the com- 
plaint, but were affirmative allégations of fact of a spécifie character, 
which, if true, clearly make out a charge of fraudulent misjoinder 
of parties for the purpose stated, and, no issue being taken upon the 
truth thereof, must, within the practice of the court, be accepted as 
true. Kelly v. Chicago & A. Ry. Co. (C. C.) 122 Fed. 286; Dishon 
V. Cincinnati, N. O. & T. P. Ry. Co., 133 Fed. 474, 66 C. C. A. 345 ; 
Dow v. Bradstreet Co. (C. C.) 46 Fed. 824 ; Ross v. Erie R. Co. (C. 
C.) 120 Fed. 704; Durkee v. 111. Central R. Co. (C. C.) 81 Fed. 1. 
The conclusion stated and authorities quoted are sustained by the 
United States Suprême Court in Wecker v. National Enameling Co., 
204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757. 

[5] It is further contended on the part of the plaintiff that, under 
the rule laid down in Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct, 
150, 51 L. Ed. 264, this cause could not be removed to this court, be- 
cause it could not hâve been brought hère in the first instance. The 
court said : 

"As it is the nonresident défendant, alone wlio is authorlzed to remove, the 
Circuit Court for the proper district Is evideutly the Circuit Court of the dis- 
trict of the résidence of the plaiatifC. • • » 'As to natural persons, tJiere- 
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fore, it cannot be doubted that tlie eflect of tbis act, read in the light of ear- 
lier acts upon the same sub.iect, and of the judicial constnictlon thereof, Is 
that the phrase "district of the résidence of ' ^ person Is équivalent to "dis- 
trict whereof he is an inhabitant," and cannot be construed as giving jurisdic- 
tion, by reason of citizenship, to- a Circuit Court held In a state of which nei- 
ther party is a citizen, but, on the contrary, restriets the jurisdiction to the 
district in which one of the parties résides within the state of which he is a 
citizen, and that this act, therefore, having tal^en away the alternative, per- 
mitted in the earlier acts of suing a person In the district "In which he shall 
be found," requires any suit, the Jurisdiction of which is founded only on its 
being between citizens of différent states, to be brought In the state of which 
one is a citizen, and in the district therein of which he is an inhabitant and 
résident.' " 

Section 51, Judicial Code, which is brought forward from section 
739, Rev. Stat. U. S., as amended by Act Aug. 13, 1888, c. 866, § 1, 
25 Stat. 433, provides: 

"* * ♦ Except as provided In the six succeeding sections, no civil suit 
shall be brought in any district court against any person by any original pro- 
cess or proceeding in any other district than that whereof he is an Inhabit- 
ant; but where the jurisdiction is founded only on the fact that the action is 
between citizens of différent states, suit shall be brought only in the district 
of the résidence of either the plaintiff or the défendant." 

The cases relied upon by the plaintiff are suits in which citizens of 
différent states hâve attempted to bring or remove an action to the 
fédéral court of a district other than that of which either is a citizen, 
while in this case an alien citizen of England is a party défendant and 
has filed a pétition for removal. The Suprême Court, in Re Hohorst, 
150 U. S. 653, 14 Sup. Ct. 221, 37 h. Ed. 1211, and Barrow Steamship 
Co. V. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964, held that 
the provisions of the statute prohibiting suits to be brought against 
any person "in any other district than that whereof he is an inhabitant" 
is inapplicable to an alien or f oreign corporation. Justice Gray, in Re 
Hohorst, supra, said: 

"Upon deliberate advlsement, and for the reasons above stated, we are of 
opinion tiiat the provision of the exl.stlng statute, which prohlbits suit to be 
brought against any person 'In any other district than that whereof he is an 
Inhabitant,' is inapplicable to an alien or a foreign corporation sued hère, and 
especlally In a suit for the infringenient of a patent rlght, and Uiat, eonse- 
quently, such ai person or corporation may be sued by a citizen of a state of 
the Union in any district In which valid service can be made upon the de- 
fendant." 

And in Barrow Steamship Co. v. Kane, supra : 

"By the exlsting act of Congress delining the gênerai jurisdiction of the 
Circuit Courts of the United States, those courts 'shall hâve original cogni- 
zance, concurrent with the courts of the several states, of ail suits of a clvU 
nature at coramon law or in equity, ■* ♦ * 'in which there shall be a con- 
troversy between citizens of différent states,' or 'a controversy between citi- 
zens of a state and foreign states, citizens or subjects' ; and, as has been ad- 
judged by this court, the subséquent i>rovlslons of the act, as to the district 
in which suits must be brought, hâve no application to a suit against an alien 
or a foreign corporation, but such a person or corporation i)iay be sued by a 
citizen of a state of the Union in any district in which valld service eau be 
made upon the défendant." 

In Wind River Lumber Co. v. Frankfort M. A. & P. C. Ins. Co., 
196 Fed. 342, 116 C. C. A. 160, Judge Gilbert, for the Circuit Court 
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of Appeals in this Circuit, in ref erring to the proviso, "No civil action 
shall be brought against any person in any other district than that of 
which he is an inhabitant," said: 

"That proviso does net apply to actions against allens or foreign corpora- 
tions, and they niay be sued In any district in which they may be found [cit- 
Ing the Barrow and Hohorst Cases, supra]. Tlie défendant was an alien cor- 
poration, and could hâve been sued in the District Court of the United States 
for ttie District of Oregon. The case was tierefore properly removed, and 
there was no error in denying the motion to remand." 

The conclusion is inévitable, in the détermination of the matter hère 
presented, that the défendant was an alien and could hâve been sued 
in the United States District Court for the Western District of Wash- 
ington. The case was therefore properly removed hère, and the mo- 
tion tw remand should be denied. Further authority that the proviso 
does not apply to actions against aliens or foreign corporations may 
be found in Katalla v. Railway, 186 Fed. 30, 108 C. C. A. 132, Smellie 
V. Railway (D. C.) 197 Fed. 640, Roberts v. Railway, 121 Fed. 785, 
58 C. C. A. 61, and Attleboro Co. v. Insurance Co. (D. C.) 202 Fed. 
293. 

The motion is denied. 



UNITED STATES v. ROCKEFBLLER et al. 
(District Court, S. D. New York. June 15, 1915.) 

Criminal IjAW ©=9286 — Demtjbree — Rigiit to Plead Ovee. 

In a prosecution for conspiring to monopolize commerce, where de- 
fendant was permltted to withdraw his plea of not guilty and interpose 
spécial pleas In bar, and to demur to repllcations thereto, it was proper, 
upon overruUng the demurrers, to allow défendant to plead over to the 
merits of the charge, altbough the offense was a misdemeanor ; the pleas 
in bar not necessarily imiwrting an admission of guilt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 657, 658, 
662, 664, 665; Dec. Dig. <S=>286.] 

William Rockefeller, Edward D. Robbins, and others were indicted 
February 26, 1915, for conspiring to monopolise commerce. United 
States V. Elton et al. (D. C.) 222 Fed. 428 ; United States v. Skinner 
et al. (D. C.) 218 Fed. 870. Robbins entered a plea of not guilty, 
which he was thereafter permitted to withdraw, and interpose four 
pleas in bar. To two of thèse pleas demurrers were sustained, and 
as to two others, where repllcations were filed, demurrers were over- 
ruled. Motion for judgment of conviction denied, and défendants 
allowed to plead over. 

See, also, 222 Fed. 534. 

H. Snowden Marshall, U. S. Atty., of New York City, R. L,. Batts 
and Frank M. Swacker, Sp. Asst. Attys. Gen., and Robert P. Stephen- 
son, Asst. U. S. Atty., of New York City. 

Pratt, Koehler & Boyle, of New York City (Addison S. Pratt, of 
New York City, of counsel), for défendant Robbins. 

©=jFor other cases >ee same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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HUNT, Circuit Judge. The government has moved for judgment 
of conviction upon the overruling of the pleas in bar of the défendant 
Robbins. The contention in support of the motion is that, inasmuch 
as the rules of procédure appHcable to criminal cases in the United 
States courts are those of the common law, except where there is 
express modification by statute, the rigid rule that a judgment of con- 
viction must follow the overruling of pleas in bar and demurrers in 
misdemeanor cases must control. 

It is, of course, very unusual for a court to be asked to punish a 
man as guilty because he has failed to sustain a défense at law which 
does not on its face necessarily involve admission of guilt. It is 
very important that the court should not exercise such authority as 
the motion assumes exists, unless it is clearly in the court. The 
exercise of such power might be depriving défendant of the most 
important right of trial bv jury. 

în Rex v. Taylor, 3 B. & C. 502 (1824), it was undoubtedly held 
by the Court of King's Bench that in cases of misdemeanor there 
could be no pleading over by a défendant, but that final judgment 
should go against him. There, on an indictment charging misde- 
meanor, défendant pleaded autrefois acquit. There was a demurrer, 
praying judgment of respondeat ouster, and joinder in demurrer. 
The court treated the plea as one in bar and held that the plea in 
abatement, if held bad on demurrer, should be follovved by a judg- 
ment that the défendant answer over, but that, the plea being in bar 
and being held bad on demurrer, judgment in gênerai should go 
against the défendant. The reasoning of the décision was that in 
misdemeanors the rule of civil actions applied in the case of issue 
joined on a plea in abatement, but that in felony cases, the rule being 
in favor of life, no distinction should be made between pleas which 
contained an admission of guilt and those which imported a déniai' 
of guilt. In adopting this view the court follovved the opinion of 
Lord Chief Justice Holt, reported in 2 Lord Raymond, 921, and re- 
jected an apparently conflicting opinion which had been pronounced 
in the Earl of Devonshire's case, 2 Howell's State Trials. Although 
Rex V. Taylor, just cited, is not referred to in Regina v. Faderman 
and Others, 4 Cox's Criminal Cases, 359, decided in 1850 by the 
Central Criminal Court of England, I gather from the opinion of 
Baron Alderson that in misdemeanor cases the strict rule was that 
judgment should be final, even though a plea was interposed which 
did not confess the matter at issue. In Eichorn v. Le Maitre, 2 
Wilson, 367, decided in 1768, a civil case where an issue of fact had 
been tried out, it was held that upon a plea, whether in abatement 
or in bar, found against the défendant, judgment should be peremp- 
tory, but, where there had been a demurrer interposed to a plea in 
abatement, the défendant could plead over. It was reasoned that if 
a man pleads a fact he knows to be false, and a verdict is rendered 
against him, judgment ought to be final, for a man must be presumed 
to know whether his plea is true or false ; but upon a demurrer to 
a plea in abatement it was said that there should be respondeat ouster, 
because every man should not be presumed to know the matter of 
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law, which he leaves to the judgment of the court. See, also, Bowen 
V. Shapcott (1801) 1 East, 542. 

It is to be observed, however, that in the days of George IV, when 
Rex V. Taylor, supra, was decided, the practice in misdemeanors was 
not assimilated to that in félonies. But with us — to an extent, at least 
— there has been such assimilation of practice, for section 1026, R. 
S. U. S. (Comp. St. 1913, § 1692), makes respondeat ouster the proper 
judgment in every case where a demurrer to an indictment or infor- 
mation is overruled. By analogy it seems to me to be reasonable 
to hold that the practice as to misdemeanors and félonies may be so 
far assimilated as to allow one who, under indictment for a misde- 
meanor, interposes a spécial plea in bar which in its facts does not 
necessarily involve an admission of the crime charged, to plead over 
and to hâve the question of guilt on the merits tried to a jury. 

In United States v. Ouinn, Fed. Cas. No. 16,110, where there was 
a demurrer to an indictment for a misdemeanor and the demurrer 
was overruled, judgment absolute was rendered against défendant; 
no suggestion having been made to the court that the défendant had 
any défense to the indictment. In United States v. Heike, 217 U. 
S. 423, 30 Sup. Ct. 539, 54 U. Ed. 821, Justice Day, for the Suprême 
Court, recognizes that in misdemeanors it was "usual" in England to 
enter a judgment of conviction, where a plea in bar had been inter- 
posed by a défendant and had been overruled. There is no question 
that such was the usual practice. Archbold's Criminal Practice and 
Pleading, 356-357, citing Rex v. Taylor, supra. My difficulty has 
been to ascertain whether it was the only practice, and whether de- 
parture from it is permissible. 

In Commonwealth v. Goddard (1816) 13 Mass. 455, défendant, be- 
ing indicted for assault and battery, pleaded in bar a former con- 
viction of the same offense before a justice of the peace. The At- 
torney General demanded oyer of the record of conviction, and de- 
murred to the plea in bar, and the défendant joined in the demurrer. 
Chief Justice Parker, for the court, briefly referred to the argument 
of the Attorney General that the defendant's plea was bad, because 
he had not pleaded over to the country, as well as asked judgment 
of the court on the matter set forth in his bar. Such a practice 
was held not to be requisite in this country, and it was decided that, 
when a plea in bar was found against the défendant in this country, 
he would be put to plead again to the indictment, and the trial should 
proceed as if no previous proceeding had passed. 

In Barge v. Commonwealth (1831), 3 Pen. & W. (Pa.) 262, 23 Am. 
Dec. 81, an indictment was found against défendant for fornication 
and bastardy. Défendant pleaded autrefois acquit and not guilty. 
There was an issue to the court, Judgment for the commonwealth 
was rendered on the issue. The Attorney General then moved the 
court that judgment be pronounced against the défendant. De- 
fendant's counsel objected. The court overruled the objection, 
refused a trial on the plea of not guilty, and pronounced judg- 
ment against the défendant. On review the Suprême Court, through 
Chief Justice Gibson, said that no adjudged case supported the dictum 
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of Lord Holt in Queen v. Goddard, 2 Lord Raymond, 922, that a 
défendant could plead over only in treason or felony, and referred 
to the failure of elementary writers, except Lord Haie, to adopt L,ord 
Holt's view. The Chief Justice also says that an undoubted practice 
has sprung up since the time of Lord Haie by which, in cases of 
misdemeanor, the défendant has judgment of respondeat ouster upon 
an adverse détermination of his plea in abatement in matter of law. 
"This stops short of the rule in felony," continues the learned Chief 
Justice, "by which no plea, whether in abatement or in bar, or whether 
determinable a:s matter of law or matter of fact, precludes the de- 
fendant from the benefit of the same judgment." Continuing, it was 
said to be well settled that, if a plea in abatement be determined 
against the défendant on demurrer, the judgment is that he answer 
over; and why not, if a spécial plea in bar be thus determined, pro- 
vided it contain no confession of facts that constitute guilt? Spécial 
pleas in bar are put upon the same plane as a plea in abatement. 
Chief Justice Gibson said : 

"The argument, then, is found at last to rest on a technical rule of plead- 
Ing, which, havlng been abolished In civil cases In order to allow a défendant 
as many pleas as justice may require, where property to the value of a shil- 
ling is involved, is nevertheless, we are told, to be sternly enforced where 
the defendant's character, liberty, and perhaps the peace of his family, are 
jeoparded. * * • The same justice, not to say humanlty, which originally 
dictated a judgment of respondeat ouster in felony, dictâtes the same judg- 
ment in cases of misdemeanor, where the defendant's spécial plea in bar has 
been determined against him on matter of law." 

In Foster v. Commonwealth (1844), 8 Watts & S. (Pa.) 17, défend- 
ant was indicted for libel. Spécial plea in bar was interposed. There 
was a gênerai demurrer and joinder. The trial court entered a 
judgment against the défendant of respondeat ouster. The Suprême 
Court referred to the case of Barge v. Commonwealth, supra, as 
presenting the question upon a plea, not in abatement, but in bar. 
King V. Taylor, 3 B. & C. 502, is commented upon as being in con- 
flict with Barge v. Commonwealth, but the court said it found nothing 
in the reasons for the English décision sufficiently cogent to draw it 
from the principle. Chitty, in Criminal Law (volume 1, p. 434), is 
regarded by the court as stating that, in misdemeanors, pleading over 
was not a matter of right, but rested in the discrétion of the court. 
Continuing, Chief Justice Gibson said: 

"Listening to the voice, not of humanlty, but justice, we hâve carrled thls 
discrétion a single step further, by applying It to ail cases, without regard to 
the punishment, in which the plea contains no confession of facts which con- 
stitute guilt." 

In volume 1 of Chitty's Criminal Law it is said that while as mat- 
ter of right in felony cases a man could not forfeit his life by any 
technical nicety or légal error, in misdemeanors if a défendant plead 
in bar and an issue of fact thereon be determined against him, he 
will hâve totally lost the benefit of a trial on the offense itself, andi 
yet that it was in the discrétion of the court to allow him still 
to plead not guilty, and that the courts would probably exercise such 
discrétion when the penalty incurred on conviction is very severe. 
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In the District Court in this District, in United States v. Hopkins 
& Company, 228 Fed. 173, charg-ed with a misdemeanor, plea in bar 
was interposed. Demurrer to this plea was sustained, and défendant 
permitted to plead not guilty. Judge Hough, in a mémorandum filed 
(1912), referred to Rex v. Taylor, supra, and said that the severity 
of the rule of that case had been relaxed, and while the learned judge 
added no citations in support of his statement, I doubt not that he 
had read some of the American authorities to which I hâve adverted. 

Considering, then, the disposition of our law, as it has been inter- 
preted by the expressions of the courts, to abolish too Hteral adhérence 
to ancient rules of pleading, with the great end in mind of preserving 
to one charged with a serious offense the right of trial by jury, I con- 
clude, both upon reason and by the light of the authority of our own 
great judges, that the court is not limited to the more severe rule, 
and does not act in excess of its power in allowing défendant to plead 
over to the merits of the charge. 

The motion for an order of judgment of conviction of the offense 
charged in the indictment is denied, and défendant may plead over 
within two days. 



PITTSBURGH & ERIB COAL CO. v. GEORGE TJRBAN MILLING CO. 

SAME V. BUFFALO GRAIN CO. 

(District Court, W. D. New York. May 24, 1915.) 

1. Shipping ®=»200 — Geneeal Aveeage — Right of Ship to Cargo Contkibu- 

TiON — Evidence. 

Tlie stranding of a grain steamer inside the breakwater as she was 
turnlng to enter tbe Buffalo river held, on the évidence, not due to the 
négligence or incompétence of her master, but to the action of the cross- 
currents, tlie force of whlch could not alwaj'S be accurately estimated, 
and the vessel held entitled to a gênerai average contribution from the 
cargo to the expense of llghtering a part of the same. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 631-634; Dec. 
Dig. <S=>200.] 

2. Shipping €=»189 — Général Averagk— Suit to Recovee Cargo Contribu- 

tion. 

That the protest on which the claim of a stranded vessel to a gênerai 
average contribution from the cargo to the expense of lighterage is based 
did not State ail of the parti cular.s of the stranding does not lessen the 
force of the master's sworn testimony. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §| 601, 603 ; Dec. 
Dig. <g=>18&.] 

3. SnippiKG <g=>lS9 — Gekekal Aveeaoe — Liability of Cargo. 

The recovery of a gênerai average contribution rests on équitable 
gronnds, and a ves.sel is bavrod from such recovery only for her fault, 
and uot for an error of judgment on the part of her navigator. 

[Ed. Note.— For other cases, see Shipiiini;, Cent. Dig. §§ 601, 603; Dec, 
Dig. <S=>189.] 

. In Admiralty. Suits by the Pittsburgh & Erie Coal Company, owner 
■ of the steamship P. D. Armour, against the George Urban Milling 

£=b'Fot otbar cases soe same topi£ & KBT-NUMBER la ail Këjr-Nùmbered Oigests & indexes 
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Company, and against the Buffalo Grain Company. Decrees for li- 
belant. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for libelant. 
Brown, Ely & Richards, of Buffalo, N. Y., for respondents. 

HAZEL, District Judge. [1] On November 12, 1909, the steam- 
ship P. D. Armour, 300 feet in length, with 42-foot beam, stranded 
on a known shoal located just north of the channel entrance to Buf- 
falo river. The steamer had on board a full cargo of grain, 97,000 
bushels, which she had brought down the Great Lakes from Duluth 
to the port of Buffalo, and as her seams opened a little after she 
stranded, owing to the lowering of the water in the harbor, it seemed 
necessary, in the judgment of the master, when a tugboat had been 
unsuccessful in releasing her, to lighter a portion of her cargo of 
grain. The question now is whether the steamer was stranded through 
négligent navigation, which would relieve the consignées of the cargo 
from contribution and gênerai average, or through accident or périls 
of the sea, in which case the expense of releasing the vessel must be 
borne proportionately by the ship and cargo in acoordance with the 
gênerai average bond (Exhibit A) in évidence. 

The proofs show that on nearing the Buflfalo breakwater the master 
of the P. D. Armour entered at the south entrance or gap, vyhich ena- 
bled him to proceed on a northerly course behind the breakwater to 
the point of turning into the navigable channel leading into Buffalo 
river. While he was still out on Lake Erie, the course and velocity 
of the wind indicated to him a normal depth of water at the entrance 
to Bufïalo river; but after coming through the south gap of the break- 
water he observed from markings on the break wall that it was not 
improbable that the water had lowered a few inches. When about 500 
feet from the north end of the break wall, he ported the steamer'.'? 
wheel and began turning in the ordinary way, but while swinging the 
steamer slowed, and, believing that she smelled the bottom aft, he 
immediately gave directions to hard aport and rang up the engme, 
with a view to accelerating her swinging movement, but she did not 
turn quickly enough, and he then put her wheel midships and backed, 
to stop her headway and kick her stern to port, so as to swing her 
into the channel, but she nevertheless grounded. It is shown that there 
is a cross-current at the point where the turning occurred, varying in 
velocity from 2 to 4 miles, and that there is no way of ascertaining 
the strength of the current with reàsonable accuracy. In the opinion 
of the master of the steamship, the maneuvering described was neces- 
sary at the turning point to overcome the drift of the current and 
to clear the channel bank ; but notwithstanding such efforts the steam- 
ship grounded on the port side, although there was ample depth of 
water at the stern and on the starboard side. Efforts were made to 
release her with tugs, but withput success. The wind veered around 
to the northward, and then to the northeast, and, the depth of water 
continuing low, the ship began to leak from the strain. Because of 
her imperiled position, on November 13th and 14th some of her cargo 
was lighterëd, and she was released. ï^rom thèse facts I think there 
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was a common péril to the ship and cargo, as that term is interpreted 
in Willcox, Peck & Hughes v. American Smelting Co. (D. C.) 210 
Fed. 89, and that the expense of lightering was a proper subject fo: 
gênerai average. 

The respondent contends that the master was négligent, in that he 
failed to exercise ordinary skill and précaution in the management of 
the vessel; that he knew that the water was lôw, and that normally 
there was only 19 f eet of water in the channel, while the draft of the 
steamer was 17 ft. 6 in. forward and about 18 ft. 6 in. aft, and must 
theref ore be presumed to hâve been aware that there was a probabiiity 
that the vessel would touch bottom and steer badly ; that he was 
bound to know of the current and its variability and force; that the 
steamer was a "bad-steering" boat; and that he did not reverse soon 
enough under the conditions presented. But in my opinion the as- 
serted cl^ims of négligence and want of ordinary skill and précau- 
tion are not sufficiently established. The law requires that the master 
of a vessel must at ail times take such précautions as a man of ordi- 
nary prudence and skill, exercising reasonable f oresight, would use 
to avoid ordinary dangers in view of the circumstances presented. 
The William Lindsay, 2 Asp. M. I^. C. 118, 119. The question in 
such cases is, What would prudent and skillful navigators do under 
similar circumstances? and what constitutes négligence is dépendent 
upon what they are capable of doing. 

It is claimed that the master of the Armour should hâve called on 
tugs to assist him, but the situation did not seem so precarious to him 
as to require that something out of the ordinary be donc. The évi- 
dence is that vessels of the type of the steamer in question do not or- 
dinarily employ tugs to assist them into the channel entrance, and 
I do not think the condition of the wind arid current was such as to 
indicate the necessity of the employment of a tug to assist the steamer 
in making her berth. Of course, in the Hght of what actually oc- 
curred, it would hâve been better if a tugboat had been engaged to 
assist in maneuvering the steamer into the channel; but, as said in 
The Nevada, 106 U. S. 154, 1 Sup. Ct. 234, 27 L. Ed. 149, the possi- 
bility of doing something différent from what was donc is not the 
criterion by which the event is to be judged. 

Bef ore the cargo owners can be reliçved from liability for contribu- 
tion on their gênerai average bond, it must be proven that the strand- 
ing and resulting damage to the cargo were due to fault on the part 
of the carrying ship, and such fault is not satisfactorily disclosed here- 
in. It is true a witness who was standing on the Lackawanna trestle, 
not far distant from where the stranding occurred, swore that the 
vessel did not swing until about halfway past the north end of the 
breakwater; but, even supposing her swing to hâve been belated, it 
can scarcely be disputed that by backing she could hâve recovered 
sufficiently to mcike the channel safely, if the current had not interfered 
to prevent her doing so. If credencè is given to the testimony of the 
master and first mate, and there is insufficient shoVving to disparage 
or contradict it, they both believed that the turning movement was 
proper and seasonable, and the steamer went ahead in the channel pur- 



riTTSBURGH & EEIE COAL CO. V. GEOKGE TJKBziN MILLINQ CO. iào 

suant to direction of her master, without his suspecting the severity 
of the current which prevented her from clearing the channel bank, 
and which carried her to the east entrance of the Reading Channel, 
where she grounded. As said by Judge Brown in The State of Ala- 
bama(D. C.) 17 Fed. 854: 

"Navigation must necessarily be aecording to observation at tlie time. The 
observations made in this case, both in the mistalie and in the correction of 
it, were, sa far as I can judge, as quiclî, active, and aceurate as the clrcum- 
stanees at the moment admitted. The error was one of judgment in the inter- 
prétation of what dimly met the eye, and not, under the circumstances, évi- 
dence of either carelessness or incompetency." 

So, in the présent case, the master of the steamer was acquainted 
-with the width of the channel, knew of the shoal, and, indeed, was 
somewhat f amiliar with the variable currents at this point ; but never- 
theless his error in not turning earlier or in not turning quickly enough, 
or the slight touching of the vessel on bottom, were not due to négli- 
gence. 

[2] Importance is attached to the master's omission to state, in the 
protest on which the claim for contribution by the cargo to the ex- 
pense of lighterage is made, that the swinging of the vessel was re- 
tarded by her touching the bottom; but his failure to state ail the 
particulars leading to the mishap would not justify ignoring or dis- 
crediiting the sworn testimony in relation thereto, which is cor- 
roborated by the first mate, who was on deck forward, and who at- 
tributed the disaster to the fact that the current was against the ves- 
sel, and that "she did not steer very good sometimes in shallow water, 
the same as ail of them." 

[3] The case of Kinsman Transit Co. v. The Mason and Cascade, 
221 Fed. 799, recently decided in this court and cited by respondent, 
was upon a différent principle from the case at bar. The question 
of gênerai average contribution rests upon équitable grounds, and ren- 
ders the vessel liable only for her fault, and not for an error of judg- 
ment on the part of her navigator, as a resuit of which an accident oc- 
curs, to the in jury of her cargo. The Star of Hope, 9 Wall. 230, 19 
L. Ed. 638. 

The rule as to burden of proof is that the vessel seeking to exon- 
«rate herself must show that the sacrifice of the cargo was not oc- 
casioned by her négligence, and, having donc so, the burden is then 
shifted to the party asserting négligence or carelessness. Congdon, 
General Average, p. 67. Such burden has not been sustained by re- 
spondents, and the libelant's explanation that the expense of lighter- 
ing the cargo was made necessary through accident is not sufficiently 
negatived or refuted. 

Decree for libelant, with costs. 
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LEVY V. CALBDONIAN INS. CO. et aL 
(District Court, N. D. Califonila, Second Division. June 7, 1915.) 

No. 15247. 

1. JuDGMENT <S=»342 — Motion to Vacate— Time. 

Where judguient was entered September 25, 1914, in tlie October term, 
and motion to vacate was not noticed or made during sucli term, but in 
February, in the succeeding term, sucli motion came too late, slnee, on tlie 
expiration of the term in vvtiich judgment was entered, the court lost 
jurisdiction to set aside, modify, or amend such judgment, in the absence 
of préservation of the right by motion made on notice during the term. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 668-6T1 ; Dec. 
Dig. ®=342.] 

2. New Tbial ®=391 — Geounds — "Subprise" — Misappbehension of Effect 

DP Stipulation. 

Where, upon trial without a jury, it was stipulated that the cause 
should be submitted to the court on the transcript of the évidence taken 
at a previous trial, and such supplementiug évidence as the parties 
might introduce, a part of the record on the first trial being a motion 
for nonsuit made by the défendants, the misapprehension of défendants 
that such stipulation would serve to incorporate into the record of the 
second trial the motion for nonsuit on the first trial was no basis for 
holding that défendants suffered "surprise" on the second trial, to call for 
new trial, since the term as legally employed means more than a mère 
State of mind, being used to characterize a situation, status, or resuit 
produced, having a substaiitive basis of fact and reason, from which the 
court may justly deduce, as a légal conclusion, that the party will sufCer a 
judicial wroug if not rclieved from his mistake, a condition not presented 
by a mère misapprehension of the effect of some stipulation in the case. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. §§ 184-18T ; Dec. 
Dig. <@=91. 

For other définitions, see Words and Phrases, First and Second Séries, 
Surprise.] 

At Law. Action by S. W. Levy against the Caledonian Insurance 
Company and others. On pétition for new trial and motion to va- 
cate the judgment and set aside the submission. Pétition for new 
trial denied, and motion to set aside judgment overruled. 

Goodfellow, Eells, Moore & Orrick, of San Francisco, Cal., for 
plaintiff. 

Otto Irving Wise and T. C. Van Ness, both of San Francisco, Cal., 
for défendants. 

VAN FLEET, District Judge. Thçre are two motions — the first, 
a pétition for new trial ; the second, an indépendant motion to vacate 
the judgment and set aside the submission. 

[1 ] 1. As to the second, the motion to vacate the judgment, it cornes 
toc late, and may not be considered on its merits. The judgment 
was entered on September 25, 1914, in the October term of that year, 
and this motion was not noticed or made during that term, but in 
February of the succeeding term. This was not in time. On the 
expiration of the term in which the judgment was entered the court 
lost jurisdiction to thereafter set aside, modify, or amend that judg- 

£=sFar otber cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Inde.xes 
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ment in any respect, exceut perhaps as to a mère clérical misprision, 
in the absence of a préservation of the right by a motion made or 
noticed during the term. 2 Foster's Fédéral Practice, § 379: Bron- 
son V. Schulten, 104 U. S. 410, 415, 26 L. Ed. 797. This rule is so 
well settled that it entirely disposes of that motion, and it is un- 
necessary to notice the further objections interposed thereto. 

[2] 2. The pétition for new trial was served and filed in due time, 
embracing with others the ground of "accident or surprise which 
ordinary prudence could not hâve guarded against," but unaccompa- 
nied by any showing by affidavit or otherwise in support of that ground 
as required by the rule. Subsequently, hovvever, and some time after 
the lapse of their time for such présentation, défendants asked leave 
to file and hâve considered affidavits of their attorneys in support of 
the ground indicated. While the showing in avoidance of the neglect 
is meager and not very satisfactory, I hâve concluded, in the absence 
of any strenuous objection, that it is within my discrétion to re- 
ceive the affidavits and give tbem considération, especially as the op- 
posing party has availed himself of an opportunity to meet them. 

The matter covered by thèse affidavits is briefly this : At the 
trial, which was had without the intervention of a jury, it was stip- 
ulated in open court that the cause should be submitted to the court 
upon the transcript of the évidence taken at a previous trial and such 
supplementing évidence as either party should see fit to introduce. 
This course was pursued. The transcript of the évidence at the pre- 
vious trial was read, without calling the court's attention to any ob- 
jections, motions, or exceptions with relation thereto or noted there- 
in, or asking at the hands of the court any présent ruling thereon ; 
and thereupon, after the submission of certain évidence not intro- 
duced at the previous trial, the cause was submitted by both parties 
for final décision on the merits. It appears that at the previous 
trial défendant had at the conclusion of the évidence interposed a 
motion for nonsuit and taken the ruling of the court thereon, and 
the material substance of the affidavits now submitted by défendants' 
counsel is to the effect that afhants — 

"understood, believed, and Intended that tUe record of the proceedings had 
upon the first trial of said action before sald court, together with the ex- 
ceptions reserved therein, was stipulated between counsel and ordered by the 
court to be taken and considered as a part of the record of the proceedings 
on the sald trial of the eaid action, the same as if speciflcally read into the 
record of the said second trial and had or taken therein; * * • that a 
part of the record of the proceedings of sald first trial was a motion for a 
nonsuit made by défendants, and the order denying sald motion, to which ex- 
ception was taken and reserved ; that afflants understood, believed, and in- 
tended that said motion for a nonsuit was to be considered as a part of the 
record of said second trial, and deemed to hâve been made at the conclusion 
thereof." 

And it is stated that affiants believe and are of the opinion that 
in the absence of such motion for nonsuit in the record of the pro- 
ceedings of the second trial — 

"the rights of the défendants upon wrlt of error to the appellate court will be 
jeopardized." 

226 F.— 22 
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In the opposing affidavits, présentée! by plaintiff's counsel, after a 
récital as to what occurred at the trial, it is stated : 

"That no stipulation or agreement of any kind in connection wltli said 
second trial relative either to tlie testimony, évidence, motions, objections, 
ruUngs, or exceptions thereat was entered Into between plaintiff's counsel 
and défendants' counsel eitber prier or subséquent to said second trial, and 
tliat no stipulations, motions, agreements, or orders were made at said sec- 
ond trial,, and no proceedings were liad thereat, except those shown in the 
reporter's transcript herein, whlch is hçreby referred to and made a part 
of this affidavit. Plaintiff's counsel at no time attempted or assumed to 
agrée or stipulate that the rulings made at said first trial, or any thereof, 
might be considered as having been made at said second trial, or that the 
motion for nonsuit made at the ûrst trial might be considered as having 
been made at the second trial, or that any exceptions taken at said first trial 
might be considered to hâve been taken at said second trial. Indeed, none of 
thèse matters were even touched upon in any conversation between plaintiff's 
counsel and défendants' counsel, either In court or out of court." 

The reporter's transcript discloses that, upon plaintiff's counsel 
stating that they intended to rely upon the évidence at the former 
trial, together with certain additional testimony, this occurred : 

"Mr. Van Ness: I am willing to admit, and it seems to me that the admis- 
sion is as broad as anything you could claim. In the beginnlng we took the 
position that by reason of the destruction of San Francisco we were released, 
and so hotified you ; and you considered that we were not released, and in- 
sisted on going on with the contract. I told you that, if we were wrong in 
our view, we would pay you the $1,000 a month. We took that position from 
the beginnlng to the end. 

"The Court: What is it you want to put in the record? 

"Mr. Orrick; I want to call Mr. Oonroy to the stand and put Into the rec- 
ord the évidence whlch I hâve just read. 

"The Court: Will it be understood that the transcript of évidence taken at 
the previous trial shall stand? 

"Mr. Orrick: In this case. 

"Mr. Van Ness: We are willing to read any portion of that évidence. 

"The Court: Let the transcript of évidence as taken at the last trial be con> 
sidered as évidence herie now, and go on and supplément it as much as may 
be deemed material." 

It is upon this showing that the court is asked by défendants to 
grant a new trial upon the ground of surprise. It is quite obvions, 
I think, that thèse f acts àfford no substantial basis for a holding that 
défendants suffered "surprise," in the sensé in which that term is 
employed in the statu té specifying the grounds for new trial. The 
term as there employed means something more than a mère state of 
mind; it is used to characterize a situation, status, or resuit produced, 
having a substantive basis of fact and reason from which the court 
may justly deduce as a légal conclusion that the party will suffer a 
judicial wrong if not relieved from his mistake. In other words, a 
mère misapprehension of the effect of some évidence or stipulation in 
the case, or a sentiment of surprise arising from the course the case 
may take, is not légal "surprise," unless by reason of the situation of 
the parties, the state of the pleadings or issues, or some previous ar- 
rangement or convention, the fact produces a situation as to the 
moving party from which the court is able to see that it would be 
unjust and inéquitable not to afford him rehef. There is nothing of 
that nature disclosed in the situation hère. 



EHEDEEEI A. GESELLSCHAFT OCEANA V. CLUTHA SHIFPING CO. 339 

From tlie circumstances disclosed there was absolutely nothing to 
warrant the défendants' attomeys in indulging the misapprehension 
which they now allège. A moment's thought would hâve shown them 
that they were in error in assuming that the stipulation of the parties 
covered any of the rulings had at the previous trial, much less the 
motion for nonsuit. Parties are not at liberty, regardless of any 
previous ruling, to stipulate what a ruling of the court shall be upon 
any given state of facts without the assent of the court thereto ; and, 
moreover, in this instance a motion for nonsuit would hâve involved 
évidence not submitted at the previous trial. It is quite obvious that 
the court, had any attempt to so stipulate been brought to its atten- 
tion, would not hâve assented thereto without an opportunity to con- 
-sider such new évidence. It is to be regretted if the course taken 
by counsel, however inadvertently, shall resuit in jeopardizing défend- 
ants' rights on appeal; but that considération cannot justify the court 
in departing from those usual and ordinary rules which govem trials 
and the due protection of the rights of both parties thereto. As said 
upon a similar motion in Anderson Land & Stock Co. v. McConnell 
(C. C.) 171 Fed. 475,480: 

"Whlle it is always désirable, In the Interest of justice, that a party be 
afforded the fullest opportunity to présent his case, yet. In the practical ad- 
ministration of justice, this means no more than that he is to bave a fair and 
reasonable opportunity. It certainly does not contemplate that one may ig- 
nore the most ordinary précautions in protecting his rights and still be re- 
lieved from the efCect of his omission." 

3. The remaining grounds involved in the motion hâve not been 
pressed. They were ail involved in the considération of the court 
in reaching its conclusion resulting in the judgment. They need not 
be specially noticed, but it is sufficient to say that none of them are 
of a character to warrant the court in granting a new trial. 

The pétition for new trial is accordingly denied, and the motion to 
set aside the judgment overruled. 



RHEDEREI ACTIEN GESELLSCHAFT OCEANA v. CLUTHA SHIPPING 

CO., Limited. 

(District Court, D. Maryland. July 2, 1915.) 

1. Admibaltt ©=35 — Abatement ob Suspension of Suit — Pendenct of 

Gaknishment Peoceedings. 

A défendant is entitled to bring to the attention of the court the fact 
that the debt sued for bas, prior to the institution of the suit, been gar- 
nlshed in aijother court, and that the gamishment proceedings are still 
pending ; and whlle the effect of such fact is not settled by unlf orm dé- 
cision, the better practice in admiralty is to suspend the suit until the 
gamishment proceeding Is terminated. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 322-326 ; Dec. 
Dig. <S=>35.] 

2. Admibaltt <S=13 — ^Jueisdiction — Mabitime Contbacts. 

Llbelant^ having a contract with a shjpper to fumish vessels for three 
years to carry cargoes of chrome ore from Scotland to Atlantic ports in 

^=sToT other cases see same topic & KEY-NUMBSK iu ail Ker-Numbered Dlgests & Indexes 
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the United States at a stipulated rate of freight per ton, procured a 
charter of respondent's vessel to the shipper to carry one of such cargoes, 
on an agreement by respondent to pay libelant a stated sum per ton froni 
the freight money when received. Ùelâ, that the latter contract which 
was in efllect oae for payment of a commission for obtainiug a charter, 
was not maritime, and that a suit thereon was not within the admiralty 
jurisdiction. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 164-176 ; Dec. 
Dig. <Ê=»13.] 

In Admiralty. Suit by the Rhederei Actien Gesellschaft Oceana 
against the Clutha Shipping Company, Limited. Dismissed for want 
of jurisdiction. 

Burlingham, Montgomery & Beecher, of New York City, and Ar- 
thur D. Foster, of Baltimore, Md., for libelant. 

Convers & Kirlin, of New York City, and Ritchie, Janney, Griswold 
& Hamilton, of Baltimore, Md., for respondent. 

ROSE, District Judge. The libelant is a German corporation ; the 
respondent, a British. Another British corporation, the Chrome Com- 
pany, Limited, cornes into the story. For brevity, thèse three will be 
called, respectively, the German Company, the shipowner, and the 
Chrome Company. 

About August 1, 1913, the German and the Chrome Companies en- 
tered into a contract by which the former undertook to supply the 
latter with steamers for the transportation during the calendar years 
1914, 1915, and 1916 of a large quantity of chrome ore from New 
Caledonia to various ports on the Atlantic coast of the United States. 
For the ore carried during 1914 the Chrome Company was to pay 
freight at the rate of 35 shillings a ton. The steamer John Hardie 
belonged to the shipowner. In early May, 1914, it was seeking a 
charter. The German Company obtained one for it by tendering it 
to the Chrome Company under the ore contract. By the terms of this 
charter, which was dated May 4, 1914, the Chrome Company was to 
pay the shipowner freight at the rate of 35 shillings a ton. By a 
letter of the same date the shipowner prpmised to pay in Glasgow to 
the German Company 8 shillings 6 pence a ton so soon as it received 
the agreed freight of 35 shillings a ton from the Chrome Company. 
In December, 1914, the John Hardie delivered 6,050 tons of the ore in 
Baltimore. On the 21st of that month the German Company filed this 
libel in personam against the shipowner. It seeks thereby to recover 
the équivalent in American currency of 6,050 times 8 shillings and 6 
pence, or $12,573.42. There was a clause of foreign attachment un- 
der which the John Hardie was seized. It has been released on stip- 
ulation. , , : * 

The shipowner in its answer sets up eight défenses. Upon analy- 
ses,: they résolve themselves into five. They are: Want of considéra- 
tion for the promise sued on; the insolvency of the libelant, and a 
resulting incapacity to sue in its own name; the gamishment in Scot- 
land in the hands of the shipowner prior to tlie filing of the llbel of 
ail the assets of the German Company i including the claim- sued on; 

<g=»For other cases see same topto*& KET-NUMBEil In ail Key-Nutnbered Dlgesta & îndexei 
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that the war has made it illégal for tlie shipovvner to pay the libelant 
anything; and that an American court of admiralty should décline 
jurisdiction of such a controversy. 

The German Company has excepted to the sufficiency of each of 
thèse défenses, The procuring of the charter was ample considéra- 
tion for the promise of the shipowner. Whether the German Com- 
pany can maintain this proceeding in its own name without joining 
others can be better told after it has answered the interrogatories of 
the shipowner as to the history and conséquence of the insolvency pro- 
ceedings. If the case is to go on farther, thèse interrogatories should 
be answered, and the exceptions to them interposed by the German 
Company should in that event be overruled. 

[ 1 ] A défendant is entitled to bring to the attention of the court the 
fact that the debt sued for has prior to the institution of the suit been 
garnished by another court, and that such garnishment proceedings are 
still pending. Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 
U. S. 713, 19 Sup. Ct. 797, 43 L. Ed. 1144. The authorities differ 
as to whether the effect of such a défense is to abate the action, or 
merely to suspend it until the termination of the garnishment pro- 
ceedings enables the second court to know what justice requires. Wal- 
lace V. McConnell, 13 Pet. 150, 10 L. Ed. 95; Lynch v. Hartford 
Pire Ins. Co. (C. C.) 17 Fed. 627; Rood on Garnishment, §§ 199, 200. 
In a court of admiralty, untrammeled by rigid rules of pleadings, the 
latter would appear to be the more équitable course. 

Three of the défenses set up in the answer are based upon the war. 
Of one of them little need be said. The contention that the clause of 
the charter party to the effect that the restraint of princes will ex- 
cuse nonperformance is a part of the contract sued on, and releases 
the shipowner from any obligation to pay, is untenable. Had such re- 
straint, or any other cause not the fault of the shipowner, prevented 
the payment of freight by the Chrome Company, the German Com- 
pany would, of course, hâve had no claim. In fact, however, the' 35 
shillings a ton called for by the charter has been paid. 

The other two cannot be so easily disposed of. One of them says 
that ail payments by the shipowner to the German Company hâve been 
forbidden by a British statute and by varions orders in council; the 
other, that they are prohibited by the common law. Législative enact- 
ments and executive orders, so far as concerns the matter now in 
hand, are merely declaratory of the common law, and no further réf- 
érence to them will be made. The war has not avoided the contract 
sued on. It is true that, when war breaks out, ail contracts calling 
for commercial or financial intercourse between persons residing in 
mutually hostile countries, and the performance of which cannot be 
fairly postponed until the return of peace, are abrogated. Griswold 
V. Waddington, 16 Johns. (N. Y.) 438 ; Janson v. Drief ontein Consoli- 
dated Mines, Ltd., Law Reports, Appeal Cases 1902, p. 499. 

The agreerhent in question is very simple. The German Company 
obtained a charter for the shipowner. The latter agrées to pay the 
former â part of the freight money when received. The German Com- 
pany had before the war donc ail that it had promised to dû. Ali that 
the shipowner had still to do was to pay the 8 shillings 6 pence so soon 
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as it received its chartered freight. The fact that on August 4th the 
shipowner had not completed the carriage of. the ore is without sig- 
nificance. Had the shipowner been the subject of one of the warring 
powers and the Chrome Company of one of its antagonists, the war 
would hâve abrogated the charter. Both companies were in fact Brit- 
ish, and the charter and its obligation were unaffected by the war. 
When what those companies had to do was done, the German Com- 
pany was entitled, or, but for the outbreak of hostiHties, would hâve 
been entitled, to receive twelve thousand and odd dollars. So far as 
concerns the issues raised by the outbreak of the war, it was in no 
différent position from what it would hâve been, had the shipowner 
in payment for the charter party given it a promissory note payable 
on December 23d. The law is well settled that such a debt is not dis- 
charged by the war. Janson v. Driefontein Consolidated Mines, Ltd., 
supra. 

In proceedings of an équitable nature the courts will try to insure 
that when peace is restored due payment shall be made. Ex parte 
Boussmaker, 13 Vesey, 71. Nevertheless, tlie alien enemy cannot com- 
pel payment during hostilities, nor can the debtor lawfully pay him. 
This has long been the recognized law of Germany, of England, and 
of the United States — the countries of the résidences of the parties 
and the country in whose courts the instant suit is pending. Paragraph 
"h" of article 23 of The Hague Convention on the Customs of War on 
Land has not changed the law in this respect. Porter v. Freunden- 
berg, 31 Times Law Rep. 162. 

So much is not disputed. But the German Company says for ail 
that it is entitled to recover because in its view such suspension is 
nothing but a war measure by which one belligerent seeks to deprive 
the other of a part of its resotirces. In proof that the rule of law 
has no other important end, it points to the fact that, while an alien 
enemy cannot sue, he can be sued whenever tlae courts of his adversary 
can get jurisdiction over him or his property. Dorsey v. Kyle, 30 Md. 
512, 96 Am. Dec. 617; Robinson v. Continental Ins. Ce. of Mannheim, 
31 Times Law Reports, 20. 

The shipowner replies that, while taking from an enemy the use 
of his property is one of the objects of the gênerai rule, it is not the 
only or even the chief. A citizen voluntarily remaining in war time 
in an enemy's country is in thèse respects under the same disabilities 
as an alien. Dicey on Parties to Action, 3. Contracts made even 
during the continuance of hostilities between him and a citizen of the 
country in which he is residing are not necessarily illégal. Kershaw 
v. Kelsey, 100 Mass. 561, 97 Am. Dec. 124, 1 Am. Rep. 142. 

The fundamental purpose of the rule, the shipowner contends, is to 
prevent persons having in war time any unauthorized intercourse 
across the line. Such intercourse, the Suprême Court has said, may 
afïord f acilities for conveying intelligence and even for traitorous cor- 
respond_ence._ Matthews v. McStea, 91 U. S. 7, 23 L. Ed. 188. _ Chan- 
celier Kent is even more emphatic in declaring that commercial cor- 
respondence, intercourse, and dealing between subjects and résidents 
of the belligerent countries would counteract the opérations of law 



EHBUEREI a. GESELLSOHAFT OCEANA V. CLUIHA SHIPPING co. 343 

and throw obstacles in the way of the, public efforts and lead to dis- 
order, imbecility and treason. 1 Kent's Comm. 66. 

In short, the German Company says that even in war times good 
faith and fair deàling require that debts shall be paid. The refusai 
to permit an enemy to collect from a citizen is a war measure which 
a neutral court will not enforce. The shipowner replies, not so. Such 
interdiction is a natural resuit of war, and not an intentional aggrava- 
tion of its baneful conséquences. If two countries are to fight at ail, 
private and unauthorized intercourse, dealings, or payments across 
the line will injuriously affect both public and private morality. Judge 
Veeder in a careful récent opinion has held that the shipowner's con- 
tention is the stronger. Watts, Watts & Co., Ltd., v. Unione Aus- 
triaca di Navigazione (D. C.) 224 Fed. 188. 

In the case at bar the contract is in every sensé British. The Ger- 
man Company did ail it was to do in Glasgow. It was there that the 
shipowner was to do its part; that is, to pay the 8 shillings 6 pence 
a ton. The incidents of demand and payment are to be regulated and 
determined by the law of the place of performance. Roquette v. Over- 
man, L. R. 10 Q. B. 525. Had not war broken out, the German Com- 
pany, in order to maintain its suit hère, would hâve had to allège a 
demand in Glasgow, or else to set forth facts which would show that 
such demand would hâve been useless. It says that the existence of 
the war, of which the court will take judicial notice, exempts it from 
the necessity of demanding payment in Glasgow, and requires this 
court to compel such payment hère. This contention is made in spite 
of the fact that the contract, having been made in Glasgow and to be 
there performed, necessarily assumed that the existing Scottish law, 
so far as pertinent, was made a part of its terms. Furtado v. Rodgers, 
3 Bosanquet & PuUer, 191. By that law during war payment could 
not hâve been lawfully made to the German Company. 

Apparently the shipowner has rather the better of the argument. 
Interesting and important as is the issue thus raised, it is unneces- 
sary in this case to pass definitely upon it. This suit is between for- 
eigners. It is over a contract made and on both sides to be wholly 
performed in Scotland. The only connection it has-with this country 
is that the time of payment was fixed by an event which took place 
hère. There are many reasons why in war times neutral courts should, 
so far as their duty permits, décline the task of settling disputes be- 
tween the subjects of hostile nations. This is especially true when, to 
détermine the controversy, it is necessary either to enforce or to refuse 
to enforce légal rules which corne into opération in case of war only, 
and to which each of the warring powers habitually makes exception? 
when it thinks it for its own interests so to do. If a court of admiralty 
has ever the right in the exercise of its discrétion to décline jurisdic- 
tion, it should do so in such a case as this. 

[2] But, apart from any such considération, has this court any juris- 
diction over the case hère made? Could it hear and détermine such 
a controversy, even if the parties to it were both American citizens, 
who in time of world-wide peace were suing and being sued on a con- 
tract like that hère involved, except that it was both made and to be 
performed in America? What is the contract sued on? It is very 
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simple. The German Company gets a charter for the shipowner's 
v'essel at 35 shillings a ton. The shipowner promises to pay the Ger- 
man Company 8 shillings and 6 pence out of the freight when re- 
ceived. There is hère nothing more nor less than an agreement to pay 
for getting a charter party. Such a contract is not maritime. A suit 
for the breach of it is not within the jurisdiction of the admiralty. 
Brown v. West Hartlepool Steam Nav. Co., 112 Fed. 1018, 50 C. 
C. A. 664; Taylor v. Weir (D. C.) 110 Fed. 1005; The Harvey and 
Henry, 86 Fed. 656, 30 C. C. A. 330; Doolittle v. Knobeloch {D. C.) 
39 Fed. 40; The Thames (D. C.) 10 Fed. 848; The Retriever (D. C.) 
93 Fed. 480; The Humboldt (D. C.) 86 Fed. 351 ; The J. C. Williams 
(D. C.) 15 Fed. 558; Richard v. Holman (D. C.) 123 Fed. 734; Rich- 
ard V. Hogarth (D. C.) 94 Fed. 684; The Crystal Stream (D. C.) 25 
Fed. -575. 

This conclusion has been reached with hésitation and reluctance. 
None of the distinguished counsel in the case made the point which has 
been held décisive. When it was brought to their attention, they agreed 
there was nothing in it. They hâve cited numerous cases which they 
think show that it should not be sustained. Thèse décisions hâve ail 
been considered. Some of them are to the çffect that admiralty has 
jurisdiction to enforce a contract by which a lien has been given upon 
freight to secure necessary disbursements for the ship. Some, notably, 
The Wyandotte, 145 Fed. 321, 75 C. C. A. 117, decided by the Circuit 
Court of Appeals for this circuit, say that a bottomry bond may be 
enforced in toto, although some of the disbursements to secure which 
ît was given were nonmaritime. Many affirm that admiralty may give 
redress for the breach of some nonmaritime undertaking, when it is 
merely incidental to a transaction which was essentially maritime, or 
may enforce a nonmaritime stipulation of a charter party when it is 
intimately connected with the essentially maritime provisions. 

In this case there was no attempt to pledge the freight to provide 
funds for the disbursements of the ship. The contract sued on was 
not a term of the charter party. It may not hâve been even known to 
the Chrome Company, which was a party to the charter. The fact 
that the commission or compensation of the German Company was not 
to be paid until the shipowner received from the Chrome Company 
its agreed freight is nothing more than the understanding, usual in 
many brokerage contracts, that the commission is not demandable 
until the seller receives the purchase money. On the other hand, the 
shipowner had nothing to do with the original contract between the 
German Company and the Chrome Company. To the latter it assumed 
no obligations, except those set f orth in the charter party. There was 
no agreement to which ail three companies were parties. There was, 
first, a contract between the German Company and the Chrome Com- 
pany ; second, one between the shipowner and the Chrome Company ; 
and, third, the one sued on between the German Company and tlie 
shipowner. That one or both of the first two were maritime does not 
necessarily give that character to the third. 

Doubtless there are gênerai expressions in many of the opinions 
cited by counsel which, literally construed, would justify the conten- 
tion that a contract for compensation for obtaining a charter party 
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is maritime and within the jurisdiction of the admiralty. It is a 
familiar rule, however, that ail such language is more or less strictly 
limited to the facts of the case in which it is sued. In none of thèse 
cases was the contract based on a mère agreement, as this is, that if 
the libelant will get a charter party for a shipowner the latter will pay 
him part of the freight earned thereunder. The agreement in Graham 
V. Oregon R. & Nav. Co. (D. C.) 135 Fed. 608, involved much beside. 
As the authorities heretofore cited show, such contracts, whenever 
they hâve come before the courts, hâve been held to be nonmaritime 
and outside the jurisdiction of the admiralty. 

It follows that the libel must be dismissed for want of jurisdiction. 



THE WISSAHICKON. 

(District Court, W. D. New York. June 5, 1915.) 

1. Navigable Waters <S=24— OBSTRTJCTio>f bt Wbeck— Duit of Owner to 
Mark. 

The statutory duty rests on the owner of a sunken vessel lying in the 
pathway of other vessels to plalnly ligbt or otherwise mark the posi- 
tion of the wreek, and navigators of other vessels fulflU their duty wheu 
they look for such llghts, and cannot be held responsible for failing to 
see, or for runnlng Into, a wreek not so marked. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 66; 
Dec. Dig. <®=24.] 

a. Navigable Watees ®s324— Failuee to Mark Position of Wbeck— Lia- 
BiLiTT or Wrecking Contractoe as Bailee. 

A eontractor for raislng a sunlten vessel, although payment was con- 
tingent on success, became her bailee, wlth the duty of exercising ordi- 
nary care to protect her from injury by keeplng her position properly 
marked ; and where by reason of Its failure to do so she was run into 
and injured by a passing vessel at night, the eontractor is Uable to the 
owner for the damages sustained. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 66; 
Dec. Dig. ®=>24.] 

In Admiralty. Suit for collision by the Empire Engineering Corpo- 
ration, owner of the steel dredge Pocantico, against the steamer Wis- 
sahickon, the Erie & Western Transportation Company, claimant, with 
the Reid Wrecking Company impleaded. Libel dismissed as against the 
steamer, but otherwise sustained. 

Harrington, Bigham & Englar, of New York City, and Abbott & 
Abbott, of Buffalo, N. Y., for libelant. 

Daniel H. Hayne, of Baltimore, Md., and Brown, Ely & Richards, of 
Buffalo, N. Y., for claimant. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, and John K. 
White, of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. The steel dredge Pocantico, having an A- 
frame rigidly attached to her deck, sank in Lake Erie on June 11, 1913, 
about 21/2 miles southwest from the Bufïalo breakwater north end light, 

Ê=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and one-half mile east of Waverly Shoal gas buoy. She lay on the bot- 
tom in the pathway of vessels in about 43 feet of water, her A-frame 
projecting about 12 feet above the surface. On the night of August 
30, 1913, at about 9 o'clock, the steamer Wissahickon, carrying a light 
load, her draft being 6 feet 8 inches forward and 14 feet 4 inches aft, 
and bound for Erie, Pa., ran over the sunken dredge, severely damaging 
her. Prior thereto the respondent, the Reid Wrecking Company, Limit- 
ed, which has been brought into this case on pétition of libelant, had 
been engaged for approximately seven weeks under a contract to raise 
the dredge and bring her into Bufïalo harbor. The hability of the Wis- 
sahickon is predicated upon the claim that proper lights were suspended 
at night upon the A-frame of the dredge to notify approaching vessels 
of her location, as required by Act March 3, 1899, and that the failure 
of the passing steamer to heed such warning lights renders her liable 
for tlie disaster. But the steamer by her answer dénies that suitable 
lights marked the dredge, and in my judgment the évidence persuasively 
shows that neither by the use of lights nor otherwise was sufficient 
warning of tlie location of the dredge given to the steamer. 

The burden of proof was on the Pocantico to show, not only suitable 
lighting of the wreck at night, but also négligent navigation on the part 
of the steamer. The Chatham (Ross v. Merchants' & Miners' Transp. 
Co.) 104 Fed. 302, 43 C. C. A. 538. This burden, however, has not been 
sustained. The wreck, which lay in the pathway of steamers was a 
menace to navigation, and should hâve been conspicuously marked, to 
the end that mishaps such as that under considération might be avoided 
by the exercise of ordinary care. As was said by Judge Coxe in The 
Fred Schlesinger (D. C.) 71 Fed. 748 : 

"Regard for her own safety, as well as fpr the safety of others, should eom- 
pel those responsible for her to make her présence known by plain and unmis- 
takable signais." 

Indeed, there are cases holding that failure to distinctly mark the 
location of a boat sunken in a channel or pathway of vessels renders 
the owner of such boat liable in rem for injuries sustained by vessels 
colliding with the wreck. The Macy, 170 Fed. 930, 96 C. C. A. 146; 
The Snark, [1900] Prob., Adm. & Divorce Division, 105; The Anna 
M. Fahy, 153 Fed. 866, 83 C. C. A. 48. 

Testimony was introduced to show that it was customary for the 
respondent, the Reid Wrecking Company, to place lights on sunken 
boats while engaged in raising them, and that on the night of the mis- 
hap lights were displayed on the Pocantico. The witness Ashley, of 
the steamer J. W. Jenks, testified in substance that he left Bufïalo 
breakwater at 8 :20 p. m. on August 30th, taking his course f rom abreast 
the Richardson gas buoy in Lake Erie, and that he plainly saw, in addi- 
tion to the Waverly Shoal light and the Richardson light, another light 
(red), which he assumed marked the spot where the Pocantico lay. 
But the master of the steamer Alleghany, which left the breakwater 
about ten minutes after the J. W. Jenks, testif ying to the contrary, says 
that there was no light displayed on the A-frame of the sunken dredge 
when he passed her ; that her beam was on his port bow, about 50 or 60 
feet away ; and that he would not hâve sighted it, had tlie deck lights 
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of the steamer not shone thereon. The witness Baine corroborated the 
statement that there were no lights on the dredge when the Alleghany 
passed. 

Capt. Sparling of the tug Manistique, which was used in the work of 
raising the dredge, testified substantially that he left one red Hght and 
two bright Hghts on the Pocantico on the night of August 28th, but dis- 
claimed the use of such lights to warn approaching vessels, stating that 
they were used simply to make it convenient to return to the dredge at 
night, as he did not consider it his duty to keep Hghts on the wreck as a 
warning to passing vessels. He further testified that from the shore 
he saw the Hghts burning on the dredge the next nigtit, but he was 
uncertain as to whether they were burning on the night of the 30th. 
Capt. Reid and the witness Allen testified that they started for Erie on 
the tug Reid, which was also used in the work of raising the dredge, 
early on the morning of August 30th, passing the A- f rame at about 
4 :30 o'clock, and that at that time the red Hght was burning. 

There was, however, no testimony, save that of Capt. Ashley, to in- 
dicate a probability that there was a Hght on the A-f rame at the time the 
Wissahickon passed. Capt. Delaney, who was on the pilot house, the 
mate, wheelsman, and Conners, the lookout, ail of the Wissahickon, 
testified that there was no Hght of any kind to mark the place where the 
dredge was submerged. I was favorably impressed by the testimony, 
to which I hâve previously referred, of Capt. Cronkhite of the Alle- 
ghany, who also used tlie City Hall tower as a range, and, although his 
ship was owned by the owner of the Wissahickon, I am nevertheless of 
opinion that he gave crédible testimony when he swore that there were 
no lights whatever on the A-f rame of the wreck, notwithstanding Capt. 
Delaney's f ailure to so state in his report. 

[1] Libelant next contends that the steamer was at fault for inat- 
tentiveness ahead, that if she had had a proper lookout she could hâve 
sighted the A-frame, even if unlighted, for it could hâve been seen a 
considérable distance, as the night, though dark, was clear; but this 
view is not justified by the elicited facts. I am unwilling to indulge in 
spéculation as to whether the vision of some lookouts is clearer than 
that of others, or whether the night was such that the unlighted frame 
should hâve been sighted by a lookout exercising ordinary care. The 
libelant, as owner of the dredge, was charged with the statutory duty 
of lighting or marking the place where the Pocantico sank, and naviga- 
tors fulfill their duty, I think, when they look for lights at night to 
mark obstructions in the pathway of vessels, and the dredge was in 
fault for failing to maintain such lights or marks as would hâve pre- 
vented the collision. To charge navigators with the responsibility of 
sighting unlighted or unmarked wrecks after dark, or to require them 
to bear in mind the exact location of such obstruction merely because 
they had been previously notified thereof, would not only be burden- 
some to them, but would put upon them a greater responsibility than 
the law requires. 

[2] There were other reasons suggested by libelant's counsel for 
attributing contributory fault to the Wissahickon, but in my opinion 
she was not in any degree to blâme ; the sole fault for the collision, as 
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between the dredge and the Wissahickon, being that of the dredge, and 
there is nothing shown to excuse her. But how stands the case be- 
tween the libelant and the Reid Wrecking Company, which in the 
performance of the work of raising the dredge became her bailee 
and qualified owner? In Second Pool Coal Ce. v. People's Coal Com- 
pany, 188 Fed. 892, 110 C. C. A. 526, affirming (D. C.) 181 Fed. 609, 
it was held that the respondent, which there had in its possession a 
coal boat owned by another and which had been allowed to sink, stood 
in the place of the owner, and was required to immediately mark the 
place, and maintain marks at that spot until she was removed or 
abandoned, and for omission to do so the respondent as bailee was held 
liable for in jury to the vessel colliding with her. The principle of that 
case is applicable to the case at bar. If the respondent Wissahickon 
had brought suit against the Reid Wrecking Company as bailee for 
the injuries sustained by her in her collision with the dredge, she could 
no doubt hâve recovered on the facts presented by the record herein. 

It appears that the libelant had informed the Reid Wrecking Com- 
pany that, when it took possession of the dredge for the purpose of 
raising her, it would be expected to maintain a light on her, as libel- 
ant had previousiy done. In thèse circumstances it is difficult to see any 
adéquate reason for relieving the Reid Wrecking Company from lia- 
bility for failure to comply with the statute requiring the owner to 
mark the position of the wreck. The place where the dredge lay on 
the night of August 30th could be seen plainly from the mooring 
place of the tug Manistique, and verbal warning could bave been given 
to passing vessels. Nor would it hâve been wholly impracticable to 
hâve anchored a tugboat near the wreck to give warning to vessels, 
if for any reason the light could not be maintained. Harrison v. 
Hughes (D. C.) 110 Fed. 550, affirmed 125 Fed. 860, 60 C. C. A. 442; 
The Mary S. Lewis (D. C.) 126 Fed. 848. 

But it is contended that the contract for raising the dredge was in- 
équitable, in that compensation depended upon a contingency, as there 
was to be no recovery for services unless they resulted in success, 
and that the contract did not specify that the Reid Wrecking Com- 
pany should maintain a light. This défense, however, cannot be con- 
sidered soUnd. The bailment, even though the compensation was un- 
certain, was quite as much for the benefit of the Reid Wrecking Com- 
pany as of the Empire Engineering Company (Newhall v. Paige, 76 
Mass. [10 Gray] 366); and, such being the fact, the bailee was bound 
to exercise ordinary care in relation to the property which was the 
subject of the bailment, and this it failed to do. 5 Cyc. 185; Story 
on Bailments (9th Ed.) 431 ; Lawson on Bailments, § 43. 

My conclusion is that the libel must be dismissed as against the steam- 
er Wissahickon, with costs, for the reason that the dredge was un- 
lighted, and there was no négligence on the part of the steamer in 
failing to avoid her, and must be sustained, with costs, as against the 
additional respondent, the Reid Wrecking Company, for the reason 
that as bailee of the dredge it failed to exercise ordinary care in 
lighting t'ie place where the dredge lay, or in giving warning to vessels 
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approaching her. The question of^ the ascertainment of damages and 
offset thereto, if any, will be left to'a commissioner. 
A decree may be entered. 



CALIFORNIA ADJUSTMENT CO. v. SOUTHERN PAC. CO. 
(District Court, N. D. California, Second Division. February 24, 1915.) 

1. Caeeiers <g=>202 — Violation or Long and Shobt Haul Provision — Ac- 

tion To Recoveb Charges — Jubisdiction. 

The United States District Court Is not wlthout jurisdlctlon of an action 
against a railroad to recover excess frelght charged and collected in viola- 
tion of the long and short haul clause of Const. Cal. art. 12, § 21, as 
amended October 10, 1911, beeause the plaintiff did not apply to the Rail- 
road Commission for a réparation order, as provided by the Public Utili- 
ties Act (St. Sp. Sess. 1911, p. 59) § 71, since that section refers only to 
instances where the carrier's charge of an excessive or discriminatory 
rate is dépendent upon facts ascertained from the Commission's inves- 
tigation upon évidence, and does not apply to an overcharge, unvrarranted 
as a matter of law, which falls within section 73, subd. "a," authorizing 
the aggrieved party to prosecute an action for loss or injury from a 
carrier's failure to do anything requlred by the Constitution or laws of 
the State, or any order of the Commission. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §| 906-915; Dec. 
Dig. <©=3202.] 

2. Oabribks <g=32 — CoNSTiTUTioNAL Law <©=^29S — Violation of Long an» 

Short Haul Provision — Due Pbocess or Law. 

Const. Cal. art. 12, § 21, as amended October 10, 1911, forbidding dis- 
criminations in charges or facilities, and the charge of greater compensa- 
tion in the aggregate for the transportation for a shorter than for a 
longer haul over the same line in the same direction, where the shorter 
is included within the longer distance, or to charge any greater compen- 
sation as a through rate than the aggregate ot the intermediate rates, is 
not répugnant to the due process of law clause of the United States Con- 
stitution. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 4, 5; Dec. Dlg. 
®=»2 ; Constitutional Law, Cent. Dig. § 847 ; Dec. Dig. ©=298.] 
S, Cabbiebs <S=3l2 — Cdnstitutional Provisions — Charges — Long and Shoet 
Hauls. 

The rates which the Railroad Commission may flx, under Const. Cal. 
§ 22, are to be fixed in subordination to the prohibition of discrimination 
between long and short hauls found in section 21, and it is only rates so 
fixed that are to be "deemed concluslvely just and reasonable," either 
as an obligation upon or protection to the carrier. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 7-11 15-20; 
Dec. Dig. <®=12.] 

4. Pleading <&=3216 — Demueeeb — Answeb. 

Where noue of the spécial défenses demurred to contain any matter 
tending to constitute a substantive défense, which is not covered by the 
déniais of the answer, the objections raised by the demurrer need not 
be speciflcally considered. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 535-539 ; Dec 
Dig. <S==>216.] 

At Law, Action by the CaUfornia Adjustment Company against the 
Southern Pacific Company. Demurrer to several spécial défenses 
sustained, and demurrer to one spécial défense overruled. 

^=3For otl^er cases see same toplc A KEY-NUMBER in ail Key-Numberad Dlgests & Indexes 
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A. J. Hanvood and Hoefler, Cook & Harwood, ail of San Francisco, 
Cal., for plaintiff. 

H. C. Booth and George D. Squires, both of San Francisco, Cal., for 
défendant. 

VAN FLEET, District Judge. In this action, brought to recover 
from défendant, a common carrier, an accumulated sum of excess 
freight rates alleged to hâve been charged and collected by it from 
the assignors of plaintifï in violation of the so-called "long and short 
haul" clause of the Constitution of the state (article 12, § 21), the de- 
fendant has interposed 13 separate and distinct spécial défenses, each 
of which has been met by a demurrer and a motion to strike as con- 
stitutiiig no valid défense. I hâve given the voluminous briefs and 
arguments full considération, but shall content myself by stating my 
conclusions in a brief and gênerai way. 

[1] 1. Logically, the sixth défense, as involving the jurisdiction of 
the court to entertain the action, should be first disposed of . Its al- 
légations proceed upon the theory that the court has no jurisdiction 
of the subject-matter of the action because plaintiff has not applied 
to the Railroad Commission for a réparation order as provided in 
section 71 of the Public Utilities Act of December 23, 1911 (chapter 
14, Stats. Cal. Spec. Sess. 1911). 

But this section has référence, when properly construed, only to in- 
stances where the question whether the carrier has charged an ex- 
cessive or discriminatory rate is dépendent upon facts to be ascertained 
from an investigation upon évidence taken by the Commission, as in 
Texas & Pacific Ry. Co. v. Abilene, etc., Co., 204 U. S. 426, 27 Sup. 
Ct. 350, 51 h. Ed. 553, 9 Ann. Cas. 1075, and Robinson v. B. & O. 
R. R., 222 U. S. 506, 32 Sup. Ct. 114, 56 L. Ed. 288. It can hâve 
no application to an instance where, as hère, if the overcharge was 
rnade as alleged, it was unwarranted as matter of law. In such case 
the rate "was unlawful under any prêteuse or for any cause," and 
was not a question to be referred to the Commission (Pennsylvania R. 
R. Co. V. International Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 
L. Ed. 1446, Ann. Cas. 1915A, 315), but falls within the provisions 
of section 73, subdivision "a," of the Utilities Act, which authorizes 
the aggrieved party to prosecute an action in the courts for any loss 
or injury arising from a failiire of the carrier to do any act or thing 
required to be done by the Constitution or any law of the state or any 
order or décision of the Commission. This défense is therefore un- 
tenable. 

[2] 2. The first, second, and third spécial défenses are founded 
upon the defendant's claim that the inflexible enforcement of the pro- 
vision of the state Constitution in question under the conditions plead- 
ed would operate to deprive défendant of its property without due 
process of law. 

But that the enforcement of such a provision by the state is not 
répugnant to any right guaranteed by the Constitution of the United 
States has been distinctly announced in Louisville & Nashville Rail- 
way Co. V. Kentucky, 183 U. S. 503, 22 Sup. Ct. 95, 46 L. Ed. 298, 
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involving a substantially similar provision of the Kentucky Constitu- 
tion ; and the doctrine has been reaffirmed by that court in the Inter- 
mountain Cases. United States v. A., T. & S. F. Ry. Co., 234 U. S. 
476, 34 Sup. Ct. 986, 58 L. Ed. 1408. Thèse défenses are therefore 
not founded in substance. 

[3] 3. The fourth défense sets up that the rates obtaining prior to 
October 10, 1911, when the constitutional provision was amended, were 
authorized by the Commission and could not be deviated from by the 
carrier without subjecting it to severe penalties as provided in sec- 
tion 22 of the same article of the Constitution. 

But the answer to this is that until the amendment of October 10, 
1911, empowering the Commission to reUeve carriers in spécial in- 
stances from the efïects of the long and short haul clause, the prohibi- 
tion was absolute and as obligatory upon the Commission as upon the 
carrier, Before that amendment the Commission was as powerless 
to fix rates in contravention of the prohibition as the carrier was to 
charge them; and if it assumed to do so its act was simply void, and 
not only cast no obligation upon the carrier to obey its order, but af- 
forded no protection for such obédience. There is nothing of sub- 
stance in the claim that section 22, when construed in pari materia with 
section 21, is a limitation upon the latter, or in any respect modifies 
the provisions of the clause in question. Obviously the rates which 
the Commission is empowered to fix under section 22 are to be fixed 
in subordination to the prohibition found in section 21, and it is orily 
rates so fixed that are to be "deemed conclusively just and reasonable," 
either as an obligation upon or protection to the carrier. Any other 
interprétation of the sections would be in violation of cardinal rules 
of construction. This défense is therefore not well taken. 

The considérations aflfecting the fourth défense obtain as to the 
material substance of the eighth and tenth défenses, which proceed 
upon cognate Unes, and therefore do not call for spécial notice. 

[4] 4. So far as the fifth, eleventh, twelfth, and thirteenth défenses 
are concerned, the défendant has made no particular effort to sustain 
their materiality as against the objections raised by the demurrer. 
They need not be specifîcally mentioned, but it is enough to say that 
none of them contain any matter tending to constitute a substantive 
défense which is not covered by the déniais of the answer. 

5. As to the seventh spécial défense, it sets up facts which it is 
conceded by plaintiiï, if found to be true, would constitute a valid dé- 
fense to the causes of action based upon shipments moving after 
October 10, 1911. 

It results that, as to the several spécial défenses, other than the sev- 
enth, the demurrers must be sustained ; as to the latter, it should be 
overruled. Such will be the order. 
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WETMORE r. GOODWIN FILM & CAMERA CO 
(District Court, D. New Jersey. September 27, 1915.) 

1. PiEADiNG iS=>323 — Bill of Paeticulaes — Waiver — "As Hesetofore." 

Rev. St. § 914 (Comp. St. 1913, § 1537), requires the fédéral court in 
civil causes to conform as near as may be to the practice in the state 
courts of record. Act N. J. April 14, 1903 (PI. p. 567) § 102 (3 Comp. St. 
N. J. 1910, p. 4082), authorizing demand of a bill of particulars in ac- 
tions of contract, provided défendant demanded it before filing his plea 
was repealed by Act N. J. March 28, 1912 (P. L. p. 383) § 34, under whlch 
the Suprême Court promulgated rule 32, providing that bills of particu- 
lars might be ordered "as heretofore." Défendant, after answering, and 
after the cause was at issue and noticed for trial, moved for a bill of 
particulars setting forth plalntiff's claim in détail, lîeld, that the words 
"as heretofore" were not restricted to the practice under the act of 1903 
or the earlier state statutes regulating the right to demand, but refer 
broadly to the power of the court to oi-der in the promises, so that the 
defeudant's right to the bill of particulars was not waived. 

[Ed. Note. — For other cases, see Pleading, Cent. Dlg. §§ 976-979 ; Dec. 
Dig. <S=323. 

For other définitions, see Words and Phrases, First and Second Séries, 
As Heretofore.] 

2. Pleading ©=327 — "Bill or Pakticulars" — Application. 

In the absence of statute providing otherwise, a bill of particulars ap- 
plies only to the pleadings, and is designed to aid the défendant in in- 
terposing the proper answer and tn preparing for trial, by giving him de- 
tailed information regarding the cause of action stated in the complaint 
It is not évidence per se, and to attempt to so use it is forbidden by Rev. 
St. § 861 (Comp. St 1913, | 1468), requiring proof by oral testimony. 
, [Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 993, 994 ; Dec. 
Dig. «©=5327. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bill of Particulars.] 

3. COUETS ®=>351 — OiSCOVERT INTEBROGATOEIES FÉDÉRAL COURTS. 

Interrogatories calling for detailed information regarding the cause of 
action stated in the complaint are not available in the fédéral courts, 

[Ed. Note. — ï'or other cases, see Courts, Cent Dig. § 924; Dec. Dig. 
■S=351.J 

4. Pleading <®=323 — Bill of Particulars — Lâches. 

Delay in filing a motion for a bill of particulars setting forth the plain- 
tifC's claim in détail until the first motion day after the cause had reached 
issue was not such lâches as would defeat the motion. 

[Ed. Note. — For other cases, see Pleading, Cent. Dlg. §§ 976-979; Dec. 
Dlg. <@=>323.] 

At Law. Action by Edmund Wetmore against the Goodwin Film 
& Caméra Company. Defendant's motion for bill of particulars, aft- 
er issue joined, granted. 

Collins & Corbin, of Jersey City, N. J., for plaintiff. 
Chauncey G. Parker, of Newark, N. J., for défendant, 

RELLSTAB, District Judge. The défendant, having ansvvered the 
plaintiff's complaint (filed May 24, 1915), and the cause being at is- 
sue and noticed for trial, moves for a bill of particulars setting forth 

®=3For etber cases see same topic & KEY-NUMBER in ail Key-Numbered Disests & Indexes 
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in détail tbe plaintiff's daim. The sole question to be determined is: 
Has the défendant waived iiis right to snch particulars ? Under Rev. 
St. § 914 (Comp. St. 1913, § 1537), this court, in civil causes other 
than those in equity and admiralty, conforms, "as near as may be, to 
the practice" in the state courts of record, and an ascertainment of 
what that practice is will détermine this question. 

Prior to the act of the New Jersey Législature approved March 
28, 1912 (P. L. N. J. 1912, p. 377), the right of a litigant to demand 
a bill of particulars was regulated by section 102 of "An act to regu- 
late fhe practice of courts of law (Revision of 1903)," approved April 
14, 1903 (3 Comp. St. N. J. 1910, pp. 4053, 4082). This section au- 
thorized either party to demand a bill of particulars in actions on 
contract provided the défendant made the demand before he filed 
his plea, or the plaintifif demanded it before he filed bis replication. 
This section was expressly repealed by section 34 of the act of 1912. 

[1] Rule 32, promulgated by the New Jersey Suprême Court at 
the Tune term, 1913, ûnder the authority of the last-named act, and 
which rule went into eflfect September 1, 1913, provides that "bills 
of particulars may be ordered as heretofore." The plaintifif contends 
that under this rule no order for a bill of particulars can be made 
unless it could hâve been demanded prior to 1912. The reasoning 
in this behalf is that the words "as heretofore" refer only to the 
practice authorized by section 102 df the said act of 1903, which, as 
stated, did not permit the making of such a demand by a litjgant, ex- 
cept before plea or replication filed ; but this f ails to note the con- 
text in which such' words are found. It is not that bills of particu- 
lars may be demanded as heretofore, but that they may be ordered 
as heretofore, and as the power of the court to so order was never 
legislatively restricted to its exercise before issue joined, it follows 
that the words "as heretofore" are not restricted, in their application, 
to the statute of 1903, or any of its predecessors, which regulated the 
right of a litigant to demand a bill of particulars, but refer broadly 
to the power of the court in the premises. 

[2,3] In Green V. Delaware, L._& W. R. Co., 211 Fed. 774, this 
court held that a bill of particulars is applicable only to the pleadings, 
and that, in the absence of a statute providing otherwise, it cannot 
be used to secure évidence; that its purpose is "to aid the opposite 
party to interpose the proper answer and prépare for trial, by giving 
him more spécifie information of the nature of the cause of action 
or défense than is often afforded by the permissible generality of the 
pleadings." In that case the demand for particulars was made by 
the défendant before plea filed, and the question whether the défend- 
ant waived his right to such particulars by answering to the merif 
of the complaint was not involved. More knowledge of an adver- 
sary's case is often necessary to prépare a défense than to frame a 
written answer which will survive an attack. 

The demand in the présent case is addressed to the complaint. It 
calls for detailed information regarding the cause of action stated in 
such complaint, and not for facts that could only be obtained by in- 
226 F.— 23 
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terrogatories under the practice in the state courts — a practice not 
availablp in the fédéral courts. Green v. Delaware, L. & W. R. Co., 
supra. Particulars thus obtained are not évidence per se, and any 
attempt to so use them would run counter to R. S. § 861. Except the 
practice in the state courts be adverse to allowing a demand for a bill 
of particulars after issue joined, one should be ordered in this case, 
unless there are other sufficient reasons for disallowing it. 

Watkins v. Cope, 84 N. J. Law, 143, 86 Atl. 545, one of the cases 
cited by this court in the Green Case as authority for the proposition 
that the power of the court to order a bill of particulars to aid a liti- 
gant in preparing for trial is an incident to its gênerai authority in 
the administration of justice, whether the action be founded on con- 
tract or tort, seemingly justifies ordering a bill of particulars even 
after issue joined; and, in Zietarski v. Hahne Co., decided in the 
New Jersey Suprême Court September 27, 1913, the Chief Justice 
ordered that a bill of particulars be furnished the défendant after 
he had answered the plaintiff's complaint. This accords with the 
practice seemingly authorized at common law. 1 Burrill's Practice, 
430; 3 Chitty's General Practice, 611, 612. No state dtecision an- 
nouncing a contrary rule has been cited, and as such a practice, kept 
within bounds — avoiding unduly restricting the plaintiff's case, while 
aiding the défendant against being surprised at the trial — will save 
time, labor, and expense in the trial of the real controversy, it should 
and will be f ollowed in this court. 

[4] The plaintiff further contends tliat, even if the court has the 
power to order a bill of particulars, in cases where the litigant has not 
the right to demand it, such power should not be exercised unless 
the motion therefore be seasonably made, and that in the présent case 
défendant unduly delayed making such motion. The cause reached 
issue during the summer recess and the motion for such bill of par- 
ticulars was noticed for the first motion day following it. In such 
circumstances there was no lâches. 

The defendant's motion is granted, subject to plaintiff's challeng- 
ing any particular demanded as unduly restrictive of his case. 



THE CHINOOK. 
(District Court, W. D. Washington, N. D, July 7, 1915.) 

No. 2972. 

Sbamen <S=s>26 — LiBEL FOB Wages — Evidence. 

Circumstantial évidence on a libel for wages heH to show that the char- 
ter party, made to libelant, was abandoned by the parties, and that his 
services were rendered under a verbal understanding, at an agreed wage. 
[Ed. Note.— For other cases, see Seamen, Cent Dig. §§ 131-156; Dec. 
Dig. <®=>26.] 

In Admiralty. Libel by Samuel Y. Hall against the Steamship Chi- 
nook, with Maggie M. Hall as intervening libelant. On exceptions to 
conclusions of commissioner. Conclusions affirmed. 

<g=3For other cases see sarae topic & KEY-NUMBBR in ail Key-Numberdd Digeats & Indexes 
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Bronson & Robinson, of Seattle, Wash., for lîbelants. 
Hastings & Steadman, of Seattle, Wash., for claimant. 

NETERER, District Judge. Libelant allèges, in substance, that he 
was employed at an agreed wage of $110 per month, and that there is 
due him $550. Intervening libelant, Maggie M. Hall, allèges that from 
September 3, 1914, to February 5, 1915, she was employed as a cook 
upon the steamship at a wage of $35 per month, and that there is due 
her $175. Claimant, answering, dénies ail allégations in the libel, and 
allèges that libelant took possession of the steamship, her tackle, etc., 
under a charter party to operate same and to make repairs upon the 
vessel, pursuant to agreement, and dénies in part the intervening libel, 
and allèges that between the dates named "said steamship Chinook 
was under charter to Samual Y. Hall, master, the husband of said in- 
tervening libelant, Maggie M. Hall, and said Maggie M. Hall knew ail 
the terms and conditions of said charter, and under said charter it 
was the duty of said Samuel Y. Hall to pay for ail labor and materials 
used in the repair and opération of said steamship Chinook, and the 
services performed by said Maggie M. Hall, if any, were performed 
entirely upon the faith and crédit of the said steamship Chinook." The 
cause was referred to the commissioner, who took the évidence and re- 
ported conclusions. Exceptions hâve been filed to the conclusions of 
the commissioner, and the matter is now before the court on review. 

The testimony shows that a charter party was signed on August 
22, 1914, providing that libelant shall pay $150 for the first 30 days, 
$200 for the next 30 days, and $250 per month for each 30 days there- 
after, and shall pay 75 per. cent, of the net earnings of the steamship, 
on the 15th and 30th day of each month, and agrées "to perform oj 
cause to be performed ail labor, and to furnish ail material for re- 
pairs for use of the said steamer; * * * to pay ail ship's papers^ 
customs, charges, or like expenditures, free of cost to said first party, 
and to pay ail bills for materials and labor other than wages before 
paying wages to the crew," and agrées to insure the boat for $8,000 
within 30 days. Provision is made that, if the vessel is sold for not 
less than $8,000, libelant is to receive a "bonus" of 5 per cent, of the 
price of sale. "Time is made of the essence of this agreement," and 
"the parties hereto agrée not to record this agreement," and, in the 
event that either party of them shall do so, "then and at that time this 
agreement shall become null and void, and of no efïect"; and it is 
further provided that, "in the event said second party shall so record, 
then ail moneys and services furnished by him shall revert to said 
first party as liquidated damages," the first party being the claimant. 
It is further provided that the agreement may be terminated in any 
event by either party giving 30 days' notice in writing. 

Libelant contends that the charter party was abandoned, that he 
could not live up to it, and that he was employed and went to work 
under a verbal contract at the wage of $110 per month, and testifies 
that he was authorized by the claimant to employ his wife to cook for 
the men employed in and about the vessel at $35 per month. The at- 
torneys for each party agrée that the only question involved is wheth- 
er the services were rendered under the charter party. 
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A car e fui reading of the évidence convinces me that, whatever the 
légal right of the parties, the agreement is a decidedly one party af- 
fair. The testimony shows that whatever détermination is to be reach- 
ed must be concluded f rom what the parties did, as the statements of 
the parties are contradictory upon every material fact. Hall con- 
templated the opération of the vessel, from the inquiries made by hira 
as disclosed by disinterested parties. He was a man without means. 
This was known to claimant's représentatives. He had foUowed the 
sea for many years. The repairs necessary to be made upon the ves- 
sel were estimated by claimants in the testimony at $1,200. Claimant 
paid out in repairs, so it contends, approximately $3,000. The inter- 
vening libelant, Mrs. Hall, continued performing labor and services for 
the period claimed, less 18 days. Hall at no time paid any of the mon- 
eys required to be paid by him, the first payment of which was to be 
made for the 30 days succeeding August 22, 1914. He never paid 
for any material that was used in repairing the vessel. He paid none 
of the men who were employed in and about the vessel. He obtained 
no Insurance. Ail claims for materials were paid by the claimant, and 
the claim of another intervening libelant in this proceeding was paid 
prior to the submission of testimony upon this issue. The claimant 
received the benefit of ail of the material which it paid for, and of the 
labor and services for which it compensated the parties. It received 
the benefit of libelant's labor in the repair of the vessel. 

In view of the stipulations in the charter party, the financial status 
of the parties, considered with relation to the obligation claimed to 
hâve been entered into and assumed, taken with the bénéficiai results 
to the respective parties, and the amount of the repairs with relation to 
the estimated cost, ail as disclosed by the évidence, I am f orced to the 
conclusion that the work that was done by libelant, and the improve- 
ments that were made upon this vessel, were made, not pursuant to the 
charter party, but pursuant to a verbal understanding between the par- 
ties. Hall and claimant must hâve known that libelant could not 
carry out such an agreement. Libelant testifies that he told Bateman, 
the agent of the company, that he could not do so, and that he would 
not continue under the contract, and that the agent of claimant told 
him to proceed with the work at a wage of $110 per month, and he did 
so continue until the work was completed. On the 3d of February, 
when the libelant ceased work under the charter party, he would, un- 
der the charter party, hâve been indebted, aside from the value of his 
own labor and that of his wife, in the sum of $3,000, claimed to hâve 
been expended by claimant for material and work, and $1,100 for the 
monthly rentals for the months of September to January, inclusive, or 
a total of $4,100, and under the provisions of the charter party it could 
hâve been terminated by the recording of the agreement upon the part 
of claimant, or upon 30 days' notice. Libelant would not hâve placed 
$3,000 on the improvements under the charter party, when the esti- 
mate placed by the claimant was $1,200, nor hâve employed the time 
in making repairs so that rental to the amount of $1,100 would hâve 
accrued. It is not reasonable to présume that any mature mind would 
so operate, and in view of the testimony I think the only reasonable 
construction to be placed upon the évidence and the acts of the par- 
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ties is that the charter party was abandoned and the work donc untkr 
the verbal understanding, as contended for by libelant. 

The conclusion of the conin;i.issioner isaffirmed, less 18 days' work 
credited to Mrs. Hall by the commissioner. A decree may be pre- 
sented. 



ST. LOUIS, I. M. & S. EY. CO. y. NATIONAL RBFINING GO. 

(District Court, N. D. Ohio, E. D. Jvme 16, 1915.) 

No. 8779. 

1, Cabkiebs ©=100 — Demtjekaqe Chabgks — Switch Tbacks. 

The contract between plaintifE railroad and défendant, providlng that 
a switch track shall belong to the railroad, and that It shall be used onty 
for receivlng and delivering shipments made to or by défendant, and 
by plaintiff for any purpose not unreasonably interferlng wlth defend- 
ant's shipments, défendant could not use it as a storage track for Its own 
cars without being subject to demurrage charges. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §i 427-433; Dec. 
Dig. (©=5100.] 

2. Cabriebs <g=>100 — Demitebage Chabges — ^Peivate Caks "In Bailiboad 

Service." 

Within a freight tarife provision maklng subject to demurrage charges 
prlvate cars on private tracks of the owners of the cars, even when en- 
gaged In transportation of commodlties produced by thelr owners, If they 
are then "in railroad service," such cars of défendant on a svritch track, 
whlch under its contract wlth plaintiff railroad Is to be consldered as 
that of the railroad, are "in railroad service," and subject to such charg- 
es ; they not only standing to Interfère wlth the use of the track by the 
railroad allowed by the contract, but the railroad's obligation wiôi re- 
spect to them not having ceased, in that It was obllged to haul them to 
the initial point, and pay wheelage thereon to défendant. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 427-433; Dec. 
Dig. <S=3lOO.] 

At Law. Action by the St. Louis, Iron Mountain & Southern Rail- 
way Company against the National Refining Company. Judgment 
for plaintiff. 

Edward J. White, of St. Louis, Mo., and Henry G. Herbel and 
Fred G. Wright, both of St. Louis, Mo., for plaintiff. 

C. D. Chamberlin and Toiles, Hogsett, Ginn & Alorley, ail of Cleve- 
land, Ohio, for défendant. 

KILLITS, District Judge. [1] The court is of the opinion that 
demurrage was properly chargeable in each instance submitted to it for 
considération. Going to the first cause of action, we cannot construe 
the contract for switch track between the railway company and the 
défendant as having any other effect than to make the track for ail 
intents and purposes the property of the railway company. 

This is not only the resuit of section 6 of the contract, in which it 
is specifically provided that the title to the track, with ail material en- 
tering into its construction and the roadbed and its appurtenances, 
should belong to the railroad company, but section 3 aîso provides 
very extensive dominance over the track for use by the railway com- 

®=3For other cases see same toplo & KEY-NUMBER In ail Key-Numbered Dlgeets & Indeie» 
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pany in its provision that the track shall be used "only for the purpose 
of receiving and delivering shipments made to or by the second party 
[the défendant] and for use by the railway company for any purpose 
which in the opinion of its gênerai manager does not unreasonably 
interfère with the shipments of said second party." 

Whether the "gênerai manager," who is to décide the extent to which 
the railway company may use this track, is the gênerai manager of 
the railway company, or, as seems more probable, that of the défend- 
ant, the effectof this language is to restrict the use by the défendant 
of the track, as against ail other uses by the railway company, to 
shipment purposes only and not storage purposes. It seems clear that 
the défendant could not use this track as a storage track for its own 
cars without infringing upon the rights of the railway company as 
provided by this section 3. 

[2] Now, coming to the second cause of action, we find a significant 
change in the language providing for demurrage on private cars. The 
older tariff sheets operative under the first cause of action provided 
more scope for escape from demurrage to private cars than did the 
tariff in force covering the facts of the second cause of action. We 
now find that private cars may be subject to demurrage on the private 
tracks of the owners of the cars, even when they are engaged in the 
transportation of commodities produced by their owners, if they may 
be said to be then "in railroad service." 

We do not feel called upon to define this term "in railroad service," 
when it is attempted to be applied to a private car on a private track ; 
but we are clear that, this track being considered to be that of the rail- 
road company, thèse cars were in railroad service under circumstances 
such as are exhibited hère, for they not only stood to interfère with 
the use of the track by the railway company under the provisions of 
section 3 of the contract, but the obligation of the railway company 
with référence to them had not ceased, in that it was compelled to 
haul them to the initial point and pay wheelage thereon to the défend- 
ant company. 

In our judgment, the functions of a demurrage charge can be fully 
perf ormed ; only when we hold thèse cars subject to demurrage, for 
thèse tariffs are to be interpreted in the spirit of the law, which re- 
quires and attempts to secure service by railroads to ail parties with- 
out discrimination. The office of a demurrage charge, as we under- 
stand it, is not merely to prevent congestion of cars, and to secure to 
the railroad company a prompt return of its cars, but it is also to assist 
in lessening the advantage which large shippers might hâve over those 
of smaller facilities. Also, in the case before us it is demonstrable 
that, if the railroad company did not hâve the weapon of a demurrage 
charge under circumstances such as thèse, it would be within the power 
of the défendant to subject the railroad company to serious incon- 
veniences. 
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BOWKBR V. DONNELU 

(District Court, S. D. New York. October 4, 1915.) 
t. Courts ®=5348 — Peockdtiee in ITederal Coubts — Contbibutobt Nesu- 

GENCE — BUEDEN OF PBOOP. 

In the fédéral courts the burden of proof of eontrtbutory négligence is 
on the défendant 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. S 922; Dec DIg. 
<S='348.] 

2. Courts <S=>347 — Pleadins in Fédéral Courts — Contbibutobt Negli- 

GENCE. 

A défendant, sued for personal injuries in the fédéral courts, need net 
plead contributory négligence, but may avall himself of it, whether 
brought eut by plaintifif's évidence or by his own. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. DIg. 

<©=34r.] 

3. Pleading (©=318 — Bill dp Pakticulaes — Contbibutobt Négligence. 

In an action for personal injuries, where défendant pleaded contribu- 
tory négligence, plaintiff's motion for bill of particulars as to such négli- 
gence must be denied, slnce, by settlng forth any spécial négligent act aa 
his spécifie particular of négligence, défendant would be precluded from 
availing himself of other acts which plaintiff's witnesses might for the 
first time make known, unless he could persuade the trial judge to dis- 
regard the bUl of particulars, while it would be unjust to deprive a de- 
fendant of a meritorious défense merely because he could not hâve leam- 
ed of it until trial. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dlg. §§ 963-969, 971; 
Dec. Dig. <®=3318.] 

At Law. Action by Helen Reynolds Bowker against Robert B. 
Donnell. Défendant moves for a bill of particulars. Motion denied. 

This is an action for personal injuries caused by the alleged nég- 
ligence of défendant. The answer sets up as a défense that the in- 
juries were caused in whole or in part by the négligence of the plain- 
tifif. Plaintiff moves for a bill of particulars, specifying each and 
every act of négligence or want of care of the plaintiff. 

Weed, Henry & Meyers, of New York City, for plaintiff. 
Arrowsmith & Dunn, of New York City, for défendant. 

LACOMBE, Circuit Judge. ' [1, 2] Plaintiff relies on Szymanski 
V. Contact Process Co., 82 Mise. Rep. 46, 143 N. Y. Supp. 604. In 
that case the statute under which the action was brought expressly 
provided that: 

"Contributory négligence of the injured person shall be a défense, to be so 
pleaded and proved by the défendant" 

This action is not brought under that statute, and althpugh, con- 
trary to the rule in the state courts (of New York), contributory 
négligence is in the fédéral courts a défense, the burden of estab- 
lishing which is on the défendant, he need not plead such défense, 
but may avail of it, whether it is made out at the trial by plaintiff's 
évidence or by his own. Plaintiff also refers to Havholm v. Whale 

ig=»For oth.er cases see same topic & KEY-NUMBBK in ail Key-Numbered Dlgests & Indexes 
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Creek Iron Works, 159 App. Div. 578, 144 N. Y. Supp. 833, and 
Ithaca Trust Company v. Marion, 163 App. Div. 56, 148 N. Y. Supp. 
775. 

Counsel cites the following fédéral authorities: Inland & Seaboard 
Coasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 
270; Washington, etc., Co. v. Harmon's Administrator, 147 U. S. 571, 

13 Sup. Ct. 557, 37 L. Ed. 284; Texas, etc., Co. v. Volk, 151 U. S. 73, 

14 Sup. Ct. 239, 38 L. Ed. 78; Chicago, etc., Co. v. Price, 97 Fed. 423, 
38 C. C. A. 239; Arrnour & Co. v. Carias, 142 Fed. 721, 74 C. C. A. 
53 ; Jefferson Hôtel Co. v. Warren, 128 Fed. 565, 63 C. C. A. 193 ; 
O'Hara v. Central R. R. of N. J., 183 Fed. 739, 106 C. C. A. 177; 
Ward V. Dampskibselshabet (D. C.) 136 Fed. 502; Fitchburg R. R. 
V. Nichols, 85 Fed. 945, 29 C. C. A. 500. None of thèse sustain the 
proposition that a défendant must plead contributory négligence of 
plaintiff in order to avail of it as a défense. 

The Court of Appeals for the Second Circuit in Long Island R. 
R. V. Darnell, 221 Fed. 194, referring to a charge by the trial judge 
that any question of plaintiff's contributory négligence was out of the 
case, because défendant had not pleaded it, said: 

"This was error. The rule in thls circuit was laid down in Canadlan Pacific 
R. R. V. Clark, 73 Fed. 76, 74 Fed. 362, 20 0. C. A. 447 (1896). Contributory 
négligence is a défense, tlie burden of provlng which is on the défendant ; but 
it Is a défense wliich défendant can avall of without pieading it" 

In tlie case cited in the above quotation it was said: 

"A System of procédure whlch dénies to défendant the right to avall of 
plaintilï's contributory négligence unless he bas alleged it in bis pieading is 
Inherently vicious. There are many cases where the fact that plaintilï's 
négligence was the real cause of the accident is whoUy unknown until the 
trial. It Is locked up in plaintiff's breast, and only made manifest under the 
stress of cross-examlnation. Under such circumstances, how could an honest 
défendant hâve alleged it in bis answerî He had no knowledge or informa- 
tion whatsoever warranting a bellef sufflcient to authorize his verifying an 
answer whlch allèges that plaintiff was négligent. And how unjust to de- 
prlve him of a meritorious défense merely because he dld nol and could not 
bave learned of it until the trial. It œay be suggested that the trial court 
has the power to allow an amendment on the trial ; but that power rests in 
the court's discrétion, and it does not seem to be a very sensible system which 
contemplâtes amendment as a necessary essential of its usefulness." 

[3] The same reasoning appUes hère. Since the défendant has 
pleaded plaintiff's contributory négligence, it may be assumed that 
there is some act of plaintiff which he expects to show as évidence 
thereof. But by setting forth that act as his spécifie particular of 
négligence he debars himself from availing upon the trial of other 
acts which plaintiff's witnesses may, for the first, make known, un- 
less he can persuade the trial judge practically to disregard the bill 
of particulars. 

The motion is denied. 
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In re GORMAN. 

(District Court, D. Maryland. Gctober 12, 1915.) 

Bankbuptct <g=»399 — Exemptions — Waiveb. 

Though, under the state law, where a debtor made a deed of trust for 
the benefit of bis creditors without claiming in the deed an exemption to 
which he was entitled under the state law, he lost his right to such ex- 
emption, a subséquent adjudication in bankruptcy struck down the deed 
of trust, and the bankrupt might olaim his exemption as if the deed had 
nerer been made, since the bankruptcy court deals with the esta te as 
though such a deed has never been made, except so far as things which 
cannot be undone hâve been done thereunder. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
Dec. Dig. <S=>399.] 

In Bankruptcy. In the matter of Jacob H. Gorman, bankrupt. On 
exceptions to accounts stated by the référée. Bankrupt's exceptions 
sustained, and exceptions of the creditors overruled. 

Albert S. Brown and H. Dorsey Etchison, both of Frederick, Md., 
for creditors. 

Reno S. Harp and Léo Weinberg, both of Frederick, Md., for bank- 
rupt. 

ROSE, District Judge. Certain creditors objected before the référée 
to the allowance of the exemption of $100 given by the state law to 
a bankrupt and claimed by him in his schedules. The référée did not 
pass on the question, but referred it to the court by stating two 
accounts, one in which the exemption was allowed, the other in which 
it was not, after a fashion common to auditors in the state courts of 
equity in Maryland. The better practice under the Bankruptcy Law 
would hâve been for the référée to hâve decided the question one way 
or the other, and for the unsuccessful party then to bave brought 
it hère. In this case, the bankrupt has excepted to the account which 
disallows the exemption ; the creditors, to the account which allows it. 
The ground of exception set forth by the creditors is that the bank- 
rupt made a deed of trust for the benefit of his creditors ; that in this 
deed of trust he did not claim exemption, and under the law of Mary- 
land he therefore would not, had his estate been administered by the 
conventional trustée, hâve been entitled to any exemption. Carroll v. 
Else & Co., 75 Md. 301, 23 Atl. 740. 

The trustée in bankruptcy however, does not claim through the con- 
ventional trustée, or under the deed of trust. The effect of the ad- 
judication in bankruptcy was to strike that deed down ail together. 
The bankruptcy court deals with the estate as though such deed haù 
never been made, excepting so far as things which cannot be undone 
may hâve possibly been done under it by the conventional trustée. 
The bankrupt may claim his exemption precisely as if it had never 
been made. Brandt v. Mayhew, 218 Fed. 422, 134 C. C. A. 210. 

No other ground of objection was set forth in the exceptions filed 
by the creditors, and no other was argued at the hearing. Since then, 

<g=jFor other cases see same topic & KEY-NUMBBK lu ail Key-Numbered Digests & Indexée 
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however, an objection lias been made to the allowance of any exemp- 
tion to the bankrupt, on the grôund that he had fraudulently con- 
veyed and concealed assetsj, and référence is made to a report of the 
référée filed in this court on June 5, 1915, to sustain such allégations. 
I hâve examined such report of the référée, but I do nbt think it is 
now expédient to permit the filing of additional objections to the al- 
lowance of the exemption. 

The exceptions of the bankrupt to the account which disallows the 
exemption will be sustained; the exceptions of the creditors to the 
account which allows the exemption will be overruled. 



THE BELFAST. 

(District Court, D. Massachusetts. September 29, 1914.) 

Nos. 713, 893. 

1. Navigable Wateus <S=j23 — "Obstruction to Navigation" — Vessel An- 

CHOBED IN ChANNEL. 

A barge anchored at night, in a mist which. obscured the hull, near the 
center of Président Koads in Boston Harbor, and in the usual course of 
outgoing vessels, vvas an obstruction to navigation, in violation of Act 
March 3, 1899, c. 425, § 15, 30 Stat. 1152 (Comp. St 1913, § 9920). 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 64; 
Dea Dig. <S=>23. 

For other définitions, see Words and Phrases, First and Second Séries, 
Obstruction to Navigation.] 

2. Collision ©=71 — Moobed and Anchored Vessels — Vessel Anchoeed in 

Channel. 

The steamer Belfast, leaving Boston in the nlght and taklng the usual 
course through Président Eoads, came into collision wlth, and sank, the 
coal-laden barge Wayne, anchored near the mlddle of the channel. It 
was a very cold night, and tliere was a freezing mist rising from the 
water, which rendered the hull of the barge Invisible at any distance, and, 
while her lights and those of other barges near by could be seen, they 
looked further away than they were from the Belfast, which did not 
reduee speed until almost upon them. Eeld, that the barge was in fault 
for anchoiing In an Improper place, and for not keeping an anchor watch, 
who might bave sounded fog signais ; that the Belfast was also in fault 
in not sooner reduclng speed on approaching a place where it was cus- 
tomary for vessels to anchor. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 

®=71.] 

3. Collision <S=571 — Naerow Channels — Starboaed Hand Rttle. 

Article 25 of the Inland Kules (Act June 7, 1897, c. 4, § 1, 30 Stat. 101 
[Comp. St. 1913, § 7899]), which requires steam vessels in narrow channels 
to keep to the starboard hand side of the fairway, is a rule of the road 
which deflnes the lights of moving vessels, and as against a vessel wrong- 
fuUy lying at anchor therein a moving vessel has superior rights in any 
part of the channel. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 101; Dec. Dig. 
<S=»71.] 

@=9For other cases see same toplc & KEY-NTJMBER In ail Key-Numbered Digesta & Indexes 
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In Admiralty. Suit for collision by the Susquehanna Coal Company, 
owner of the barge Wayne, against the steamship Belfast, the Eastem 
Steamship Corporation, claimant, with cross-suit against the owner 
of the Wayne. Decree dividing damages. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for libelant. 
Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for claimant. 

MORTON, District Judge. The first of thèse cases îs a libel on 
behalf of the barge Wayne against the steamship Belfast to recover 
damages for injuries sustained by the Wayne in a collision between 
them which ocurred about 1 o'clock a. m., on January 13, 1912, in 
Boston Harbor. The other case is a croSs-libel on behalf of the Bel- 
fast against the owner of the Wayne to recover damages on. account 
of injuries sustained by the Belfast in the same collision. The cases 
were heard together, largely on oral testimony. They are in efïect 
one case, and the motion to consolidate may be allowed. 

As to the place where the collision occurred : 

The Wayne — which will be referred to as the libelant — contends 
that it was within the anchorage ground on the north side of Prési- 
dent Roads, entirely outside the channel. Aside from the testimony 
of her captain and deckhand, her contention on this point rests chiefly 
on observations of her position at ahthor made some time before 
the collision, and, for the most part, not acted upon by the witnesses 
who made them, on departures and courses said to hâve been taken 
by other vessels which passed near the Wayne before the collision, 
and on estimâtes of her distance from other vessels whose positions 
it is sought to fix. The possibilities of inaccuracy in such évidence 
are obvions, and are greater than usual in this case, because the weather 
conditions made accurate observations very difScult. The captain of 
the Wayne testified that when she came to anchor (about 15 hours 
before the collision) the tug merely cast her loose and went right 
along, and did not assist in getting her to a proper anchorage; that 
he was not familiar with Boston Harbor, and did not know where the 
anchorage ground was ; that he was unable on account of the weather 
to see objects on shore distinctly ; that he ran to the north as far 
as his way would carry him, and then anchored near some other 
barges; and that he did not know whether he was within the proper 
anchorage limits or not. 

The respondent contends that the Belfast was proceeding down the 
channel on her customary course, which was the one usually taken 
by outward bound steamers of her character; that the Wayne was 
lying in the center of the channel on the South Boston range; and 
that the collision occurred there. This was substantially the testi- 
mony of the captain, both pilots, and the quartermaster of the Belfast, 
who impressed me as being decidedly more capable and reliable than 
the captain and deckhand of the Wayne. There is also évidence based 
on departures and courses which place the Wayne substantially where 
the Belfast's officers say she was. 
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The spot where the Wayne sank is satisfactorily establîshed. It 
was correctly located by the Lighthouse Service and is given on the 
chart andi description in évidence. Belfast's Exhibits 3 and 4. It was 
about 100 feet north of the South Boston range, nearly in the center 
of the channel through Président Roads, several hundred feet south 
of where the Wayne contends that the collision occurred. 

The Wayne, when struck, was lying to an 1,850-pound anchor and 
60 fathoms of chain, in about 10 fathoms of water. She was loaded 
with 1,400 tons of hard coal. The shock of the collision was not 
severe, and was not sufScient to jerk the Wayne on her long chain 
and loosen her anchor. Her çaptain testified that the shock did not 
seem heavy enough for a severe collision ; that it was "something like 
a tug or a barge swinging into us and cracking the rail." The Wayne 
was tailing about south; the Belfast was headed about east, and 
struck the Wayne on the port side near the bow, at about right angles. 
The photographs of the injury to the Wayne, and the oral description 
of it by the witnesses, leave no doubt as to the location and direction 
of the eut into her side. The Wayne sank about 10 minutes after 
the collision. During that time the Belfast's port engine was kept 
running slowly anèad to keep her nose in the eut and delay the 
sinking. 

How far did this move the Wayne from the place of collision before 
she sank? On the clear facts, it is difficult to see how there could 
hâve been a substantial movement of the Wayne to the south. Expert 
évidence was offered on this point, the overwhelming weight of which 
is that this continued pressure of the Belfast against the Wayne's 
side swung the Wayne on her anchor slightly to the east, and perhaps 
a very little to the north, of her original position. As Capt. Wentworth 
points out, slow speed ahead with the port propeller on a turbine 
steamer having three propellers gives no such pushing power as slow 
speed ahead on a vessel having but a single screw. It would seem 
far more probable that the Wayne sank near the place of collision 
than that she was pushed to the south, dragging her heavy anchor 
and chain, several hundred feet before sinking, as the libelant con- 
tends. 

This probability accords with the testimony of the' Belfast's officers 
and is supported by other important évidence. Capt. Simms entered 
the harbor on the Steamship Boston a few minutes after the collision, 
His vessél was on her usual course, and passed north of and very 
close to the wreck of the Wayne, almost hitting it, while the Belfast 
was still tuming around to go back to the city. He appears to be, 
and is referred to by the libelant's counsel as, a "disinterested wit- 
ness." He says that after passing the wreck he had to sheer to port 
(to the south) to clear other barges, nearer the city than the Wayne, 
which were lying across his course up the channel. The Wayne had 
un.doubtedly been the most southerly of the group of barges anchored 
around there. If so, and if Capt. Simms is, as I believe, testifying 
with substantial correctriess, the Wayne had been lying nearly in 
the center of the channel through Président Roads, slightly to the 
north of the South Boston range, was struck by the Belfast while 
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in that position, aiid was pushed a short distance easterly, almost 
parallel with the range, before sinking. I think that that is what 
occurred ; and I accordingly find that the Wayne, when struck, was 
lying at anchor nearly in the center of the channel, in the commonly 
used part thereof, a short distance westerly, in a line about parallel 
with the South Boston range from where she sank. She was swing- 
ing almost squarely across the channel, and, in connection with other 
barges anchored near her, but farther north, so obstructed the north- 
erly half of the channel as to make navigation through it impracticable. 

[ 1 ] As to the conduçt of the Wayne : 

The détermination of the place where the collision occurred dis- 
poses of the Wayne's contention that she was f f ee from f ault. She 
had taken no adéquate care as to her place of ' 'anchorage. She lay 
a considérable distance outside the prescribed anchorage ground, nearly 
in the center of a channel which has been held by this court tç be a 
narrow one (see The Schooner Baxter, The Vera, and The Melrose, 
226 Fed. 369), where she had no right to be. She had been seasonâbly 
notified by the harbor master that she was outside the proper liraits 
for anchored vessels, and she made no efforts to cha!nge her posi- 
tion. It is not pretended that she was forced by accident or stress 
of weather to anchor where she did ; there was neither necessity nor 
excuse for her doing so. I do not think that what passed between 
the harbor master and Capt. Garlsen, as to which I accept the harbor 
master 's version of it, amounted to permission for the Wayne to 
stay where she was. Capt. Hird's offer to send her own tug, if he 
could find it, did not relieve the Wayne from making ail reasonable 
efforts herself to shift her dangerous position. For at least five hours 
before the collision there was nothing in the state of the weather to 
prevent the Wayne from being maved; but her captain made no 
effort to send again for the Tacony, or to get other assistance. 

The law applicable to the foregoing situation has been so fuUy 
covered in other cases that extended discussion of it hère is unneces- 
sary. See The Vera and The Melrose, 226 Fed. 369, Dodge, J., Sept. 
14, 1912; The Georgia (D. C.) 208 Fed. 635, 644; The City of Bir- 
mingham, 138 Fed. 555, 71 C. C. A. 115; The Strathleven, 213 Fed. 
975, 130 C. C. A. 381 ; The Hilton (D. C.) 213 Fed. 997. The Wayne 
was "obstructing" the passage of vessels in the channel, as that word 
is defined in The City of Birmingham,, supra. 

"An anchored vessel, that can be clearly sighted and readily avolded by a 
slight change of wheel, may not be an obstructioii, but when she can with 
difflculty be sighted, and when she requires other vessels on their usual cours- 
es to stop or to maneuver sharply, she may be considered an obstruction." 
Brown, J., Tbfi Georgia, supra. 

I find and rule that the Wayne was violating both Act Gong, of 
March 3, 1899, § 15 (30 Stat. 1152), and the rules and régulations of 
the harbor master of the port of Boston (régulation 8), which hâve 
the force of law. While she was not directly on the South Boston 
range, she was so near it as to interfère with and imperil vessels f ol- 
lowing that course in the ordinary way. The steamship City of Bos- 
ton, coming in that night on the South Boston range, barely missed 
striking the wreck. I fin,d and rule that the Wayne was violating 
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Act Cong. May 14, 1908, c. 168, § 6, 35 Stat. 162 (Comp. St. 1913, § 
8442). 

I also iànd and rule that the Wayne was violating the gênerai rules 
of prudent seamanship in anchoring and remaining at anchor, under 
the circiimstances hère shown, in a position so perilous to herself and 
to other véssels, without maintaining an anchor watch, or adopting 
any unùsual précautions for her or their safety, and that thèse faults 
are among the contributing causes of the collision. The John H. 
Starin, 122 Fed. 236, 238, 58 C. C. A. 600 (C. C. A. 2d Circuit). The 
Wayne was lying directly in the path of vessels entering and leaving 
the port of Boston, outside the proper and usual location of anchored 
vessels, in a vapor which was heavy enough to obscure her hull and 
which mâde it diffiçult for vessels using the channel to see her. She 
was çalled upon to be unusually vigilant, and she did not even main- 
tain an anchor watch. If she had sounded fog signais, the Belfast 
would hâve beèn apprised of the existence of an obscuring vapor 
f arther down the harbor, which had, escaped her attention ; and if at 
the time of the collision the Wayne's anchor chain had been released, 
the force of: the collision might hâve been sensibly diminished. The 
whole conduct of the Wayne shows an almost complète disregard for 
her own safety and that of other vessels. Considering the large num- 
ber of vessels carrying passengers and freight which pass through 
this narrow channel, and whose safety was needlessly imperiled by 
the Wayne, I am compelled to hold her to hâve been seriously at 
fault. 

[2,3] As to the conduct of. the Belfast: 

It is charged that she was at fault for not keeping to the right of 
the center line of the channel. The exact location of that line is 
not easy to détermine; but the Ëelfast seems to hâve been slightly 
to the left of it when the collision occurred. .She is not on that ac- 
count alone to be held at fault. Outward bound vessels frequently 
took substantially the same course , as the Belfast on the night in 
question, and after the accident usually passed north of the wreck. 
Article 25 of the Inland 'Navigation Rules is a rule of the road and 
defines the respective rights of moving vessels in narrow channels. 
As against a vessel entering through this channel, the Belfast was 
bound to keep her starboard side of it. Her rights on the other side 
of the channel were inferior to those of the entering vessel. But 
as against a vessel not proceeding, but wrongfuUy lying at anchor 
there, the Belfast's right as a traveling vessel was superior in any 
part of the channel. The John H. Starin, 122 Fed. 236, 239, 58 C. 
C. A. 600. 

It is also charged that the Belfast was proceeding at excessive speed 
and was not keeping a proper lookout The night was starlight and 
apparently clear. Leaving her wharf shortly after midnight, which 
was several hours later than her stated time of departure, the Belfast 
proceeded down the harbor on her usual course. Her officers were 
experienced and compétent men, who had been constantly running 
in and out of the port of Boston for years. They were thoroughly 
familiar with the harbor and the course which thfey were running on 
the night in question. The captain, two pilots, and a quartermaster 
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were in the pilot house, and a lookout on the forward deck. AU 
were alert and attending to their duty. Above Buoy 9 the steamer 
was slowed to pass a drill boat ; thereaf ter she was put at f uU speed, 
about 14 miles per hour. As she approached Buoy 6, wisps of vapor 
were noticed by the bow watch. They were light and scattered; and 
he paid no attention to them and did not report them. Owing to the 
excessive cold, the thermometer being slightly below zéro, a vapor 
was rising from the sea and was being frozen as it rose. It formed 
patches of low-lying mist, which were larger and denser down the 
harbor than up near the city. This is established by the testimony, 
not only of the Belfast's officers, but of the keeper on duty at Deer 
Island Light ; of Anderson, one of the Wa3me's crew, who says that 
at midnight he could see only from her house to amidships ; of Capt. 
Simms and Capt. Wentworth, who came in from sea that night, and 
say in effect that the vapor was heavier down the harbor and thinned 
as they approached the city ; and of other witnesses. There were two 
or three other barges anchored near the Wayne. The vapor was suffi- 
ciently thick and high to obscure their hulls and to resemble fog. 
It difîered from fog, in that it did not extend more than six or eight 
feet above the surface of the sea, and, as above stated, was patchy in 
character. This frozen vapor is an unusual, but not an unknown, 
phenomenon, which, during extremely cold weather, occasionally oc- 
curs. 

To the men above it, in the Belfast's pilot house and on her bridge, 
the top of this layer of vapor, owing to a mirage effect, looked like 
the top of the water, and was by them mistaken for the surface of 
the sea. The lights of the Wayne and of other barges at anchor 
near her, projecting above the vapor, were clearly visible, and ap- 
peared as if they were close to the water; they were judged by the 
Belfast's officers to be a long way off. It was, however, realized by 
the Belfast's officers that thèse lights were scattered pretty much 
across her course, and that caution would be required in maneuver- 
ing through them when they were reached. While the Belfast was, 
as her officers supposed, still distant from the lights, her speed was 
slowed and the searchlight turned on, pointed ahead ; the chief pilot 
remarking, just before this was donc, that he guessed they could find 
a way through the anchored vessels. If thèse vessels had been as 
far away as they were judged to be, the handling of the Belfast was 
careful and proper, and she was slowed in good season. 

As soon, however, as the searchlight was turned on, it disclosed 
near at hand, not the hull of the barge Cassie (which was obscured 
by the vapor), but her masts projecting above the mist. The Belfast's 
helm was thereupon put to port, the purpose being to go astem of 
the Cassie. The searchlight was swung to the right more rapidly 
than the Belfast swung in that direction, and disclosed the masts 
of the Wayne, also lying with her hull obscured in the vapor. It 
was realized that the Belfast might not go clear of the stem of the 
Wayne. The engines of the Belfast were at once put full speed astem, 
and the helm of the Belfast was thrown hard astarboard. 

This movement of the helm is charged as a fault. It was ordered 
by Captain Brown because, as he testified, he doubted whether the 
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Belfast wpuld clear the Wayne completely if the helm was kept hard 
aport ; if she did not clear the Wayne, and struck her near the stern, 
the collision would be likely to kill some of the Wayne's crew ; in 
the emergency he, thought it better to change the helm and try to go 
ahead of the Wayne, between her and the Cassie. He considered 
that he had as good a chance of clearing the Wayne entirely in this 
way; and if the collision did occur, he was giving the crew of the 
Wa3me a much better chance to get away. I am unable to say that 
thèse views were wrong, or that after the emergency had arisen the 
Belfast was not properly handled. Nor do I think that the Belfast's 
lookput was at fault for not reporting the unconnected wisps of 
vapor which he noticed on the way down the harbor. Nobody on 
board tlie Belfast became aware of any obscuring vapor until just 
about the time when the searchlight was turned on and the Cassie 
was discovered. There seems to hâve been a patch of this curions 
vapor, in Président Roads and the channel through it, which concealed 
the hulls and lower parts of barges anchored there. The vapor froze 
on the hulls, giving them a gray color, and making them very diffi- 
cult to see. 

The B.elfast's fault in respect to speed was certainly not great. 
She was barely moving when she came; into contact with the Wayne. 
The collision was in fact almost averted. The depth of the eut on 
the deck of the Wayne was due to the very sharp bow of the Belfast 
and her great weight, and to the inertia of the loaded and anchored 
Wayne. The eut did not penetrate the lowest side planks on the 
Wayne; it was deep higher up, because of the overhang of the Bel- 
fast's bow. 

The Belfast was a high-powered and fast vessel, sluggish in ma- 
neuvering, and slower in losing headway under reversed engines than 
a vessel equipped with reciprocating engines. She was running, not 
on a right of way, like a railroad train, but through a public harbor. 
Her officers knew her Hmitations, and knew that they were ap- 
proaching a group of anchored vessels, through which they would 
hâve to pick their way. It devolved upon them to get their vessel 
under control in ample time. They intended to do so, and, on account 
of a curions condition of the weather, misjudged the distance, and 
the location with respect to the channel, not of a single vessel, but of 
the whole group. They knew where the anchorage ground was, that 
it would be usual for anchored vessels to be lying thereabouts, and 
less usual for a group of them to be lying close to or outside of Deer 
Island. Thèse facts ought to hâve put them on their guard, and to 
hâve caused them to distrust their judgment of the distance, to the 
extent, at least, of having their vessel under control as she passed 
through the anchorage ground channel. Men in charge of powerfui 
machines are customarily held to a very high degree of skill in the 
exercise of their judgment. Considering ail the facts, I think that 
the Belfast was at fault in not sooner reducing her speed, and that 
her fault is sufficiently clear, so that she must stand her share of the 
ioss. 

Decree that each vessel was at fault and for divided damages. 
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THE VERA. 

THEMELROSE. 

(Circuit Court of Appeals, First Circuit. July 16, 1915. On Appellants' 
Pétitions for Retiearing, October 14, 1915.) 

Nos. 1089-1093. 

Collision ®=571— Steam Vessels Meeting- — Nareow Channel Rule — Im- 

PÉOI>ER ANCHOBAGE. 

A decree afflrmed, which foiind that a collision between tvvo meeting 
steamships In the channel leading to Boston Harbor, and a resulting col- 
lision between one of the steamships and an anchored schooner, were due 
to the fault of the incoming steamship in belng on the wrong side of the 
channel, in violation of the rules, although a passing agreement had been 
made, and to the fault of the schooner, which was anchored in aij improp- 
er place, and so near the channel courses as to interfère wlth the naviga- 
tion of the other vessels. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
«SS'TI.] 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Suits in admiràlty for collision by W. Irving Pearce, owner of the 
schooner Malcolm Baxter, Jr., against the steamship Vera, with the 
steamship Melrose impleaded ; by the Dampskibs Actieselskabet Inter- 
national, owner of the Vera, against W. Irving Pearce and others and 
against the Melrose ; and by the New England Coal & Coke Company, 
owner of the Melrose, against the Vera. Decree (224 Fed. 998) in 
favor of the Vera against both other vessels, and in favor of the 
Baxter against the Melrose and of the Melrose against the Baxter, 
each for half damages, and the owners of the Baxter and the Melrose 
appeal. Affirmed. 

Edward E. Blodgett, of Boston, Mass. (Blodgett, Jones, Bumham 
& Bingham, of Boston, Mass., on the brief), for appellants Pearce and 
others. 

James K. Symmers, of New York City (Barry, Wainwright, Thacher 

6 .Symmers, of New York City, on the brief), for The Melrose. 
Edward S. Dodge, of Boston, Mass. (Benjamin Thompson, of Port- 

land, Me., on the brief), for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge. 

PUTNAM, Circuit Judge. This litigation origînated in a collision 
between the steamship Vera and the steamship Melrose. The Vera 
was going out light from the wharves of Boston, drawing 8 feet and 

7 inches forward and 8 feet and 5 inches aft. The Melrose was a 
heavy, coal-laden steamer bound in, drawing 24 feet and 11 inches 
forward and 25 feet and 8 inches aft. Both were navigating the 
dredged channel from the upper harbor at Boston to Président Roads. 
This channel was said to hâve been 800 feet wide, and laid out for 
a 35-foot depth. The steamers navigated a constant curve, including 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
226 F.— 24 
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a reverse curve, and with a dredge still at work in the channel. 
This dredge was said to hâve been located about 4CX) f eet northerly 
from the line of bell buoy 9-A, which bell buoy was on the southern 
edge of the channel, or starboard edge going out from Boston, and also 
about 1,200 feet southerly from the Hne of red spar buoy No. 8, lying 
on the northerly side of the channel, or on the port side thereof com- 
ing out of Boston. Both vessels, after they entered this narrow 
channel, were govemed by the starboard hand rule. 

Meanwhile, on the south side of this channel some schooners were 
anchored, among which was the schooner Malcolm Baxter, Jr., which 
had come into the harbor with a cargo of coal, and had anchored be- 
low Castle Island, between 4 and 6 o'clock in the afternoon. After 
swinging to her anchor, the Baxter headed somewhat in an outward 
southwesterly direction, her stem towards the channel, and she lay 
near the southerly side of this dredged channel, up and down the 
harbor. The District Court found that the Baxter's location was too 
near the channel courses regularly followed by vessels, and that she 
in some degree obstructed the necessary maneuvers of the steamers 
already referred to. 

The proximate cause of what occurred was a collision between the 
Vera and the Melrose, and a resulting cause was the f act that this 
collision swung the Vera around, with a collision between the Vera 
and the Baxter. The conclusion of the District Court was that the 
Melrose was at fault for the first collision, that is, the collision be- 
tween her and the Vera, and that the collision between the Vera and 
the Baxter was, in the eyes of the law, the resuit of the collision bcr 
tween the Melrose and the Vera. Consequently a decree was entered 
in favor of the Vera against the Melrose; and also, on the ground 
that the Melrose and Baxter were both at fault, the court decreed 
a division of damages between those two vessels. 

The opinion of the District Court was very careful, and analyzed 
the évidence as to the entire litigation, and the rules of law applicable 
thereto, with very great care, and, we might say, with minuteness. 
Its propositions are clearly stated. As we find nothing in the record 
which outweighs either its statements of facts or its conclusions of 
law, we do not undertake to disturb them, especially as they lay down 
no new rules, and make no new application of the old rules. The 
leading facts are that it is clear that the Vera maintained her posi- 
tion as required by the starboard rules, and it is also quite clear that 
the Melrose could not hâve been in the place where the collision oc- 
curred if she had done the same. It is not so clear that the Baxter 
was so far in the channel, if at ail in the channel, as to constitute a 
breach of the maritime law, which would hold her at fault; biit the 
case on this point is in no way so emphatic as to justify the over- 
ruling of the conclusions reached by the District Court in référence 
thereto. 

On the other hand, it must be stated that the position o£ the Vera 
was complicated by at least some of the circumstances to which we 
hâve referred, and by perhaps some other. She came out from her 
wharf in Boston Harbor on a calm evening with a sufficient light to 
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observe ail the circumstances, and was at liberty to control her naviga- 
tion. She was drawing but little water, and so had a larger range for 
maneuvering; and it is not clear that she might not easily hâve con- 
trolled her maneuvers, by stopping her headway and otherwise, so 
as to extricate herself from whatever difficulties appeared. Neverthe- 
less the case has not been submitted to us on any proposition of this 
character, and the circumstances are not sufficiently simple to justify 
us in assuming to reverse the District Court's décision, unaided, for 
any reasons of that nature. 

It must be understood that what we bave just said about the ca- 
pacity of the Vera to control her maneuvers relates only to what pre- 
ceded her collision with the Melrcse. As to what occurred between 
that and the collision with the Baxter, the case is not so definite, and 
has caused us to hésita te. If the Vera's officers and crew had been 
at their posts, this collision might bave been prevented by dropping 
her anchors or reversing her engines. It must be remembered, how- 
ever, that the tide favored her collision with the Baxter, and that she 
had been crowded to the south side of the channel by the Melrose so 
far that the distances were very small, and the time for dropping her 
anchor, or reversing her engines, was correspondingly small. Her 
engines were reversed, but not soon enough to prevent her fouling the 
Baxter. 

It is claimed that the collision with the Melrose roused sudden 
fear for their safety in the Vera's crew, and that some of them went 
to their boats, and that complète order was not promptly restored 
among them. There is no doubt that the Vera and her crew were put 
in stress by the collision with the Melrose, a stress which, according 
to maritime law, may hâve given an excuse. The District Court so 
found ; and, upon a careful considération of its conclusions, we are 
unable to see that, if the case was now open, we could reach any more 
satisfactory resuit ourselves than that court reached. 

We should add that the case was not satisfactorily discussed by 
any of the counsel for the appellants in this respect, nor as to the 
propositions now maintained by the appellants on the question of 
taxations of costs for travel and attendance by parties to the record. 

Consequently, on the whole, we are required to affirm the conclu- 
sions of the District Court. 

The judgment of the District Court is afifirmed, with interest, and 
the Vera recovers the costs of appeal. 

On Appellants' Pétitions for Rehearing. 

Our opinion against which thèse pétitions were filed was passed 
down on July 16, 1915. This case has received so much attention, and 
has been so thoroughly considered, that we dislike to hâve it go ofï 
on a misunderstanding. Thèse pétitions deal particularly with the 
proposition that the Vera came down Boston Harbor under such cir- 
cumstances that the field she was entering upon was so plainly visible 
to her that she might hâve availed herself of the visible facts, and 
thus hâve avoided a collision. What was said in our opinion on 
that topic closed as f oUows : 
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"It muRt be understood that what we bave just sald about the capacity of 
the Vera to control her maneuvere relates only to what preceded her colli- 
sion with the Melrose." 

Therefore we do not regard what the petitioners hâve stated as 
pertinent to our propositions on that topic. It is sufficient to repeat 
that the collision between the Vera and the Melrose brought in a new 
set of circumstances not covered by our observations. 

Concerning the matter of costs, there was an error in our opinion 
in using the word "appellees" for "appellants." This bas been cor- 
rected in the officiai opinion on fîle. 

The other portions of the pétitions, if taken up by us, would require 
us to review the substance of the case without our fîrst granting any 
leave for a reargument. We liave perhaps brought this condition 
on ourselves, because, with référence to such pétitions, we bave too 
freely acquieSced in a departure from the rules on this topic given 
in Public Schools v. Walker, 9 Wall. 603, 19 L. Ed. 650, from a re- 
luctance to shut ofï any parties who deem themselves prejudiced by 
a supposed, mistake of the court. This time, however, we are not 
disposed tO add anything to this irregular practice. 

We wish to add what is, perhaps, an exception in référence to the 
varions questions of costs which are now brought to our attention, 
and which hâve been raised incidentally heretofore and which need 
to be thoroughly discussed. We therefore direct that ail questions 
of costs be reargued in print by such of the parties to thèse proceed- 
ings as may désire to reargue the same, such arguments to be filed 
in print on or before the 4th day of November, 1915; and that the 
cases will be reheard on such printed arguments, and not otherwise, 
and no f urther. 

Ordered, that cases Nos. 1089, 1090, 1091, 1092, and 1093 may 
be reargued within the time and in the manner allowed by our opin- 
ion passed down this 14th day of October, 1915, and not otherwise, 
and no further. 



ATLANTIC CITY V. WARREN BEOS. CO. et al. 
(Circuit Court of Appeals, ïhird Circuit. July 16, 1915.) 
, No. 1949. 

1. Appeal and Ebeob <S=991 — Questions of Fact — Jueisdictional Ques- 

tions. 

AVhen the jurlsdlction of the court dépends on questions of fact, which 
are submitted to the jury under proper Instructions, their détermination 
is concluslve and cannot be revlewed by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3S96- 
3899,3912,3913; Dec. Dig. <S=991.] 

2. Parties ©=351 — SplittIng Cause o'è Action — Amendment Brinqing in 

New Parties. 

A con tract with a New Jersey city for the construction and laylng of a 
water main several miles long flxed the pilce per foot and also provided 
for extra work which mlght be necessary. Before the \vork was flnlshed, 
the contraetors assigned thelr clalms for extra work, The work was 
completed and accepted, the estimâtes for both classes approved and 

®=:3For other cases see same-topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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thafc for the original work paid, but the city refused to pay the claim for 
extra work and the assignes brought suit thereon. Tbe city set up tliat 
on a remeasurement there was still a balance due the contractors for tho 
original work, and that the suit was therefore on a split cause of action 
and could not be maintained. The statutes of New Jersey, P. L. 1890, p. 
38, and P. L. 1903, p. 537, as construed by the courts, permit an assignée 
of an entire claim arislng on contract to sue thereon in bis own name, but 
not an assignée of part of a claim. P. L. 1912, p. 377, provides that '"if 
a part interest in a contract obligation be assigned the assigner (retaining 
the remalnlng Interest) and the assignée may be joined as parties." 
Beld, that the court correctly p«rmltted the contractors to be joined as 
plaintiffs, and that with such amendment the action was maintalnable. 

[Ed. Note.— For other cases, see Parties, Cent. Dig. §| 77-82; Dec. 
Dig. <S=351.] 

3. Municipal Corpokations <s=>360 — Contract fob Laying Wateb Main — 

Construction — Extra Work. 

A contract with a city for the construction and laying of a wooden 
water main, several miles long, fixed the price per foot, and also provided 
for such extra work in laying as might be found necessary, but that "no 
claim for extra work shall be allowed unless previously ordered by the 
ehgineer in wrltlng." AU extra work done was ordered by the engineei- 
either in writing or orally, with the approval of the city board of water 
commissioners, before it was commenced, and when ordered orally wrltteii 
orders were given before claims therefor were presented and allowed. 
Held, that such practice was in compliance with the provision of the con- 
tract whlch, considering the unknown character of the ground, could 
not be construed to require written orders in advance of the work in ail 
cases, but only before claims therefor were allowed ; its purpose being to 
protect the city against claims for unauthorized work. 

LEd. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
892, 8921/2 ; Dec. Dig. <g=5360.] 

4. Municipal Corporations <Ss3>365 — Contraots — Waiveb of Provisions. 

Such contract contained a further provision that "the claims for such 
extra work shall be presented on or before the 15th of the month foUow- 
ing its exécution; otherwise such claims for extras during that month 
shall be torfeited." The contract was executed by the board of water 
commissioners of the city which was authorized by statute to make sucii 
contracts when money for the improvement had been appropriated bj- 
the common council, as had been done in this case. After the work had 
been begun, it was found that some of the extra work required, as the 
construction of supports for the pipe through a marsh, not conteihplateû 
by the contract, would necessarily be continuous for a considérable time, 
making it impraeticable, if not impossible, to make monthly estimâtes, 
and the engineer under authority from the board, wrote a letter to the 
contractors waiving such réqulrement for monthly settlements and no 
claim for extra work was presented until the work was completed and 
accepted. JJeld, that the waiver, having been executed in good faith and 
for adéquate reasons, was binding on the city. 

[Ed. Note.^For other cases, see Municipal Corporations, Cent. Dig. j 
898; Dec. Dig. <S=>365.] 

5. Municipal Corporations <S=5252 — Contracts — Modification. 

A municipal corporation having the power to make a contract may 
deal with the contract in the same manner as if it were a natural person, 
and may,. in the absence of statutory limitation, modify or cancel it In 
the same manner as It might orlglnally contract; and in gênerai its 
power to, modify a public , improvement contract is vested in the sam« 
offieer or body authprized to make the contract. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §| 
692-694; Dec. Dig. ©=252.] 

C=»For other cases see samotopic & KEÏ-NUMBBR In ail Key-Numbered Digests & Indexe»' 
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6. Damages ®=>85 — Liquidated Damages — Public Improvement Contkact. 

In an action against a city to recover a balance due on a contract for a 
public improvement which provlded that the contraetors sbould pay a 
stipulated sum par day as liquidated damages for delay in completion 
beyond a ûxed date, it vvas not error to refuse an instruction that the 
city was entitled as matter of law to a set-oÊf, because of the failure to 
complète the work by such date, where there was évidence that the 
delay was caused by thq city and was not due to any default of the con- 
traetors. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 179-181, 183- 
187 ; Dec. Dig. ®=»85.] 

7. Municipal Corporations i©=>352 — Conteact for Watbe Main — Construc- 

tion or Provisions. 

A contract with a city for the construction of a water main, whleh 
must neeessarily cross the Unes of several railroads, provided that the 
contraetors should co-operate with the railroad companies in order that 
the main should cross their rights of way without injury to their prop- 
erty, but that permission to inake such erossings should be obtained by 
the city. To secure such right from one company, the city paid it a sum 
estimated to be necessary to construct a culvert to protect its roadbed, 
and the company employed and paid the contraetors for the water main 
for constructing the culvert. Held, that the contract did not require the 
contraetors to crédit the amount so paid the railroad company as a pay- 
ment on their contract with the city. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
883; Dec. Dig. <S=>352.j 

8. Municipal Corporations <S=»353 — Assignmekt — Money Due on Contract 

— Claim for "Extra Work." 

A contract with a city for construction of a water main required the 
contraetors to furnish both labor and materials, and also provided for 
payment for "extra work" which might be agreed upon. The contraetors 
assigned their claim against the city for ail extra work done under the 
contract. Held, that the phrase "extra work," as used in both the con- 
tract and assignment, included the materials as well as the labor f urnish- 
ed therefor. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
885; Dec. Dig. <S=>353. 

For other définitions, see Words and Phrases, First and Second Séries, 
Extra Work.] 

9. Municipal Corporations <S=353 — Assignment — Money Due on Contract 

— Validity. 

A provision in a contract with a city for construction of a water 
main, that the contraetors should not assign, transfer or sublet "any 
part of the work herein specifled" without the consent of the city, does 
not invalidate an assignment by the contraetors of their claim against 
the city for work done by them under the contract. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
885; Dec. Dig. ©=^353.] 

10. Municipal Corporations <S=»1021, 1022 — Actions Against — Conditions 
Précèdent — Présentation of Claim. 

P. L. N. J. 1904, p. 259, relatlng to cities, provides that "no warrant for 
the payment of money shall be delivered by any offlcer • » * until 
the bill or claim intended to be paid thereby shall hâve been presented to 
the mayor for his approval." Held, that the object of such provision is 
to protect the city against Improper expenditures by its officers or boards 
by requiring the mayor's approval before money is disbursed, and that 

^z^For ott],er cases see Bams topic £ KEY-NUMBER lu ail Key-Numbered Digests ft ladexes. 
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where a clalm is refused payment by such ofBcer or board tbe claimaDt 
is not required to présent it to the mayor before bringing suit thereon. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
2193 ; Dec. Dlg. <S=>1021, 1022.] 

In Error to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action at law by the Warren Brothers Company, William I. Cherry, 
and Frank S. Lockwood against Atlantic City, New Jersey. Judg- 
ment for plaintiffs, and défendant brings error. Affirmed. 

C. L. Cole, of Atlantic City, N. J., for plaintiff in error. 
Frank S. Katzenbach, Jr., of Trenton, N. J., for défendants in er- 
ror. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This action was instituted by Warren 
Brothers Company, a corporation of the State of West Virginia, 
against Atlantic City, a municipal corporation under the law of the 
State of New Jersey, being chapter 107 of the Laws of 1902, p. 284, 
relating to and regulating the government of cities. The plaintiff 
declared upon an assignment of claims for extra work done under a 
contract purporting to hâve been made between one Frank S. Lock- 
wood and Atlantic City, and sought to recover thereupon the sum of 
$60,583.19, with interest from October 17, 1911. During the progress 
of the trial, Frank S. Lockwood and William L Cherry, who held 
the remaining unassigned rights under the contract, were, by amend- 
incnt, made parties plaintiff, and upon verdict judgment was entered 
for the plaintiffs, Frank S. Lockwood and William L Cherry for $3,- 
142.38 and for Warren Brothers Company for $69,734.45, with costs. 

The trial of this cause embraced so many issues, and the numerous 
errors assigned are so inter-related, that the case and the theory upon 
which it was tried, can be developed only by an orderly considération 
of the questions submitted for review. 

On November 3, 1909, Atlantic City, acting through its Board of 
Water Commissioners, entered into a contract with one Frank S. Lock- 
wood, in which Lockwood undertook to build a forty-eight inch wood- 
en stave pipe line from the city's water works at Absecon to Atlantic 
City, of an approximate length of 25,000 lineal feet, and Atlantic 
City engaged to pay therefor the sum of $224,981.47, the said sum to 
be proportionately increased or decreased as the line, when completed, 
was greater or less than the length designated. The contract was in 
writing and contained many provisions. Upon thèse provisions as 
construed, and upon the conduct of the parties thereunder, dépends 
the right of recovery. 

The first question raised was the jurisdiction of the trial court, which 
involved (a) the question, under the Fédéral law, of the diverse citi- 
zenship of the parties; and (b) the right of Warren Brothers Com- 
pany under the law of the State of New Jersey, to sue alone upon 
the assignment. 

^r^For other cases see same topjc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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[1] (a) Acting under aiithority of the statute which created the 
Board of Water Commissioners of Atlantic City and conferred upon it 
the power to maintain, extënd and improve the water works of the 
city, and in pursuance of resolutions bi the Common Council of At- 
lantic City, appropriating the sum of $300,000 for that spécial pur- 
pose, the Board of Water Commissioners entered into the contract with 
Frank S. Lockwood for the construction of a water main of the type 
indicated. 

One Louis Kuehnle was the président of the Board of Water Com- 
missioners. He was also a stockholder and a director of the United 
Paving Company, a corporation engaged in the business of construct- 
ing municipal works. Frank S. Lockwood was an employée and su- 
perintendent of the United Paving Company. The contract was 
awarded by the Board of Water Commissioners, of which Kuehnle 
was a member, to Lockwood, an employée of the Paving Company of 
which Kuehnle was a stockholder and director. Being without means 
to prosecute the work, Lockwood at once applied to one William L 
Cherry for financial assistance. Cherry was the président of the Pav- 
ing Company. Cherry agreed to supply Lockwood with money, and as 
security took an assignment of ""/loo interest in the contract, Lock- 
wood retaining ^/loo interest therein. The work was started by Lock- 
wood and was completed by him with the tools and implements of the 
Paving Company and with money supplied by Cherry. The money that 
Cherry advanced was withdrawn from the treasury of the Paving 
Company, it is alleged, without the knowledge of its directors and 
stockholders, and amounted in the whole to about $60,000. 

In order to obtain funds with which to reimburse the Paving Com- 
pany, Cherry made application to Warren Brothers Company (the 
original plaintiff in this suit) for a loan of $60,000. He offered as 
security an assignment of the money due under the contract for extra 
work which was about completed, claims for which about equaled 
the amount he desired to borrow. Warren Brothers Company pre- 
ferred to deal with the Paving Company, and offered to advaiice the 
money if the application for the loan came from that company. There- 
upon, an assignment of the claims for extra work under the contract 
was made by Cherry and Lockwood to the Paving Company, which 
in tum assigned the same to Warren Brothers Company, the considéra- 
tion paid by the latter being approximately the sum of $60,000, an 
amount sufficient to enable Cherry to replace the funds withdrawn by 
him from the Paving Company. The assigned claims were presented 
to the city and payment refused, whereupon this suit was brought. 

The learned trial judge charged the jury that primarily the right 
of Warren Brothers Company to recover in this action for money due 
for extra work done under the contract, depended upon the right of 
Lockwood to recover, had he not assigned the claims and had he 
brought suit in bis own right, and that the right of Lockwood to re- 
cover depended upon whether Lockwood was the real contractor with 
the city, or whether in fact, although not in form, the contract was 
really between the city and the United Paving Company. 

The question who was the real contractor was, therefore, a question. 
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of fact to be determined by the jury. The question embraced more 
than the legaUty of the conduct o£ Kuehnle, a director of the Board 
of Water Commissioners, in awarding a contract to a corporation iri 
which he was financially interested. It involved the citizenship of the 
parties, and upon the diverse character of their citizenship, when as- 
certained, depended the jurisdiction of the District Court under the 
Fédéral law. 

Warren Brothers Company was a corporation of the State of West 
A^rginia. It was testified that Lockwood was a citizen of the State of 
Korth CaroHna and Cherry a citizen of the State of New York. The 
United Paving Company and Atlantic City were corporations of the 
State of New Jersey. Of thèse facts, some were admitted, others con- 
troverted. 

The learned trial judge submitted to the jury in limine, the ques- 
tions, first, whether Lockwood and Cherry were citizens respectively 
of the States of North Carolina and New York, or of the State of 
New Jersey, and second, whether the contract in suit was in fact 
made with Lockwood, or, though in form with Lockwood, was in 
truth made with the United Paving Company, and instructed the jury 
that if it found that the Paving Company, a New Jersey corporation, 
was the real contractor, it could not hâve brought this suit in the Dis- 
trict Court against Atlantic City, likewise a New Jersey corporation, 
and that as the' rights of Warren Brothers Company were no greater 
than those of the Paving Company, Warren Brothers Company could 
not maintain this action, and accordingly the verdict should be for the 
défendant. 

The jury rendered a verdict for the plaintiffs. A verdict for the 
plaintiffs upon the preliminary issues submitted, embraced several 
findings of fact, and determined that the contract was made in good 
faith, that it was made between the city and Lockwood and not be- 
tween the city and the United Paving Company, and that it was made 
between citizens of différent states, thereby satisfying the requirement 
of the Fédéral statute conferring jurisdiction upon the District Court 
to entertain the action. 

As the jury, by its verdict, decided that the contract was not made 
by the Board of Water Commissioners with the United Paving Com- 
pany, in both of which bodies Kuehnle was a director, we are not con- 
cerned with those things which may be suggested or imputed by thf 
character and circumstanceg of the transaction. With them, this cour» 
has noîhing to do. 

[2] (b) Having submitted to the jury the issue of fact, upon which, 
by its verdict, the jurisdiction of the District Court, under the Fédéral 
law, was established, the next question was whether the District Court, 
under the law of the State of New Jersey, could entertain jurisdiction 
of a cause of action based upon an assignment of the character declar- 
ed upon. 

The work undertaken was a venture in a new field of water workc' 
construction. It included the building of a wooden tube or flUme o'. 
large diameter, laid for a considérable distance in a marsh, carrie' 
under three waterways, or small rivers, and constructed under t) ■ 
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roadbeds of several railroad and traction companies. Both parties 
recognized that the undertaking involved problems which could not 
'be anticipated, and provided for extra labor to be done and extra 
materials to be furnished pursuant to orders given in a manner pre- 
scribed by the contract. The contract, therefore, contemplated prin- 
cipal work and extra work, and payment for both. Lockwood having 
assigned to Cherry ®*/ioo of his interest in both classes of work, the 
two assigned, through the Paving Company, to Warren Brothers 
Company, their interest in the claims for the extra work, but not for 
the principal work. 

Upon the acceptance by the engineer of the work of both kinds, the 
Board of Water Commissioners approved the claim of Lockwood and 
Cherry for the principal work under the contract, and in due course 
they were paid ail that was supposed by them to be due them. The 
claims for extra work assigned to Warren Brothers Company were 
likewise approved by the Board of Water Commissioners and were 
presented to the Comptroller for payment. The ComptroUer, how- 
ever, refused payment, and subsequently the Board rescinded its 
approval, whereupon Warren Brothers Company instituted this suit. 

Postponing for the présent a considération of the legality of the 
assignment, we will inquire of the right of Warren Brothers Company 
to maintain an action for the recovery of money due upon an assign- 
ment of claims for a part only of the work contemplated by the con- 
tract. The city charged that under the law of New Jersey, Warren 
Brothers Company has a right to sue as an assignée and to sue alone 
only upon an assignment which embodies ail claims under the con- 
tract; that Warren Brothers Company is pressing for recovery on 
a split assignment, recovery upon which would leave the city open 
to attack by Lockwood and Cherry for claims due them for principal 
work under the contract. In support of its contention that it might 
thus be required to défend two suits, the city produced an estimate 
of the work done and monies due and in part paid upon the main con- 
tract, which showed that there still remained due Lockwood and Cher- 
ry for principal work, the sum of $L346.66. This eyidently was a 
surprise to Lockwood and Cherry, who had testified that so far as 
they knew they had been paid in full. It was subsequently disclosed 
that Lockwood and Cherry had accepted payment upon an estimate 
based upon the contract length of the line of 25,000 feet, while the 
estimate produced was made by the engineer and was based upon a 
précise measurement of 25,502.25 feet, the increase in length entitling 
Lockwood and Cherry to a proportionate increase in payment. As 
this estimate disclosed that money was still due Lockwood and Cherry, 
and likewise disclosed that Warren Brothers Company was in fact su- 
ing upon a split assignment, that is, it was suing for but a part 
of what was due under the contract, Warren Brothers Company, there- 
fore, was confronted with the statute of New Jersey of 1890 (P. L. 
24) and the statute of 1903 revising the Practice Act (P. L. 537), 
which provided that choses in action arising on contracts are assignable 
and the assignée may sue thereon in his own name, but as construed, 
did not extend the right to an assignée to sue in his own name and 
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recover on a partial assignment of a chose in action. Otis v. Adams, 
56 N. J. Law, 38, 27 Atl. 1092 ; Sternberg v. Lehigh Valley R. R. Co., 
78 N. J. Uw, 277, 73 Atl. 39. 

A supplément to the practice act of 1903 was enacted in 1912 (P. 
L. c. 231), under which certain rules were promulgated, the ninth of 
which is as f ollows : 

"If a part interest In a contract obligation be assigned, the assignor (re- 
talning the remaining interest) and the assignée may be joined as parties." 

From thèse statutes and this rule it has been considered, that since 
1890 an assignée of the whole of a contract obligation had a right 
to sue in his own name, and since 1912, an assignée of an interest 
in such an obligation and an assigner (retaining the remaining in- 
terest) may be joined as parties. Being confronted with the conten- 
tion that under the law the parties must be joined, and it being plain 
that they may be joined, the plaintifï moved to amend by making Lock- 
Avood and Cherry parties plaintifï. The motion to amend was al- 
lowed, Lockwood and Cherry were made parties plaintifï, and the 
trial proceeded. Immediately upon the joinder of Lockwood and 
Cherry, there arose a controversy whether the balance due them was 
$1,346.66, as disclosed by the city, or was $2,651.88, which with interest 
amounted to $3,142.38, as disclosed by the engineer's calculations. 
This was an issue of fact. It was submitted, and, in view of the man- 
ner in which it was raised, we think it was properly submitted, to the 
jury, and by the jury's verdict it was determined. 

Assuming, as we do, that the District Court was within the prac- 
tice and the law in permitting an amendment of parties pending trial, 
the question of suit by Warren Brothers Company on a split assign- 
ment was solved, and any fault of Warren Brothers Company in su- 
ing alone for extra work was cured by the joinder of the parties who 
were entitled to any and ail balances remaining due under the con- 
tract. We are of opinion that the District Court, under the law of 
New Jersey, had jurisdiction of the cause of action. 

The remaining matters for review relate to errors alleged to hâve 
been committed by the court in the conduct of the trial, in the con- 
sidération of which we hâve endeavored to embrace by classification 
ail of the spécifications of error that require discussion. 

[3] 1. The provisions of the contract with respect to extra work 
are two. The first is, that "no claim for extra work shall be allowed 
unless previously ordered by the engineer in writing." At the trial, 
the city contended that this provision means that an order in writing 
must be given by the engineer before the extra work is begun. What 
vvas actually done was this : In some instances, the engineer gave writ- 
ten orders for extra work before the work was begun, but perhaps in 
most instances, extra work was begun on oral orders, and after it was 
either begun or completed, written orders were given. In each in- 
stance where extra work was done, the orders, either oral or written, 
were issued by the engineer after the matter had been considered and 
approved by the Board of Water Commissioners. In every instance, 
written orders were issued before claims therefor were allowed and 
presented for payment. 
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The learned trial judge did not adopt the construction urged by the 
city, which in effect prohibited an allowance of a claim for extra work, 
anless the work was preceded by a written order. He sought the 
iiieaning of the provision in the understanding of the parties with re- 
spect to the character of the work undertaken, the practical difficulties 
:ontemp!ated and encountered, and the necessity which developed after 
ihe work was begun of conducting certain extra work in conjunction 
with the principal work, and prosecuting the two together, thereby 
making written orders prescribing the précise nature and extent of 
àuch extra work impracticable, if not impossible. He held that the 
purpose of the provision was to protect the city in making payment 
only for extra work authorized to be donc, and that as in every in- 
stance of extra work there was a written order given by the engineer 
previous to the présentation and allowance of a claim for payment, 
the provision had been complied with. 

With this construction of the provision, our views accord. If the 
construction of the provision is to be restricted to its language, it is 
eoncededly open to two constructions, and thèse dépend entirely up- 
on the manner in which the phrases are read and transposed. If the 
words "unless previously ordered" refer to the words "extra work" as 
an anteeedent, then the provision means that unless the extra work 
before it is begun is previously ordered by the engineer in writing, no 
<;laim shall be allowed, and the contention of the city is correct; but 
if the clause "unless previously ordered" modifies the verb "allowed," 
then the meaning is that before the claim is allowed or payment niade, 
a written order must previously hâve been made. In other words, by 
one construction, the written order must précède the work. By the 
other, the written order must précède the allowance of the claim. The 
provision whichever way construed, has for its object to protect the 
city from making payment for unauthorized work. Conduct which 
completely affords this protection is within the meaning of the pro- 
vision. This protection to the city was afforded by every item of 
extra work being authorized by the engineer either verbally or in writ- 
ing, and approved by the Board of Water Commissioners before it was 
begun, and written orders for the same being given before the claims 
were presented or allowed. We find no error in the trial court' s con- 
struction of this provision of the contract. Riverside T. P. v. Stewart, 
211 Fed. 873, 877, 128 C. C. A. 251. 

[4] The second provision with respect to extra work is as foUows: 

"The claims for such extra work shall be presented on or before the lôth of 
the mouth foUowing its exécution; otherwise, such claims for extras duriug 
that mouth shall be forfelted." 

With respect to this provision of the contract, the learned trial judge 
said : 

"Literally taken, this would call for a forfeiture in every instance where 
any work was done even upon the previousi written order of the engineer, if 
the contraetor failed to présent a bill before the mlddle of the month foUow- 
ing the exécution of the work. This provision of course is inserted for the 
protection of the city authorities. It may be waived by them, and in this suit 
we liave évidence of a formai written waiver of this provision. Now if that 
«aiver was executed in good falth it was binding upon the défendant. If uot. 
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and the présentation of the bills was purposely withheld pursuant to an un- 
derstanding with the Board, whatever may hâve been the motive or intent of 
the parties, ail of such bills are forfeited, and the défendant, being the princi- 
pal party who made such a waiver, may enforce such forfeiture and use it as 
a défense in this action." 

The évidence alluded to by the judge was a letter addressed to Lock- 
wood, the contractor, by Van Gilden, the engineer, approved by two of 
the Board of Water Commissioners, expressly waiving the require- 
ment for presenting daims for extra work on or before the fifteenth 
day of the month foUowing its exécution. The questions raised were 
three. The first was the good faith of the Board in waiving the provi- 
sion and of the contractor in postponing présentation of claims. This 
question was one of fact, and being determined by the jury, we hâve 
nothing to do with it. The second was, whether the waiver was a 
formai act of the Board ; and the third was, if so, whether the Board 
had the légal power to waive an express provision of the contract. 

With respect to the formality of the waiver, there was évidence 
that the minutes disclosed no record of the Board's action in this re- 
spect. This alone would not be suificient to dispose of the waiver as 
a légal act. The rights of a third person dealing in good faith with 
a department or an agency of a municipality cannot be prejudiced by 
omission of that body to duly record its corporate action. Riverside T. 
P. V. Stewart, 211 Fed. 873, 876, 128 C. a A. 251, and cases cited. 
Without discussing the testimony, we are satisfied that it is sufficiently 
disclosed that the waiver, as presented, was the formai act of the 
Board. The jury has decided it was a bona fide act. The question 
that remains is, whether it was a légal act. 

The city contends that the Board of Water Commissioners, though 
possessing power to make a contract for Atlantic City, is without pow- 
er to waive any of its provisions, that such a power, if it exists at ail, 
rests with the Common Council of the city, upon the theory that the 
Board is a spécial municipal agency, of which the Common Council 
is the principal. We are rather inclined to the view that the city is 
the principal, and that both the Board of Water Commissioners and 
the Common Council are its governmental agencies, with légal ca- 
pacity to act for and bind the city with respect to the matters and to 
the extent prescribed by the law creating them. The law that estab- 
lished the Board of Water Commissioners, defined its powers, and pre- 
scribed its dtities, provides, in substance, for the appropriation by the 
Common Council of sums of money to be expended by the Board of 
Water Commissioners, in the purchase of implements, machinery 
and plants for the maintenance, extension and improvement of a water 
works' System, conferring upon the Board, by necessary implication, 
the power to make contracts for the same. Act of New Jersey 1902, 
c. 107, §§ 58, 59, 60. The law does not specifically authorize the 
Board to waive provisions of contracts vi^hich it authorizes it to make. 
Neither does the law confer authority upon the Common Council to 
contract with respect to the maintenance, extension and improvement 
of the water works' system, or to alter or waive the provisions of any 
contract made in respect thereto. It would seem, theref ore, that if 
the légal right of the city to waive a provision of a contract made by 
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its Board of Water Commissioners reposes anywhere, it îs not to be 
found, as contended by the défendant, within the powers of the Com- 
mon Council, whose primary function in connection with the water 
Works is to raise and appropriate monies. If the provision of the con- 
tract can be waived at ail, it can be waived by the Board of Water 
Commissioners. May not such a provision be waived? 

[5] It is a gênerai principle of municipal law that a municipal cor- 
poration having the power to make a contract can deal with the con- 
tract in the same manner as if it were a natural person, and may, in 
the absence of statutory limitation, change or modify it or cancel it 
in the same manner as it might originally contract, if modified by the 
officers of the municipality having authority to act in that respect. 
Dillon, Municipal Corporations (5th Ed.) vol. 2, p. 1235. 

As a broad proposition, the power of a municipality to modify a 
public improvement contract is lodged in the principal or officer au- 
thorized to make the contract. McQuillin, Municipal Corporations, 
vol. 4, p. 4136. Such modifications, it is safe to assume, may he law- 
fully made when required by an exigency to meet a situation in the 
nature and progress of the work, that was neither understood nor con- 
templated when the contract was made. In the case of Randolph v. 
Post, 93 U. S. 502, 23 h. Ed. 957, Mr. Justice Hunt said: 

"We should unreasonably restrlct the rlghts and powera of a municipal cor- 
poration were we to liold that it did not possess the power to alter its legally 
made contract by walving conditions found to be injurions to its taterests, or 
that it eould not estop itself, like other parties to a contract" Riverside T. 
P. V. Stewart, 211 Fed. 873, 877, 128 C. C. A. 251 ; Abells v. City of Syracuse, 
7 App. Div. 501, 40 N. Y. Supp. 233 ; Shea v. Milford, 145 Mass. 528, 14 N. E. 
764 ; Meech v. Buffalo, 29 N. ï. 198. 

It was testified that shortly af ter work was begun, it was discovered 
that much extra work would be required, It was found that extra 
work would be required for foundations to support the pipe in the 
marsh, when none was contemplated by the contract. The f oundation 
for the pipe through the marsh was required to be laid contemporane- 
ously with the pipe as one continuing transaction, material being pur- 
chased at one time, piled, used, and with labor installed at other times, 
making the présentation of daims on the 15th of the month following 
the extra work a difïicult and impracticable, and almost an impossible 
transaction. Therefore, as it is explained, that "to expedite the per- 
formance of the work incidental to this contract," the waiver was 
executed. The letter of the Board of Water Commissioners, waiv- 
ing the fifteenth day clause, was written before any extra work had 
been donc or any claim for extra work approved in favor of the con- 
tracter against liie city. The waiver, therefore, did not validate any 
pre-existing claims. Relying upon the waiver of the fifteenth day 
clause, claims for extra work were not presented until the Work was 
completed and had been înspected, approved and accepted by the en- 
-gineer. 

We are of opinion that the learned trial judge committed no error, 
first, in submittirig to the jury the question of the good faith of the 
waiver, and second, in instructing the jury, if it found the waiver 
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was executed in good faith, that the Board of Water Commissioners 
had légal power to waive the provision. 

[6] 2. The contract provided for the completion of the work on 
or before March 1, 1910, and stipulated liquidated damages in the sum 
of $25, for each day's delay. The work was completed on July 11, 
1911. At the meeting of the Board at which the work was accepted, 
a resolution was passed waiving the penalty clause for non-completion 
within the time limited. At the trial, the city claimed a set-off of 
$25 per day from March 1, 1910, to July 11, 1911, against the demands 
of the plaintifEs, and assigned as error the refusai of the court to 
charge, 

(a) That the défendant must be allowed as an ofï-set $25 per day 
for «ach day the work remained uncompleted from March 1, 1910, 
tojdlyll, 1911; _ _ . .• . 

(b) That there is no évidence in the case which justifies the jury 
ii7 finding thart the défendant was responsible for any of the delay ; 

(c) That the Board was without authority to waive the penalty 
clause. 

The cause of the delay in completing the work was one of the con- 
troverted issues of the case. The city charged the delay to the con- 
tractor, and sought liquidated damages, and the contracter charged 
the delay to the city, and proved, among other things, that permission 
to cross the right of way of a certain railroad company, which, unde'r 
the contract, the city assumed to obtain, was not secured until long 
after the date upon which, by the terms of the contract, the work was 
to hâve been completed. In this state of the testimony, we find no 
error in the conduct of the leamed trial judge in refusing to instruct 
the jury, as a matter of law, to allow the city liquidated damages of 
$25 per day from March 1, 1910, to July 11, 1911, or that there was 
no évidence of delay on the part of the city. 

The remaining error imputed to the trial judge with respect to the 
penalty, was his refusai to charge "that the Board of Water Com- 
missioners were without authority to waive the penalty clause." Al- 
thongh upon this point, considérable stress was laid, we feel, that in 
the light of the charge, the matter requires neither discussion nor 
décision. The trial judge did not pass upon the authority of the Board 
to waive thé penalty clause, but treated the subject as though no res- 
olution waiving that clause had ever been passed by the Board. In 
fact, he did ail that the défendant of right could ask, that is, he sub- 
mitted to the jury, under the penalty clause, the issue whether there 
was delay and who was responsible for it, with a direction for an 
appropriate finding for the city if the delay was found to hâve been 
caused by the contracter. 

Treating the subject as if the city had not waived the penalty, the 
leamed trial judge said: 

"Now, inasinuch as the englneer of tte défendant bas said that during the 
progress of the work, changes in the construction of the work were made nec- 
essary and that some delay was experlenced In. cohstructing the pipe llne 
across the righta of way of third parties, it is évident that in some respects, 
to some extent at least, the delay cannot be charged to the plaintift. You haye 
heard the testimony in that relation, and it is a question for you to détermine 
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Ti'hether such changes and delays for whlch the contracter is not respongible, 
are in themselves responsible causes for the failure to complète the çontraet in 
time, either in whole or in part. If you flnd that such causes are responsible 
for the entive delay, of course no such per diem axnount can be allowed agalnst 
the plaintiffs or any of them. //, hawever, you fine that in some respects the 
eontractor is responsible for delays, then you will charge apainM the plaintiffs 
such sum as shall 6e the affgregate of $25 per day for ail such days." 

In the closing instructions to the jury, he said: 

"If you flnd an amount in favor of the défendant, you will state what 
amorint and the ground therefor, as, for instance, the penalty at $25 per day 
for the undue delay in completing the wort." 

We are of opinion that the instructions to the jury with respect to 
the hquidated damage clause of the contract, were without errot, 

The whole question of delays and damages was submitted te the 
jury, as thoùgh no waiver thereof had ever been made, and the jiry, 
by its verdict, made a décision which cannot be reviewed. 

[7] 3. The course of the pipe line crossed the rights of way cf 
several railroad companies. With this knowledge, the parties to tht 
corttract stipulated that: 

"It shall be the duty of the eontractor to co-operate with the proper authori- 
ties of the Reading road, tlie Shore Fast Line and the Suburban Traction 
Company, ta order that the main shall cross their respective rights of way 
without damage to their property and satisfactorj' to themselves. 

"Permission to make thèse various crossings shall 6e obtained hy the Waier 
Department." 

Both parties to the contract recognized that in laying the main 
across the rights of way of the railroad companies, they would be 
confronted with unusual difficulties. They expected to encounter the 
opposition of the railroad companies, as the very thing that presented 
a problem in laying the water main from Absecon to Atlantic City 
presented a greater problem to the railroads in operating their trains 
over a parallel course. Thèse difficulties arose in common from the 
marsh over which the water main and the railroad beds were laid. The 
rights of way of the railroads consisted of a soft bottom marsh, which 
had to be filled in and built up in order to obtain f oundations of a 
rigidity and stability suiïicient to permit the opération of trains. It 
was évident, therefore, that the railroad companies would not assent 
to the construction of the water main under their roadbeds unless 
assured that they would not be undermined or weakened. 

By the terms. of the contract, the Board of Water Commissioners 
undertook to obtain the permission of the railroad companies. Lock- 
wood made no such undertaking. So far, there is no dispute with 
respect to the construction of the provision. Proceeding upon this 
understanding, the Board of Water Commissioners asked the per- 
mission of the West Jersey and Seashore Railroad Company to lay 
the main across its right of way. The permission was at fîrst ref used, 
but was eventually granted upon terms, which were that the city should 
pay the Railroad Company approximately $20,000, the estimated 
amount necessary to préserve and make safe the roadbed, and that 
it, the railroad company, at its expense, would make the altérations. 
Thèse terms were accepted, a contract entered into, and the railroad 's 
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■rmission obtained. The railroad company then employed Lock- 
wood to do the work according to its own plans and under the super- 
vision of its engineers. Lockwood performed the work under con- 
tract with the railroad company, was paid by the railroad company, 
and made no claim upon the city for the cost thereof. The city con- 
tended at the trial that, upon a proper construction of the contract, 
the cost for this extraordinary amount of work was contemplated and 
included by Lockwood in his contract price, and that as the sum of 
$20,000 had been paid or was promised to be paid by the city to the 
railroad company, the city should be reimbursed for that amount by 
deducting it from the amount demanded in this suit. The plaintiffs, 
however, maintained that securing the permission of the railroad com- 
pany to lay the main across its right of waiy, was the business of the 
city, which it could accomplish in its own way and should perform 
at its own cost. The trial judge refused to charge that the amount 
paid by the city to the railroad company must be allowed as a set- 
off, and instructed the jury that the sum paid to the railroad company 
by the city was not a proper set-off to the plaintiffs' claims, if the 
amount demanded by the railroad was simply for work which it in- 
sisted to be done as a condition précèdent to giving its permission 
to cross its right of way. 

The contention of the city is based upon the theory that by the 
contract, Lockwood undertook "to furnish ail the material and do ail 
the work in connection and in accordance with the contract and its 
spécifications," and that this included ail the work to be done and ma- 
terials to be furnished upon and in connection with the main from its 
beginning to its end, of which the work and materials required in 
putting the main through the roadbeds of the railroad companies were 
a part. In support of this contention, it is argued that Lockwood 
engaged to "co-operate with the proper authorities" of the railroads, 
and that the work should be done without "damage to their property 
and satisfactory to themselves," implying that the work thus consid- 
ered was a part of the work embraced within the contract and within 
the amount agreed to be paid therefor. 

We are not impressed with this argument. It is apparent to us 
that both parties to the contract recognized that crossing the rights of 
way of tlae railroads presented difficulties, physical and otherwise. 
For some reason, the Board of Water Commissioners, acting for the 
city, assumed to surmount the difficulty of obtaining the permission 
of the railroads to cross their beds. Lockwood assumed to put the 
work through in a manner satisfactory to the railroads without dam- 
age to their property. Negotiations with the railroads for permission 
were conducted solely by the city. Neither in the negotiations nor 
in the contract ultimately reached were Lockwood and Cherry parties. 
Before giving its permission, one railroad company demanded that 
its roadbed be made secure, and required that a re-enforced concrète 
bridge or culvert be built, under which the main should pass. The 
negotiations ended in the contract between the city and the railroad 
company, and the work was done by Lockwood under contract with 
226 F.— 25 
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the railroad Company. When the structure was completed, Lockwood 
returned to work under his contract with the city, drove the main 
under the bridge and through the right of way of the railroad Com- 
pany. The city neither paid nor was asked to pay Lockwood any part 
of the cost of constructing the concrète culvert under the roadbed of 
the railroad company, or anything over and above his contract price 
for putting the main through the property of the railroad company. 

Tiie structure built by Lockwood for the railroad company does net 
appear either in his contract with the city or in the spécifications of 
the contract. His contractual engagement with respect to laying the 
main through the roadbed of the railroad company was limited to 
a promise on his part to co-operate with the railroad authorities in 
order that the main should cross its right of way without damage 
to its property and satisfactory to itself. This provision does not 
mean that he should build at his own cost such a structure as the 
railroad company might demand of him, but means that in doing the 
city's work upon the railroad property, regard should be given to 
the railroad's problems, and damage to its property avoided. On the 
other hand, when the city, by the terms of the contract, undertook to 
obtain the permission of the railroad company to lay the water main 
across its roadbed, it made an engagement which, though difficult, it 
was required to carry out, and if the railroad's permission cost money, 
the city had to pay for it. We are of opinion that the trial court 
committed no error in refusing to instruct the jury to allow the city 
as a set-off the amount paid the railroad company in securing its 
permission to build the main across its premises. 

[8] 4. The city urged the disallowance of assigned claims that were 
for extra materials. The language of the assignment is : 

"Do hereby sell, assign * • • ail funds due or to grow due • • * 
In payment for ail ewtra worJc ordered under the contract." 

The city insisted that "extra work" means extra labor, and does 
not mean or include extra materials. 

We are of opinion that in refusing to charge this request, no error 
was committed by the trial court. In assigning claims for extras un- 
der the contract, we assume the parties intended the extras contem- 
plated by the contract. In dealing with the subject of extras, the 
parties to the contract used the phrase "extra work," and the parties 
to the assignment employed the same phrase. In the contract, the 
words "extra work" clearly mean and include both labor and ma- 
terials, and in using the same words in the assignment, it is certain 
the parties intended to assign ail that those words meant in the con- 
tract. McQuillin, Municipal Corporations, vol. 4, p. 4180; United 
States Wood Preserving Company v. New York, 138 App. Div. 841, 
123 N. Y. Supp. 538; Casgrain v. Milwaukee County, 81 Wis. 117, 
51 N. W. 88. 

[9] 5. With respect to the assignment of the contract, it is provided 
that: 

"The said party of the second part hereby further agrées not to reassign or 
transfer, by attorney or otherwlse, or sublet any part of the work herein specl- 
fied, to any person or persons without the written consent of the party of the 
first part endorsed thereou." 
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In view of this provision, the right of Warren Brothers Company 
and Cherry to recover in this action, dépends upon the legality of ûis 
assignments by Lockwood to Cherry, and by Lockwood and Cherry 
to Warren Brothers Company. 

The city contends, first, that the Board was without power to con- 
sent to the assignment by Lockwood to Cherry, and, second, there is 
no évidence showing that the Board of Water Commissioners gave its 
written consent to the assignment by Lockw^ood to Cherry. Opposed 
to this, Cherry, first, cited the provision of the contract in which the 
Board reserved to itself power to consent, and second, produced tes- 
timony that such consent was given in writing. This issue of fact was 
submitted to the jury and by it determined in favor of Cherry. This 
establishes the legahty of the assignment to Cherry. 

The assignment to Warren Brothers Company was clearly not a 
letting, assigning or transfer of "any part of the work herein speci- 
fied," but was an assignment of the assignor's right, title and interest 
in and to "ail f unds due or to grow due f rom the Board of Water Com- 
missioners of the City of Atlantic City or from the City of Atlantic 
City, in payment for ail extra work ordered under the contract." An 
assignment of monies due and to become due was not an assignment 
of the obligation to do the work. Another contracter was not sub- 
stituted to do the work engaged to be done by Lockwood. Against 
the incompétence or unfitness of such an assignée contracter, the city 
protect-^d itself by the provision quoted. As a matter of fact, the 
.vork was bçgun and completed by Lockwood, the original party to the 
contract, while a large part of the payment therefor was made to 
or is now claimed by Lockwood's assignées. Such an assignment of 
interest in the payment of money as was made to Warren Brothers 
Company -s not to be regarded as a contravention of a provision against 
the assignment of the contract. Hipwell v. National Surety Co., 130 
lowa, 656, \05 N. W. 318; Dickson v. St. Paul, 97 Minn. 258, 106 
N. W. 1053; Snyder v. New York, 74 App. Div. 421, 77 N. Y. Supp.' 
637. 

[10] 6. The city maintains that the plaintiffs in this action cannot 
recover, because their claims were not submitted to the Mayor of At- 
lantic City for approval before the institution of this suit. This con- 
tention is based upon the Statute of New Jersey of 1904, entitled "An 
act regulating the receipt and disbursement of money and the passage 
of ordinances pertaining thereto in any city in this state," chapter 128, 
page 259, by which it is provided that: 

"No warrants for the payment of money shall be dellvsred by any officer of 
any such city to any person, flrm or corporation until the Mil or claim intend- 
ed to be paid thereby shall hâve been presented to the mayor for hls approval." 

The testimony shows that the claims of Warren Brothers Company 
were approved by the Board of Water Commissioners and presented to 
the ComptroUer, by whom payment was refused, and thereafter the 
bills were not presented to the mayor for his approval. The conten- 
tion is that the présentation of the bills to the mayor for his approval 
is necessary not only to secure payment, but as a prerequisite to the 
institution of suit for tlie recovery of payments refused. Curley v. 
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Freeholders, 66 N. J. Law, 401, 408, 49 Atl. 471, and Bourgeois v, 
Freeholders, 82 N. J. Law, 82, 81 Atl. 358. 

While we are in accord with the contention of the city that "the act 
of 1904 was designed te compel creditors to présent their claims to 
the mayor in order that he might inspect the bills and pass upon them 
before they are paid by the body which contracted," we are not in- 
clined to yield to what the city considers the corollary of that proposi- 
tion, that when payment is refused, a présentation of the bill to the 
mayor for his approval is necessary before payment of the debt may 
be enforced by an action at law. In the first place, it is a question 
whether the présentation of the bill to the mayor must be made by 
the party to whom the money is due, for while the fourth section of 
the statute provides that: 

"No warrants for the payment of money shall be delivered • • • until 
Kie bill or claim intended to be pald thereby sball bave been presented to tbe 
mayor for bis approval," 

the seventh section provides that: 

"The body or board presenting any claim or bill to the mayor for approval 
shall bave poveer * * * to order the sald bills so disapproved to be nev- 
ertheless paid." 

This language would seem to indicate an intention that: 

-In the Internai régulation of a municipal govemment, its ofBcers shall take 
certain steps in the payment of money for the protection of the city,, ma. to 
that end the body creating a debt and ordering it paid, shall présent it to tlie 
mayor for his approval, as a cheek upon improper disbursemeuts." 

In the absence of clear expression, it would be going far to hold 
that the statute intended that a creditor, before he could enforce his 
rights, should be required, conceivably by an extraordinary action at 
law, to compel the officer who refused him payment to présent his 
bill to the mayor for approval. The approval of the bill bj 1-he mayor 
"would not affect the legality of the claimant's cause of action. any more 
than the refusai of payment by the disbursing officer, and as the pur- 
pose of the statute is to obtain the mayor's approval before rnoney 
is disbursed, there is no object in securing the approval of the mayor 
to a daim with respect to which payment bas been refused and dis- 
bursement is not to be made, except upon judgment. 

The New Jersey Act of April 4, 1871, P. L. 92, bas a provision sim- 
ilar in purpose to the provision of the Act of 1904 under considéra- 
tion. It is that: 

"It shall not be lawful for the Board of chosen freeholders, • • * of 
any county, • ♦ • to pay or disburse out of any of the montes of the sald 
oounty, * * * to any person, unless the person claiming or receiving said 
monles shall first présent to the party or parties paying any such monies, a de- 
talled bill of items or demand, * • • with the affldavit of the party claim- 
ing payment of said bill or demand that the same is correct." 

Under that statute, the case of Riverside T. P. v. Stewart, 211 Fed. 
873, 128 C. C. A. 251, was instituted, and relying upon the construc- 
tion of thst statute as given it by the Courts of New Jersey, this court 
said : 
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"It îs conceded that Stewart presented to the townshlp no verlfled statement 
of his clalm before suit. The proofs show that prtor to suit the township de- 
nied ii owed him anything and indeed claimed to recover a large suiu agamst 
him. The contention of the défendant that thls action would not lie the court 
below denied, saying: 

" 'The manifest purpose of the statute, viz., the enjolned payment of mon- 
ies without swom proof of the correctness of the claim in détail, does not con- 
template a case where the plaintiff's claim is tofally repudiated, and he Is rele- 
gated to an action at law to prove it, wherein swom proof of hls clalm in dé- 
tail is necessary to reduce it to judgment.' 

•'We find no error in the court's so holding. Olearly thls act was meant to 
create certain statutorj' requirements In the absence of whieh municipal hoards 
could not pay public money to anyone. It was meant to cover cases where the 
money was being paid, to forbid its being; pald luitil thèse statutory prerequi- 
sites were observed, and 'to protect the body that audits its bûls by giving them 
the protection of a s^vom claim.' Wahl v. Atlantic City [84 N. J. Law, 68] 85 
Atl. 1024. The purpose of that statute to prevent improper municipal pay- 
ments, and the mischief it was meant to prevent, had no application where such 
municipâlity was not only reifusing to pay but denying liabUity. No reason is 
now suggested why a person, payment of whose claim is contested, should, in 
order to enable him to sue, be required to présent a verifled statement thei-eof 
to the municipâlity. Thls holding has the support of Downie v. Passaic, 54 N. 
J. Law, 223, 2Z Atl. 954, where tlie Suprême Court held that: 

" 'The statutory prohibition seems to be applicable when a claim is undis- 
puted ; a vérification of an account can sen'e no useful purpose when the debt 
is wholly repudiated and the creditor is obliged to prove the justice of his de- 
mand in a court of law.' " 

Both in the case cited and in the case under considération, the claims 
were wholly repudiated and payment thereof absolutely refused. 

We are therefore of opinion that the requirement of the Act of 1904, 
like that of the Act of 1871, dealing with the method of disbursing 
funds by public offîcers, does not extend to situations in which funds 
are not disbursed and in which the disbursement of funds is refused. 

We hâve given very deliberate and serious considération to each 
of the thirty-eight assignments of error, and are satisfied that in so 
far as they présent questions of law for review by an appellate court, 
as distinguished from questions of fact already determined by the 
jury, they disclose no error in the trial and judgment of this case. 

The judgment below is affirmed. 



HAKRIS V. EGGER. 

(Circuit Court of Appeals, Sixth Circuit October 5, 1915.) 

No. 2596. 

1. Feaud <g=338 — Actions — Waiver. 

Where défendant, who was président and In eontrol of a corporation, 
acquired plaintiff's stock through misrepresentations, plaintiff's delay of 
three years in instituting suit to recover for the fraud will not be held 
a waiver, where défendant did not in the meantime change his position, 
and the rights of no third parties intervened, for, while fraud may be 
waived, there must be an intent, or some change of position by the de- 
fendant. 

[Ed. Note. — For other cases, see Fraud, Cent. Dig. § 60; Dec. Dig. 
<®=38.] 

Ê=jFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. Fbaud iS=>31 — RiQHT of Action — Bitect of Election. 

Where a seller was induced to part with hls property for much less 
than its value by reason of the buyer's fraudaient statements, an action 
to recover for the fraud was an afflrmance of the contract. 

[Ed. Note. — For other cases, see Fraud, Cent Dig. §§ 47, 48; Dec Dig. 
<S=>31.] 

3. Sales ®=>201 — Peksonal Pbopeety — Title. 

Where ordlnary personal property Is distinctively identifled and sold, 
and the purchase priée paid, title will pass without dellvery. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 52&-641; Dec 
Dig; ®=s>201.] 

4. Courts <@=3363 — Fbdebal Courts — Statutes. 

The fédéral courts will give effect to a state statute concerning shares 
of stock in corporations, 

[Ed. Note.— For other cases, . see Courts, Cent. Dig. §§ 93£^-949 ; Dec. 
Dig. ■ «®=»363. 

State laws as rules of décision in fédéral coui'ts, see notes to Wllson 
V. Perrin, 11 C. O. A. 71 ; HIU v. Hite, 29 C. 0. A. 553.] 

5. Fbaud <©=335 — Actions — Waivee. 

In View of Shannon's Code Tenu. § 2066, declaring that stocks in ail 
private corporations are personal property, plaintiff, who through defend- 
ant's misrepresentatlons was Induced to sell his stock for less than its 
actual value, did not, because of his failure to promptly deliver the cer- 
tiflcate after payment of the purchase price, waive his right to recover for 
the fraud, where plaintifC, when delivering the certiflcate, notified défend- 
ant of his intention to sue, for title had passed, and plalntifif in the In- 
térim exercised no rights by virtue of his rétention of the certiflcate, which 
merely stood for the shares. 

[Ed. Note. — For other cases, see Fraud, Cent Dig. §§ 55, 57; Dec. 
Dig. <S=>.35.] 

6. Pleading <©=>236 — Amendments — Allowance. 

The allowance of an amendaient to conform the pleadings to the proof , 
which did not materially enlarge the issue, is within the discrétion of the 
court. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 601, 605 ; Dec. 
Dig. <S=»23e.] 

7. EVIDENCK <®=>271 — Admissibility — Letters. 

In an action for fraudulent misrepresentatlons made on purchasing 
shares of stock, letters written by plaintiff, which were not in contradic- 
tion of his testimony, as well as those by défendant, which contained self- 
serving déclarations, were properly excluded. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. §§ 1068-1079, 1081- 
1104; Dec. Dig. ©=>271.] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by John R. Egger against Earl A. Harris. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

iiJgger recovered a verdict and judgment against Harris for alleged fraud 
and deceit touching the purchase and sale of certain shares of stock, und 
Harris brings error. Egger owued 24 shares, of the par value of $2,400, in 
a Tennessee corporation, the Woods-Harris Iron & Supply Company, the name 
of which was changed to Harris Iron & Supply Company. Harris was prési- 
dent, and "running the business," of the couipany before and after the change 
in name, and during the time of the happening of the events which gave rise 
to this controversy. Harris resided in Memphis, Tenn., where the company 

Ê=aFor other cases see sams topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexea 
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was located, and Egger In West Point, Miss. In August, 1909, Egger called 
at the otHce of the eompany in Mempiiis, wiien he was invited by Harris to 
aoeompany hlm to th.e Tennessee Club. On the way to the club a conversa- 
tion arose as to the condition of tlie Company — Egger testifying that Harris 

said the "business had gone to h 1," but that he could get Egger out then 

and make hini safe; and Harris testifying that he said "the eompany was 
narrowing down to a very close corporation, and he [Egger] was about the 
last outside stoclîholder, and that I would advise him to sell his stock." 
"I am going to glve you a good priée for it, and a better priée than you could 
sell it to anybody else. As you put in fl,000 I am golng to glve you $3,000 
for your $1,000." The conversation was resumed at the club ; Egger statlng 
that Harris said: "I will get you out on $3,000. * * ♦ You can either 

take that, or you won't get a d n cent ;" Egger responding, as he testlfles : 

"I first refused — told hlm I wanted a statement — I dld not know what the 
business was doing. * * * j told him that I had always had confidence 
in him, and felt that he would protect me hi every way, and he assured me 
of that fact." Harris then caused a cheek for $3,000 to be prepared, whlch he 
signed and, tendered to Egger. Egger testlfles that he refused the check, 

and Harris tore it up and again told him that he "would not get a d a 

thlng out of it" uniess he took the sum named. "Then I told him, if he felt 
that way about It, I would hâve to accept his check." 

This part of the transaction is not disputed In rxiaterial part. Harris ad- 
mitted In cross-examination that he was running the business, and knew at 
the end of each year what the eompany made ; that he advised Egger as a 
friend concerning the sale, and that Egger always considered him as a 
f riend ; yet Harris dld not state the flnancial condition of the eompany or 
the book value of the stock. Admittedly a second check, like the first, was 
prepared in favor of Egger and received by him, the check bearing date 
August 30, 1909 ; and Egger presented thls cheek for paynient, and received 
and i-etained the money. Egger did not hâve his certificates with him at 
the time he received the check. Patteson, secretary and treasurer of the 
comi>any, was présent and prepared the t^vo checks at the Tennessee Club, 
and testified that upon aecepUng the last check Egger said he would send 
the certificates of stock to Harri.si, and further: "Q. Was that a part of 
the agreement? A. Yes, sir." This was nelther corrobora ted nor denied by 
Harris or Egger. Patteson and Harris both testified, however, that about a 
uionth later the former wrote to Egger requesting him to send the certificates ; 
but they were not given to Harris until shortly before commencement of the 
suit In March, 1913. October 28, 1909, Egger wrote a letter to Harris, which 
was in substantial harmony with his testimony, and which contained a re- 
quest for a statement showing the condition of the business of the eompany. 
This letter was received in évidence without objection, but the answer of 
Harris, dated October 29, 1909, was excluded as Iinmaterial, except a para- 
graph in which Harris Insisted that he had never told Egger that the busi- 
ness of the eompany was In bad condition, but that he had always told him 
"the business was prosperlng." Other letters of the parties, from November 
3 to 29, 1909, were offered by défendant, and were rejected, and made the 
subject of assignments. No further correspondence passed directly between 
the parties ; but two letters, one in Pebruary, 1910 (which was ruled out, 
though error not assigned), and another on March 1, 1913, were sent by Èg- 
ger's counsel to Harris. Between the dates last mentioned, Egger was seriously 
ill, and so Incapacitated for a periodi of about two years. With the last 
letter alluded to Harris received the certificates of stock in question. The 
letter is as follows : "Dear Sir: I represent John E. Egger, who clalms that 
you are indebted to him on account of alleged misrepresentatlons made with 
respect to the purchase of certain shares of stock of the eompany of which 
you are président. He recognizes your right to hâve the stock dellvered, and 
I inclose the following certificates: [Certificates representing 24 shares de- 
scribed.] On behalf of Mr. Egger, it is my purpose to Institute action against 
you, and of course with this you hâve no concem, except to make your dé- 
fense. My présent purpose is to deliver to you the certificates for the 24 
shares of stock, and I inclose them." The stock had no market value. The 
purchase prlce in dispute was $125 a share. Evidence was introduced tend- 
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Ing to show th<at at the time of this purchase Harris had become the owner 
of nearjy ail the capital stock of the company, which vvas $29,500 face value ; 
that the stock was woith $210 a share; and that in September followlng 
the Egger transaction Harris pald Patteson $184 a share for his stock. Proof 
was also offered as to the value shown by tlie books of the company. 

The issues were presented by declai-ation and pleas. The original déclara- 
tion was in one count, and at the close of the évidence a second count was 
added. The flrst plea was the ordinary one of not guilty. The second plea 
was amended, and a demurrer thereto sustained, before trial on the merits. 
The original déclaration, denied by the first plea, contains, among other 
allégations, In substance the followlng : Egger was Ignorant of the financial 
condition of the company and of the actual value of the stock; Egger had 
Implicit confidence in Harris and relied upon his représentations: Harris 
conceived the idea of purchasing the stock of the company, knew its value, 
and as président bore a trust relation to the stockholders ; Harris, knowiug 
of Egger's ignorance of the condition of the company and of his falth in him, 
falsely and fraudulently represeuted to Egger that the company's affairs 
were in bad shape, that unless Egger sold his stock he would uever get any- 
thing out of it, and that the stock was worth less than $3,000, when in truth 
It was worth approximately $7,500; Egger, relying upon thèse représenta- 
tions, was induced to sell his stock for $3,000, to his damage in the sum of 
$4,500. 

By the amended second plea it Is alleged that plaintifC is estopped to deny 
that the price paid was fair and reasonable because of certain facts stated 
and pleaded in bar of the action. Thèse facts in effect were : Sale and pur- 
chase of the stock, August 30, 1909, by delivery and acceptance of cheek for 
$3,000; assurance then given by Egger, as part of the coutract of purchase 
and sale, that the certificates would be promptly delivered ; rétention of 
the certificates until March 1, 1913, although repeatedly demanded, and their 
voluntary delivery on that date; f allure to bring suit until March 4, 1913. 
The plea also contains copies of the letters above referred to, but their con- 
tents are not necessary to an understanding of the grounds urged in support 
of the plea. Assignments concerning the ruling upon demurrer to the plea 
and upon the allowanee of amendment to the déclaration are considered in 
the opinion. 

R. P. Cary, of Memphis, Tenn., for plaintiff in errer. 
Caruthers Ewing, of Metnphis, Tenn., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The recovery below, if at ail rightful, was moderate; it was $1,750. 
No spécial instructions to the jury were requested, and no exception 
was reserved to the gênerai charge. The charge as a whole is not con- 
tained in the record ; a portion of it is set out in the eighteenth assign- 
ment, but counsel frankly concède that this is not well taken because of 
the absence of exception. It must therefore be assumed that the in- 
structions to the jury were rightly conceived and given ; and, in view of 
the allégations of the déclaration and the tendency of the évidence, the 
judgment should stand, unless prejudicial error intervened under the 
rulings upon the demurrer or in the course of the trial. 

[1, 2] The question of leading importance is whether Egger condon- 
ed the fraud and deceit upon which his action is f ounded. This ques- 
tion was presented upon the demurrer to the plea, and counsel for Har- 
ris insist that it inheres in the admitted facts and opérâtes to defeat the 
action. The theory of the second plea, as amended, is twofold : One 
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feature is the delay and conséquent acquiescence from 1910 to 1913, 
bef ore instituting the suit ; the other is the voluntary character of the 
delivery of the certificates of stock, independently of the delay. We 
are not impressed by the feature of delay. Assuming that it was com- 
pétent for the parties to agrée, and that it was agreed as stated in the 
plea, that Egger should promptly deliver the certificates, it is not per- 
ceived how the failure so to deliver operated to the préjudice of Harris. 
The certificates simply represented the familiar rights and interests of 
a stockholder in tlie corporation and in respect of its property. It does 
not appear that Egger attempted actively to exercise any of the rights 
of a stockholder, such as to claim or receive dividends, or even to vote 
the shares represented by the certificates, between the dates of the sale 
and delivery of the certificates. Harris was in officiai and practical 
control of the company and its property throughout that period. It is 
not shown that Harris' bénéficiai interest in the shares of stock would 
hâve been augmented by possession of the certificates, and in the end 
the certificates were turned over to him. The other phase of the plea 
présents the question whether the delivery of the certificates was volun- 
tary, in the sensé that it was intended to operate as a waiver of the 
fraud? Stated in another way, was it open to Egger both to deliver 
the certificates and reserve his right of action for the fraud and deceit? 
It is not necessary to state that fraud may be waived ; this is an an- 
cient doctrine. Upon this record it must be conceded that Egger did 
not intend to waive either the fraud or his right of action. The corre- 
spondence admitted in évidence, as well as that ruled out, proves this. 
The letter accompanying the delivery of the certificates, which was 
written in behalf of Egger three days before commencement of the suit, 
notified Harris of the claim that he had made misrepresentations with 
respect to the purchase of the stock, and of the purpose of Egger to 
institute action against him. Harris nevertheless accepted and retained 
the certificates. We hâve a case, then, where the seller received the 
purchase price in ignorance of the buyer's fraud, and where the buyer 
accepted the certificates with notice of the seller's discovery of the fraud 
and purpose to sue for the conséquent damages. True, the seller's de- 
livery of the certificates was with knowledge of the fraud ; but the buy- 
er's acceptance was with knowledge of the purpose to hold him for the 
fraud. Why, in such circumstances, should the action rather than the 
défense be defeated by waiver? Of course, the seller might season- 
ably hâve resorted to rescission of the contract with tender of the pur- 
chase price; but the buyer bere might hâve rejected the certificates and 
demanded return of the purchase price. Probably either of such cours- 
es would hâve resulted in litigation. It is reasonably plain, however, 
that the seller would hâve been in a worse situation after rescission of 
the contract than the buyer would after rejection of the certificates. 
The seller, as long as he might hâve held the stock, would hâve been in 
the position of a small stockholder contending for his rights against the 
large stockholder, who was offîcially and practically in control of the 
company and its property. The buyer's acceptance of the certificates, 
subject to notice of the proposed suit, was no doubt due to the favor- 
able price at which he had succeeded in purchasing the stock ; and if the 
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défense of waiver is open to him, his own fraud and deceit cannot but 
resuit to his advantage. 

The case would présent a totally différent aspect, if it had been shown 
that Egger had delayed action with a view of thereby gaining something 
to which he was not entitled at the time he was induced to give his as- 
sent to the sale. There is not even a pretense of this character either 
in testimony or claim. So, too, if Harris had meanwhile changed his 
position to his détriment with respect to this stock. It is not suggested 
that the stock declined in value, or that Harris suffered any material 
inconvenience, during the delay. In short, if Harris had received the 
certificates at the time he delivered his check, there is nothing to show 
that his control of the company, or his enjoyment of the shares repre- 
sented by the certificates, would hâve been changed in the slightest de- 
gree. If Egger had delivered his certificates at the time he received the 
purchase price, Harris would hâve been def enseless as against an action 
such as this ; for in that event the contract of purchase and sale would 
obviously hâve been completely performed before discovery of the im- 
position practiced. This, however, is not of présent importance, except 
to illustrate the narrow différence between the case supposed and the 
case we in fact hâve. Further, it is not shown that after payment of 
the purchase price any rights of third persons respecting either the 
certificates or the stock intervened to disturb the légal relations between 
Egger and Harris or Harris and the company. It is to be observed, 
also, that while language is used in some cases which, when considered 
abstractly, would seem at first blush to warrant a décision of a case like 
this either way, yet, when the décisions are considered with référence 
to their facts respectively, we think it safe to say that the controlHng 
principle which is intended to be applied in the détermination of ques- 
tions of waiver is, that the person seeking damages for fraud and deceit 
in respect of his own contract must, in order to succeed, not only prove 
the fraud, but must himself, after discovery of the fraud, hâve been 
free from conduct which was calculated either to afford him advantage 
or to mislead the other party to his disadvantage under the contract. 

[3-5] Counsel for Egger rightly concède that the présent action for 
fraud and deceit operated at once to affirm and to rely on the contract. 
Nat. Bank & Eoan Company v. Pétrie, 189 U. S. 423, 425, 23 Sup. 
Ct. 512, 47 L. Ed. 879; Whiteside v. Brawley, 152 Mass. 133, 24 N. 
E. 1088; United States Trust Co. v. Chicago Terminal T. R. Co., 
188 Fed. 292, 296, 110 C. C. A. 270 (C. C. A. 7th Cir.) ; Talcott, v. 
Friend, 179 Fed. 676, 103 C. C. A. 80, 43 L. R. A. (N. S.) 649 (C. 
C. A. 7th Cir.). However, the theory of counsel is that the subject 
of the sale was the shares of stock ; that the contract of sale was not 
simply executory, but was executed, when the agreement upon the 
price was reached and payment made ; and that, since the certificates 
were merely évidence of the corporate interest or shares sold, the non- 
delivery of the certificates could not disturb the executed character of 
the transaction. In short, as we understand the contention, it is that 
the essence of the thing sold was in purpose and intent placed by 
Egger in the control of Harris, who, it must be remembered, was prés- 
ident and manager of the company, at the time the purchase price was 
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paid and received, and that change of possession of the certificates 
could hâve operated only as further évidence of, and not as an es- 
sential step in, the consumniation of the sale. 

The basis of the contention is that the title to the shares passed to 
Harris at the time he paid the purchase price ; and reliance is placed, 
first, upon the rule that where ordinary personal property is distinctly 
identified and sold, and the purchase price paid, title will pass without 
delivery (Miller v. Koger, 9 Humph. [Tenn.] 231, 237; Mayberry v. 
Lilly Mill Co., 112 Tenn. 566, 568, 85 S. W. 401; Hardwick v. Can 
Co, 113 Tenn. 659, 674, 676, 88 S. W. 797; State v. Kelly, 123 Tenn. 
556, 562, 133 S. W. 1011, 36 h. R. A. [N. S.] 171; Hatch v. Oil Co., 
100 U. S. 124, 131, 25 L. Ed. 554; Briggs v. United States, 143 U. 
S. 346, 354, 12 Sup. Ct. 391, 36 h. Ed. 180; Sutherland v. Brace, 73 
Fed. 624, 625, 19 C. C. A. 589 [C. C. A. 7th Cir.]), and, next, upon 
cases defining the evidential character and object of certificates of 
stock, and so pointing out the familiar distinction between the certifi- 
cates and the stock itself (Jellenik v. Huron Copper Mining Co., 177 
U. S. 1, 12, 20 Sup. Ct. 559, 44 h. Ed. 647; McAllister v. Kuhn, 96 
U. S. 87, 89, 24 L. Ed. 615 ; Merritt v. American Steel-Barge Co., 79 
Fed. 228, 235, 24 C. C. A. 530 [C. C. A. 8th Cir.] ; Helliwell on Stock 
and Stockholders, § 109, p. 185 ; Van Zile on Bailments and Carriers, 
§ 246). It should be added that by statute of Tennessee it is provided: 

"The stocks In ail private corporatioDs are Personal property, and subject 
to levy and sale as such, tbe company in sucti case belng required to make the 
proper entries in its stock or transfer book. » * * " Shan. Code, § 2066. 

This statutory rule will be recognized, and where necessary enf orced, 
by the fédéral courts. Jellenik v. Huron Copper Mining Co., supra, 
177 U. S. at page 13, 20 Sup. Ct. at page 563 (44 L. Ed. 647). It is 
settled in Tennessee that the title to stock passes and becomes com- 
plète in the purchaser upon the assignment of the certificate, without 
registration or transfer on the stock book of the corporation. Smith 
v. Railroad, 91 Tenn. 223, 238, 18 S. W. 546, and citations, per Lurton, 
J. ; McClung v. Colwell, 107 Tenn. 592, 600, 64 S. W. 890, 89 Am. 
St. Rep. 961. It was held in Parker v. Bethel Hôtel Co., 96 Tenn. 
252, 283, 34 S. W. 209, 216, 31 L. R. A. 706 (following the rule laid 
down by Judge Lowell in his work on Transfer of Stock, § 43) : 

"A sale or transfer of stock, to be valid, need not be in writing. The cer- 
tificate need not, in fact, be delivered. A transfer is perfectly good, although 
the seller of the stock never had a certificate at ail, and although no certifi- 
cate is issued to the transférée." 

Turning again to the amended second plea, it states that upon the 
delivery of the check and as part of the contract "the plaintifF [Egger] 
assured the défendant that the certificates so purchased would be de- 
livered promptly." This in substance was also shown by one witness 
without contradiction, as pointed out in the statement; and while it 
was compétent for the parties to make such a provision a condition of 
the contract, yet this was scarcely in the form of a condition, certainly 
it was not a condition précèdent. Since it is not shown what was con- 
tained in the court's charge upon this subject, and the charge passed 
vaichallenged, it is to be presumed, as we hâve already said, that ap- 
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propriate instructions were given in this behalf. The witness wliose 
statement was taken upon the subject testified under apparent embar- 
rassment fcy reason of his relations then to Harris and of his former 
relations to the company. Indeed, this was so obvious that, although 
the witness was called in behalf of Egger, counsel calling him was right- 
ly permitted to exercise the privilèges of a cross-examiner. It is not 
improbable that the jury declined to believe the witness ; at any rate, in 
such circumstances, we cannot ascribe prejudicial error to the ruling 
upon the plea. Presumably any error in that behalf was cured at the 
trial. 

This conclusion is the more satisfactory for still another reason. 
While it must be conceded that, apart from the fraud, Egger's consent 
to sell and his receipt of the purchase price involved an implied obli- 
gation on his part ultimately to deliver the certificates, it does not neces- 
sarily follow that the parties made such delivery a condition, as be- 
tween themselves, to the consummation of the sale or to the immédiate 
transf er of the équitable if not the légal ownership in the spécifie shares 
to Harris. Such a condition would hâve been opposed to the only 
rational inference that payment and receipt of purchase price would 
naturally signify. Beardsley v. Beardsley, 138 U. S. 262, 266, 11 S. 
Ct. 318, 34 L. Ed. 928. We therefore do not find any substantial 
foundation upon which the claim of waiver can be justly based. Ev- 
ery case of this character, like every case of fraud, must be considered 
and disposed of upon its own spécial facts. In determining such cases, 
it is hazardous either tô formulate or to apply simply gênerai rules; 
it might nearly as well be attempted to state or to rely on spécifie défini- 
tions of fraud. 

It is earnestly insisted, however, that the présent case is ruled by 
the décision of this court in Simon v. Goodyear Metallic Rubber Shoe 
Co., 105 Fed. 573, 44 C. C. A. 612, 52 L. R. A. 745. That was an 
action to recover damages for fraud and deceit in the procurement of 
a contract to acquire and furnish 250 tons of rubber waste. The in- 
ducement to enter into the contract was a représentation made to 
Simon, the plaintiff, that certain pre-existent compétition in the trade 
would cease. This did not happen; the compétition continued, and 
so caused an advance in the price of such waste, The plaintiff ad- 
mitted that he learned of the appearance and activities of competitors 
in the market before he made his first delivery. The rubber waste 
was to be delivered in monthly installments by September 1, 1895; 
the contract being dated April 18th of that year. The plaintiff sought 
and obtained a concession in respect of deliveries until the following 
December Ist, and in fact failed to deliver the agreed quantity until 
two months later, though in that time completed his contract; he re- 
ceived for each monthly delivery payment at the contract price. True, 
he had vamly sought for some concession in quantity or advance 
in price, and failing in this had notified défendant that he would carry 
out his contract and hold it responsible in an action for the loss he 
would sustain. Recovery was denied. There are several différences 
between that case and this. There the contract was whoUy executory 
when plaintiff obtained knowledge of the fraud and made his first 
delivery. When he accepted an extension of time for performance. 
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he in effect renewed the contract for a longer period with knowledge 
of the deceit, and thereafter through expenditure and labor continued 
to perf orm everything he had undertaken to do ; he speculated upon the 
chance of overcoming the only cause for his dissatisfaction — the com- 
pétition. This was the équivalent of having originally entered into 
the contract with knowledge of the compétition. Fitzpatrick v. Flan- 
nagan, 106 U. S. 648, 660, 1 Sup. Ct. 369, 27 L. Ed. 211 ; E. H. Taylor, 
Jr., & Sons V. First Nat. Bank of Aurora, Ind., 212 Fed. 898, 902, 
129 C. C. A. 418 (C. C. A. 6th Cir.). If we are right in our inter- 
prétation of the record in the instant case, Egger must be treated as 
having sold and so passed title to spécifie shares of stock to Harris 
for an agreed purchase price received before discovery of the deceit. 
The paramount distinction, then, betv>reen the cases, is that Simon 
began and completed performance of an executory contract with 
knowledge of the deceit, while Egger parted with his property, cer- 
tainly with the only feature of value it possessed, and received the 
price in ignorance of the deceit; the one was an executory and the 
other an executed, certainly a substantially executed, transaction when 
discovery of the fraud was made; and enough appears in the record 
of the présent case to show that it was such a distinction as this that 
controlled Judge McCall in the court below. 

Another décision upon which counsel for Harris especially rely is 
that of Kingman & Co. v. S'toddard, 85 Fed. 740, 745, 29 C. C. A. 
413, 419 (C. C. A. 7th Cir.). The décision in that case was approved 
and in effect followed in the Simon Case, and we think the facts of 
the case are so far similar to those of the Simon Case that the one as 
well as the other is fairly distinguishable from the instant case. One 
example given by Judge Jenkins in the Kingman Case states the prin- 
ciple underlying the distinction which we think should be applied 
hère: 

"For example, if one by the imposition of fraudulent practices has been In- 
duced to purchase goods, and after their receipt discovers the fraud, he may 
resclnd, or may attirm and hâve his action for the deceit. But if, befOre deliv- 
ery of the goods, he has discovered the fraud, he may not then accept the 
goods, and still bave an. action for deceit." 

No sound distinction can be stated between the effect of receiving 
purchased goods and that of receiving purchase price, before discovery 
of the fraud ; and when, as hère, the purchase price is so received, and 
the thing sold is at the same time practically parted with, the case is 
stronger than the one stated in the first of the two examples just 
quoted. Counsel are not in dispute concerning the rule, as under the 
well-settled trend of décision they could not be, that where a contract 
induced by fraud has been executed before discovery, the defrauded 
party has the right of élection either to rescind or affirm; and that 
where he elects to affirm he loses his right of rescission bècause of 
inconsistency of the two remédies (Mudsill Min. Co. v. Watrous, 61 
Fed. 163, 186, 9 C. C. A. 415 [C. C. A. 6th Cir.] ; Alger v. Keith, 105 
Fed. 105, 118, 44 C. C. A. 371 [C. G. A. 6th Cir.]), though he may 
retain the thing he has received and also maintain an action for the 
fraud and deceit (Benjamin on Sales [7th Ed.] p. 486, and citations). 
If then the sale now under considération should upon this record be 
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regarded as having been an executed transaction at the time the fraud 
was discovered, and we are disposed to believe it should, further 
discussion of the main question would seem unnecessary; however, 
we need not rest the décision wholly upon that view of the transaction. 
We think the transaction was at the time of discovery at least so far 
completed as to relieve Egger of the charge of waiver, upon turning 
over the certificates with notice of his purpose to sue for the fraud. 
At most, such act was but partial and formai évidence of the sale 
that had practically been completed before, and the notice was in con- 
tradiction of an intent thereby to condone the fraud. 

In Gain v. Dickenson, 60 N. H. 371, 372, which was an action for 
deceit in the purchase of hay, a note had been received in payment 
and subséquent demand made thereon. Upon receiving partial pay- 
ment, the seller stated that he would not take it if it should prevent 
his arresting défendant for obtaining the hay under false représenta- 
tions. It was held : 

"The part payment of the note did not condone the fraud ; it only mitigated 
the damages to the extent of the payment. But if part payment might under 
any clrcumstances hâve that effiect, It could not hère, for the plaintlfC at the 
time stated that he did not waive his right to damages for the fraud." 

The right so to avoid waiver is recognized in People v. Stephens, 
71 N. Y. 527, 554. Furthermore, and apart from the effect of Egger's 
notice, the right of élection of remédies before mentioned is not in 
ail instances, dépendent upon whether the contract has been fully ex- 
ecuted or performed. The rule extends to instances of partial exécu- 
tion or performance. As Judge Mitchell, who was an unusually safe 
interpréter of the law, said in Thompson v. Libby, 36 Minn. 287, 289, 
31 N. W. 52, 53, while denying recovery for deceit in respect of a 
contract of sale where the transaction was wholly executory when the 
fraud was discovered : 

"If the contract be executed in whole or in part before the fraud is discov- 
ered, it is well settled that the purchaser need not rescind, but may retain the 
property and also bring his action for damages on account of the deceit." 

We understand this rule to be recognized and stated in the opinion 
in the Kingman Case, supra, 85 Fed. 745, 29 C. C. A. 420.^ 

See, also, Mallory v. Leach, 35 Vt. 156, 168, 169, 82 Am. Dec. 
625 ; Pryor v. Poster, 130 N. Y. 171, 175, 177, 29 N. E. 123, reviewing 

1 We are confirmed in this by the comments appearing later in the opinion 
(85 Fed. at pages 747 to 749, 29 O. O. A. 420 to 422), upon People v. Stephens, 
71 N. Y. 527, Parlier v. Marquis, 64 Mo. 38, and Whitney v. Allaire, 4 Denio, 
554; for the effort was to show that In Parker v. Marquis the subject of the 
sale had been delivered to and received by the défendant in ignorance of the 
fraud, saying further: "We need not stop to inquire whether that case was 
rightly decided, for it is not the case of one receiving property with knowledge 
of fraud;" and that in Whitney v. Aliaire, the lessee took possession of th& 
leasehold premises with knowledge of the false représentation — ^that is, at a 
time when the contract was wholly executory. The two cases, therefore, point 
the distinction between a partially executed contract and a purely executory 
contract before discovery of the fraud. We hâve seen that the Kingman C ase, 
like the Simon Case, possessed distinct éléments of affirmauce during tli& 
course of performance, which were designed to beneflt the defrauded party, 
but nothing of this sort occurred in the instant case ; and, further, it is liot t» 
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a number of décisions ; Dennison v. Grove, 52 N. J. Law, 144, 146, 
147, 19 Atl. 186; Peck v. Brewer, 48 111. 54, 62; Haven v. Neal, 43 
Minn. 315, 317, 45 N. W. 612; Gilchrist v. Manning, 54 Mich. 210, 
211, 212, 19 N. W. 959; City Deposit Bank v. Green, 138 lowa, 156, 164, 
115 N. W. 893; May v. Loomis, 140 N. C. 350, 353, 359, 52 S. E. 
728 ; Nysewander v. Lowman, 124 Ind. 584, 588, 24 N. E. 355 ; Huber 
Mfg. Co. V. Hunter, 99 Mo. App. 46, 55, 56, 72 S. W. 484, and cita- 
tions ; Guffey v. Clever, 146 Pa. St. 548, 559, 560, 23 Atl. 161_. 

We are the more content to apply the rule of partial exécution hère, 
because of the relations of the parties and oi the conséquent disad- 
vantage to which Egger would hâve been subjected if he had chosen 
to rescind the contract. We hâve alluded to this before, and the facts 
are toc plain to require élaboration of this feature of the case. It is 
said that the court is in effect asked to make a new contract for the 
parties. The case, however, is not différent in this respect from what 
it would hâve been if the certificates had been delivered simultaneously 
with the receipt of payment. In that event, as we hâve already stated, 
there could hâve been no question of the right of recovery. To sanc- 
tion recovery for fraud and deceit certainly is not to make â con- 
tract. 

[6, 7] It is urged that the court erred in allowing amendment to the 
déclaration by adding a second count. The object of the amendment 
was to conform the déclaration to the proofs, but we do not see that it 
materially enlarged the scope of the original count. The order was 
plainly within the discrétion of the court. Southern Ry. Co. v. Gadd, 
207 Fed. 277, 279, 125 C._ C. A. 21 (C. C. A. 6th Cir.). Further, it 
is claimed that the exclusion of certain letters before alluded to and 
which passed between the parties to the suit was error. Such as were 
written by Egger do not appear to be in contradiction of his testimony. 
It is to be said of those of Harris that the statements they contain were 
either self-serving or immaterial. Surely error is not predicable of 
the rulings excluding such letters as thèse. 

Some of the assignments are practically withdrawn, and our con- 
sidération of those not expressly passed upon fails to disclose réversi- 
ble error. 

The judgment must be affirmed, with costs. 

be forgotten that In the Simon Case the dlscovery occurred whlle the contract 
was entirely executory. We therefore need not eoncern ourselves with the 
crltlcisms before alluded to of Parker v. Marquis or Whitney v. AUaire, fur- 
ther than to say that both cases recelved approval later in the courts of last re- 
sort of the States in which they were decidéd. Nauman v. Oberle, 90 Mo. at 
.pages 669, 670, 3 S. W. at page 381 ; Pryor v. Foster, supra, 130 N. Y. at page 
178, 29 N. E. at page 124. 
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OHAVELLE v. WAS^II^■GTON TRUST CO. 

WASHINGTON TRUST CO. v. WASHINGTON STEEL & BOLT CO. 

(Circuit Court of Appeals, Nlnth Circuit. October 4, 1915. Amendment of 
JuUgment, November 1, 1915.) 

No. 2512. 

1. Bankruptct <S=3440— Review— Mode or Eeview. 

Where the bankruptcy court rendered a final Judgment adjudging that 
certaui bonds secured by a deed of trust executed by the bankrupt wore 
Invalid, and orderlng that the mortgaged property be sold free and clear 
from the lien thereof and that the proceeds be distributed accordingly, the 
trustée under the deed of trust was justifled in resorting to both appeal 
and pétition for review in order to avoid a mistake in its remedy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 1775-1777; 
Dec. Dlg. ©==440. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 G. 
C. A. 9.] 

2. CoEPopATioNs (§='298 — Meetings of Directors— Validitt of Acts. 

The minutes of the board of directors of a corporation liaving seveii 
trustées purported to show the adoption at a meeting of the directors of a 
a resolution to deliver bonds secured by a deed of trust, the Issuance of 
wEich had previously been authorized, to a credltor as collatéral seeurity. 
In fact, however, no meeting was held, and the resolution was merely 
sent to the secretary, who signed It and called two of the other trustées 
to the office, one of whom signed it In the présence of the other and tlie 
other of whom signed it without any other trustée being présent. The 
resolution was theu sent to two of the other trustées, who sigïied it with- 
out any other member of the board being présent Held, that the pur- 
ported resolution was invalid, and the bonds were issued without author- 
ity and were void. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1292-1317, 
1319 ; Dec. Dig. c®=3298.] 

S. Corporations <S=5469 — Bonds — Validity or Issuance. 

A corporate trust deed seeuring an issue of bonds provided that the 
bonds should not be sold or disposed of directly or indirectiy at a greater 
discount than 5 per cent, from thelr face value. The corporation was in- 
debted to a bank on a note for ¥20,000 secured by other bonds deposlted 
by certain of the offlcere. The bank demanded additional seeurity, and 
the directors atitliorized the placingi with the bank as collatéral for the 
indebtedness of unsold bonds to the amount of $25,000. Beld, that the 
issuance of such bonds was contrary to the provisions of the trust deed. 
and contrary to Coust. Wash. art. 12, § 6, prohibiting any corporation from 
issulng any bond or other obligation for the payment of mouey except for 
money or property received or labor done. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1832; Dec. 
Dig. <S=>469.] 

4. Corporations <S=5472 — Bonds— Rights of Bona Fide Holdebs. 

A corporate trust deed seeuring an issue of bonds reeited the insufficien- 
cy of the cortioration's plant, the advisability and necesslty of borrowing 
money, the coi-poratiou's légal autliority to do so, and a resolution of the 
board of directors authorizing such bonds. The bonds, tlie form of which 
was prescribed in the trust deed, acknowledged an indebtedness to the 
bearer or, if reglstered, to the reg;istered holder, and provided that they 
might pass by delivery, but might be registered upon the transfer book of 
the trustée and thereafter should be transferred only on the books unless 
tlie transfer was to bearer when they should again be transferred by de- 

©=3For other cases see same topic à KEY-NL'MBER in ail Key-Numbered Digests & Indexes 
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lîvery. They further provlded tliat ail payments of principal and interest 
shoiild be made wlthout déduction for any tax that the corporation might 
be required to pay or to retain theref rom by any law of the United States 
or of the state; the corporation thereby covenanting to pay such taxes. 
The trust deed further provided that the bonda should not be sold at a 
greater discount than 5 per cent, from their face value. The corporation 
was indebted to its président and secretary, and the directors voted that 
a commission of 5 per cent, be allowed to any agent, offlcer, or trustée pur- 
chasing or selllng any of such bonds, and that the accounts of the prési- 
dent and secretary be settled by giving them bonds allowing them a dis- 
count of 5 per cent, and a commission of 5 per cent, for selling them. 
Bonds were issned on this basis to the président and secretary, and a 
resolution was subsequently adopted authorlzing the sale of an additional 
amount of the bonds to the président at 90 cents on the dollar on crédit, 
but it appeared that he had made further advances to the company for 
which bonds were issued to him. The président and secretary trahsfer- 
red the bonds in good faith and for value, there being no fraud on their 
part or on the part of the transférées. Helâ, that the provision as to 
payment wlthout déduction of any tax did not render the amount or time 
of payment uncertaln, and the bonds were negotiable instruments, and 
henee were valld in the hands of the transférées whether valid in the 
hands of the original holders or not. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1837, 1839, 
1841; Dec Dig. <g=»472.] 

Appeâls from the District Court of the United States for the 
Northern Division of the Western District of Washington; Jeremiah 
Neterer, Judge. ' 

In the matter of the Washington Steel & Boit Company, bankrupt. 
To review the final judgment, Edward H. Chavelle, trustée in bank- 
ruptcy, appeals, and the Washington Trust Company appeals and 
pétitions for review. Remanded, with directions. 

See, also, 210 Fed. 984. 

The Washington Steel & Boit Company, a corporation of the state of Wash- 
ington, had in active opération a factory for manufacturing bolts of varions 
kinds, located at Edmonds, Snohomish county, Wash. For the purpose of add- 
ing to its plant and increasing its capaclty, aniong other purposes, it, on the 
Ist day of September, 1908, executed to the Washington Trust Company, a cor- 
poration of the same state, as trustée, a trust deed or mortgage covering its 
real and personal property, to secure an issue of $200,000 of bonds, which 
deed reclted, among other things, the objects and purposes of the corporation, 
the insuffleiency of its plant to supply the demands for its manufactured prod- 
ucts, the advisability and neeessity of borrowing money for its needs, its légal 
authority to do so, and the resolution adopted by its board of directors au- 
thorlzing the making and issuing of "its flrst mortgage coupon bonds of the 
total issue of two hundred thousand (?200,000) dollars divided into flve hun- 
dred (500) bonds of one hundred (.$100) dollars each, two hundred (200) bonds 
of flve hundred ($500) dollars each, and flfty (50) bonds of one thousand (-$1,- 
000) dollars each, ail payable at the office of the trustée in Spokane, Washing- 
ton, on the Ist day of September, 1918, in gold coin of the United States of 
the présent standard of weight and fineness, bearing interest at the rate of 
eight (8%) per centum per annum from tlie date of issue or sale thereof, pay- 
able semi-annually in liUe gold coin on the flrst day of March and September, 
in each and every year thereafter, until said principal is fully pald, according 
to the ténor of the coupons thereto annexed, wlthout déduction for any tax or 
tAxes that the Washington Steel & Boit Ompany may be required to pay or to 
retaln from said pj-incipal or interest, by any présent or future laws of the 
United States of America, or of the state of Washington ; said bonds beinfe 

<3=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
226 F.— 26 
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numbered consecutively froin one (1) to and Ineluding the number seven h«n,> 
dred and fifty (750)." 

The mortgage presciibed tlie form of the bonds by which the mortgagor, 
among other things, "acknowledges itself indebted to the bearer of thls bond, 
or if this bond be registered to the registered holder thereof in the sum of one 
thonsand (?1,000) dollars (or five hundred [$500] dollars or one hundred [?100] 
dollars as the case may be), wMch it hereby promises and agrées to pay in 
United States gold coin of the présent standard of weight and fineness, on the 
flrst day of September, 1918, at the office of the Washington Trust Company, 
trustée, in the city of Spokane, county of Spokane, state of Washington, wlth 
interest thereon from the date of issue or sale thereof until paid at the rate 
of eight (8%) per centum per annum payable semlannually in like gold coin on 
the first day of March and September in each year on the présentation and 
surrender of the coupons annexed hereto, as they sevei'ally beeome due; ail 
payments upon thia bond, both of the principal and interest sball be made 
without déduction for any tax or taxes that said Washington Steel & Boit 
Company may be required to pay or to retain therefrom by any présent or fu- 
ture laws of the United States of America, or of the state of Washington, said 
Washington Steel & Boit Company hereby covenanting and agreeing to pay 
any and ail such tas or taxes," and each bond also recited, among other things, 
that the bond "Is one of a séries of seven hundred and fifty (750) bonds ail of 
the same ténor and date, numbered consecutively from one (1) to and inelud- 
ing the number seven hundred and fifty (750)," and that the bond "may pass 
by delivery but may be registered as to the number hereof, upon the transfer 
book of the trustée at its office, and after such registration duly certifled here- 
on by the trustée this bond shall be transferred only on said books, unless 
transfer be to bearer, when it shall again be transferred by delivery subsé- 
quent to registration in like manner. This bond shall not beeome obligatory 
until it shall hâve beeome authenticated by the certiflcate of the trustée in- 
dorsed hereon." 

One of the provisions of the trust deed or mortgage is as follows: 

"It is also mutually understood and agreed that as a further condition run- 
nlng with this indenture that any bond or bonds issued under or secured by 
this indenture shall not be sold or disposed of direetly or indirectly at a greater 
discount than five (5%) per cent, thereof, that is to say, said bond or bonds 
shall not be sold or disposed of for less than ninety-flve (95) cents on the dol- 
lar, of the par or face value of said bonds." 

The instrument was duly recorded in the county vrhere the property cov- 
ered by it is situated and in which the office of the company was located. 

Prior to the exécution of the trust deed, one A. McPhaden, who was the 
président of the Steel & Boit Company and who owned a large majority of 
its stock, had advanced the company ?21,128.80, and one A. G. Pike, who was 
its secretary and treasurer, had advanced it $2,693.85. Each of them was a di- 
rector of the company. On the day that the trust deed was executed, the board 
of directora passed a resolution reciting a former resolution of the board 
adopted June 13, 1908, autliorizlng the exécution of the trust deed and provid- 
ing for the issuance and placing on the market of $75,000 in amount of the 
bonds authorized, immediately upon the exécution of the trust deed, and pro- 
viding for the issuance and placing on the market of the remaining $125,000 
in amount of the bonds at such future time as the trustées should deem best 
for the interests of the company, and providlng that "a, commission of flve per 
cent, of the face value of the bonds of said company be allowed to any agent, 
officer or trustée of the company purchasing or selling any of said bonds of 
said company," and providing that "the aceounts of A. McPhaden and A. G. 
Pike for money loaned to the Washington Steel & Boit Ck>mpany to date be 
settled by givingi them bonds of the Washington Steel & Boit Company, allow- 
Ing them a discount of flve per cent on said bonds, and a commission of flve 
per cent, for selling the same and authorizlng the trustée to issue to them 
bonds of said company In proportion to the amount of the clalms due each, as 
sliown by the books of the company." 

On the day the trust deed or mortgagie was executed, to wit, September 1, 
1908, there was presented to the trust company by the secretary of the Steel 
& Boit Company thèse certiflcates: 
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"To the Washington Trust Company: This is to certify, that acconling to 
the bocks of the Washington Steel & Boit Company, A. McPhaden up to the 
first day of September, 1908, bas a crédit of $21,128.80, and that according to 
a resolution passed by the trustées of the said Washington Steel & Boit Com- 
pany on the flrst day of September, 1908, said A. ilcPhaden is to be paid in the 
bonds of said company, allowing the agent's commission of five per cent, and 
the discount of flve per cent. ; which said discount and commission would 
give him a crédit of $23,241.68, and on payment to yon of $58.32 in cash, you 
are authorized and instrueted to issue to said A. McPhaden 20 bonds of dénom- 
ination of $1,000 each, six bonds of $500 each, and 3 bonds of $100 eaeh, mak- 
ing a total eash value of $23,300. 

"Dated this flrst day of September, 1908. 

"Washington Steel & Boit Company, 
"[Slgned] By A. G. Pike, Secretary and Treasurer." 

"To the Washington Trust Co.: This is to certify, that according to the 
books of the Washington Steel & Boit Co., A. G. Pike, up to the first day of 
September, 1908, has a crédit of $2,693.85, and that according to a resolution 
passed by the trustées of the said Washington Steel & Boit Company, on the 
flrst day of September, 1908, said A. G. Pike is to be paid in the bonds of said 
Company, allowing the agent's commission of flve per cent, and the discount 
of flve per cent. ; which said discount and commission would give him a créd- 
it of $2,963.23, and you are authorized and instrueted to issue to said A. G. 
Pike four (4) bonds of the dénomination of $500.00 each, and nine (9) bonds of 
$100.00 each, making a total cash value of $2,900.00, and leaving him a crédit 
balance of $63.23 on the books of said company. 

"Dated this first day of September, 1908. 

"Washington Steel & Boit Ca, 
"[Slgned] By A. S. Pike, Secretary and Treasurer. 
"[Signed] H. K. Beeson, Accountant." 

In accordance wlth the above-mentloned resolution and certiûcates, bonds 
of the company were issued to McPhaden to the amount of $23,300, and to Pike 
to the amount of $2,900, in payment of the money theretof ore, respectively, ad- 
vanced by them to it. 

McPhaden continued to advance money to the company, and from time to 
time additional bonds to the amount of $11,200 were issued to him therefor 
at 90 cents on the dollar, making $34,500 of bonds so issued to McPhaden. 
Subsequently the Steel & Boit Company borrowed $20,000 from the Spokane 
branch of the Bank of Montréal ; $10,000 on May 1, 1909, $5,000 Mav 11, 1909, 
$2,500 June 16, 1909, and $2,500 July 28, 1909. That money was borrowed upon 
notes made by McPhaden and Pike payable to the Steel & Boit Company and 
indorsed by the latter; and as collatéral security therefor McPhaden deliv- 
ered to the bank $20,000 of the bonds issued to him, and Pike delivered to it 
the $2,900 of bonds that had been issued to liim. Of McPhaden's remaining 
$14,200 of the bonds he sold for value $2,500 to one C. F. Chapin, $2,000 to one 
Meta McElroy, $2,600 to one Thomas Burley, and $7,000 to one J. H. Osbome. 

The minutes of the board of dlrectors of the Steel & Boit Company of March 
20, 1911, are as foUows: 

"Edmonds, Wash., Mareh 20, 1911. 

"Meeting of the Board of Dlrectors, Washington Steel & Boit Co. 

"Pursuant to notice gîven March 16, 1911. 

"Meeting called to order by vice président. 

"The foUowlng dlrectors were présent: W. E, Adams, H. W. Hall, A. G. 
Pike. 

"Minutes previous meeting read and approved. 

"Motion made by A. G. Pike seconded by R. W. Hall that $25,000 of the com- 
pany's nnsold bonds be placed wlth the Bank of Montréal as collatéral on a 
$20,000.00 loan that this company owes, and an order be given the Washington 
Trust Company to deliver same to the bank. Oarried. 

"Motion made by A. G. Pike to send a copy of thèse minutée to Dr. J. W. 
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Cosford and Anstin Ready for their considération (they not belng présent). 
Seconded by H. W. Hall. Carried. 
"ïhere being no further business meeting adjourned. 

"[Signed] A. G. Pike, Sec't & Treasurer. 
"W. R. Ammon, Vice Président. 
"H. W. Hall. 

"J. W. Cosford, Président. 
"Austin Eeady." 

Pursxiant to that resolution, an additlonal $25,000 of the bonds were certi- 
fled by tJie trustée and delivered to the Bank of Montréal as additlonal ool- 
lateral security for the moneys loaned by It to the Steel & Boit Company. 

On the 29th of September, 1911, the Steel & Boit Company was adjndged a 
bankrupt by the court below, and Edward H. Chavelle was duly appointed 
trustée of tïïe bankrupt's estate. After the adjudication the Washington Trust 
Company petitioned the court below for leave to foreclose the trust deed in an- 
flther court, whieh pétition was answered by the trustée of the bankrupt's es- 
tate, in which answer he challenged the validity of the trust deed and of the 
bonds issued thereunder. Urwn a hearing of that pétition and answer, the réf- 
érée in bankmptcy, without passing upon the ralidity of the trust deed or 
of the bonds issued thereunder, granted the prayer of the petitioner "upon the 
condition that it pay to the trustée for the benefit of said estate the sum of 
twelve hundred dollars ($1,200)" on or before December 26, 1912, and further 
ordered that, "in the event that said sum is not paid, then and in that event 
the pétition of the Washington Trust Company to foreclose its mortgage out- 
side the bankruptcy proceeding is hereby denied." 

Upon review the court below reversed that order of the référée and referred 
the matter hack to him with directions to décide the question as to the validity 
of the trust deed and the bonds issued thereunder, upon the pleadings as tliey 
then existed or might be thereafter amended, which proceeding resulted in an 
order of the référée denying the pétition of the trust company. upon the ground 
"that said purported mortgage and the outstanding bonds purporting to be is- 
sued thereunder are and each of them is null, void, and of no effect" 

That action of the référée was taken by pétition for review before the court 
below, resulting In this judgment of the court: 

"That the order of the référée hereln sought to be reviewed be and the same 
hereby is reversed, and that the said mortgage be and the same hereby is ad- 
.iudged and decreed a valid and existing lien accordlng to its ténor upon ail 
the property described therein, and also upon ail property acquired by said 
bankrupt subséquent to the exécution of said mortgage, excepting, however, 
the stock of raw material obtained for manufacturing purposes and the manu- 
factured product now possessed by the said bankrupt and its trustée, and as 
to said stock of raw material acquired for manufacturing purposes and the 
manufactured product the said mortgage is hereby adjudged and decreed to 
be invalid ; and this matter is remanded to the référée to take proof and as- 
certain the status of each of the bonds issued under said mortgage and the 
amount due and owing upon each of said bonds and allow such items as justi- 
hed by évidence and report bis findings thereon to this court." 

The matter again coming on for hearing before the référée resulted in vari- 
ons findings of fact and in thèse conclusions of law drawn therefrom by the 
référée : 

"I. That the issuance of said bonds to said McPhaden and Pike was ultra 
vires and void, and the issuance of each of said bonds was ultra vires and void. 

"II. That none of said bonds were enforceable agiainst the bankrupt in the 
hands of said McPhaden and Pike. 

"III. That the issuance of said $25,000 of bonds to the Bank of Montréal 
was ultra vires and void, and that said bonds are unenforceable against said 
bankrupt. ' 

"IV. That each and every of tlie bonds issued by Washington Steel & Boit 
Company, the bankrupt, was and is a nonnegotlable instrument. 

"V. That, by reason of the référence in each of said bonds, to the trust 
deed, or mortgage, the transférées thereof took the same with knowledge of 
ail the tenus and conditions of said trust deed, or mortgage. 
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"VI. That none of the holdcrs of said bonds are bana fide ho! il ers thereof, 
■or holders thereof in due course. 

"Vri. That each and every of the outstanding bonds of said Washington 
Steel & Boit Company is a nullity. 

"Ail of which is respeetfuUy submitted. 

"Dated July 20, 1914." 

In accordance wltli which conclusions the référée entered this order: 

"Ordered, that the elaim of said petitloner, the Washington Trust Company 
tie, and the same hereby is rejected, disallowed and expunged from the llst of 
clalms upon the record in this case. Exception of Washington Trust Co. al- 
lowed." 

A few days later, to wit, on the 28th of JuJy, 1914, the référée, upon péti- 
tion of the trustée for an order of sale, wlaich pétition was contested by the 
trust Company, entered an order directing a sale by the trustée in bankruptcy 
■of the mortgaged property, "free of and from the lien thereof, and that the 
proceeds arising from the sale of said property be held by the said trustée 
subject to the lien of said mortgage, as if said property had not been sold, sub- 
ject to the final order, judgment and decree of this court adjudlcating the va- 
lidity, bona fides and extent of the said mortgage." 

The matter, agaln comingi on for hearing by the court below upon review, re- 
sulted in this final judgment of the court in the matter: 

"It is ordered that said report and order of July 20, 1914, be, and the same 
bereby is, modified to the extent of holding that $1,000 of the bonds held by 
C. F. Chapin, and the $2,000 of bonds held by Meta McElroy, and the $7,000 of 
bonds held by J. H. Osbome are valid, and as so modified said order is here- 
by conflrmed. 

"The trustée in bankruptcy duly excepts to such modification, and his ex- 
ception is hereby allowed. 

"And the property covered by said mortgage Iiaving been ordered sold free 
and clear from the lien thereof, it is hereby further ordered that the proceeds 
thereof be paid to Washington Trust Company on account of the claims of said 
Chapin, McElroy and Osbome, less such proportion of the expenses and costs 
as sliould be paid by said interests in this proceeding, and tliat the balance 
thereof, if any, less expenses of administration, be distributed among the cred- 
itors, as provided by the act October 16, 1914." 

Both parties hère complain of that final judgment of the court below; the 
trustée in bankruptcy by appeal from. such iwrtion of the judgment as holds 
valid any of the bonds, and the trust company by both appeal and pétition for 
review of those portions of the judgment holding invalid any of the bonds to 
which it asserts a right. 

Danson, Williams & Danson, of Spokane, Wash., and James B. 
Mtirphy, and Cari Kincaid, both of Seattle, Wash., for petitioner and 
appellant. 

J. W. Russell, of Seattle, Wash., for appellee and respondent. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). [1] Un- 
der r.epeated rulings, the trust company was justified in resorting to 
both appeal and pétition to bring up for review the rulings of which 
it complains, in order to avoid a mistake in its remedy. In re Worces- 
ter County, 102 Fed. 808, 42 C. C. A. 537; Lockman v. Lang, 132 
Fed. 1, 65 C. C. A. 621 ; Fisher v. Cushman, 103 Fed. 860, 43 C. C. 
A. 381, 51 L. R. A. 292; Collier on Bankruptcy (8th Ed.) 434-436. 
The motion to dismiss is denied. 

The findings of fact and évidence show, among other things, that 
the $23,300, par value, of the bonds issued to McPhaden, were issued 
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to him by the Steel & Boit Company in payment of money lie hadi 
theretofore advanced to the company, and that McPhaden was then 
a stockholder, director, and the président of the company; and that 
the $2,900, par value, of the bonds issued by the Steel & Boit Company 
to Pike were issued to him by the Steel & Boit Company in payment 
of money he had theretofore advanced to the company ; and that 
Pike was then a stockholder, director, and the secretary and treasurer 
pf the company. 

It is true that the deed of trust declared that none of the bonds 
should be sold or disposed of directiy or indirectly at a greater dis- 
count than 5 per cent, of their face value, and that the bonds above 
mentioned were issued to McPhaden and Pike at 90 cents on the 
dollar; but it is also true that in the resolution of the board of di- 
rectors of the company providing for and authorizing the issuance 
and sale of the bonds it was provided that : 

"A commission of five per cent, of the face value of tlie bonds of said 
company be allowed to any agent, officer, or trustée of the company purchas- 
Ing or selling any of said bonds of said company," and that "the accounts of 
A. McPhaden and A. G. Pike for money loaned to the Washington Steel & Boit 
Company to (the then) date be settled by giving them bonds of the Washington 
Steel & Boit Company, allovving them a discount of five per cent, on said 
bonds, and a commission of five per cent, for selliug the same, and authorizing 
the trustée to issue to them bonds of said company in proportion to the 
amount of the claims due each as shown by the books of the company." 

It was under and pursuant to the resolution of the board of di- 
rectors of the Steel & Boit Company and upon the certificates that 
hâve been set out, that the trustée certified and issued to McPhaden 
bonds in the amount of $23,300, and to Pike similar bonds in the 
amount of $2,900. 

[2, 3] The record shows that subsequently and on the 30th of 
April, 1909, at a meeting of the dii^ectors of the company, the Bank of 
Montréal was made a depository of the company's funds, and its 
banking business directed to be transferred to it from the State Bank 
of Edmonds, and a resolution adopted autliorizing the président and 
treasurer of the company "to negotiate loans from time to time as 
they deem necessary to further the interests of the company," and 
directing its secretary "to notify the Washington Trust Company to 
deliver to A. McPhaden bonds of the Washington Steel & Boit Com- 
pany to the amount of $20,000.00, or any part thereof, upon présen- 
tation of said A. McPhaden's note to the amount of the bonds de- 
livered, less five per cent, of the face value of the bonds, and five per 
cent, commission ; said note to draw eight per cent, interest, payable 
on the date when interest on the bonds falls due." 

The last-mentioned resolution purported to authorize the sale of 
an additional $20,000 of the bonds at 90 cents on the dollar to Mc- 
Phaden on crédit. The évidence, as well as the findings of the référée, 
however, shows that after the advances made by him and by Pike, for 
which $23,300 and $2,900 of the bonds were respectively issued to 
them, McPhaden made to the company further advances of money 
for which were issued to him $11,200 of bonds at 90 cents on the 
dollar. Subsequently, the company still needing money, McPhaden. 
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went to the Bank of Montréal to borrow it, the mdnager of which 
bank inquired about the condition of the company, and McPhaden 
explained to him the number of bonds outstanding and by whom 
owned. After an examination of the company's plant by the manager 
of the bank, he agreed to advance to the company $20,000 at dif- 
férent times, upon the individual notes of McPhaden and Pike, se- 
cured by the bonds of the company that had been issued to them. And 
that arrangement was consummated ; the aggregate loans to the com- 
pany being made at four différent times and in four différent amounts, 
at the rate of 8 per cent, interest per annum. 

It appears from the évidence that McPhaden received no salary 
as an oiificer of the company, but did receive 5 per cent, commission 
on ail of the bonds that were issued to him under and pursuant to 
the resolution of the board of directors of the company which has 
been set out, in a crédit to him at the time of such issue; and that 
Pike received a like commission in a like manner at the time of the 
issuance to him of the $2,900 of bonds. Subsequently, the bank de- 
manded of the company additional security, under which demand the 
minutes of the board of directors of the Steel & Boit Company show 
this proceeding: 

"Edmonds, Wash., March 20, 1911. 

"Meeting of the Board of Directors, Washington Steel & Boit Co. 

"Pursuant to notice given March 16, 1911. 

"Meeting called to order by vice président. 

"The following directors were présent: W. R. Ammon, H. W. Hall, A. 
<ï. Pike. 

"Minutes previous meeting read and approved. 

"Motion made by A. G. Pike seconded by R. W. Hall that $25,000 of the 
company's unsold bonds be placed with the Bank of Montréal as collatéral on 
a §20,000.00 loan that this company owes, and an order be given the Washing- 
ton Trust Company to deliver same to the bank. Oarrled. 

"Motion made by A. G. Pike to send a copy of thèse minutes to Dr. J. W. 
Cosford and Austin Ready for their considération (they not being présent). 
Seconded by H. W. Hall. Carried. 

"There being no further business meeting adjourned. 

"[Signed] A. G. Pike, Sec'y & Treasurer. 
"W. R. Ammon. 
"H. W. Hall. 

"J. W. Cosford, Président. 
"Austin Ready." 

In respect to that resolution, the findings of the référée, approved 
by the court below, and which, in view of the évidence, we must take 
to be true, are as follows : 

"That on, or about, the 20th day of March, 1911, a purported resolution o£ 
the board of trustées of Washington Steel & Boit Company was prepared and 
sent to A. G. Pike, secretary and treasurer of said corporation, for adoption 
by said board. That said boani of trustées at that time conslsted of seven 
members. That no meeting of said board was called, nor did said board of 
trustées meet, nor did they adopt said resolution. That said Pike signed said 
purported resolution ; that two of the other trustées — Ammon and Hall — were 
telephoned to to corne to the office of the company to sign it That Ammon 
went to the office and signed It without any other trustée being présent. That 
afterwards Hall came there and signed It in présence of Ammon only of the 
trustées, and that it was taken to, and signed by two of the other trustées — 
Cosford and Ready — without any other member of the board of trustées being 
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liresent. Tliat said pprported résolution provided that .$25,000 of 'unsold 
bonds be placed witli tlie Banlc of Montréal as collatéral on a |20,000 loan 
tbat tliis Company owes.' That upon the strength of said purported résolution, 
and not otherwise, tliere was issued and delivered to tlie Bank of Montréal 
.'r;25,000 of the bonds of Washington Steel & Boit Company, the baukrupt, 
whlch said $25,000 of bonds are a part of the bonds now held by said banlc, and 
upon which the trustée, the Washington Trust Company, is seeking to fore- 
close said trust deed, or mortgage, That the only debt owed by said bank- 
rupt to said bank at the tlme said $25,000 of bonds was Issued to it, as 
uforesald, was that evidenced by said $20,000 notes, and there was no other 
or différent considération for the issuance of said $25,000 of bonds, or any 
of them." 

In respect to the $25,000 of the bonds so issued and delivered to 
the bank, we hâve no difficulty in agreeing with the court below that 
they vvere issued without authority, and are void ; that the purported 
resolution of March 20, 1911, was invalid; and that those bonds were 
issued contrary to that provision of the Constitution of the state of 
Washington (section 6 of article 12) prohibiting any corporation of 
the state from issuing "any bond or other obligation for the pay- 
ment of money, except for money or property received or labor done," 
and contrary to the provisions of the trust deed itself . 

[4] But in respect to the $26,200.00 of the bonds that were issued 
to McPhaden and Pike respectively, and by them assigned to the bank 
as collatéral security for the $20,000 loaned by it to the Steel & Boit 
Company, and in respect to such other of the bonds as were issued to 
McPhaden and by him sold for value to C. F. Chapin, Meta McElroy, 
J. H. Osborne, and Thomas S. Burley respectively, we are of the 
contrary opinion. 

It is not necessary to consider how those bonds should be regarded 
in the hands of the original holders, for it is not questioned that they 
were assigned by them to the respective transférées in good faith and 
for value, and we think it clear that they were negotiable instruments. 
They were bonds of a séries of bonds expressly designed and au- 
thorized both by the resolution of the company providing for their 
issue, as well as by the trust deed executed by it to secure their pay- 
ment, to be put upon the market and sold to raise money for the needs 
of the company. Upon their face it was provided, among other things, 
that they should pass by delivery. There is nothing in the fîndings 
of fact made by the référée and approved by the court below, nor in 
the évidence, tending to show any fraud in respect to those bonds even 
on the part of McPhaden or Pike, and certainly nothing tending to 
show any fraud on the part of either of the transférées. The only 
ground upon which it is claimed that the bonds were not negotiable 
instruments grows out of this clause: 

"Ail payments upon this bond, both of the principal and interest, sliall be 
made without déduction for any tax or taxes that said Washington Steel & 
Boit Company niay be requlred to pay or to retain theref rom by any présent 
or future laws of the United States of America, or of the state of Washington, 
said Washington Steel & Boit Company hereby covenanting and agreeing to 
pay any and ail such tax or taxes." 

It is said that thereby the amount to become due on the bonds was 
rendered uncertain, and the décision of the Suprême Court of Wash- 
ington, in the case of Bright v. Offield, 81 Wash. 442, 143 Pac. 159, 
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is cited in support of the contention. The décision there rnade in 
respect to the promissory note there in question is correctly stated in 
the fourth subdivision of the syllabus to that case, which is as foUows: 

"A note, secured by a mortgage, provided tbat if the maker should allow 
the taxes or any other public rates and assessments on the mortgaged prop- 
erty to become délinquant, or should do any act whereby the value of the 
mortgaged property should be impaired, or In case any taxes or assessments 
should be levied against the holder of the note on aceount thereof, then on 
the happening of any of such contingencies the whole amount secured shoulil 
at once become due and payable, and the mortgagee mlght coUect the délit 
and foreclose the mortgage and sell the mortgaged property, or so much 
thereof as should be necessary to satlsfy the debts, interest, and costs, and 
ail taxes, public rates, or assessments that might be due thereon, etc. Held, 
that by necessary implication the maker was bound to pay any such taxes 
the provision being analogous to one authorizing the holder of the note to 
déclare it due at any time he deemed the debt insecure, and destroyed the 
iiote's negotiability." 

It is manifest that the clause in the promissory note there involved 
and considered is whoUy unUke the clause contained in the bonds hère 
under considération, which expressly déclares that "ail payments upon 
this bond, both of the principal and interest, shall be made without 
déduction for any tax or taxes that said Washington Steel & Boit 
Company may be required to pay or to retain theref rom by any présent 
or future laws of the United States of America, or of the state of 
Washington," and contains the further express covenant and agree- 
ment on the part of the obligor "to pay any and ail such tax or taxes" ; 
in efifect an express promise to pay both principal and interest of the 
bonds in fuU, without any déduction on aceount of any tax or taxes 
and an express covenant of the mortgagor to itself pay ail such taxes. 
It is clear therefore that the bonds hère involved are not thereby 
rendered in any respect uncertain as to the àmount or time thereby 
prescribed for the payment of either principal or interest. 

The case is remanded to the court below, with directions to modif y 
its judgment in accordance with the views above expressed, with 
cost to the petitioner and appellant trust company. 

Amendment of Judgment. 

PER CURIAM. It is ordered that there be and hereby is added 
to the judgment heretofore entered herein the words : 

"And vrlth a provision to the effect that the holder of any of the bonds ad- 
judged by thls court to be valid be allowed to pay by such bonds any acceptei^> 
bid by such holder for the mortgaged property at any sale thereof." 
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DAVIS TRUST CO., OF ELKINS, W. VA., r. SMITH. 
(Circuit Court of Appeals, Fourth Circuit September 14, 1915.) 

No. 1361. 

1. Banks and Banking ©=3315 — Spécial Depositis— Commission as Tbustee. 

A trust Company, receiving a deposit of $15,000 on the agreemeut to 
pay semlannual interest at Its rate on spécial deposits, and to pay the 
principal to tbe depositor's three children when they arrived at 21, held 
it merely as a spécial deposit, and was not entitled to a commission for 
liolding and disbursing the amount; nor was it entitled to a commission 
on a subséquent deposit which It received in trust upon the same tenus. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 121&- 
1221 ; Dec. Dig. ©=5315.] 

2. Banks and Banking <S=5315 — Tbtjst Oompanies — Collections — Commis- 

sion — Reasonable Amount. 

A trust Company, receiving 2 bonds, of the par value of $1,000, to col- 
leet the coupons and apply the money aceording to the conditions of prévi- 
ens spécial deposits, after deducting a reasonable sum for the exécution 
of the trust, and subsequently receiving 25 $1,000 bonds on the same con- 
ditions, and collecting on the bonds the sum of $20,000, was entitled to a 
commission of 5 per cent, on the sum collected. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1219- 
1221 ; Dea Dig. <S=3315.] 

3. Banks and Banking <g=3315 — Teust Companies — Deposit of Stock — Com- 

mission. 

A trust Company, receiving stock of a corporation to be held on the same 
conditions as Interest-bearing bonds which it had also received and held 
in trust, receiving commission on the interest collected, where the stock 
paid no dividends, was entitled to no commission for merely holding it 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 1219- 
1221 ; Dec. Dig. <®=315.] 

4. Courts <©=5493 — United States Courts — Jurisdiction. 

Where the father of plaintUC and the Maryland Trust Company during 
her minority qualifled as her guardians in Maryland, and flled in the 
circuit court of West Virginia a pétition to remove the funds from that 
State to Maryland and for their custody, from the granting of which pé- 
tition the défendant trust company, holding the funds, appealed to the 
Suprême Court of Appeals of West Virginia pending which the questions 
on such appeal had become moot, and the plaintifC ward became of âge, 
plaintifC was entitled to hâve a Personal accounting, and the motion to 
dismiss for want of jurisdiction will be denied. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1340-1352; Dec. 
Dig. <g=j493.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by Samuel K. Smith, curator of the estate of Elise D. Price, 
deceased, against the Davis Trust Company, of Elkins, W. Va. Judg- 
ment for plaintiff, and défendant appeals. Affirmed. 

Ê=3For other cases ses same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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William MacDonald, of Keyser, W. Va., for appelîant. 

B. A. Richmond, of Cumberland, Md. (Samuel K. Smith, of Bal- 
timore, Md., Walter C. Capper, of Cumberland, Md., and Clarence E. 
Martin, of Martinsburg, W. Va., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This suit was instituted by appel- 
lee (complainant below) against the Davis Trust Company, of Elkins, 
W. Va. (défendant below), to recover certain commissions alleged to 
he due appellee. 

[1] The principal question involved in this controversy is as to 
the compensation to which the appelîant is entitled under the agree- 
ment by virtue of which certain deposits were made with the appel- 
îant from time to time, as appears from the record. It is contended 
by counsel that appelîant acted solely as trustée in the handling of 
the various amounts herein involved, and that therefore a reason- 
able sum should be allowed appelîant as compensation for the serv- 
ices performed in connection therewith. In view of the contentions 
of the respective parties, it becomes necessary to consider the material 
parts of the contract between them at the date of the deposit of the 
various sums by Col. Davis. 

It appears that the appelîant is a trust and banking company, en- 
gaged, among other things, in loaning money and receiving deposits. 
It appears that on the 29th day of April, 1902, Col. Davis made a 
first deposit with the trust company of $15,000, $5,000 of which was 
for the use of each of three children (of which Elise D. Price was 
one), until they respectively arrived at the âge of 21 years. The de- 
posit was accompanied by a statement which, among other things, 
contained the foUowing: 

"You [tbe trust company] paying semiannually to their guardlans In the 
meantime interest on each of said deposits at the rate paid or allowed by you 
on spécial deposits. * * • To each of said children, upon his or her ar- 
rlving at the âge of 21 years, you shall pay the principal sum of $5,000, with 
interest which may then be due on the same." 

It is earnestly contended by counsel for appelîant that it was the 
intention of Col. Davis,- in placing thèse funds in the hands of the 
trust company, that it should be reimbursed for holding and disburs- 
ing such funds by a commission on the same. We cannot assent to 
this interprétation of the contract. It is obvious that it was the pur- 
pose of Col. Davis to deposit those funds in the trust company, just 
as other parties deposit funds with a bank, from which they receive 
interest for the use of the same. It would'be unreasonable, as we 
view the évidence in connection with the contract, to hold otherwise. 
The principal amount deposited by Col. Davis was treated by the 
trust company as other deposits, and no doubt used by the bank just 
as it used funds of a similar character upon which it was paying in- 
terest. In other words, when we consider the contract between the 
parties, we iind that this is the ordinary transaction wherein one party 
deposits money for a stated period with a bank, in considération of 
which he is to receive from the bank interest at the rate of 4 per 
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cent. We fail to find anything in connection with this transaction 
that tends in the slightest degree to distinguish it from any other de- 
posit made in a bank under similar circumstances. 

The next transaction, wherein Col. Davis made a second deposit 
of $24,000, making in ail $39,000 in cash deposited with appellant 
for the benefit of the three children, was made with the following 
proviso : 

"AU of whlch Is to be held by you on spécial deposit in trust on the condi- 
tions and for the purposes following, viz., $13,000 for the use of eaeh of said 
children untll they respeetively arrive at the âge of 21 years. • * * ïo 
each of sald children upon his or her arriving at the âge of 21 years, you shall 
pay the principal sum of $13,000, with any interest that may then be due upon 
the same." 

Immediately below this proviso is to be found the following state- 
mènt with the signature of the trust company attached thereto: 

"The deposits named in the foregoing paper are received to be held in trust 
for the purpose and on the conditions named in said paper." 

It is provided as a condition in thèse various transactions that,. 
whenever one of the children in question should arrive at the âge of 
21 years, one-third of the amount thus deposited, to wit, $13,000, 
should be paid to such child. It would be manifestly unjust to hold 
that, in addition to loaning this money to appellant as a spécial de- 
posit at the rate of 4 per cent., appellant is entitled to a further com- 
pensation of 5 per cent, for handhng such funds. It appears that 
Miss Price, upon arriving at the âge of 21, to wit, on the 28th day of 
January, 1914, made a demand on the trust company through her at- 
torney for the payment of the sum of $13,000. ^Ve are of opinion 
that under this contract she was entitled to receive the same without 
being required to pay the trust company commissions or otherwise as 
compensation for the services they had been rendering in connection 
therewith. 

It appears that, instead of paying this amount, appellant only paid 
her $9,000, leaving due $4,000, which it refused to pay, upon the 
ground that it had a right to retain such sum as a commission on the 
amount of money handled, and also as a commission on the par value 
of the stocks and bonds. The court below refused to allow this sum, 
and decreed that appellee was entitled to the $4,000 and interest from 
the date of the said demand until the entry of the decree. 

The second assignment of error relates to the sum of $435.46, it 
being one-third of $1,306.38 coming to thèse children from the estate 
of Upton Buxton. Thèse funds were deposited by Col. Davis in the 
same manner as the other deposits to which we hâve referred. Un- 
der the circumstances, we think the ruling of the court below in 
treating thèse funds as being an ordinary deposit was eminently 
proper. 

[2] The next question relates to two items of bonds of the Coal 
& Coke Railway Company. The par value of thèse bonds amounted 
to $1,000 each, and they were placed with the trust company for the 
use of the children by two separate deposits. The first of thèse con- 
tracts of deposit recognizes the fact that Col. Davis had already de- 
posited with the trust company $39,000 in cash for the use of the 
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children upon the same conditions contained in his "former written 
stalement," made by him on the 27th day of July, 1902. It also ap- 
pears that thèse bonds were deposited to be held upon the conditions 
contained in the written statement of July 27, 1903, 

"except that, instead of your paying at the rate of 4 per cent, interest per 
annum on tlie face value of said bonds, you are to eut the coupons from the 
bonds as they each and severally become due and coUect the money for said 
coupons, and apply the same in ail respects as set forth in the written state- 
ment of July 27, 1908, after dedueting from the money received from the 
coupons on thèse bonds a reasonable sum for the exécution of this trust." 

It was obviously the purpose and intent of the parties to this con- 
tract that the only compensation the trust cornpany was to receive for 
the exécution of the trust should be a "reasonable sum," and as évi- 
dence of this fact it is provided that the corpus of the bonds shall be 
delivered to the children when they reach their majority. This, in our 
opinion, fully justifies the lower court in ruling as it did upon this 
point. 

The second deposit of 25 $1,000 bonds was made on December 28, 
1905. It was also provided that they were — 

"to be held in trust for the said Elise Davis Prlce, Katherine Davis Price, and 
Harry B. Price, upon the conditions set forth in thè written statement by you 
July 27, 1903, and March 13, 1905." 

This deposit was accepted by the trust cornpany upon the same con- 
ditions and terms as the former deposit of bonds. Therefore we are 
of opinion that for executing the trust the trust cornpany was only 
entitled to a reasonable compensation, to be paid as hereinbefore stat- 
ed. It appears that the coupons on the first deposit of bonds were 
promptly paid semiannually as they fell due, and that the trust corn- 
pany collected the same, amounting to $1,250, for 8% years ; the 
total amount thus collected being $10,625. It further appears that the 
coupons on the second deposit of 25 bonds were ail collected by the 
trust cornpany until the Ist of October, 1913, amounting to the sum 
of $9,375. Ail told, there was collected from the coupons of the first 
and second deposit of bonds the sum of $20,000. 

The court below held that the trust company was entitled to a com- 
mission on this income of 5 per cent. This, we think, is a reasonable 
compensation for the services performed. At the time demand was 
made upon the trust company for thèse bonds by the attorney for Miss 
Price, 16 of the bonds were delivered, leaving 2 in the hands of the 
trust company undivided. The court below, among other things, de- 
creed that one-third of the face value of thèse bonds, to wit, $666.66, 
be paid to the estate of Miss Price in f uU of any claim which she had 
upon coupons maturing April 1 and October 1, 1914. 

[3] The next question relates to the capital stock of the Coal & Coke 
Railway Company that was deposited with the trust company upon 
the same terms upon which the other securities had been deposited. 
On February 10, 1908, 800 shares of the preferred stock of the Coal 
& Coke Railway Company were deposited, on April 18, 1908, 600 
shares of the capital stock of said company were deposited, and on 
October 21, 1911, 312 shares of the preferred stock of this company 
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were deposited witli the trust company, making a total of stock de- 
posited of 1,712 shares. It was likewise provided that thèse stocks 
were "to be held by you [the trust company] upon the same condi- 
tions that other securities placed by me with you are held." It is ad- 
niitted that no dividends had been reaUzed upon the same. The 
face value of thèse stocks at $100 per share would be $171,200, one- 
third of which (Miss Price's share) would be $57,066. 

It is insisted that the trust company is entitled to five per cent, on 
the face value of thèse stocks as compensation for its services ren- 
dered in respect to the same. If this contention were correct, then 
the estate of Miss Price would hâve to pay the trust company $2,- 
853.30 for simply holding this stock in the bank at a time when it had 
practically rlo value and had never paid a dividend. By the decree of 
the court b^low 570 of thèse shares of stock were given to Miss Price. 
The trust company, in its statement, charged 5 per cent, on her share 
of the par value of thèse stocks, amounting to $2,843.30; 5 per cent, 
commission upon $16,666, her one-third share of the par value of the 
bonds, to wit, $833.30; 5 per cent, commission on the principal of 
$13,000, the balance of cash in bank, and her one-third of the $1,306.38 
derived from the estate of Upton Buxton. It was upon this theory 
that the trust company held the $4,000 balance of the $13,000 deposit- 
ed in cash, and the one-third of the $1,306.83 coming from the estate 
of Upton Buxton, to which Miss Price was entitled. If this claim 
had been allowed, it would hâve very nearly absorbed the balance of 
cash in the hands of the trust company. However, the court below 
refused to grant this allowance. 

In this connection it should be borne in mind that, while there was 
some extra service performed by the trustée in visiting Miss Price in 
Baltimore, executing leases for her benefit, and for costs and attor- 
ney's fées, for which the court allowed $300, one-third of which was 
charged to the estate of Miss Price, the items for which this allowance 
was made were not specified; but tlie court below had the parties be- 
fore it, heard ail the évidence bearing upon this point, and found as a 
fact that the services were not worth more than $300. We think this 
amount was ample, in view of what appeared in the record, and that 
by the decree the parties hâve obtained substantial justice. 

[4] The question of jurisdiction was raised in the court below on 
motion to dismiss. The court, in disposing of the same, said : 

"The motion to dlsmlss hère can only be based upon the fact that the father 
of plaintlff and a Maryland trust company, durlng her mmorlty, qualifled as 
guardians for her residing in Maryland, and filed in the circuit court of 
Minerai county a pétition to remôve the funds from this state to Maryland 
and to their custody. The prayer of this pétition was granted, and the de- 
fendant trust company appealed to the Suprême Court of Appeals of this 
state from the decree grantlng such transfer. This appeal remaina pendlng 
and undetermined. It is apparent that, by reason of the delay in this litiga- 
tion, ail questions arising in it are now necessarlly moot ones. The plain- 
tiff ward has become of âge, and is clearly entitled to bave the accounting 
for any payment to her personally, regardlesa of who may hâve been her 
guardlan or trustée, of her just and proper third part of thèse funds, bonds, 
and stocks deposited by Thos, B. Davis with défendant in trust for her, her 
brother, and sister, to be paid over in third shares to each as they arrive of 
âge. ïhis being so, the motion to dismiss in this case must be overruled." 
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In view of the foregoing, we think the refusai of the court below 
to dismiss the case for want of jurisdiction was eminently proper. 
The trust company had the use of the $39,000 cash deposited for 
the period mentioned, and were paid a commission of $1,000 for 
coUecting the coupons on the bonds, also a spécial allowance of $300 
for expenses, and by agreement with counsel $300 additional for at- 
torney's fées earned in the case at Martinsburg, which in our opinion 
was ample compensation for the services rendered. 

In view of thèse f acts, and for the reasons stated, we are of opinion 
that the decree of the court below should be 

Affirmed. 



MAPLECROFT MILLS v. CHILDS et al. 
(Circuit Court of Appeals, Fourth Circuit. September 16, 1915.) 

Ko. 1352. 

1. Bankbuftcy ®=>60 — AcT of Bankkuptcy — Appointment of Receivee. 

The appointment of a receiver for a corporation by a state court, un- 
der a statute authorizing such appointment wliere the défendant "Is In 
Imminent danger of insolvency," on a pétition which showed that, while 
the corporation, by reason of gênerai business conditions, was unable ta 
meet its obligations, its assets at a fair valuation were worth nearly 
double the amount of its indebtedness, does not constitute an act of 
bankruptcy, under Bankr. Act July 1, 1898, c. 541, § 3a (4), as amended 
by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 79T (Comp. St. 1913, § 9587). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 80; Dec. 
Dig. <S=>60.] 

2, BANKBUPTcr ©=60 — Acts of Bankeuptct — Appointment of Eeceivee— 

"INSOLVENT." 

To render the appointment of a receiver for a corporation an act of 
bankruptcy, withln Bankr. Act July 1, 1898, § 3a (4), as amended by Act 
Feb. 5, 1S)03, § 2, it must be shown that the corporation was "insolvent," 
as deflned in section 1 (15) (Comp. St. 1913, | 9585), in that Its property 
at a fair valuation was not sufficlent to pay its debts, and that the ap- 
pointment was made because of such insolvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 80; Dec. 
Dig. ®=>60. 

For other définitions, see Words and Phrases, First and Second Séries, 
Insolvent.] 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville, in Bankruptcy ; Henry A. M. 
Smith, Judge. 

In the matter of the Maplecroft Mills, alleged bankrupt. Such cor- 
poration was adjudged a bankrupt on pétition of C. S. Childs and 
others, on the instructed verdict of a jury (218 Fed. 659), and brings 
error. Reversed. 

B. F. Martin and Joseph A. McCullough, both of Greenville, S. C. 
(McCullough, Martin & Blythe, of Greenville, S. C., on the brief), for 
plaintifï in error. 

(g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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James L. Mayson, of Atlanta, Ga., and John H. Earle, of Greenville, 
S. C. (Paul E. Johnson, of Atlanta, Ga., on the brief), for défendants 
in error. 

Bef ore PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. Petitioners, C. S. Childs and W. J. 
Fullerton, partners doing business ^s Wilson & Bradbury, Coal Creek 
Coal Company, a Tennessee corporation, and Chas. J. Webb, doing 
business in Philadelphia as Chas. J. Webb & Co., brought their pétition 
in September, 1914, seeking to hâve Maplecroft Mills, a South Caro- 
lina corporation, declared an involuntary bankrupt. A single act of 
bankruptcy was alleged, to wit : 

"That within four months preceding the filiiig of this pétition, vlz., on the 
25th day of August, 1914, the said Maplecroft Mills, while insolvent, com- 
iiiitted an act of bankruptcy, wherein it and its offlcers did, beeause of Its iri- 
solvency, allow a receiver to be put in charge of its property under the laws 
of the State of South Carolina." 

The ansvver of the mills denied that it had committed the act of 
bankruptcy set forth in the pétition, or that it was insolvent, and 
averred that it should not be declared bankrupt for any cause alleged 
in said pétition, and demanded a jury trial. The cause came on for 
trial before a jury, and as a part of their testimony petitioning credi- 
tors introduced in évidence the record from the state court in the case 
in which they alleged that a receiver had been appointed. 

Thereupon the court, without hearing further évidence from the 
petitioners, and without afifording respondent an opportunity to intro- 
duce évidence, held that the construction of the record was for the 
court, and if the court should détermine that it appeared "upon the 
face of this record that the property of Maplecroft Mills was, upon 
the date stated, placéd in the hands of a receiver by the state court 
beeause of insolvency, it is the duty of the court to instruct the. jury 
to find a verdict to that effect." The court held that a "proper con- 
struction of the record so put in évidence was to the effect that it aj>- 
peared upon the face thereof that, beeause of insolvency, a receiver 
was, on the 25th day of August, 1914, by the court of common pleas 
for Pickens county, placed in charge of Maplecroft Mills," and there- 
upon directed a verdict to that effect to be rendered by the jury, which 
was donc. 

Counsel duly excepted to the instructions of the court, and upon 
the coming in of the verdict moved the court for a new trial on the 
grounds set out in the record and in the order of the court overruling 
motion for a new trial. The court, after considering the motion for a 
new trial, filed an opinion overruling such motion, and the cause cornes 
hère on writ of error. 

[1] The controlling question presented for our considération is as 
to whether the court below erred in holding that it sufficiently appeared 
on the face of the pétition filed in the court of common pleas for 
Pickens county, upon which a receiver was appointed, that Maple- 
croft Mills was insolvent as contemplated by section 3a of the Bank- 
ruptcy Act. The act as aniended in 1903 provides that certain acts 
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of bankruptcy by a person shall consist of his having "made a gênerai 
assignment for the benefit of his creditors, or, being insolvent, applied 
for a receiver or trustée for his property, or because of insolvency 
a receiver or trustée has been put in charge of his property under the 
law of a State, of a territory, or of the United States." Upon the prop- 
er construction of this provision dépends the détermination of this 
cause. Of course, if the receiver was appointed in the state court 
because of the insolvency contemplated by the statute, the ruling of 
the lower court was not erroneous. 

The complaint in the state court, on its face, shows that the cor- 
poration was in imminent danger of insolvency ; but it does not show 
actual insolvency. It appears from the record in the state court that 
there were no lien creditors ; that there were on July 1, 1913, unse- 
cured debts amounting in the aggregate to $176,184.23. It further 
appears from the pétition that the alleged bankrupt had assets amount- 
ing in the aggregate to $313,068.20, consisting of property and plant, 
$253,489.80, and other assets as follows: $54,096.53, $3,790.91, $504.- 
94, $483.68, and $702.34, thèse amounting in the aggregate, as we hâve 
stated, to $313,068.20. Thus it will be seen that it appears on the face 
of the pétition that the assets exceeded the liabilities $140,0(X). It is 
also alleged in the complaint filed in the receivership suit that if the 
property (by which we understand is meant the real estate and plant) 
were sold at a f orced sale it might not bring 50 per cent, of its actual 
value. 

However, assuming that this property should be sold at a forced 
sale and did not bring more than 50 per cent, of its true value, nèver- 
theless, by such sale there could be realized the sum of $126,744.90. 
If we add to this the actual value of the quick assets, consisting of 
cash, cotton, stock in process, goods, Insurance, interest, etc., which 
amounts to $59,578.40, a sufficient sum would be realized to pay the 
indebtedness and leave a balance of $10,000. 

It is insisted by counsel for the alleged bankrupt that, if they had 
been afforded an opportunity in the court below, they could hâve shown 
that the plant and real estate were worth more than 50 cents on the 
dollar. Among other things, it appears in the complaint filed in the 
state court: 

"That a large amount of this indebtedness is in the shape of notes payable, 
maiiy of which are past due, and that another large amount is in the shape of 
accounts payable, of which also many are now past due ; that many others of 
thèse debts will fall due within a very short time, and the défendant corpo- 
ration is unable to pay said past-due indebtedness and the indebtedness that 
will shortly become due, and that it is without crédit that wlU enable it to 
borrow the money with which to meet its obligations and continue its busi- 
ness ; that a statement of its affairs, of date July 1, 1914, is attached hereto, 
marked 'Exhibit A,' and made a part of this complaint. Changes that hâve 
taken place since that time in the varions items are inconsiderable. Plain- 
tlffs further allège that the défendant corporation admits its inablllty to pay 
its debts, and plaintlffs are advised that many of the creditors threaten, and 
will immediately begin, to bring suit upon the obligations of the défendant 
corporation, and to coUect by judgment and exécution agalnst the said de- 
fendant, with the resuit that the mills will be closed down and its property 
eacrificed, to the great détriment of creditors and stoekholders, who will suffer 
irréparable injury unless this court intervenes; that, under normal condi- 

226 F.— 27 
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tiens, as plaintlffs are informed and belleve, the défendant corporation could 
carry on Its business, but that the European war and récent developments In 
the flnancial and industrial world render it lmi)osslble for the défendant cor- 
poration to finance its business, procure crédit that it must hâve for that 
purpose, properly préserve its assets, and maintaln it as a golng concern, al- 
though the plant and business of the said corporation Is worth much more as 
a going concern than If It were forced, from lack of funds, to shut down ; 
that it has a vrell-organized labor force, employing about 125 people, and 
thèse, in case of a shut-down, would be thrown ont of business and scattered, 
to the great détriment and loss of thé défendant corporation, whlcli has buUt 
up said organization at a large eost; that In the présent condition of the 
money market, and in the adverse circumstances existlng in the industrial 
and financlal world, as plaintiffs are Informed and belleve, the property of 
the défendant corporation probably would not, at forced sale, bring fifty (50) 
per cent, of its actual value, and that it is greatly to the interest of the 
credltors and stockholders to conserve the property and business of the défend- 
ant corporation, and to this end it is advisable and neeessary that a receiver 
be appolnted of the assets, wlth full power to operate the plant, manufacture 
goods, to buy cotton and supplies, to sell the products, and to do ail other 
things proper and neeessary to continue said business ; and that to this end 
the receiver be authorized to borrow money in order to carry on said busi- 
ness, and that he continue said business as a going concern untll a reorganiza- 
tion can be effeeted, or a sale of the property be had, or untll such time as 
it will be expédient or possible to make arrangements to meet the demanda of 
its credltors ; and that it is neeessary, in order to conserve the assets and 
value of defendant's business, that ail credltors and stockholders be enjoined 
from sulng or brlnging any légal proceedlngs, except in this action." 

[2] It was obviously not the purpose of Congress, in using the 
terms "being insolvent," or "because of insolvency," to hâve the same 
apply when the facts upon which a receiver was appointée! only show 
that its assets would not bring enough to pay its debts at a forced 
sale, or where there was imminent danger of insolvency. The fact 
that respondent deemed it neeessary to make application for the ap- 
pointment of a receiver in order to enable it to secure temporary re- 
lief should not be used to its préjudice in a court of bankruptcy, unless 
it clearly appears upon the face of the complaint filed in the state court 
that respondent was insolvent within the meaning of the Bankruptcy 
Act at the date of the filing of the same. 

Section 1, clause 15, of the act, which is in the following language, 
clearly shows what is neeessary to constitute insolvency: 

"A person shall be deemed insolvent within the provisions of this Act when- 
ever the aggregate of his property, exclusive of any property which he may 
hâve conveyed, transferred, concealed, or removed, or permitted to be con- 
cealed or removed, wlth intent to defraud, hlnder, or delay his credltors, shall 
not, at a fair valuatlon, be sufflclent in amount to pay his debts." 

This statute (while remédiai) should be construed strictly in a case like 
the one at bar. In other words, its scope should not be enlarged so 
as to include transactions that may appear to be analogous but are ob- 
viously not contemplated by the statute. The South Carolina statute 
expressly authorizes the state court to appoint a receiver of a cor- 
poration when it is in imminent danger of insolvency, and, at most, 
the complaint shows no worse condition than that. 

A court of bankruptcy has no power to extend the Bankrupt Act so 
as to cover a case where a receiver has been appointed under the au- 
thority of a state law on account of danger of insolvency, when the 
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statute expressly limits its opération to actual insolvency. It not in- 
f requently occurs that a creditor like respondent lias sufficient assets to 
pay his indebtedness provided he can temporarily avoid being "forced 
to the wall," and it could not hâve been the intention of Congress that 
such a person should be deemed a bankrupt as defined by clause 15, 
section 1, of the Bankruptcy Act. 

In other words, it is just as essential in a proceeding of this kind 
that it should appear by allégation and proof that an alleged bank- 
rupt is insolvent within the meaning of clause 15, section 1, of the Bank- 
ruptcy Act, as it would be if this were a pétition filed for the purpose 
of having a creditor declared an involuntary bankrupt. It should be 
borne in mind that the burden is upon the petitioners to show that re- 
spondent has committed an act which brings it within the purview of 
the statute. Collier on Bankruptcy (lOth Ed.) p. 104, contains the fol- 
lowing : 

"Petitionlng creditors, relylng on this act of bankruptcy, must allège and 
prove insolvency when the application for a receiver or trustée was made, 
and if the receivership or trusteeship was secured upon the application of any 
other person it must be shown that such receivership or trusteeship was ob- 
tained because of insolvency." 

The case of In re Wm. S. Butler & Co., Inc., 207 Fed. 705, 125 C. C. 
A. 223,^ is analogous to the case at bar. This case was decided by 
the Circuit Court of Appeais for the First Circuit; Judge Putnam 
dissenting. The opinion on behalf of the majority of the court was 
written by Bingham, Circuit Judge. It deals with the subject in a com- 
prehensive manner, and many cases are cited in support of the conclu- 
sion reached by the majority of the court. Syllabus 2 is in the follow- 
ing language : 

"Where the appointaient of recelvers for a corporation was clalmed as an 
act of bankruptcy, and the only évidence of the grounds on which they were 
appointed was the bill, answer, and decree, which blll applied for the ap- 
pointaient on the ground that the corporation was unable to meet its obliga- 
tions as they matured in the ordlnary course of business and did not allège 
that the corporatlon's property at a fair valuation was insufficient to pay its 
debts, and tlie prayer was granted only to the extent of appointing receivers 
to assume control of the business and conduct the company's affairs until 
otherwise ordered by the court, there was no flnding of insolvency sufficient 
to constitute an act of bankruptcy." 

This case is very much is point, and, we think, properly disposes 
of the question involved in this controversy. While we hâve carefully 
considered the very able and persuasive opinion of the court below 
we are not prepared to accept the views therein expressed. We hâve 
also considered the cases relied upon by petitioners to sustain their con- 
tentions. They are easily distinguished from the case at bar, and, 
therefore, in our opinion do not apply to the question involved herein. 

In view of the facts upon which the appointment of a receiver in the 
State court was made, we are impelled to the conclusion that the court 
below erred in holding that the respondent was insolvent in the sensé 
in which the term is used in the Bankruptcy Act. To say the least, 
respondent was entitled to hâve the question as to its insolvency tried 
by a jury. The petitioners may, if so advised, amend their pétition so 

•Pétition lor certiorarl denied by Suprême Court ol the United States. , . . 
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as to allège insolvency as contemplated by section 1, clause 15, of the 
Bankruptcy Act. 

We do net deem it necessary to enter into a discussion of the ques- 
tions raised by the other assignments of error. 

For the reasons stated, the judgment of the lower court is reversed, 
and the case remanded, with instructions for further proceedings in 
accordance with views herein expressed, 

Reversed. 



LATHAM et al. v. UNITED STATEÎS. • 
(Circuit Court of Appeals, Fifth Circuit. October 4, 1915.) 
No. 2634. 
1. Geakd Juet ®=»39— Peocedure— Pkesekce of Unautiiorized Peeson— 

CLEEK in DISTEICT ATTOENEY'S OlTICE. 

The présence of a clerk in the district attorney's office, wha was an 
expert stenographer, and who, at the district attorney's Instance, took 
sténographie notes of the testimony of witnesses examlned by the grand 
Jury on which the indictment was found, although he took an oath before 
the clerk of the court to keep the proceedings secret, was a substantial 
violation of defendant's right, and ground for quashing the indictment, 
although no préjudice therefrom was alleged or shown; Act June 30, 
1906, c. 3935, 34 Stat. 816 (Comp. St. 1913, § 534), only authorizing cer- 
tain persons, not includlng the district attorney's clerk and stenographer, 
to participate in grand Jury proceedings. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. § 82; Dec. 
Dig. <S=339.] 

2., Criminal Law <S=5730— Tbiai^-Remabks or Pbosecutob. 

In a prosecution for devising a fraudulent scheme for obtaining money, 
etc., by means of the post office, by advertised médical treatment, wliere 
the issue was whether the scheme was devised with a fraudulent inteut, 
and where only one witness testified that he had paid money to défend- 
ants, the district attorney's remark, in closlng, that, had the train not 
heen late, he would hâve had another witness, who would hâve testified 
Uiat he had been defrauded though the court at once cautioned the jury 
not to corisider it was prejudlclal to defendant's right to a verdict on 
the testimony of witnesses. 

[Ed. Note. — ^For other cases, see Criminal I.aw, Cent. Dig. § 1693 ; 
Dec. Dig. <S=5730.] 

In Error to the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

George B. Latham and Frank Flood were convicted for devising 
a fraudulent scheme for obtaining money, etc., by means of the 
post office, and they bring error. Reversed and remanded, with in- 
structions to grant the motion to quash the indictment. 

Wm. H. Atwell, of Dallas, Tex., for plaintiffs in error. 
James 0. Wilson, U. S. Atty., and Wm. E. Allen, Asst. U. S. Atty., 
both of Dallas, Tex., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

<gz=>For other cases see same topic- & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denied November 19, 1935. 
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CALL, District Judge. On January 24, 1914, George B. Latham, 
Frank Flood, and J. H. Terrill were, in the District Court for the 
Northern District of Texas, indicted in four counts, charged with 
devising a fraudulent schéma for obtaining money, etc., by means 
of the post office estabHshment of the United States, acting under the 
names of the Terrill Médical Institute and the New Method Treat- 
ment Company. 

[1] On January 30, 1914, a motion to abate the indictment was 
made. This motion was denied, and subsequently a motion for con- 
tinuance was granted Terrill, ,and Latham and Flood put on trial and 
convicted. Thèse latter sue out writ of error, and assign as error 
the action of the court in denying the motion to abate, and is contained 
in the twenty-second assignment of error, as follows : 

"The court erred in overruling défendants' motion to abate, because, from 
tlie said motion and by the testiraony taken tliereunder, it was clearly shown 
to tbe court that an- unautliorlzed person was présent In the grand jury 
room during the taking of testimony by that body relating to this indict- 
ment." 

This assignment must be disposed of at the threshold of the case. 
If it is well taken, it disposes of this writ of error, and any décision 
on the other assignments would be obiter. 

The testimony contained in the bill of exceptions shows that one 
Lantz, who was a clerk in the office of the district attorney, and an 
adept stenographer, after having subscribed an oath before the clerk 
of the court to keep secret the proceedings of the grand jury, at the 
instance of the district attorney, was présent in the grand jury room' 
and taking sténographie notes of the testimony of witnesses examined 
by the grand jury in investigating this case, and upon which testi- 
mony the indictment in this case was found. The question of wheth- 
er the présence of this unauthorized person in the grand jury room 
during the investigation by them of this case is good ground to abate 
and quash the indictment found is squarely presented to this court. 

The décisions of the courts on this question are not uniform. Dif- 
férent courts hâve taken différent views on this question. From very 
early times the proceedings before the grand jury, in taking testi- 
mony and in deliberating thereon, are required to be held in secret. It 
is a rule of universal application wherever the System of grand juries 
are in effect. Wigmore on Evidence, § 2360 et seq. ; Greenleaf on Evi- 
dence, § 252 et seq. This rule rests upon public policy and in further- 
ance of justice. It is intended for the protection of the government 
and the citizen. The rights thus secured cannot be invaded without 
détriment to each. The cases where this rule may be waived by the 
courts are well defined, and are based upon sound principle. 

Mr. Greenleaf and Mr. Wigmore discuss the reasons for the rule, 
and in Wigmore will be found an instructive and interesting dis- 
cussion of the reasons for, and the history of, the rule, as well as the 
circumstances under which courts may waive its requirements and 
permit those proceedings to be disclosed. The statutes of the sev- 
eral states recognize it, both by prescribing the oath to be taken, and 
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by providing what persons, other than the grand jurors and the wit- 
ness being examined, may be présent, during such examination. 

We may start, then, with this rlile firmly imbedded in our juris- 
prudence. And it must be maintained until the législative branch of 
the government sees fit to change it. Judge Bellinger, in the Edgerton 
Case, says: 

"It Is beyond question that no person, oUier than a witness undergoing ex- 
amination and the attorney for the government, can be présent during the 
sessions of the grand jury." 

And, further, he says: 

"There must not only be no improper influence or suggestion In the grand 
jury room, but, as suggested in Lewis v. Commlssioners, 74 N. 0. 194, there 
must be no opportunity therefor. If the présence of an uuauthorized person 
In the grand jury room may be excused, who wlll set bounds to the abuse to 
follow such a breach of the safeguards Which surround the grand Jury." 
United States v. Edgerton (D. C.) 80 Fed. 375. 

In that case the unauthorized person was an expert, but on prin- 
ciple the différence in occupation could scarcely be material. Judge 
Thomas, in the Rosenthal Case, refers with approval to the Edgerton 
Case, and, after an exhaustive and learned discussion of the rule, has 
this to say : 

"The inconvenience of resubmitting the matter to the grand jury is tem- 
porary ; the injustice of denylng the défendants Investigation pursuant to 
the lavr of the land would be perpétuai." United States v. Kosentlial (O. C.) 
121 Fed. 862. 

In this case the person before the grand jury was a lawyer acting 
under instructions from the Attorney General. No improper conduct 
charged and no claim of improper évidence produced before the grand 
jury. It was prior to the act of 1906, empowering the Attorney Gen- 
eral and certain persons at his request tp appear before the grand jury. 
His présence and participation in the proceedings before the grand 
jury was held to invade the rights of the défendant, and the indictments 
were quashed. In United States v. Virginia-Carolina Chemical Co., 
(C. C.) 163 Fed. 66, the Rosenthal Case was followed, and the indict- 
ment quashed. 

United States v. Heinze (C. C.) 177 Fed. 770, was another case of an 
expert before the grand jury, under a spécial appointment by the 
Attorney General, to aid the district attorney. The indictment was 
quashed. Judge Hough in that case says: 

"If there be a settled method of conducting the délibérations of grand 
jurors, established by générations of procédure, based on the expérience of 
many courts in many eommunitles, and evidenced by the décisions of au- 
thoritative tribunalsi, such method must be followed until the Législature 
sees fit to overturn the old rule." 

In the cases of United States v. Rubin (D. C.) 218 Fed. 245, and 
United States v. Phila. & R. Ry. Co. (D. C.) 221 Fed. 683, the courts 
quashed the indictments because of the présence of stenographers in 
the grand jury room. The case of United States v. Wm. Rockefeller et 
al. (D. C.) 221 Fed. 463, was commented upon by Judge Thompson 
in the Phila. & R. Ry. Co. Case, and the reasoning of Judge Sessions in 
the Rockefeller Case to some extent criticized. Judge Sessions says: 
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"It seems to me that, if the testimony given before the grand jury may 
not, under any eircumstances or conditions, be made a matter of record and 
référence, we are opening the door very wlde, and inviting, not only perjured 
and incompétent testimony, but even gossip and conjecture, before tlie grand 
jury. * » * And, if no safeguards are provided, many witnesses may 
be influenced or persuaded or induced to indulge in statements and accusa- 
tions wliich ought not to be permltted or tolerated." 

Judge Thompson pertinently remarks: 

"If a record is to be lîept of tlie proceedings before the grand jury upon 
those grounds, It should be equally open to the défendant and to the govem- 
ment." 

And Judge Hough's language in the Heinze Case, above referred to, 
is equally pertinent: 

"If there be a settled method of conducting the délibérations of grand 
jurors, established, * * * such methods must be followed until the Lég- 
islature sees fit to overturn the old rule." 

In 1906 Congress had this whole matter before it, when the act 
allowing certain persons to participate in proceedings before grand 
juries was passed, and the discussions on that act will show that the 
rule, as established by the décisions in several cases referred to, was 
recognized. Had Congress so desired, a record of the proceedings 
before grand juries could and would hâve been authorized under 
proper précautions. 

It seems to me that the reasoning of Judge Sessions is faulty in 
many respects. How would the présence of a stenographer, and the 
fact that he was taking down the testimony of the witnesses, dis- 
courage perjury? How would it prevent incompétent testimony, or 
even gossip and conjecture, or how would it prevent witnesses from 
being influenced or persuaded or induced to indulge in statements or 
accusations? The only possible office such a sténographie report of 
the testimony could serve would be that of refreshing the memory of 
a witness as to those statements, in the event of a prosecution for per- 
jury committed before the grand jury, or in case of impeachment 
at a subséquent trial. It seems to me that the learned judge overlooked 
the fact that the district attomey, or his assistant, has a right to be, and 
usually is, in important cases almost certainly, présent at examination 
of witnesses; and certainly a court would not be justiiîed in the as- 
sumption that this government officiai would prostitute his office to 
influence or persuade or induce witnesses to indulge in statements or 
accusations. If he was so inclined, the mère présence of a stenog- 
rapher, of his own sélection, would deter him but little. 

It would, no doubt, be very convenient and of the utmost assistance 
to the prosecuting officer in the préparation of his case for trial to hâve 
the sténographie report of the testimony of the witnesses given before 
the grand jury, and such an argument might with propriety be ad- 
dressed to the Congress to induce it to pass such a law, but comes with 
no force to a court to authorize an invasion of the right of a défend- 
ant. Under the act of Congress there are at least 16 members of 
the grand jury, each of whom may be called in a proper case to testify 
what a witness has said before them ; certainly, then, the présence of 
a stenographer is not necessary to prove the witness' testimony. 
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In 1906, Congress passed an act (34 Stat. 816, c. 3935), before refer- 
red to, empowering certain persons to participate in grand jury pro- 
ceedings. This act can hâve no application to this case, except to show 
a récognition of the rule theretofore existing and announced in the 
Edgerton Case. Most of the cases taking a contrary view are based 
upon the argument of convenience, as in the Rockef eller Case ; but the 
answer to that whole argument is that Congress has authorized certain 
persons to be présent at grand jury sessions and take part therein, but 
stenographers and clerks to district attorneys are not in that class. 

Contention is made that there is no allégation or proof that thèse 
défendants were prejudiced by the présence of the stenographer. Sec- 
tion 1025, R. S. (Comp. St. 1913, § 1691), and the rule and décisions on 
pleas in abatement are appealed to to validate the indictment in this 
case. Of course, if this were merely an irregularity or informaHty, 
and no préjudice alleged and proven, then the indictment ought not to 
hâve been quashed. In none of the cases I hâve referred to was there 
any préjudice shown, save probably two cases. In ail of them partici- 
pation in those proceedings, some more, some less, was shown. Will 
the amount of participation be the criterion for décision as to whether 
it is a substantial right or an informality? Or is it sufficient to show 
participation by an unauthorized person ? 

The right of the citizen to an investigation by a grand jury pursuant 
to the law of the land is invaded by the participation of an unauthoriz- 
ed person in such proceedings, be that participation great or small. It 
is not necessary that participation should be corrupt, or that unfair 
means were used. If the person participating was unauthorized, it was 
unlawful. And this would be an unlawful invasion of the right of the 
citizen, and unless this unlawful invasion is rectifîed by a proper tribu- 
nal at the instance of the citizen, it becomes a justified illegality; and 
in the words of Judge Hough : 

"A justified Illegality, bowever trivial of Itself, is of the hlghest Importance." 

We cannot, therefore, assent to the doctrine that the présence in the 
grand jury room of the stenographer, and his participation in such 
proceedings to the extent of taking testimony of witnesses before the 
grand jury, is an informality, and, unless préjudice is alleged and 
shown, the motion should be denied. It is in my judgment a matter 
of substance. The statute relied upon to save this indictment has 
been on the statute books for many years, and was no doubt consider- 
ed by the courts in the décisions referred to. We are therefore of 
opinion that the assignment is sustained, and the motion should hâve 
been granted, and the indictment quashed. 

[2] While the foregoing disposes of this case, and while, as I hâve 
said before, it is obiter to discuss and make any ruling on the other 
assignments, yet we think it timely and proper to notice the twenty- 
seventh assignment of error, that on a new indictment and retrial of 
this case the same f ault shall not again occur. 

There could hâve been no doubt upon the minds of the jury and the 
court of the fact the mails were used and intended to be used to carry 
out the plans of the défendants, and thus the only live question in the 
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case was whether the scheme was devised with a fraudulent intent. 
After the défendants had closed their testimony, the governiiient in re- 
buttal introduced a witness, Faulkner, whose testimony tended to prove 
that he had paid $75, without the benefit from the treatment received. 
In argument the défendants' counsel commented on the fact that only 
one witness had been produced to show that any money had been re- 
ceived, etc., a proper comment on his part. The district attorney, in 
closing the case for the government, made the statement that, had the 
train not been three hours late, he would hâve had another witness, who 
would hâve testified that he also had been defrauded. The défendants' 
counsel immediately objected, and the objection was sustained by the 
court, and the jury properly cautioned not to consider said statement of 
counsel. 

The défendants' counsel assign thèse remarks as error in his twenty- 
seventh assignment. The almost unbroken line of authorities hold 
that it is to the action of the court upon the objection to which error 
may be assigned ; that, if the court stops counsel and cautions the jury, 
this cures the violation of the défendants' right to a trial and verdict 
on the testimony of witnesses, and not statements of counsel not based 
on testimony. And in ordinary cases this is the correct rule. Yet in 
each of the cases expressions will be found which miiitate against this 
view in exceptional cases. 

Every one must reahze that there are exceptional cases where, al- 
though the court docs stop counsel, and does caution the jury, the im- 
pression has been made by the remarks of counsel, and although the 
jury honestly try to ignore that impression, it still enters into and forms 
a part of the verdict. In such cases the trial court should set aside the 
verdict on motion for a new trial. The language of Justice Fowler, in 
Tucker v. Henniker, 41 N. H. 325, is pertinent, and applies with great 
force to criminal prosecutions : 

"Yet the necessary effect is to bring the statements of counsel to bear upon 
the verdict with more or less force, accordlng to elrcumstauces ; and if they in 
the slightest degree influenced the flnding, the law is violated, and the purity 
and impartiality of the trial taniished and weakened. * • * It is un- 
reasonable to believe the jury will utterly disregard them. They may struggle 
to disregard them. They may think they hâve done so, and still be led invol- 
untarily to shape their verdict under their influence. That influence will be 
more or less, according to the character of the counsel, his skill and adroit- 
ness in argument, and the force and naturalness with which he is able to cou- 
nect the facts he states with the évidence and circumstances of the case. ïo 
an extent not definable, yet to a dangerous extent, they unavoidably operate 
as évidence which must more or less influence the minds of the jury, not 
given under oath, without cross-examlnation, ançl irrespective of ail those pre- 
cautionary rules by which competeney and pertinency are tested." 

The prosecuting officer is usually a person of considérable influence 
in the community, and the fact that he represents the government of 
the United States lends weight and importance to his utterances. He 
does not occupy the position of a defendant's counsel, but appears be- 
fore the jury clothed in officiai raiment, discharging an officiai duty. 
The realization of thèse considérations should lead the officer to the 
exercise of the utmost care and caution in making statements bef ore the 
jury, and should induce him to confine his arguments and statements 
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to the testimony of the witnesses, in order that no right of the défend- 
ant is violated. 

It will be borne in mind in this case that the great volume of testi- 
mony was given by post office inspectors, writing decoy letters and giv- 
ing simulated symptoms, and that the only witness who had in reality 
consulted the défendants was Faulkner. While the fact that any one 
was actually defrauded may not hâve been material, yet the fact that 
people had been defrauded by the scheme would, necessarily, hâve had 
great weight with the jury in arriving at their conclusion that a scheme 
had been formed with intent to defraud. It seems to me impossible to 
say that the remarks of the district attorney were not prejudicial to the 
défendants' right to a verdict on the testimony of witnesses. State v. 
Underwood, 17 N. C. 502; Jenkins v. N. C. Ore Dressing Co., 65 N. 
C. 563. 

For the reasons hereinbefore given, the judgment of the District 
Court is reversed, and the cause remanded to the trial court, with in- 
structions to grant the motion to quash the indictment. 



CHICAGO, M. & ST. P. RY. CO. et al. v. CLEMENT. * 
(Circuit Court of Appeals, Ninth Circuit. October 4, 1915.) 
No. 2570. 

1. DeATH <S=11— STATUTES— CONSTBITCTION. 

Under Bev. Codes Mont. § 6494, provlding that an action, or cause 
of action, shall not abate by tbe deatli of a party, but shall, in ail cases 
where a cause of action arose In favor of such party, survive and be 
maintained by bis représentative, no new rlght of action is created, and 
the representative's rlght is conditloned upon the right of the party to 
main tain an action hlmself; hence, ta a case of instantaneous death, 
the représentative çannot recover for consclous sufferlng by his deceased 
before death, for deceased hlmself would hâve no action. 

[Kd. Note. — For other cases, see Death, Cent. Dig. §§ 10, 15 ; Dec. Dig. 

<g=5ll.] 

2. Death ©=377— Actions— EvioENCBi—SuFriciENCT. 

In an action for damages for sufferlng endured by deceased, who was 
nin down by a train, évidence TieM insufficient to ralse the question that 
deceased underwent any pain or sufferlng before death. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 96; Dec. Dîg. <©=> 
77.] 

In Error to the District Court of the United States for the Dis- 
trict of Montana; Geo. M. Bourquin, Judge. 

Action by David Clément, as administrator of the estate of David 
Clément, Jr., deceased, against the Chicago, Milwaukee & St. Paul 
Railway Company and others. There was a judgment for plaintifï, 
and défendants bring error. Reversed and remanded. 

The plaintifC's intestate was in an inclosed milk wagon, having a glass front 
and slde doors, drawn by two horses. and he was drlvlng at a slow trot, 
or about âve miles an hour, at 4 o'clock on a November morning, on a street 
which was 80 feet wlde, across which ran the défendants' railroad track. 
At the crossing the wagon was struck by the sloping rear end of a swltch 

<3=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Rehearing denled November 8, 1915. 
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engine, drawlng 12 cars loaded with coke and coal, backing westward at 
about six miles per hour. The wagon was carried along the track for about 
250 feet, and until tbe train stopped. Immédiate search was made by tJie 
train hands for the body of the driver of the wagon, and it was found mangled 
under the cars, about 100 feet west of the street, with the head severed at 
the bridge of the nose, but blood was found about 50 feet from the street, 
and several portions of the body were found at about 90 feet from the street. 
When found the deceased was dead. No witness saw him until he was found 
dead, and no outery was heard from him at any time. Among the errors 
assigned is the déniai of the défendants' motion, made at the conclusion of 
the testimony, for a directed verdict in their favor. 

George F. ,Shelton, Fred J. Furman, and A. J. Verheyen, ail of 
Butte, Mont., for plaintiffs in error. 

Burton K. Wheeler and A. A. Grorud, both of Butte, Mont, and 
H. G. Murphy, of Helena, Mont, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The présent action was brought to recover damages for the in jury 
and suffering endured by the deceased. The complaint alleged that 
between the time when the in jury was inflicted upon him and his 
death, he had a cause of action against the défendants for said in- 
juries, and that the cause of action survived to his administrator. 
Section 6494 of the Revised Codes of Montana provides that an ac- 
tion or cause of action shall not abate by the death of a party, but 
shall, in ail cases where a cause of action arose in favor of such party 
prior to his death, survive and be maintained by his représentative. 
In ascertaining the meaning of that statute, we are to be guided by 
the construction given it by the Suprême Court of Montana. In 
Dillon V. Great Northern Ry. Co., 38 Mont 485, 100 Pac. 960, it 
was held that the statute présupposes the existence of a cause of action 
in favor of the deceased, that it does not create a new cause of action, 
but carries forward and préserves to his heirs and représentatives the 
right which the deceased had before his démise. In that case the 
deceased had been killed in a railroad collision, and from the agreed 
statement of facts it appeared that he was instantly and immediately 
killed, and did not survive for a second after the accident. The court 
held that there could be no survival of an action in the heirs, since 
the wrong and the death of the décèdent were coïncident in point of 
time. In Melzner v. Northern Pac. Ry. Co., 46 Mont. 162, 127 Pac. 
146, the court said that the évidence was sufficient to show that the 
décèdent survived his injuries for an appréciable length of time, "and 
therefore he had a cause of action for damages for the injuries sus- 
tained." The court cited Dillon v. Great Northern Railway, supra, 
and in both cases Kellow v. Central lowa Ry., 68 lowa, 470, 23 N. 
W. 740, 27 N. W. 466, 56 Am. Rep. 858, was cited. In the lowa Case 
so cited, the court, construing a statute similar to that of Montana, 
said: 

"But. as the person survived the injury for that brief period, it cannot be 
said that the death was Instantaneous. The évidence shows that Carter sur- 
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vived the Injury for a few moments. He was not found for some ttme after 
the collision occurred, but life was not extinct wïien he was foiind. He still 
breatlied. although lie died before he could be removed froin the wreck." 

And the court held that as the décèdent had lived after the injury, 
a cause of action therefore accrued in his favor. In Beeler v. Butte 
& Ivondon C. D. Ce, 41 Mont. 465, 110 Pac. 528, it did not appear 
that Beeler's death was instantaneous, but on the contrary there was 
sufficient — 

"compétent évidence in the record to support the conclusion that he lived an 
appréciable time after the Injuries were sustained." 

The court approved an instruction to the jury that if they found 
for the plaintiff, they were limited to the sum of money which would 
hâve compensated Beeler for the pain and suffering of mind and body 
which the injuries caused, between the time when he was injured 
and the time when he died, "if he survived the injuries for any length 
of time." Froni thèse décisions we deduce the Montana rule to be 
that if death is instantaneous, there can be no recovery, but that if 
the person injured survived the injuries an appréciable length of time, 
damages may be recovered. 

[2] The court below was of the opinion that, from ail the facts 
and circumstances, the jury could reasonably infer that the collision 
did not kiil the deceased, and that he lived until he f ell from the wagon 
and was fâtally run over by the train wheels, and that this was not 
a mère conjecture, but a probable inference which reasonable men 
might draw, and that a cause of action accrued at the tort's incep- 
tion. This view of the case assumes that a cause of action for Per- 
sonal injuries and suffering may hâve arisen before any injury is 
proven to hâve been sustained. There is no proof in the case that 
the deceased was injured by the collision whereby the engine picked 
up and carried along the wagon in which he was, or that he suffered 
any injury before he fell under the car wheels, or that on falling 
from the wagon he was not instantly killed. It is to be borne in 
mind that the damages recoverable in such a case are for what was 
incurred and suffered while the injured person lived, and that the 
right of action must hâve accrued to him in his lifetime. In Ken- 
nedy V. Standard Sugar Refinery, 125 Mass. 90, 28 Am. Rep. 214, 
the plaintiff's intestate, while working on a platform, by reason of 
a defect in the platform, fell a distance of 20 feet to the ground, and 
was immediately rendered unconscious and subsequently died. The 
court admitted as an abstract proposition of law that if a man is 
precipitated from a height by the négligence of another, he may re- 
cover as one élément of his damages for any mental suffering he may 
prove he endured during his fall. The court said : 

"The plaintiff was entltled to recover only such damages as she proved 
were sustained by her intestate. The burden of proof was upon her to show 
that the intestate endured mental suffering during the f^l, before the jury 
could allow any damages on that account." 

And the court added : 

"Whether he suffered any mental terror or dlstress Is purely a matter ot 
conjecture. The plaintiff therefore could recover nothing on this account." 
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In Moràn v. Hollings, 125 Mass. 93, the plaintiff ofifered to show 
that by reason of the defendant's ncghgence, her intestate fell a 
distance of 40 feet through four hatchways, and was instantly killed 
by striking on the lower fioor of the defendant's building, and con- 
tended that in falling through the hatchways, he might hâve struck 
against some obstacle, thereby receiving injuries for vvhich he niight 
hâve recovered damages, but no évidence was oflEered on that point. 
The court held that there was no proof of injuries during the lifetime 
of the intestate for which damages could be recovered. In The 
Corsair, 145 U. S. 335, 348, 12 Sup. Ct. 949, 953 (36 L. Ed. 727) the 
court said: 

"But the very fact that she died by drowning indlcates that her sufferings 
must hâve been brief. and, in law, a mère incident to her death. Her frlght 
for a few minutes is too unsubstantial a basis for a separate estimation of 
damages." 

The court in that case cited the two Massachusetts décisions above 
referred to, also Hollenbeck v. Berkshire Railroad Ce, 9 Cush. (Mass.) 
i478, in which Chief Justice Shaw said: 

"The question, in deciding whether any case is within the statute is whether 
the sufferer survlved ; that is, lived af ter the act was done wtiich constitutes 
the cause of action. Life or death — that is the test If the death was in- 
stantaneous, and, of course, simultaneous with the injury, no rlght of action 
accrues to the person killed, and, of course, none to which the statute can 
apply. But if the party survives, lives after it, the right of action accrues to 
bim, as a person in esse, and his subséquent death does not defeat it, but, 
by opération of the statute, vests in it the Personal representatiTe." 

In Corcoran v. Boston & Albany Railroad, 133 Mass. 507, the court 
said: 

"It is impossible to tell from the évidence how the intestate fell from the 
cars, what he was doing at the time, whether his death was instantaneous, 
or whether he endured any consclous sufCering before his death. Thèse ques- 
tions are left to conjecture. The évidence would not justlfy the .1ury in 
finding that the plaintiff had sustalned the burden of proof which was upon 
her as to thèse points." 

In St. Louis, I. M. & S. Ry. Co. v. Dawson, 68 Ark. 1, 56 S. W. 
46, a case very similar to the case at bar, the deceased was struck 
by a train and had been pushed along the track. One of her legs 
had been eut oflf above the knee, and the skuU was broken. The 
court said: 

"PlaintifC's case Is based on the theory that the child was struck and ruo 
over by the engine; and, as no witness saw her after she was struck, until 
the entire train had passed, the argument that she received her mortal in- 
juries, not from the engine, but from the cars behlnd, is based on conjecture 
only. It is purely guesswork, and not sufficient to sustain the judgment." 

In the case at bar we think there was no évidence to go to the 
jury to show that the plaintifif's intestate sufifered for any appréciable 
time before he died, and in reaching this conclusion we take into 
view ail the facts and circumstances shown by the testimony. We do 
not say that the obvious circumstances attending an injury to a per- 
son from which he dies may not be such as to justify the conclusion 
that suffering preceded death. Such an inference may be properly 
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drawn, for instance, where one is slowly smothered to death, or where, 
as in Clark v. Manchester, 64 N. H. 471, 13 Atî. 867, death was 
caused by drowning in muddy and slimy water. In those cases, from 
the very laws of nature, it is deducible that there must hâve been 
physical and mental pain. But in the case at bar, we find no fact 
which justifies more than a conjecture that the plaintifï's intestate 
endured physical pain or suffering before his death. 

The judgment is reversed, and the cause is remanded for a new trial. 



EAPPLB V. DUTTON.» 
In re LBNNIG ENGINEERING CO. 
(Circuit Court of Appeals, Nihtli Circuit. October 4, 1915.) 
No. 2580. 

1. Paetnership ®=3232 — Partnebship Propebtt — Clams. 

Wliere, at a time wlien a iirm was solvent, one of tlie members sold Ws 
interest to tlie other, wlio agreed to assume payment of tbe partnership 
debts, the seller partner lost bis right to require partnershlp property to 
be devoted to the payment of partnershlp debts; and hence, on the sub- 
séquent bankruptcy of a corporation created by the purchasing partner, 
the seller cannot compel the application of partnershlp property to the 
payment of firm debts. 

[Ed. Note.— For other cases, see Partnershlp, Cent. Dig. §§ 481, 482; 
Dec. Dig. <S=5232.] 

2. Courts <S=>372— Fédérai, Courts— Rules of Décision. 

A décision of the Califomia courts that partnershlp property, regard- 
less of a sale by one partner of his interest to his copartner, must be ap- 
plied to flrm debts, though the firm was solvent at the time of the sale and 
the purchaser assumed payment of the firm debts, is not a rule of prop- 
erty, nor one involvlng the construction of a state statute, and so is not 
binding on the fédéral court, being a mère déclaration of a principle of 
equlty. 

[Ed. Note. — Eor other cases, see Courts, Cent Dig. §§ 977-979; Dec. 
Dig. <®=>372. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Et. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 0. 0. A. 468 ; Converse v. Stewart, 
118 C. C. A. 215.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the First Division of the Northern District of Cal- 
ifornia, in Bankruptcy ; Maurice T. Dooling, Judge. 

In the matter of the bankruptcy of the Lennig Engineering Com- 
pany. Application by J. W. Rapple against Harry A. Dutton, as 
trustée, to compel the trustée to apply partnership assets to the pay- 
ment of a firm debt. The application was denied, and the applicant 
pétitions for review. Pétition to review dismissed, and order aifirmed. 

The petltioner, Rapple, in a pétition for revision of a proceeding in bank- 
ruptcy, présents for review a ruling of the District Court upon the petltion- 
er's right to require the application, of a partnership asset to the payment of 
a debt of one of the partnership creditors, whlch debt had been reduced to 

©ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
*Rehearlns denied November 1, 1915, 
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judgment agalnst the partnership and its meinbers. The partnershlp con- 
sisted of Rapple and Lennig. On December 30, 1910, it was dissolved by 
mutual consent, and Lennig bought out Rapple's interest, took over the 
partnership assets, and assumed payment of the partnership debts. He paid 
Eapple for his interest $6,000 cash, and gave Mm a note for $2,800. There 
was no agreement that the partnership assets should be used for the payment 
of the partnership debts. It does not appear that the partnership was then 
insolvent, or that the transfer was not made in good faith, Lennig continued 
the business as sole owner until August 5, 1911, when he organized the 
Lennig Engineering Company, a corporation, and transferred to it Uie assets 
of the business, receiving in payment therefor the whole of the capital stock 
excepting four shares, which were used to qualify dlrectors. About a year 
later the corporation was adjudged a bankrupt. Among the assets that came 
into the hands of the trustée in bankruptcy was a fund of $783.44, whlch 
arose as profits upon the completlon of a contract which had been entered 
into by the eopartnership before its dissolution. The Asbestos Manufacturing 
& Supply Company, a gênerai creditor of the eopartnership, had obtalned a 
judgment against the partnership and the members thereof, and it filed its 
claim in bankruptcy against the bankrupt, the Lennig Engineering Com- 
pany. The question hère presented is whether the District Court erred in 
affirming the order of the référée, denying the petitioner's application. 

J. C. Campbell, Weaver, Shelton & Levy, o£ San Francisco, Cal., for 
petitioner. 

Mansfield & Newmark and Milton Newmark, ail of San Francisco, 
Cal., for respondent. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The petitioner's contention is based upon the décision in Conroy v 
Woods, 13 Cal. 626, 73 Am. Dec. 605, in which the court said : 

"This was partnership property, bound for partnership debts when the ûrni 
was in existence, and it continued to be bound for those debts after the saU 
to this partner, especially when he assumed, as a part of the transaction ot 
purchas«, the payment of those debts," 

— and it is contended that the décision has become a rule of property 
rights in California which the bankruptcy court was bound to observe,, 
and the petitioner contends, further, that, irrespective of the effect 
of that décision, the rule so ânnounced therein is applicable hère for 
the reason that the gist of the case is the retiring partner's equity 
invoked in respect to a firm asset which is in the custody of the court, 
The doctrine of Conroy v. Woods is against the very decided weight 
of authority. In 30 Cyc. 545, it is said : 

"A valid sale of a partnership property by the flrm to one or more of its 
members, or to a new firm in which some of the former partners are mem- 
bers, puts an end to the old partnership title, and destroys the lien of thé 
partners thereon, as well as the préférence of the old partnership creditors 
therein over the individual creditors of the purchasing partner." 

The same rule is announced in 22 Am. & Eng. Enc. of Law, 133 ; 2 
Lindley on Partnership, § 603 ; and Bâtes on Partnership, § 550. In 
Loveland on Bankruptcy (4th Éd.) 554, it is said: 

"A sale by one partner to his copartner, when the firm Is insolvent, which 
it held would operate to apply the property of the retiring partner to the 
payment of the individual debts of the partner purchasing, Is considered 
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fraudulent and the property distribiited as finii property. But It Is com- 
pétent for solvent partners to make any arrangements whieh they think 
proper with respect to their joint property in the partnership, or the sep- 
arate property of the partners, and to alter the eharacter of the property 
so as to couvert joint into separate property, and vice versa. Such agree- 
ment, if made bona fide, wlll bind their creditors, and in the event of bank- 
ruptcy the property will be administered as firm or separate property, accord- 
ing to the eharacter which the partners hâve placed upon it." 

Of similar import is Remington on Bankruptcy (2d Ed.) 2269. 

The rule deducible from thèse authorities is that when a member 
of a solvent copartnership sells in good faith his interest to his co- 
partner, and the latter assumes the payment of the debts, the retiring 
partner loses his équitable right to require that the partnership assets 
be applied to the payment of the partnership debts. In Fitzpatrick v. 
Flannagan, 106 U. S. 648, 654, 1 Sup. Ct. 369, 374 (27 L- Ed. 211), 
the court held that the right of a partnership créditer to appropriate 
the partnership properties specifically to the payment of his debt in 
equity in préférence to creditors of an individual partner is derived 
through the retiring partner, whose original right it is to hâve the 
partnership assets applied to the payment of partnership obligations, 
and said: 

"And this equity of the ereditor subsists as long as that of the partner, 
through which it Is derived, remains; that is, so long as the partner him- 
self 'retains an interest in the finn assets, as a partner, a court of equity 
will allow the creditors of the firm to avail themselves of his equity, and en- 
force through it the application of those assets primarily to payment of the 
debts due them, whenever the property cornes under its administration.' 
* * * Hence it follows that, 'if before the interposition of the court is 
asked the property has ceased to belong to the partnership, if by a bona 
fide transfer it has become the several property either of one partner or of 
a third person, the equities of the partners are extinguished, aud consequently 
ïhe derlvative equities of the creditors are at an end.' " 

The court, in that case, cited and approved the ruling of the Su- 
prême Court of Mississippi in Schmidlapp & Bros. v. Currie & Co., 
55 Miss. 597, 30 Am. Rep. 530, in which the court said : 

"If at a tirae when the firm was stUl in existence, when no légal liens of 
any sort had attached, when it vv-as neither banl^rupt nor contemplating 
bankruptcy, ail the members hâve agreed to a parti cnlar disposition of its 
assets, and that disposition is neither colorable nor fraudulent — that is to 
say, is upon a bona fide considération, and reserves no beneflt to the grantors 
— inasmuch as none of the partners can be heard to complain of such dis- 
position, so none of the creditors of the firm, or of the individual members 
composing it, can question or attack it." 

The principle so declared in Fitzpatrick v. Flannagan was reaffirmed 
in Huiskamp v. Moline Wagon Co., 121 U. S. 310, 7 Sup. Ct. 899, 30 
h. Ed. 971. So in Sargent v. Blake, 160 Fed. 57, 87 C. C. A. 213, 17 
L. RI A. (N. S.) 1040, 15 Ann. Cas. 58, the court said : 

"The right of the creditors of the partnership to payment out of the part- 
nership property in préférence to the Individual creditors is the mère right of 
subrogation or dérivation to enforce this right of one of the partners after 
the partnership property has been placed In the custody of the law. Until it 
has been so placed each partner has plenary power at any time to release or 
waive this right, and if each partner lias done so and at the time the property 
cornes within the jurisdictlon of a court, no partner has this right, then 
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no créditer of tbe partnership, has it, for a stream cannot rise higher than 
its source." 

In such cases it is held that the debts which were formerly partner- 
ship debts become the individual debts of the continuing partner in 
ail cases where the firm was solvent and the transaction was net tainted 
with fraud. In re Montgomery, 3 Ben. 565 [Fed. Cas. No. 9,728] ; 
In re Long, 7 Ben. 141 [Fed. Cas. No. 8,476] ; In re Wilev, 4 Biss. 
214 [Fed. Cas. No. 17,656] ; In re Keller (D. C.) 109 Fed. 118; In 
re Kolber (D. C.) 193 Fed. 281. 

A différent rule applies where the transfer is by one of two part- 
ners to the other of his interest in an insolvent corporation. Such a 
transfer is fraudulent in law as against the partnership creditors. That 
rule was applied in the two décisions upon which the petitioner prin- 
cipally relies. In re Terens (D. C.) 175 Fed. 495 ; In re Filmar, 177 
Fed. 170, 100 C. C. A. 632. In the fîrst of those cases, insolvency 
was expressly adverted to as the ground of décision. In the second 
case, Swigert, one of the partners, sold his interest in the business to 
Filmar, his copartner, in considération of a payment of a small sum 
of money and Filmar's. agreement to pay the partnership debts. The 
opinion recites that the partnership assets were then in excess of the 
partnership debts, but, notwithstanding that fact, it may be assumed 
that the partnership was found to be insolvent, for within six weeks 
after the dissolution Filmar filed his voluntary pétition in bankruptcy. 
Both the créditer of the partnership and Swigert petitioned the court 
in bankruptcy to allow payment of the debt from the assets ahead of 
the claims of Filmar's individual creditors. The court said : 

"With the property In custody and ail the parties présent, and no rights 
of innocent purchasers or transférées having intenened, a court of gênerai 
equlty powers would concededly award priority to Lippincott, because there 
had been no application of the property, witli the consent of the partners, 
to the payment of individual debts, * * * because Lippincott in his own 
rlght as a partnership créditer would be entitled to equlty's rule of distribu- 
tion, and because Swigert for his own protection would hâve the right to 
ask that Lippincott be first pald." 

That doctrine is in accord with the weight of authority when applied 
to the case of a transfer of an interest in an insolvent partnership. 

[2] The contention of the petitioner that the rule established by 
Conroy v. Woods is binding upon the fédéral court in bankruptcy 
because it is a rule of property for the state of California is without 
merit. That décision involves no construction of a state statute, nor 
does it establish a rule of property, but it décides a principle of equity 
only, and it is not binding on a fédéral court. Lane v. Vick, 3 How. 
464, 11 L. Ed. 681; Oates v. Bank, 100 U. S. 239, 25 L. Ed. 580; 
Railroad Co. v. National Bank, 102 U. S. 14, 26 L. Ed. 61 ; Liverpool, 
etc., Steam Co. v. Phœnix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 
h. Ed. 788. This rule is especially applicable to questions of equity 
law, as to which fédéral and state courts appeal to the same sources 
of information. Butler v. Douglass (C. C.) 3 Fed. 612; Loewe v. 
California State Fédération of Labor (C. C.) 189 Fed. 714. In John 
Deere Plow Co. v. McDavid, 137 Fed. 802, 70 C. C. A. 422, it was 
held that whether a créditer of a bankrupt is entitled to a préférence 
226 F.— 28 



434 220 FEDERAL REPORTER 

on the ground that the claim is based on the bankrupt's misappropria- 
tion o£ a trust fund does not dépend on the construction of the con- 
tract between the parties, but on a rule of préférence in equity, as to 
which the fédéral décisions, and not those of the state, must control. 
The pétition to review is dismissed, and the order of the district 
court is afifirmed. 



HOUSTON OIL CO. OF TEXAS et al. v. GOODRICH et aL* 
(Circuit Court of Appeals, Fifth Circuit October 4, 1915.) 
No. 274a 

1. Evidence ©=5343 — Record — Deed. 

In an action to recover realty, tlie record of a deed whlch was a Ilnk 
in ttie clialn of defendant's record title was Inadmissible, where ttie book 
containlng the purported copy was one used for recording conveyances in 
a county which never had any constitutlonal existence, and where it did 
not purport to hâve been proven before the proper offlcers of such dis- 
trict, or other légal oliicer, within Act Jan. 6, 1844 (2 Gammel's Early 
Laws of Texas, p. 922), but was acknowledged before a notary public, who 
then had no authority to take acknowledgments of deeds. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 908-915 ; Dec. 
Dig. ®=5>343.] 

2. Appeal and Ebeor <&=»1058 — Haemless Eeror — Exclusion op Evidence. 

In an action to recover realty, error, if any, in the exclusion of the 
record of a deed which was a link in the chain of defendant's title, even if 
regarded as légal évidence of the maklng of the deed, but recorded in a 
book not entltled to récognition, was harmless, where the grantor's later 
deed, from which plaintiff deraigned title, was in no way deprived of the 
precedence acquired by a prior record ; Acts Tex. 1907, c. 165, validating 
the record of instruments not entitled to record, in terms not applying as 
against a prier recorded conveyance, under which an adverse claim to the 
land described In It was asserted during the flrst 10 years that the instru- 
ment was on record, and the acts of 1841 and 1860 (2 Gammers Early 
Laws of Texas, p. 632 ; 4 Gammel's Early Laws of Texas, p. 1437), validat- 
ing such instruments, referring to instruments not entitled to record found 
copied In a county book entitled to récognition as a légal public record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4195, 
4200-4204, 4206 ; Dec. Dig. <S=>1058.] 

3. Deeds ®=i105 — Vendor and Puechasee <s=242 — Consideeation — Good 

Faith — Bueden of Proop. 

In an action to recover realty, the burden of proving that a deed to one 
under whom plaintiff claimed was unsupported by a valuable considéra- 
tion, or that the grantee thereiu had notice of a prior conveyance by his 
grantor, was upon the défendants. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 584-586; Dec. 
Dig. (©=3195 ; Vendor and Purchaser, Cent. Dig. §| 603-605 ; Dec. Dig. 
<S=3242.] 

4. Ejectment i$=>16 — Rights — Inactivity. 

In the absence of a statute, other than the ordinary statute of limita- 
tions in favor of adverse possessors, to that effect, the holder of the lé- 
gal record title to land, not divested by another's adverse possession for 
a period suflieient to confer title, or in any other way recognlzed by law, 
is not deprived of the right to sue for a recovery of the land as a conse- 

C=sFoT other cases see same topic & KEY-NUMBSR la ail Key-Numbered Dlgests & Indexes 
'Reùearing denied November 19, 1915. 
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quence of the previous failure of himself and his predecessors to 
exercise the rights of dominion and possession which the tltle conferred. 
[Ed. Note.— For other cases, see Ejectment, Cent. Dig. §§ 3(M1; Dec. 
ûig. ®=3l6.] 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Action at law by Cornelia G. Goodrich and others against the Hous- 
ton Oil Company of Texas and others. Judgment for plaintiffs, and 
défendants appeal. Affirmed. 

See, also, 213 Fed. 136, 129 C. C. A. 488. 

H. O. Head, of Sherman, Tex., and Oswald S. Parker and T. M. 
Kennerly, both of Houston, Tex., for plaintifïs in error. 

W. D. Gordon, Thomas J. Baten, Eugène E. Easterling, and H. M. 
Whitaker, ail of Beaumont, Tex., for défendants in error. 

Before PARDEE and WAEKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. 1. The évidence adduced in the trial 
now under review, bearing upon the issue as to the genuineness of the 
deed from the original grantee of the land sued for, Charles A. Felder, 
to John A. Veatch, which was a link in the chain of title asserted by 
the plaintifïs, was like that considered in the opinion rendered on the 
former writ of error (Houston Oil Co. of Texas v. Goodrich, 213 Fed. 
136, 129 C. C. A. 488), in that it was not such as to require a submis- 
sion by the court to the jury of the issue of forgery. There was no 
évidence which furnished substantial support for a finding against the 
genuineness of that instrument. 

[ 1 ] 2. It seems that the court did not err in excludirtg the évidence 
offered as a record of a deed of Charles A. Felder to WilHam A. 
Daniels, which was a link in the chain of the record title relied on by 
the défendants. The book containing the ofïered copy of the instru- 
ment was one which had been used for recording conveyances in the 
pseudo county or district of Menard, which never had any légal ex- 
istence because of the constitutional invalidity of the statute which 
undertook to create it. The only statute to which we hâve been 
referred as having the efïect of giving légal validity to such a record 
is an act of January 6, 1844 (2 Gammel's Early Laws of Texas, p. 
922), which by its express terms is confined in its opération to "deeds, 
and other instruments of writing, which hâve been duly proven before 
the proper officers of such district, or other légal officers." The instru- 
ment in question did not purport to hâve been so proven ; the acknowl- 
edgment of it having been talcen before a notary public, an officer who 
at the time the deed purported to hâve been made did not hâve au- 
thority to take acknowledgments of conveyances of land. 

[2] 3. Even if what was ofïered be regarded as légal évidence of 
the making of the deed of Felder to Daniels, the exclusion of that évi- 
dence was error without injury, unless Felder's deed of later date to 
Veatch, through which the plaintifïs deraigned title, was in some légal 
way deprived of the precedence which it acquired by its prior record. 

ig-TTiFor oUi.er casea see lame topic & KEY-NUMBER in ail Key-Numbered Digests it Indexes 
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A statute of 1907 (Acts 1907, p. 308, c. 165), wliich îs relied on in ihis 
connection, does not hâve the effect which is sought to be attributed 
to it. That statute by its terms does not apply as against a prior re- 
corded conveyance under which an adverse claim to the land described 
in it was asserted during the first ten years that the instrument need- 
ing validation was upon the record. It undertakes to validate the 
record of an instrument which, when it was registered for record, was 
not entitled to be recorded, because not duly proven, only when no 
claim adverse or inconsistent to that evidenced by such instrument 
shall hâve been asserted during that ten years. Sims v. Sealy, 53 Tex. 
Civ. App. 518, 116 S. W. 631. That the adverse and inconsistent 
claim under the prior recorded deed of Felder to Veatch was asserted 
within that time clearly appears from the public records, which show 
sales and conveyances of that claim by successive holders of it during 
that period. The plaintiffs in error can dérive no benefit from the 
statute referred to, as the adverse and inconsistent claim of title based 
upon the same grantor's prior recorded deed to Veatch is shown by the 
public records not to hâve been dormant during the period mentioned 
by the statute. Two other statutes which hâve been referred to in this 
connection, one enacted in 1841 and the other in 1860 (2 Gammel's 
Early Laws of Texas, p. 632 ; 4 Gammel's Early Laws of Texas, p. 
1437), each validating the record of instruments which, when they 
were registered for record, were not entitled to be recorded, plainly 
hâve référence to instruments found copied in duly authorized books 
of public record, and not to instruments found copied in a book, such 
as the Menard county book which wa;s produced, not entitled to 
récognition as a légal public record, except in so far as such récog- 
nition has been provided for by statute. 

[3] 4. The burden of proving that the deed of Felder to Veatch 
was unsupported by a valuable considération, or that the grantee 
therein had notice of a prior conveyance by his grantor, was upon the 
défendants. Kimball v. Houston Oil Co., 100 Tex. 336, 99 S. W. 852; 
Houston Oil Co. v. Kimball, 103 Tex. 94, 122 S. W. 533, 124 S. W. 85. 
The évidence was not such as to warrant a finding by the jury that such 
hurden was sustained. 

5. No claim of the défendants to the land sued for, based upon a 
statute of limitations other than the five-year statute, was so supported 
by évidence of the required continuous and uninterrupted adverse 
possession for the prescribed period as to entitle the défendants to 
a submission of the issue to the jury. The évidence on the issue ten- 
dered as to adverse possession for five years was not such as to re- 
quire a finding by the jury in favor of the défendants on that issue. 
The évidence bearing on that issue was submitted to the jury under 
instructions not subject to adverse criticism from the plaintiffs in 
■error. 

[4], 6. Much has been said in the argument of the counsel for the 
plaintift's in error about the failure of the défendants in error and 
those under whom they claim to acquire possession of the land during 
the long period of the existence of the claim which is asserted by the 
suit. The only statute relied upon, or of which we are aware, oiJier 
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than ordinary stalutes of limitation in favor of adverse possessors, 
which purports to give to a grantee's failure to assert the right to land 
which a conveyance to him purported to confer the effect of impairing 
that right in favor of the holder of an inconsistent claim is the one 
of 1907 above mentioned, the terras of which, as above stated, make it 
inapplicable to the facts of this case. In the absence of a statute 
having such an efifect, the holder of the légal record title to land, not 
divested by another's adverse possession for a period sufficient to con- 
fer title, or in any other way recognized by law, is not deprived of the 
right to sue for and recover the land as a conséquence of the pre- 
vious failure of himself or of his predecessors in title to exercise the 
rights of dominion and possession which the title conferred. The 
défendants having failed in their attack on the record title relied upon 
by the plaintiffs, they could not, without sustaining any of the as- 
serted claims to the land sued for which were based upon alleged 
adverse possession of it for periods sufficient to bar plaintiffs' right to 
recover, be entitled to hold it as against the plaintiffs because of the 
previous inactivity of the latter or of their predecessors in title in as- 
serting their rights. In the absence of a statute having such an effect, 
the âge of the record title to land, though unaccompanied by posses- 
sion, does not, except in favor of an adverse possessor, impair the 
rights it confers on the holder of it, unless it has been divested, or the 
right to assert it has been lost or barred in some way provided for 
by law. 

The conclusion is that the record does not show the commission of 
any réversible error, and the judgment is therefore^affirmed. 



THE YUCATAN. 

(Circuit Court of Appeals, Nlnth Circuit. August 9, 1915.) 

No. 2578. 

1, Collision (g=>70 — Moving and Moobed Vessel — Vessel Ltino in Fair- 

WAÏ. 

That a vessel Is lying moored in tlie falrway, where slie bas no lawful 
riglit, is not a bar to recovery for lier injury In collision, where the mov- 
ing vessel, by proper navigation and the exercise of reasonable care, 
could hâve avoided the collision. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 91-100; Dec. 
Dig. <S=370.] 

2. Navigable Waters ®=>20 — Deawbeidges — Régulations foe Opening 

Draw. 

Act Aug. 18, 1S94, c. 299, § 5, 28 Stat. 362 (Comp. St. 1913, § 9973). 
regulating drawbridges over navigable streams, and the régulations of 
August 4, 1910, made thereunder, which provide that an approachiug ves- 
sel, when "not less" than 1,000 feet distant, shall signal for the opening ot 
the draw, must be construed as requiring the vessel to signai vvhcn ai;- 
proximately 1,000 feet distant, and where appreciably farther away 
when the signal is given the opening of the ûvaw by the tiiae she is 
within 1,000 feet is a eompliance with the régulation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 73-99 ; 
Dec. Dig. <@=520.] 

CzsFov other cases see same toplc & KET -NUMBER in ail Key-Numbered Digests & Indexe* 
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3. Collision <®=74— Movino and Moobed Vessel — Fault. 

Evidence held to sustain a findlng that a collision between moving and 
moored vessels was due solely to tlie négligent liandling of the moving 
vessel and her f allure to hâve a licensed pllot. 

[Ed. Note.^-^For other cases, see Collision, Cent. Dig. § 104 ; Dec. Dig. 
<S=»74.] 

Appeal from District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Suit in admiralty for collision by the State of Oregon against the 
steamship Yucatan, the North Pacific Steamship Company claimant,. 
with cross-libel against the State of Oregon and Multnomah County. 
Decree for libelant, and claimant appeals. Affirmed. 

Sanderson Reed and C. A. Bell, both of Portland, Or., for appellant. 

A. M. Crawford, Atty. Gen., cind J. A. Beckwith, of Portland, Or., 
for appellee State of Oregon. 

Walter H. Evans, Dist. Atty., and George Mowry, both of Portland, 
Or., for appellee Multnomah County. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. At midday on the 3d day of March, 
1914, the steamship Yucatan was lying alongside the Globe MilHng 
Company dock on the east side of the Willamette river in the Port- 
land harbor, headed south, or upstream. The north end of the dock 
is 1,300 feet south, or upstream, from the Broadway drawbridge span- 
ning the Willamette river. The stern of the vessel was about 40 feet 
south of the north end of the dock. The United States steamship 
Boston, under lease to the state of Oregon, was lying at her moorings 
in the Willamette river between the Yucatan and the drawbridge. At 
the time in question the master of the Yucatan undertook to leave 
the dock and pass down the river through the drawbridge. In so do- 
ing a stem spring line was extended from the offshore quarter on the 
starboard side of the vessel around the stern and fastened to a cleat 
on the dock about midships. AU other lines were cast off, and the 
engine started up slowly, thus keeping the stern spring line tight, draw- 
ing the vessel up the dock, and swinging the bow away from the dock. 
As soon as the vessel had swung away from the dock to an angle of 
about 20 degrees the signal to open the draw of the Broadway bridge 
was given ; but the signal was not heeded, nor was any signal displayed 
showing that the draw could not be operated. When the vessel had 
swung off to an angle of about 90 degrees from the dock, a second 
signal for the draw was given, with the same resuit. The danger signal 
was then given, and the draw was opened soon thereafter. At an 
angle of about 120 degrees from the dock the line was cast off and 
the vessel proceeded fuU speed ahead. In so doing, however, the ves- 
sel coUided with the protruding guns of the Boston, causing injury to 
the guns and their casings, and totally destroying a piano on board 
the ship. 

^ssFor other cases see same toplc & KBV-NUMBER in ail Key-Numbered Digeste & Indexes 
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The présent libel was filed by the state of Oregon against the steam- 
«hip Yucatan, and her engines, boilers, tackle, apparel, and furniture, 
to recover damages for the injury thus sustained. The North Pacific 
Steamship Company appeared as claimant, and filed a cross-libel against 
Multnomah county, claiming damage for injury received by the Yucatan 
in the collision by reason of the failure of the bridge tender to open 
the draw upon proper signal. Issues were made up, and the foUow- 
ing charges of négligence were laid against the différent parties: 

First. Négligence on the part of the state of Oregon in mooring the 
Boston in the f airway and in permitting the guns to protrude beyond 
the rail. 

Second. Négligence on the part of Multnomah county in failing to 
open the drawbridge in obédience to the signal given for that purpose. 

Third. Careless and négligent handling of the Yucatan by the master 
and failure to hâve a licensed pilot on board. 

The court below found that the proximate cause of the collision 
was the careless and négligent handling of the Yucatan and the fail- 
ure to hâve a licensed pilot on board familiar with the winds and cur- 
rents. A decree of condemnation was thereupon entered against the 
vessel for the damages sustained by the Boston, and dismissing the 
cross-libel against Multnomah county. From this decree the libelant 
has appealed. 

[1] 1. Assuming that the state of Oregon was guilty of négligence 
in mooring the Boston in the fairway, and in permitting her guns to 
extend beyond the rail, in violation of the ordinances of the city of 
Portland, such négligence would not bar a recovery if the collision 
could hâve been averted or avoided by the exercise of reasonable dili- 
gence on the part of the officers of the Yucatan. A person does not 
invite the destruction of his property simply by leaving it exposed in 
a public place, even though his act in so doing may create a public 
nuisance. It is admitted that the Boston lay in the same position for 
several months preceding the collision, that she and her guns were in 
plain view, and that the Yucatan could hâve passed out of the harbor 
without collision or injury by the exercise of reasonable care on the 
part of the master, unless the négligence of the county in failing to 
open the drawbridge caused or contributed to the injury in such meas- 
ure that the master could not hâve avoided the pending collision by 
the exercise of reasonable care on his part. The négligence of the 
state, if négligent at ail, would not bar a recovery, unless such négli- 
gence caused or contributed to the injury. 

[2] 2. The négligence of Multnomah county dépends upon the con- 
struction of the act of Congress, and the régulations of the War De- 
partment made pursuant thereto. Section 5 of the Act of August 18, 
1894 (28 Stat. 362), provides as follows : 

"That it shall be the duty of ail persons ownlng, operatlng, and tendlng the 
drawbridges now bullt, or whlch may hereafter be bullt across the navigable 
rlyers and other waters of the United States, to open, or cause to be opeaed, 
the draws of such bridges nnder such rules and régulations as In the opinion 
of the Secretary of War the public interests require to govern the opening of 
drawbridges for the passage of vessels and other water crafts, and such rules 
and régulations, when so made and published, shall hâve the force of law. 
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Every such person who shall willfuUy fail or refuse to open, or cause to be 
opened, the draw of any such bridge for the passage of a boat or boats, or who 
shall unreasonàbly delay the opening of sald draw after reasonable signal 
shall hâve been given, as provided in such régulations, shall be deemed guilty 
of a misdemeanor. * * • " 

Sections 1 and 2 of the régulations promulgated under this act, ef- 
fective August 4, 1910, are as follows : 

Section 1: "When at any time during the day or nlght a vessel, unable to 
pass under the closed drawspan of any one of the above bridges, approaching 
it from a distance of over 1,000 feet, the person In command of such vessel 
shall cause to be sounded, when said vessel shall be at a distance of not lesd 
than 1,000 feet, the prescribed signal and shall repeat this signal untU it is 
understood at the bridge." 

Section 2: "When such vessel is about to leave a landing 1,000 feet or less 
from the dravtbridge, with the intention of passing through the draw, the 
person in command shall cause the prescribed signal to be sounded at such 
interval before leaving the landing that the draw may be opened in time for 
the vessel to pass." 

Section 6 provides that upon hearing tlie signais the engineer or 
operator of the drawbridge shall promptly open the draw, with certain 
exceptions not material hère. 

The Yucatan was not about to leave a landing 1,000 feet or less 
from the drawbridge, and the case, therefore, falls within the provi- 
sions of section 1. That section is somewhat indefinite. It will be 
observed that it fixes the minimum distance, but prescribes no maxi- 
mum. A signal given at a distance of 2 or 3 miles from the bridge 
would be a literal compliance with the régulations, and under section 
6 the engineer or operator of the bridge niust promptly open the draw. 
This, however, would be an unreasonable construction of the régu- 
lation. The right of navigation does not take away the right to cross 
the river. The two rights coexist, and each must be exercised with 
référence to the other, just as the right to travel along the street is 
qualified by the right to cross it. The navigator must yield something 
to the foot passenger, just as the latter must yield something to the 
navigator. Gilman v. Philadelphia, 3 Wall. 713, 729, 18 L. Ed. 96. 

At the time the first signal was given the Yucatan was more than 
1,300 feet distant from the drawbridge and was headed in the opposite 
direction. According to the testimony of the appellant, the draw was 
not opened for from 14 to 19 minutes after the first signal was given. 
Yet the draw was actually open hefore the vessel approached within 
1,000 feet of the bridge, and it does not appear that its approach was 
delay ed materially, if at ail, by the failure to sooner open the draw. 
Had the draw been opened immediately upon the giving of the first 
signal, it would hâve remained open and an obstruction to public travel 
across the bridge for almost half an hour in order to allow this single 
vessel to pass. Such an obstruction to travel across the bridge is in 
our opinion unauthorized and unnecessary. Escanaba Co. v. Chicago, 
107 U. S. 678, 682, 2 Sup. Ct. 185, 27 L. Ed. 442. 

The testimony clearly showâ that the draw was in fact open before 
the vessel approached within 1,000 feet of the bridge, and this would 
seem to be a reasonable and practical compliance with the statute and 
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the régulations. But, if there was some unnecessary and unauthorized 
delay in opening the draw, the question would still remain : What act 
of neghgence was the proximate cause of the accident? 

[3] 3. The court below found that the proximate cause was the 
careless and neghgent handling of the Yucatan, coupled with the fail- 
ure to hâve a Hcensed pilot on board f amiUar with the river, the winds, 
and the currents. The rule is well established that the findings of 
the trial judge in admiralty will not be set aside, except for clear 
manifestation of error. An examination of the record convinces us 
that the findings on the question of négligence and proximate cause 
are fully warranted by the testimony, and the decree is accordingly 
affirmed. 



COAL & IRON RT. CO. v. REHERD. 

(Circuit Court of Appcals, Fourth Circuit. September 14, 1915.) 

No. 1356. 

ArpEAL AND Ebror ©=>1193 — Law of THE Case — Reteial. 

Where the questions involved in a case hâve been determined by the 
Circuit Court of Appeals, the rule announced thereby becomes the law 
of the case in subséquent trials thereof, on the same pleadings and prac- 
tically the same évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4061- 
4665 ; Dec. Dig. ©=1195.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

Action by Peter W. Reherd, as receiver of the late firm of Walton, 
Purcell, Moorman & Co., against the Coal & Iron Railway Company. 
Judgment for plaintiff, and défendant brings error. Reversed and re- 
manded, with instructions. 

B. M. Ambler, of Parkersburg, W. Va., and Benj. A. Richmond, of 
Cumberland, Md. (C. E. Martin, of Martinsburg, W. Va., on the 
brief), for plaintiff in error. 

John T. Harris, of Harrisonburg, Va. (Sipe & Harris, of Harrison- 
burg, Va., Daugherty & Todd, of Columbus, Ohio, and Fred O. Blue, 
of Philippi, W. Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This suit, which was instituted in 
the District Court of the United States for the Northern District of 
West Virginia, was before this court at the February term, 1912, at 
which time the questions then presented were decided, as will appear 
by référence to the case of Coal & Iron Railway Co. v. Reherd, 204 
Fed. 859, 123 C. C. A. 155. The plaintiff in error will hereinafter be 
referred to as défendant, and the défendant in error as plaintiff, such 
being the respective positions occupied by the parties in the court be- 
low. 

^ssFor other cases sea same topic & KEY-NUMBBR In ail Key-Numbered DLgests & Indexes 
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It is now sought to reverse the judgment rendered in favor of the 
plaintiff, amounting to the sum of $159,840.01, in an action of as- 
sumpsit upon a coritract in vvriting to recover money claimed by rail- 
road contractoTs for excavating material in constructing a railroad. 
Upon the first trial the plaintiff obtained verdict and judgment for the 
sum of $245,806.81. The judgment of the lower court was reversed, 
and the opinion of this court dealt with the seven distinct claims pre- 
sented, and it was held that the plaintiff was not entitled to recover 
anything, except as to the amount of $17,079.89, designated as "re- 
tained percentages," a balance of the amount which had been esti- 
mated and designated as due the contractors by the engineers. The 
défendant pleaded by way of recoupment and set-off that it should be 
allowed the "stipulated damages" of $50 per day for a delay of over 
600 days, greatly exceeding such balance. 

The opinion filed by this court considered at length the right of 
the défendant to hâve an allowance for damages as set forth in the 
instruction submitted to the jury at the first trial, and held that the 
same were erroneous. The court, in referring to the several proposi- 
tions, said : 

"Defendant's requested Instructions, which were refused, and exceptions to 
the Instructions given, are numerous, and cover every point which arises in 
the case. We do not think It necessary to deal with thèse matters in further 
détail. We deem it sufflcient to say that, aside from the claim for retalued per- 
centages, the plaintiff was not entitled to recover, and as to thèse the issue 
should be submitted and tried upon the principles we hâve above announced." 

The case was remanded, "to the end that the new trial may be had, 
to be proceeded with in accordance with this opinion." At the second 
trial in the court below the défendant waived ail claim of recoupment, 
thus disposing of the only question, as we understand, that was left 
open by the opinion of the court. The défendant, at the conclusion 
of the testimony, moved the court "to tînd a verdict for the défendant, 
except as to the sum of $17,079.89, the amount still unpaid on bal- 
ances, with interest thereon from March 15, 1903." This instruction 
was refused. It is insisted by counsel for défendant that the rule an- 
nounced by this court in its former opinion is now "the law of the 
case," and that therefore the court below erred in again submitting 
questions to the jury which had theretofore been decided adversely to 
the plaintiff by this court. 

This question has been before us many times, and it bas been uni- 
formly held that, where the questions involved in a case hâve been de- 
termined by this court, the rule announced thereby becomes the law 
of the case in subséquent trials thereof . Such was held to be the rule 
in the cases of Oxford & Coast Line Railroad Co. v. Union Bank of 
Richmond, 153 Fed. 723, 82 C. C. A. 609, Kershaw Oil Mill Co. v. 
National Bank, 209 Fed. 835, 126 C. C. A. 559, and B. & O. R. R. v. 

Frances Smith (decided at the February term, 1915) 222 Fed. 667, 

C. C. A. . In view of thèse décisions, and the further fact that 

the case was tried a second time on the same pleadings and practical- 
ly the same évidence, we do not deem it proper to enter into a discus- 
sion of the merits of this controversy, further than to say that in our 
opinion the judgment of the lower court should be reversed, and the 
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case remanded, with instructions to the court below that further pro- 
ceedings be had in accordance with the views herein expressed. 
Reversed. 



FliEISCHMAN v. RAHMSTOKF. 

(Circuit Cîourt of Appeals. Ninth Circuit October 4, 1915.) 

No. 2574. 

1. APPEAI. and EeeOE cg=3l011— Review— Findino. 

A flnding of tlie trial court upon conflicting évidence is concluslve on 
appeal. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 3983- 
3089; Dec. Dig. ©=1011.] 

2. CoNTEACTS ®=>54 — Sale — Oonsideeation — SurnciENCT. 

Tlie sale of a stock of mercliandise is sufflcient considération for an 
agreement not to re-engage in such business. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 23»-239, 
.242, 243, 251, 264, 255, 291-315; Dec. Dig. ®=>54.] 

3. CONTKACTS ®=>312 — CONSTEUCTION. 

Wliere the seller of a stock of mercliandise agreed not to re-engage in 
the same business, it was a breach of his contract for him to act in the 
capacity of manager and managing clerk of a rival business. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. § 1279^; Dec. 
Dig. <S=312.] 

4. Damages <S=579— Beeach of Conteact— Liquidated Damages. 

Where the seller of a stock of goods agreed not to re-engage tn the 
same business for three j'ears, and promised, in case of breach, to forfeit 
the sum of $2,000, that sum will be consldered as liquidated damages and 
not as a penalty, for the damages would be difficult to assess, and it 
dld not appear that they vvere disproportionate ; the stock of goods 
havlng been sold for practically that amount. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 164-169; Dec. 
Dig. <S=>79.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; F. E. FuUer, Judge. 

Action by Julius Rahmstorf against M. P. Fleischman. There was 
a judgment for plaintiff, and défendant brings error. Afiirmed. 

Rahmstorf, the plaintiff, and Fleischman, the défendant, veere each engaged 
in the gênerai merchandise business at Rampart, Alaska. Prier to June 
26, 1910, they entered into negotiations looking tovsrard a sale of the défend- 
ants stock of merchandise to the plaintiff and on that date the sale was 
consummated and the défendant executed to the plaintiff a receipt reciting: 
"Received from Julius Rahmstorf seventeen hundred ninety-one 15-100 dollars 
($1,701.15) for a stock of merchandise, as payment in fuU." The goods so 
sold were thereupon removed from the défendants store to the plaintifE's 
store. On the same day the défendant executed an instrument of which the 
foUovi'ing is a copy: "For and in considération of the sum of one dollar to 
me in hand paid by Julius Rahmstorf, of Rampart, Alaska, I, M. P. Fleisch- 
man hereby agrée as foUows: That should I resign my position as post- 
master of Rampart, Alaska, I will do so in favor of Julius Rahmstorf, pro- 
vided he be eligible at the time of my résignation. I also hereby agrée and 
promise not to engage in any way in the line of gênerai merchandise for the 
next three years, that is, up to May 26, 1913, inclusive, in the àty of Ram- 
part, Alaska ; and should I do so, I hereby promise to forfeit the sum of 

ig=sFor other cases see sama topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indeies 



444 226 FEDERAL REPORTER 

two thousand dollars. Thls last clause shall hâve no effect shonld said 
Julius Rahmstorf discontinue business before May 26, 1913. M. P. Fleiseti- 
man." 

On Jauuary 11, 1913, the plaintiff commenced an action to recover froni 
the défendant the sum of $2,000, alleging that in June, 1912, the défendant 
broke hls contract wlth the plaintiff, and began conducting a business in 
the Une of gênerai merchandise at Rampart, which he stlU continued to con- 
duct, to the plalntifC's damage in the sum of $2,000. The défendant in his 
•rinswer denled that he owned or conducted a merchandise business at 
Rampart, and alleged that In June, 1912, one Kalnlng opened a gênerai mer- 
chandise store and business there, and engaged the services of the défend- 
ant as clerk, and that since that date défendant had continued in the em- 
ployment of Kalning as clerk. And the défendant alleged that his said agree- 
ment not to engage in any way lu the Une of gênerai merchandise was with- 
out sufficient considération, and void. A jury trial was walved, and the 
cause was tried before the court. The court found that the defendant's 
promise not to engage in any way In the Une of gênerai merchandise prior 
to May 26, 1913, In the city of Rampart was part and parcel of the trans- 
iiction whereby he sold his stock of merchandise to the plaintiff, and that 
it was made in considération of said sale, and that the defendant's promise 
to forfeit $2,000 in case of breach of the contract was an agreement to pay 
liquidated damages in that sum. Judgment was accordingly entered against 
the défendant for the sum of $2,000 and costs. 

James J. Crossley, of Portland, Or., L. R. Gillette, of Fairbanks, 
Alaska, for plaintiff in error. 

Fernand de Journel, of San Francisco, Cal, and G. B. Erwin, of 
Fairbanks, Alaska, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
At the close of the testimonjf the défendant, following the practice in 
Alaska, moved for judgment on the pleadings and évidence, on the 
ground that the defendant's agreement not to engage in gênerai mer- 
chandise business at Rampart was separate and distinct from the sale 
of the goods, and not related thereto, and that the défendant had not 
in fact violated the same, and that there was no compétent évidence that 
the plaintiff had sustained damages. Upon the oonflicting évidence 
the court below found as one of the facts that the sale and agreement 
were so united in time and purpose as to be one contract, and we 
must take that fïnding to be conclusive hère. The fact that there was 
in this case no sale of the good will of the defendant's business i& 
immaterial. The sale of the stock of merchandise was a good con- 
sidération for the accompanying agreement not to engage in such busi- 
ness. Nelson v. Brassington, 64 Wash. 180, 116 Pac. 629, Ann. Cas. 
1913A, 289; Beard v. Dennis, 6 Ind. 200, 63 Am. Dec. 380. In United 
States V. Freight Ass'n, 166 U. S. 290, 329, 17 Sup. Ct. 540, 41 L. 
Ed. 1007, the court recognized the right of parties to make such a 
contract, with a view of — 

"gra]Uing to a vendor the freest opportunlty to obtain the largest considéra- 
tion for the sale of that which is his own." 

[3] It is urged that the act of the défendant in accepting employ- 
ment as clerk for a rival store was not a breach of the agreement. 
But the court found that the défendant did more than merely to act 
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as a clerk on a salary. It found that he acted in the capacity of man- 
ager and managing clerk of the rival store. The obligation in such a 
case is to observe the spirit, as well as the letter, of the agreement. 
In 24 Am. & Eng. Enc. of L,aw, 859, it is said : 

"A covenant not to carry on a certain trade is broken where the covenantor 
does so as the agent or manager or employé of another." 

Décisions supporting that rule are Wilson v. Delaney, 137 lowa, 
636, 113 N. W. 842; Meyers v. Merillion, 118 Cal. 352, 50 Pac. 662; 
Smith V. Webb, 176 Ala. 596, 58 South. 913, 40 L. R. A. (N. S.) 1191 ; 
McAuliffe V. Vaughan, 135 Ga. 852, 70 S. E. 322, 33 L. R. A. (N. S.) 
255, Ann. Cas. 1912A, 290; Kramer v. Old, 119 N. C. 1, 25 S. E. 
813, 34 L. R. A. 389, 56 Am. St. Rep. 650; Finger v. Hahn, 42 N. 
J. Eq. 606, 8 Atl. 654; Knowles v. Jones, 182 Ala. 187, 62 South. 
514. 

[4] It is contended that the court below erred in construing the 
promise of the défendant to forfeit $2,000 in case of breach of the 
agreement to be a provision for the payment of liquidated damages, 
and it is asserted that it is an agreement for the payment of a 
penalty, and that upon the breach thereof the plaintiff must prove 
the actual damages sustained. In gênerai, it may be said that the con- 
tracting parties are permitted to agrée upon the précise amount of 
damages to be paid in ail cases in which the damages are uncertain in 
their nature, or diiiScult to ascertain, or impossible to be estimated w^ith 
certainty, and this is especially true of contracts such as that which is 
hère under considération. In 13 Cyc. 99, it is said : 

"Where a contract bas been made not to engage in any particular pro- 
fession or business withia stated limits, it bas been the policy of the courts 
to construe such an agreement as liquidated damages, rather than as a 
penalty, in the absence of any évidence to show that the amount of dam- 
ages clalmed Is unjust or oppressive, or that the amount claimed is dispro- 
portionate to the damages that would resuit from the breach or breaches 
of the several covenants of the agreement. While the décisions in this class 
of cases are usually based upon the fact that the damages are uncertain and 
cannot be estimated, It bas also been held that, where there is a promise to 
pay a particular sum in case of breach, or where the payment of the sum 
named is the very substance of the agreement, a recovery may be had for 
the sum named." 

In Potter v. Ahrens, 110 Cal. 681, 43 Pac. 388, the court said: 

"The damages for breach of contract for the purchase of the good will of 
an established trade or business are so absolutely uncertain that courts hâve 
recognized the fullest liberty of parties to flx beforehand the amount of 
damages in that class of cases." 

See, also, McCurry v. Gibson, 108 Ala. 451, 18 South. 806, 54 Am. 
St. Rep. 177 ; Streeter v. Rush, 25 Cal. 67 ; Holbrook v. Tobey, 66 
Me. 410, 22 Am. Rep. 581 ; Cushing v. Drew, 97 Mass. 445 ; Geiger 
V. Cawley, 146 Mich. 550, 109 N. W. 1064; Canady v. Knox, 43 
Wash. 567, 86 Pac. 930; Martin v. Murphv, 129 Ind. 464, 28 N. E. 
1118; Kelso v. Reid, 145 Pa. 606, 23 Atl. 323, 27 Am. St. Rep. 716; 
Newman v. Wolfson, 69 Ga. 764. We find nothing in the contract 
itself, and nothing was developed upon the pleadings or the trial, to 
show that the sum so agreed to be paid as damages was so unjust or 
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oppressive, or disproportionate to the damages sustained, as to render 
the case an exception to the gênerai rule, and we are not convinced 
that the court below erred in ruling that the damages were liquidated 
by the parties. 

The judgment is affirmed. 



CHU TAI NGAN v. BACKUS, Immigration Com'r, et al» 
(Circuit Court of Appeals, Nlnth Circuit. October 4, 1915.) 
No. 2501 

ALIENS <S=54r-DEPORTATION— SUFFICIENCT OF EVIDiENCB. 

Evidence on appeal from an order for appellant's déportation held to 
warrant ttie flndlng of the Immigration Department tliat she was a 
prostltute, and was found an Inmate of a tiouse of prostitution and prac- 
tlclng prostitution subséquent to h.er entry into the United States. 

[Ed. Note. — ^For otiier cases, see Aliens, Cent Dig. S 112; Dec. Dig. 
<®=>54. 

What Chlnese persons are exeluded from the United States, see note to 
Wong You V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Cahfornia; Maurice T. DooHng, 
Judge. 

Habeas corpus by Chu Tai Ngan against Samuel W. Backus, as 
Commissioner of Immigration at the Port of San Francisco, and the 
United States, to review an order directing her déportation. Writ dis- 
missed, and she appeals. Affirmed. 

Catlin, Catlin & Friedman, ail of San Francisco, Cal., for appel- 
ant. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. 
S. Atty., both of San Francisco, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. The appellant. Chu Tai Ngan, an alien 
woman, is held under a warrant of déportation issued by the Acting 
Secretary of Commerce and Labor on the 30th day of December, 1912, 
reciting : 

"That the alien Jee Dai Ngan, alias Chu Tai Ngan, or Chue Tai Ngan, who 
landed at the port of San Francisco, Cal., ex S/S Nippon Maru, on the 17th 
day of June, 1910, has been found in the United States in violation of the 
act of Congress approved February 20, 1907, amended by the act approved 
March 26, 1910, to wit: That the said alien is a prostltute, and has been 
found an inmate of a house of prostitution and practicing prostitution subsé- 
quent to her entry into the United States, and may be deported In accordance 
therewlth" 

— and directing that she be returned to the country whence she came 
at the expense of the steamship company importing her. The court 
below denied a writ of habeas corpus applied for in lier behalf, and 
from the order denying the writ the présent appeal is prosecuted. 

^=^For otlier cases see same topic & K£}Y-NUMBBR in ail Key-Numbered Olgests & Indexes 
•Rehearing denied November 8, 1915, 
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The sole question présentée! by the appeal is the suffîciency of the 
testimony taken at the hearing before the immigrant inspecter to war- 
rant the finding that the appellant is a prostitute, and was found an 
inmate of a house of prostitution and practicing prostitution subsé- 
quent to her entry into the United States. It appears from the testi- 
mony of a police officer of the city of San Francisco that certain prem- 
ises located over a store at 921 Grant street in Chinatown, which also 
hâve an entrance leading from St. Louis alley, had the gênerai réputa- 
tion of being a house of prostitution, and was such on the 22d day 
of March, 1912; that on that date the officer received information that 
certain Chinese alien women were held in said premises by certain 
Highbinder societies who were at that time engaged in a Highbinder 
war; that acting on this information the officer visited the premises 
and found the appellant there, who gave her name as Di Ûng, âge 
21, native of China, no occupation ; that the appellant was then placed 
under arrest, charged with being an inmate of a house of prostitution, 
and gave cash bail in the sum of $50 for her appearance in the police 
court to answer to that charge; that when her case was called for 
trial she failed to appear, and forfeited her bail, for the reason, as- 
signed by her counsel, that she feared the immigration officers would 
catch her. We think this testimony was sufficient to warrant the find- 
ing made by the department charged with the administration of the 
immigration laws, and there our inquiry must stop. United States v. 
Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040; Chin Yow 
V. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369 ; Tang Tun 
V. Edsell, 223 U. S. 673, 32 Sup. Ct. 359, 56 L. Ed. 606; Low Wah 
Suey V. Backus, 225 U. S. 450, 468, 32 Sup. Ct. 734, 56 h. Ed. 1165. 

Judgment affirmed. 



GOLDBERGER v. GOLDMAN. 

(Circuit Court of Appeals, Sixth Circuit. October 15, 1915.) 

No. 2699. 

OORTBACTS i®=»28— Evidence as to Agbeement— AniaBSiBiLirr. 

In an action by the indorser of a note to recover of another indorser 
the amount pald by reason of the indorsement under the claim that de- 
fendant had agreed as between himself and plaintifC to pay the note, it 
waa proper to show the existence of défendants alleged duty and the 
naturalness and equitablenessi of his alleged agreement as bearing upon 
the probability that it was made. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 133-140, 1755, 
1782-1784, 1785^2. 1820, 1821; Dec. Dig. <©=»28.] 

In Error to the District Court of the United States for the Eastem 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action at law by Hyman L. Goldman against Maurice Goldberger. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

Dwight C. Rexford, of Détroit, Mich., for plaintiff in error. 
Selling & Brand, of Détroit, Mich., for défendant in error. 

<gs3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & laâexes 



448 226 FEDERAL REPORTER 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Plîùntiff and défendant indorsed a note for a cor- 
poration in which both were stockholders. Plaintiff sued to recover the 
amount which he was compelled to pay by reason of his indorsement 
under the claim that défendant had agreed, as between himself and 
plaintiff, to pay the note. Upon the first trial, verdict was instructed 
for défendant. This court reversed the judgment. Goldman v. Gold- 
berg-er, 208 Fed. 877, 126 G. C. A. 35. On the second trial, the sole 
ultimate question was one of fact, viz., whether the défendant made 
the alleged agreement to pay the note. Défendant takes no exceptions 
to the charge, which was fully as favorable to him as he was entitled to. 
The principal complaints relate to the admission of certain items of 
testimony and refusai of requests to charge. There was ample évi- 
dence tending to support the verdict, and tending to show that it was 
defendant's duty, as between himself and plaintiff, to pay the note. It 
was proper to show the existence of this alleged duty and the natural- 
ness and equitableness of his alleged agreement, as bearing upon the 
probability that it was made. The évidence objected to bore, for the 
most part, upon the relations between the parties. The requests in- 
volved were properly refused, the case has been fairly tried, and we 
find no error in the record. 

The judgment of the District Court is accordingly affirmed, with 
costs. 



GREENWALD BROS., Inc., v. LA VOGUE PETTICOAT CO., Inc. 

(Circuit Court of Appeals, Second Circuit. June 22, 1915.) 

No. 203. 

1. Patents ©=5328 — Validitt and Infeingement— Skirt. 

The Feuchtwanger patent, No. 662,714, for a skirt consisting of the 
combination of a hip portion of elastic material, a skirt portion secured 
to the bottom thereof, and a waistband of greater elastlcity than the 
hip portion, was not anticipated by anythlng in the prior art and dis- 
closes invention and utility. Also, held not invalid for prior use and in- 
fringed. 

2. Patents <S=381 — Pmob Use — Evidence to Establish. 

To establish prior use to defeat a patent, the proof must be satisfactory 
as to the identity of the alleged prior structure with, that of the patent 
and as to the date when It was made, and it is unsafe to rely on the un- 
aided recollection of witnesses as to facts long past 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 104; Dec. Dig. 
<g=81.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from an order and decree hold- 
ing that letters patent No. 662,714, granted to the Elmira Skirt Com- 
pany as assignée of Henry J. Feuchtwanger, was valid and infringed, 
and awarding an injunction and an accounting. The plaintiff, Green- 

j@;:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludeses 
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wald Bros., Incorporated, is a corporation created by and existing 
tinder the laws of the state of Pennsylvania, with its principal office 
in the city of Philadelphia. The défendant, La Vogue Petticoat Com- 
pany, Incorporated, is a corporation created by and existing under 
the laws of the state of New York, with an established place of busi- 
ness in the borough of Manhattan and city of New York. The entire 
interest in letters patent No. 662,714 is vested in plaintifï by assign- 
ments. 

Munn & Munn, of New York City (T. Hart Andersen, of New 
York City, of counsel), for appellant. 

Jos. C. Fraley, of Philadelphia, Pa. (Charles Neave, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. [1] The patent in suit is for a woman's 
skirt or petticoat. It consists of a petticoat having a hip portion made 
of elastic knitted fabric such as jersey cloth, a skirt portion made 
of woven fabric of less elasticity than the hip portion, and a waistband 
of elastic webbing. In his spécification the patentée says : 

"My invention relates to Improvements in skirts; and the object ol the 
same is to produce an underskirt whlch will fit neatly over the bips without 
wrinkling and be secured snugly about the waist. To accomplish this object, 
I constructed my skirt of three parts, each of a différent material. The first 
part or lower skirt portion is of nonelastie material, the second or hip por- 
tion is of material with a médium modulus of elasticity, and the third por- 
tion or waistband is of material having, a large modulus of elasticity." 

The skirt portion of the garment is made of nonflexible material 
and uniformly tapers from the bottom up. The skirt is secured to 
the hip portion which is wider at the bottom than at the top being 
designed to fit snugly and smoothly over the bips. With this end in 
view the sides may be slightly rounded but in gênerai the elasticity 
of the material suffices to insure a perfect fit. The waistband fits 
tightly the waist. 

There are two claims both 6f which are involved: 

"1. In a skirt, the combination, substantially as described, of a hip por- 
tion of elastic material, a skirt portion secured to the bottom edge of said 
hip portion, and a band of greater elasticity than said bip portion, sald band 
being secured to said hip portion at a point near the upper edge thereof . 

"2. In a skirt, the combination, substantially as described, of a hip portion 
of elastic material, which is larger around the bottom than at the top, a skirt 
portion secured to the bottom edge of sald hip portion, and a waistband of 
greater elasticity than said hip portion, said band being secured to the top 
of said hip portion." 

At the time Feuchtwanger made his invention petticoats were made 
very full and very wide on the bottom, and his idea was as he tes- 
tified at the trial, to make a close fitting hip portion without destroy- 
ing the fullness of the skirt. His main idea was to make the ordinary 
full skirt which was worn at that time with a jersey cloth hip portion 
so as to snugly fit the hip without destroying the fullness of the skirt. 

The claim is made that the device of the patent in suit involves 
no invention and is only a mère aggregation of old and well known 
226 F.— 29 
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éléments. The same daim was advanced in a suit brought on the 
patent but against another défendant in the third circuit in 1910. In 
an opinion written by Judge Buiîfington, the Circuit Court of Appeals 
held that the Feuchtwanger patent disclosed patentable novelty and 
invention. Greenwald Bros. v. Enochs, 183 Ked. 583, 106 C. 'C. A. 
351. In that conclusion we join, as we also do in the conclusion to 
which that court arrived that the Feuchtwanger skirt was not a mère 
aggregation of old and well known éléments. But the law is. es- 
tablished that novelty may réside in the arrangement or contribution 
of old éléments whereby an advantageous resuit is accomplished. 

The utility of the Feuchtwanger device is evidenced by the exten- 
sive use to which it has been put. The demand for the skirt becanie 
so great that the complainant has been unable to supply it and has 
taken in five licensees. The business is still actively increasing. The 
skirt is not a cheap ailicle, but notwithstanding that f act over 670,000 
of the skirts hâve been sold by complainant and its licensees, andi 
the royalties alone bave amounted to over $54,000. During the period 
since the patent issued fashions hâve been changing and the désire 
for novelties and to get something as good for less money has con- 
tinued. Skirts whose kind and grade of material are identical with 
those of the patent, but which lack the peculiar combination of the 
patent, are ofifered to the retail purchaser, side by side with the skirts 
of the patent, at about half the price; nevertheless the demand for 
the patent skirt has continued to increase. What Feuchtwanger did 
has proved of advantage to the manufacturer and the dealer. For 
normal commercial purposes skirts are required which will fit waists 
from 18 inches up to 42 inches in circumference. Under the Feucht- 
wanger patent three sizes only need be made up by the manufacturer 
and kept in stock by the dealer to meet this range of demand for 
a true ready-made skirt. This is due to the fact that the waistband 
is highly elastic and may be made very small in diameter, and that 
the moderate elasticity of the jersey cloth at the bip portion per- 
mits a skirt of a given size to expand laterally to such an extent as 
to accommodate any figure within a range of about eight inches in 
total diameter. As a clinging and smooth surface is desired around 
the bips, the closeness with which it fits in thus stretching is an ad- 
vantage. And the elasticity of the waistband serves a further func- 
tion in that it distributes the fullness, or required degree of stretching 
ail around the top of the skirt. 

The Feuchtwanger skirt also possesses decided advantages for the 
wearer, because of the accuracy and smoothness of the fit around the 
bips and to the fact that it does not sag at the waist. And when the 
skirt is taken off, after having been worn, the bip portion which 
has been stretched outwards and which would tend to remain in a 
stretched condition, is drawn inwards by the highly elastic band at 
the waist portion, which thereby relieves the stretch and tends to 
restore the knit loops to their initial condition. Moreover, the non- 
elastic bottom portion of the skirt enables it to be worn with any 
kind of outer dress, no matter how soft the material or how cHnging. 
In brief , the patent in suit has enabled the manufacturer to standardize 
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this product and to make up three sizes where otherwise he would 
hâve been required to produce at least six. It has enabled the dealer 
to get along with half as many sizes as he would otherwise hâve 
to keep in stock. It has given the wearer a ready-made skirt which 
requires no altération and possesses the desired qualities while in 
use, and which when taken off is automatically restored to its proper 
shape and dimensions at the critical région. 

In the suit brought on this patent in the Third circuit the respond- 
ents in their answer cited 70 patents as anticipations, but no proof 
was taken by them to establish the anticipations. In the suit at bar 
the défendant allèges in its answer that long prior to the alleged in- 
vention by Feuchtwanger it had been disclosed in ail substantial and 
material parts in five letters patent. Of the five so set up, one relates 
to trousers, one to overalls, one to undergarments, one to an under- 
waist, and one to skirts. The one which relates to skirts was issued 
to Julius Mark, April 13, 1877, being United States letters patent 
No. 189,119. In his spécification Mark states: 

"The object of my Invention is to produce, witli ttie least possible waste of 
tlme, labor, etc., as an article of manufacture an underskirt for ladies and 
cliildren, which, while equaling in eheapness, durability, warmth, and gên- 
erai usefulness, the felt skirt now in common use or the more expensive flan- 
nel skirt shall admit of being washed without shrinking, it being manufac- 
tured of knit material, substantially in the manner hereinafter more fuUy 
described. 

"The material of which I propose to manufacture my improved underskirts 
is the same which is now commonly employed in the manufacture of under 
shirts for gentlemen or ladies, viz., knit cloth of cotton or other material. 
Thèse goods are now manufactured in tubes of about 40 Inches In clrcum- 
ference. A section of one of thèse tubes is shown at A, Figure 1; and in 
manufacturlng my improved ladies' skirts I flrst eut thèse tubes into pièces of 
suitable length, the length of each pièce being about equal to the length that 
the skirts are intended to be ; next, thèse pièces are eut open lengthwlse, thus 
producing square pièces of knit cloth B, each about 40 inches wide, and of a 
length corresponding to the length of the skirts. Thèse pièces are then sewed 
together, as shown In Figure 3, trlangular pièces B6 having been previously 
eut off the sides of each pièce so as to give the proper shape to the skirt. 
Suitable trimmings co are then sewed on, as shown In Figure 3. Pièces or 
strips of muslin, tape, or other material are sewed over the hems, as shown 
in Figure 3 at dd, and the skirt is then ready for use on the market." 

The structure of the Mark patent differs in essential particulars 
from the structure of the patent in suit. The Mark skirt has non- 
elastic material around the waist and is not "designed to fit snugly 
and smoothly the hips" as is the patent in suit, but is either to be 
gathered in, like the ample petticoats seen in Holland, or.to be eut 
and fitted by the purchaser. 

The patent for men's drawers, trousers, and overalls do not show, 
in our opinion, conditions comparable to those characteristic of the 
skirt of the patent in suit. The Farrington patent, No. 252,201, re- 
lates to woven cloth undergarments provided with elastic extremi- 
ties. Farrington states his claims as follows : 

"I clalm as my invention: 

"1. A pair of drawers composed of an upper cloth part, A, and close flttlng 
lower knit part, B, jolned above the calf, substantially as described, and for 

the purposes set forth. 
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"2. In a pair of drawers having knlt extremities extending from the ankle 
to a point above the calf, said extremities having two more contractile parts, 
one about the ankle and the other about the leg, at a point above the calf and 
below the knee, substantially as described and for the purposes set forth. 

"3. In a garment composed of the cloth part A and the knit extremities 
B, the upper margin of said knit portions enlarged by increase of stitches to 
practlcally equal the cloth part In size, snbstantially as described, and for 
the purposes specifled. 

"4. In a garment composed of a cloth body and knit end, as described, said 
knit ends produeed in a flat web and widened at the top by additlonal stitches 
upon the selvage edges to equal the vridth of the cloth part at the point of 
juncture and vertically seamed in Une with the inclined seam of the cloth 
part, substantially as and for the purposes set forth." 

The Reinfeld patent, No. 623,739, states that the object of the in- 
vention "is to construct a pair of trousers which will entirely dis- 
pense with the use of buttons and buckles and suspenders to hold 
up the trousers," and adds : 

"I substitute an elastic waistband, with certain accessories by which a 
snug fit Is produeed over the hips and waist. The invention is specially ap- 
plicable to working men and laborers, who are obllged to stand up during a 
greater portion of the time and to bicyclers, who generally wear a belt to 
support the trousers. My présent invention dispenses with the use of such 
belt." 

His daims he described as follows: 

"1. A pair of trousers comprlsing a body portion, an upper or terminal 
elastic waistband, elastic tongues depending from the lower edge of the band 
at the rear thereof, a tiiangular strip interposed between the rear of the waist- 
band and the body portion, and extending from the outer seam of one leg 
to that of the other leg, a séries of slits eut from the upper edge of said strip 
the several tongues being stitched to said triangular strip and covering the 
slits thereof, the parts operating substantially as and for the purpose set forth. 

"2. A pair of trousers comprising a body portion, an elastic waistband, 
elastic tongues depending from the lower edge of the band at the rear there- 
of, a triangular strip interposed between the rear of the waistband and the 
body portion, and extending from the outer seam of one leg to that of the 
other leg, slits eut from upper edge of said strip, one slit at the middle of the 
strip and one on each side thereof, the outer slits being inclined toward the 
middle slit, the tongues being stitched to the said triangular strip and cover- 
ing the slits thereof, the parts operating substantially as and for the purpose 
set forth." 

The Jeresich patent, No. 178,155, was for an improvement in over- 
alls and pantaloons. The object of the invention is set forth in the 
spécification as follows : 

"The object of my invention is to so construct a pair of pantaloons or over- 
alls as that they will adjust themselves to and be self-supporting on men of 
varylng glrths and will yield to stralns in the directions which they will 
naturally corne from in sitting, stooping forward, or in spreading the legs, 
without danger of tearing or ripping the seams." 

Jeresich had a waistband of elastic webbing in the middle of the 
back of which he inserted a cross-shaped pièce of elastic rubber 
webbing, the lower part of which he inserted in the seat seam down 
and around in front to the end of the crotch at the lower end of the 
fly. The inserted pièces of rubber webbing it is stated will yield 
"to any strain tending to expand the seat and waist laterally." And 
arms of cross-shaped webbing were inserted in cuts horizontally made 



GEEENWALD BEOS. V. LA VOGUE PETTICOAT 00. 453 

in the small of the back which yield "to a strain put upon the seat in 
stooping forward." 

The Converse patent, No. 513,633, was for an improved under- 
waist for women. The upper portion of the garment covers the up- 
per portion of the back and the breast and is of knitted fabric which 
is elastic. The lower portion of the garment which extends about 
the body under the arms is of fabric which is inelastic and is pref- 
erably made of six pièces to admit of a better fit around the body 
than a less number of pièces would give. The middle of the front 
portion over the middle of the breast is composed of a fabric sub- 
stantially inelastic. The spécification states that the garment "is 
especially well adapted to support the lower garments and distribute 
their weight in a very désirable manner as the chest is allowed full 
expansion." It is declared that in most cases the lower portion of 
the garment should be made adjustable as by lacing flaps and cord. 

We discover nothing in the above patents to defeat the one in 
suit. In David_ v. Harris, 206 Ped. 902, 124 C. C. A. 477 (1913), 
this court sustained a patent for improvements in sweaters consist- 
ing of the attachment to a low-necked sweater of two infolding lapels 
and a collar, which could be tumed up to convert it into a high necked 
sweater. We said in that case, Judge Coxe writing the opinion : 

"The patented feature Is an exceedingly simple device, but involves consid- 
érable ingenulty and is evidently popular wlth the trade and with buyers. It 
is not found in the prior art Somewhat similar attempts were made in 
coats and shirts, but we eannot find that the Idea had oceurred to any one, 
prior to Weinschenk, to convert a sweater into a garment capable of two such 
uses accomplished by such easy transformation." 

And in the case at bar, as in David v. Harris, the patented feature 
is an exceedingly simple device but one which involve^ some in- 
genuity, and it is not found in the prior art. The use made of elastic 
webbing in pantaloons or overalls by which they were made self- 
supporting affords no analogy except in the fact that the garments 
stretch at the waist. The insertion of the elastic waistbands shown 
in the patents for masculine attire would not produce the skirt of 
the patent in suit. The stretching at the waist in drawers and trousers 
as provided for in the patents has no relation to any spécifie purpose 
or behavior called for by the désire to hâve a close and clinging fit 
at the région of the bips. 

[2] As to the défense of prior use which has been interposed, it 
is to be remarked that there are two features as to which the proof 
must be satisfactory : 

(1) The identity of the alleged prior structure ^ith that of the 
patent must be shown. 

(2) And the date at which the alleged prior structure was made 
must also be disclosed. 

The court below thought the évidence of prior use was too vague 
and uncertain to establish that requisite degree of certainty adopted 
as the test in such cases. It is clearly unsafe to rely upon the tes- 
timony of witnesses depending entirely upon memory of contempo- 
raneous facts long past and uncorroborated by any recorded data. 
The évidence on this matter is fatally defective, in that it absolutely 
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fails to fix with sufficient accuracy the date of the alleged anticipating 
manufacture and sale. The cross-examination of defeadant's wit- 
nesses disclosed the fact that no effort had been made to look up 
books, memoranda, or any contemporaneous records for the purpose 
of fixing the date of the use now claimed to hâve been prior to that 
of the patent in suit. The character of the évidence offered on this 
subject is quite unsatisfactory and unconvincing. For example, one 
of defendant's witnesses who vs^as a salesman in the employ of Ryan 
& Green testified that that fîrm vfzs manufacturing petticoats identical 
with those of the patent in suit when he entered the employ of the 
firm in 1899. He did not give a single circumstance in corroboration 
of the date of his employment or of the fact that the manufacture 
of the skirts went back to the commencement of his employment and 
admitted on cross-examination that he had never made any investi- 
gation in regard to the date of sales or the names of customers. He 
nevertheless professed to remember the names of customers to whom 
he sold such petticoats in 1899, and he professed to remember the 
color of the skirts he then sold. He was asked to name customers 
to whom he had sold skirts in more récent years, and he said that he 
could not remember the name of any customer or the color of any 
of the skirts sold in such years. He even professed to give the trade 
number of skirts sold in 1899. He was contradicted by a member 
of the firm called by the complainant who testified that his firm made 
no such petticoats down to 1902 when he retired from the firm. We 
shall not review the testimony of the other witnesses. It must suffice 
to say that we do not find adéquate testimony to establish the prior 
use. There is testimony in the record given by witnesses who had 
been engaged for years in manufacturing skirts, whose business it 
was to keep themselves acquainted with the skirts on the market, 
and who wère associated with the largest manufacturers of skirts 
in the United States, and who testified that they never saw or heard 
of a skirt like that of the patent in suit until they saw the skirt 
manufactured by the patentée. 

We hâve no doubt that defendant's skirt infringes. It bas the 
three éléments of complainant's skirt: The lower skirt portion of 
nonelastic material, the bip portion of moderately elastic material, and 
the waistband of very highly elastic material. The fact that the skirt 
of défendant has a greater length downwards of the bip portion, and 
a consequently smaller length upwards of the lower skirt portion, is 
not important. No limitation of the length of the respective sections 
of the skirt is found in the claims. 

Judgment affirmed 
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COLUMBIA MACHINE & STOPPER CORPORATION v. ADRIANCE MA- 
CHINE & STOPPER CORPORATION. 

SAME V. RUE SAM & HORRMAN BREWING CO. 

(Circuit Court of Appeals, Second Circuit. June 25, 1915.) 

Nos. 305, 306. 

Patents <S=328 — Validitt and Infeingement— Bottle Sealinq Machine. 

The Lawson patent, No. 1,095,406, for a machine for applying bottle 

closures, discloses invention, covers a meritorious improvement on prlor 

machines, and is entitled to a fair range of équivalents; also, held In- 

fringed. 

Appeals f rom the District Court of the United States for the East- 
ern District of New York. 

Thèse causes corne hère upon appeals from decrees finding infringe- 
ment by défendants of United States patent No. 1,095,406, issued 
May 5, 1914, to Clarence J. Lawson for an improvement in machines 
for applying bottle closures. The défendants in one suit are makers ; 
in the other, users. The opinion of the District Judge will be found 
in 226 Fed. 203. 

Charles Neave and Alfred C. Coxe, Jr., both of New York City, 
and John W. Steward, of Patterson, N. J., for appellants. 

H. D. Williams and W. H. Kenyon, both of New York City, for 
appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. We concur fully with Judge Veeder's finding that 
the patented machine "embodies a highly useful and simple combi- 
nation of éléments whereby a sealing head is positively raised and 
lowered to perform the opération of capping bottles smoothly, swiftly, 
and with certainty of opération." The combination is a novel one, 
a meritorious improvement of prior machines, and is entitled to a fair 
range of équivalents. The question of infringement is more perplex- 
ing, because of a différent cycle of movement of the principle co- 
operating parts ; but we are inclined to concur with the reasoning by 
which Judge Veeder reached the conclusion that the variances are 
unimportant and that the language of the claim covers defendant's 
device. 

The decrees are affirmed with costs. 



CONSOLIDATED RUBBER TIRE CO. et al. v. DIAMOND RUBBER CO. 

OF NEW YORK. 

(District Court, S. D. NEW YORK. July 22, 1915.) 

1. Patents <3=3318— Damages fok Infringement — Ascebtainment of Rea- 
sonahle rotaxty. 

Where the owner of a patent manufactured and sold an essential 
component part of the patented article, the selling price above the cost of 
production including both the manufacturer's profit and the royalty Under 
the patent, so that no flxed royalty was established, a reasonable royal- 

^zsFoT other cases see same topic & KEY-NUMBISR in ail Key-Numbered Digests & Indexes 
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ty may be flxed for the purpose of an accounting by an Infringer, by 
allowing ont of such gi'oss profit a libéral part as profits and a conserva- 
tive part as royalty. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 566-576; Dec. 
Dig. <S=>318.] 

2. Patents ®=>318 — Damages foe Infeinqemenx — Eotalties. 

In flxing such a reasonable royalty, the period will not be considered 
during which the patent was freely Infringed because of its supposed in- 
validity. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. <S=318.] 

3. Patents ©=3312 — Accounting fob Infbinqement — Bueden of Proof. 

A défendant who made and sold to manufaeturers an article express- 
ly fltted and obviously intended for use as a component part of an in- 
frlnging article, on an accounting for contrlbutory infrlngement, has the 
burden of showing that it was not so used. 

[Kd. Note. — ^For other cases, see Patents, Cent. Dig. §§ 544r-549; Dec. 
rwg. ©=o312.] 

4. Patents <S=>316 — Suit fob Infbinqement — Scope of Accounting. 

While a lower court may not in any wise change a deeree after it has 
been affirmed, it is tp be construed in accordance with équitable prin- 
ciples, and under a deeree for infrlngement of a patent for a completed 
article complainant may hâve an accounting for component parts made 
and sold by défendant to other manufaeturers, and by them used in mak- 
ing the infringing article. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 562; Dec. Dig. 
<S=31bM 

5. Patents <S=»319 — Damages fob Infringement — Intebest. 

The allowance of Interest on an award of damages for Infrlngement, 
based on a reasonable royalty flxed by the court, rests in the court's dis- 
crétion. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 577-586; Dec. 
Dig. <®==5319.] 

6. Patents ®=319 — Infeingement — Allowance of Punitive Damages. 

Infrlngement of a patent during a number of years, when its validity 
was doubtful by reason of conflicting décisions in différent circuits, can- 
not be said to be wanton, In such sensé as tp warrant the imposition of 
punitive damages; but its contlnued and persistent Infrlngement, 
through attempted évasions, after its validity had been finally establish- 
ed by the décision of the Suprême Court, justifies the allowance of such 
damages thereafter. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 577-586; Dec. 
Dig. <©=>319.] 

In Equity. Suit by the Consolidated Rubber Tire Company and the 
Rubber Tire Wheel Company against the Diamond Rubber Company 
of New York. On exceptions to master's report. Report modified, 
and deeree for complainants. 

See, also, 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527. 

This is a hearing upon exceptions to a master's report upon an ac- 
counting in a suit in equity for patent infringement. The plaintiffs 
abandoned any effort to prove profits, and rested their case upon their 
damages, which the master has found to be at the rate of 5 cents per 
pound of a spécial kind of rubber stock, a necessary élément of the 
combination patented to Grant, No. 554,675, February 18, 1896, for 

©sjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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rubber tires. Both sides excepted to the report, aftd the plaintiff moves . 
for treble damages. The report is se voluminous that no statement of 
facts need be added. 

George W. Wickersham and Charles W. Stapleton, both of New 
Ybrk City, for plaintiflFs. 

Charles Neave, of New York City, and C. K. Offield, of Chicago, 
111., for défendant. 

LEARNED HAND, District Judge. The first question is of the 
established or reasonable royalty; the second, of treble damages. 
The first question breaks into three parts : The amount, if any, of the 
proper royalty; the scope of the accounting, vvhether for whole tires 
or the rubber stock alone; the Kokomo transaction. I shall take thèse 
up in order, and conclude with the question of treble damages. 

The first question, therefore, is of the amount of an established, 
or of a reasonable, royalty. I do not see how any one can dispute that 
there is adéquate proof of an established royalty of 10 or 20 cents 
up to 1899. In 1899 the plaintiffs began themselves to manufacture 
the component parts, and they abandoned a license agreement, charg- 
ing instead a flat rate for the rubber stock, vvhich varied only with 
the cost of crude rubber, a practice they continued down to May, 
1902, when the Circuit Court of Appeals of the Sixth Circuit declared 
the patent void. In thèse contracts it was, nevertheless, specifically 
agreed that the flat price should include the rent of a brazing or weld- 
ing machine and the royalty for the patent in suit, together with a 
design patent. The "rent and royalty" so fixed was originally 20 cents 
like the immediately preceding licenses, but compétition eut this down 
first to 10 cents and subsequently to 5 cents. 

The def endant's theory is that this figure cannot be regarded as whol- 
ly royalty, since both sides did not so understand it, since the plaintiffs 
sold freely in the market to others at the same prices, and since the 
flat price necessarily included the profits of the business, which on the 
average are estimated at 6.24 cents per pound f rom 1903 to 1908, during 
which time the patent had Httle or no protection. The licenses distinctly 
provide that the sum shall be "rent and royalty," of which the rent is 
a trifling matter, and I think the parties must be said to hâve so un- 
derstood it; but I do not think that the matter is necessarily settled 
by what the parties called it. As to the second objection, it seems to 
me of no conséquence that the plaintiffs sold to outsiders, except in so 
far as it shows that the royalty, so called, included the plaintiff's profits, 
and was not ail royalty. 

This brings up the third point. I agrée that a license gives only the 
right to practice the invention, and that its value, and hence the reasona- 
ble royalty for it, must leave room for the usual profit in the business, 
together with the cost of production. Whether the resulting price will be 
greater than what the market will bear only expérience can test, which 
means that what the market will bear détermines the license value or 
royalty. Even though the parties agrée to call a sum a royalty, it 
should not be taken as such if it include the manufacturers' profits in 
cases where, as hère, he does not give the mère right, but makes the 
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article and sells it. In the siim fixed by thèse licenses are therefore 
included two éléments which the mère words of the agreement could 
not in fact fuse into one. Therefore I do not hold that the whole 20 
cents of the license agreements up to May, 1902, was an established 
royalty; but I do hold that, while the patent was correctly supposed 
to be good, the sum of the manufacturing profits and of the royalty 
and of the rent was abundantly shown to be 20 cents, which is as 
much as to say that the market would stand a "loading" of the manu- 
facturing cost by that sum for those combined éléments. 

In this posture of aflFairs came the décision invalidating the patent 
on May 6, 1902, making impossible any true established royalty there- 
after. Ail the subséquent period until the patent was finally declared 
valid in April, 1911, seems to me irrelevant to any just estimate of the 
patentee's damages. Even if, crippled as the patent was by the adverse 
ruling, an apparent established royalty during that period had been 
shown, I should not regard it as a true established royalty, because 
that phrase should not be used of the value of a patent monopoly which 
is suspected with good reason of being no patent at ail. What we seek 
is the sum above cost and profits which the patentée could exact of 
the market through his monopoly. The sum he exacted while he was 
unable to enf orce it, and while every one supposed he had no monopoly 
at ail, or at least suspected he might not hâve any, is surely no index 
of the actual value of his right. Hence I think that during the period 
there was no established royalty for the right, and that we must seek 
a reasonable royalty, to which I now turn. Although the évidence of 
the mingled éléments of profit and royalty and rent substantially ceased 
in 1902, and although the infringement did not begin till 1905, yet, 
had the patent continuously enjoyed the récognition to which it is now 
conceded to be entitled, it would in 1905 hâve been possible to charge 
and to get the same sum for the same éléments, and to continue to 
get it till the patent expired. 

To begin with, the plaintifïs swear they continued to charge the sum 
of 20 cents till they were forced to a réduction first to 10 and in some 
cases to 5 cents by the compétition of inf ringers. Again, we hâve the 
right to assume that a royalty established as this was over a period 
of years would continue, unless some change is shown in the market 
conditions. The only change shown is the présence of inf ringers, who 
wrongf ully eut under the priées established by the patentée. It is an 
inference that the plaintiff could hâve continued its profits of 20 cents, 
and that the market would hâve borne it, had it not been for this new 
factor, which arose af ter 1902. I shall proceed upon the asgimiption, 
therefore, that the joint sum of rent, reasonable profit, and reasonable 
royalty hâve been proved to amount to the sum of 20 cents, the amount 
amply proved to be obtainable up to May, 1902. 

[1] It is, however, necessary to find some means of disentangling 
from this joint sum the amount of the reasonable royalty. This can 
be done only in case the record contains adéquate évidence. We hâve 
the average cost of manufacture of the Buckeye Company over a 
period from 1901 to 1912, and it amounted to less than 42 cents. The 
Buckeye Company being a mère subsidiary of the plaintifïs, we may 
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disregard its existence. To this miist be added the selling cost, which 
we hâve only for the years 1903 to 1908, though Delapierre says 
that the changes from 1908 to 1912 were not important. Taking the 
selling cost for those six years, we find it is 11.4 cents, and the Buckeye 
cost 40.8 cents. The sales averaged 58.4 cents, leaving a profit of 
6.2 cents. Thus we may say that in a time of open compétition the 
plaintiffs made great quantities of rubber at a profit of less than 12 per 
cent. Now the master, in allowing 5 cents, has given an allowance 
of| 23 per cent, upon the cost, 65 cents, or nearly double what the plain- 
tiffs hâve shown they were willing to manufacture at. The price at 
which the plaintiffs were to manufacture was to fall, it is true, but 
only with the cost of crude Para, and the différence would not change. 
I am quite aware that in thèse matters we are not able to tell with 
accuracy what the reasonable profits or reasonable royalty would be ; 
but we can meet that difficulty by taking only most conservative esti- 
mâtes. This is becoming the tendency of the courts in ail the best con- 
sidered of the later opinions. American Sulphite Co. v. De Grasse, 
193 Fed. 653, 113 C. C. A. 521 ; U. S. Frumentum Co. v. Lauhoff, 216 
Fed. 610, 132 C. C. A. 614; Bemis Car Co. v. J. G. Brill Co., 200 Fed. 
749, 119 C. C. A. 229. I read Dowagiac Mfg. Co. v. Minn. Moline 
Plow Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398, as settling 
the mooted question as to whether a reasonable royalty may be allow- 
ed, and as laying down a more libéral rule, to be applied with caution. 

[2] Any other conclusion in the case at bar would be most abhorrent 
to justice. I agrée, as I hâve said, that the 5 cents to which the plain- 
tiffs were at times driven was not a true royalty, and that, if that period 
is to be taken as indicative of the real value of licenses, no damages are 
shown. I accept the défendants' argument pro tanto, and with it f ails 
the reasoning of the master and the plaintiffs ; but it does not seem to 
me that the resuit should fail. It is a manifest absurdity, in view of 
the history of the market up to 1902, to say that a license under this 
patent had no value, and it cannot be that only through the persistent 
attacks upon their rights the plaintiffs in the end are to recover noth- 
ing. To reach that resuit the défendants must practically assert that 
the patent became valueless because of its constant inf ringement, which 
is nothing else than for them to make their excuses through their own 
wrong, along with that of others in like case. 

However, it is urged that the licenses to jobbers and manufacturers 
were no tests of the proper licenses to rubber makers, and in support 
of this the Firestone Case is instanced. That case was a compromise 
made of a past license when the patent had only two more years to 
run, and the license was coupled with an adjusted balance for past in- 
f ringement of $80,000. It may be dismissed, I think, from considéra- 
tion as a test. As to the objection that thèse licenses were ail to job- 
bers and the like, I think it makes no différence. In estimating lost 
sales it is, of course, necessary to show that the patentée would hâve 
made the sales. Not so with licenses. Every wheel made up with Dia- 
mond rubber was a wheel upon which the plaintiffs lost a license, 
whether they would hâve manufactured it or not. In contributing to 
that eventual inf ringement which occurred when the rubber was so 
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used, they contributed to a tort the damages from which are to be es- 
timated by a loss of the royalties, which could hâve been got for that 
wheel. Whether the défendants could hâve secured better terms is 
beside the point. What they did was to deprive the plaintilïs of a 
corresponding amount of royalties on wheels, and the licenses for 
wheels are established. 

The défendants will suggest this difficulty with the foregoing treat- 
ment: That it ignores the efïect of the three suits which gave im- 
munity to the Goodyear Company, the Kokomo Company, and the Vic- 
tor Company. This immunity extended to selling the rubber stock, 
and we may assume that it also extended to selling complète tires. So 
far as concerns complète tires, they would be immune in the hands of 
the customers of ail three companies ; but, so far as concerns the rub- 
ber stock, no one who bought could possibly hâve used it, either to 
make up tires himself (RuBber Tire Co. v. Goodyear Co., 232 U. S. 
413, 34 Sup. Ct. 403, 58 L. Ed. 663), or to sell the component éléments 
to another to make up tires (Woodward Co. v. Hurd, 232 U. S. 428, 
34 Sup. Ct. 409, 58 L. Ed. 670), or, in my judgment, to sell the rubber 
stock alone, with intent that it should go to make up a Grant tire, as 
I shall show later. This being true, the three companies did not hâve 
it in their power to afïect what would hâve been the royalty for the 
invention during the period in question for the following reasons : 

Their effective right to sell only complète tires made impossible to 
them any effective compétition, unless they went into the tire business 
themselves, making up and selling the invention as a whole. Other- 
wise, the plaintiffs could hâve stopped their customers from any prac- 
tical use of what they had bought, a condition which would at once 
hâve stopped their sales. On the other hand, each of thèse companies 
was a rubber company, selling this stock to jobbers in tires, to carriage 
manufacturers and the like, and doing a large outside business. It is 
the merest spéculation to assume that they would hâve gone into com- 
pétition with their former customers in the tire business in order to 
avail themselves of the only rights secured by their decrees. What 
they needed to compete with the plaintiff was the right to sell rubber 
stock of proper size and conformation, with or without the channels 
and wires, and that they really never got by the decrees, though the 
trade did generally suppose so, until the Suprême Court decided the 
question. They never did go into the manufacture of complète tires 
upon a scale large enough to affect the plaintiff's market, and if spécu- 
lation is proper I see no reason to suppose they ever would hâve. 

Ail sorts of considérations might hâve influenced them against such 
an undertaking ; if they competed directly with carriage manufac- 
turers and with jobbers, they might hâve lost in good will more than 
they could hâve possibly made in the sale of tires ; the reorganization 
of their business to include this might hâve wholly thrown out of gear 
their methods and their prospects. We must, I think, take this record 
as it stands, showing them competitors in the sale of rubber stock and 
in that alone. We may not assume that, had they leamed early enougli 
that their customers were ail infringers, they would hâve sold the 
complète tires. Therefore the plaintiffs were ail along the only ones 
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who might sell rubber stock and channels and wire to any one who 
could rightfully make them up, and there is no évidence that they had 
any compétition to fear in that business, had their rights been known. 

[3] The next question is of the scope of this accounting — whether 
the défendants are in fact contributory infringers; whether the de- 
cree permits that inquiry. The rubber stock was so obviously intend- 
ed to be used in Grant tires that no argument is possible, and indeed 
Woodward conceded as much. There are holes for the wires ; the sides 
slope for the slope of the inner sides of the channels. There is noth- 
ing, I apprehend, unique about contributory inf ringement ; the ques- 
tion merely is whether the défendant has assisted in some way the 
eventual violation of the patent. In the case at bar it would always be 
possible for the défendants to show of a given sale that the stock had 
iiot been used for a Grant tire; but when the plaintifïs show such 
sales of rubber as every one would suppose in natural course must go 
into Grant tires, the défendants may reasonably be called on to proceed 
with the proof. Thus in Henry v. A. B. Dick Co., 224 U. S. 1, 32 
Sup. Ct. 364, 56 L. Ed. 645, Ann. Cas. 1913D, 880, it was held enough 
that the défendant sold the ink with the expectation that it would be 
wrongfully used, and this was held to be équivalent to the "purpose 
and intent" to use it so. 

The défendants' only answer is that, although the tires were sold 
with that expectation and intent, they might hâve been used either with 
straight-sided channels or with cément. Their theory is that they were 
not fitted only for an infringing tire, under the doctrine of Crown 
Cork & Seal Co. v. Brooklyn Bottle Stopper Co. (C. C.) 172 Fed. 225, 
and similar cases. This rubber stock was, however, not fitted for any 
other use. I do not mean to say that it could not hâve been used in 
straight channels, though thèse had substantially disappeared by 1905 ; 
but, if they had been so used, it would hâve been a perversion from its 
obvions purpose. Having made them for that use, it would be most 
unfair to ask the plaintiffs to show that they had not been misused. 
The same thing is true of the possible cementing of the tires into the 
•channels. The holes for wiring are there, and if they were in addi- 
tion cemented that should be shown. There is undoubtedly proof of 
a certain amount of cementing, which the plaintifïs insist had been dis- 
continued before 1905. I hâve not found any very definite évidence 
upon that question, but I think it immaterial. If an infringer had 
•wired down the rubber in the channels, I do not think that he would be 
less an infringer if he also cemented it. This is not inconsistent with 
the fact that the merit of the invention lay in the free tipping feature. 
The invention itself lay in the claims, and the claims may be inf ringed, 
though the merits be lost. There is nothing in the décisions to show 
that to fasten by wires and cément is not to infringe. The holes in 
the rubber indicate that the defendant's intention was to hâve wires 
used. If any of the rubber was not so used, that should hâve been 
shown by the défendants. 

[4] As to the form of the decree, while it is of course true that a 
lower court may not change in any wise a decree after it bas been 
affirmée, and while the actual infringement was of a complète tire, and 
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the injunction proceeded upon that ground, I do not think that thèse 
facts need embarrass an accounting for the sales of rubber stock, mere- 
ly because oi the use of the word "such" in the decree. Equity does 
not eut so close ; it is the gênerai rule that the extent of the inf ringe- 
ment may be considered by the master, and the controversy terminat- 
ed so far as it is possible (Welling v. LaBau [C. C] 32 Fed. 293; 
Westinghouse Air Brake Co. v. Christensen Engineering Co. [C. C] 
126 Fed. 764; Brown v. Drohen [C. C] 171 Fed. 438), even though 
it in volve the considération of new devices. The alternative is a new 
suit, which equity does not encourage. To interpret this decree so 
verbally would work a most gratuitous injustice. The plaintiffs knew 
that the défendants were in the main rubber makers ; to suppose that 
any one meant to confine the case to the few completed wheels is ab- 
surd. 

The final question concerns the Kokomo contract, and the défend- 
ants' device to avoid infringement after the Suprême Court had finally 
declared the patent valid. Judge Day has already passed upon this, 
and his opinon leaves nothing more to say. It has been decided that, 
though the Kokomo Company might sell the rubber, it was an invasion 
of the patent for any customer to sell it with the other parts to another 
for the purpose of making up a tire. Woodward Co. v. Hurd, 232 U. 
S. 428, 34 Sup, Ct. 409, 58 L. Ed. 670. If it was an infringement for 
the Woodward Company to sell tlie rubber and channels and wires, 
it must be an infringement for the défendant to sell to the Woodward 
Company with that intent, unless the whole basis of contributory in- 
fringement is différent f rom what I hâve stated. 

The efïect of the clause introduced into the decree in this suit is not 
touched upon in any of the opinions in 232 U. S. 428, 34 Sup. Ct. 409, 
58 L. Ed. 670, because the défendants were not parties; but in the 
appeal reported in 220 U. S. 428, 445, 31 Sup. Ct. 444, 55 L. Ed. 527, 
the Suprême Court concurred with the remarks of Judge Coxe and 
thèse clearly show that tlie Circuit Court of Appeals for the Second 
Circuit had no intention of construing that language as a décision 
upon this question. They simply meant to leave the défendants in 
the same position respecting rubber bought of the Kokomo Company 
and the other licensed inf ringers as though the decree had not passed ; 
the question being left open for future considération. Now the time 
has come to consider the question, which turns out to be controlled 
by Woodward v. Hurd, supra. I therefore overrule the défendants' 
exceptions. 

As to the défendants' first exception to the report, I shall overrule 
it. The theory that their profits should be taken as a reasonable roy- 
alty certainly has no basis in f act or in law. There is undoubtedly a 
good deal to be said for the position that a reasonable royalty could 
be figured at a higher figure than 5 cents, as I hâve tried to show ; but 
no one in the case seems to hâve considered it from that point of 
view. The onl}' reasonable royalty actually fixed was 5 cents, and it 
would be rather absurd to fix such a royalty at the sumi of 6.24 cents ; 
the very idea being something of an approximation. Moreover, there 
is a tnore substantial reason for caution, which axises from the in- 
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evitable uncertainty of the computation. We must take such a rate 
of profit as by no means will be too little, because in such cases the 
law favors the défendant. A profit of 20 per cent, is not unusual in 
manuf acturing ; it would leave a royalty of 6 cents. However, there 
were the brazing or welding machines and the design patent, which, 
though trivial, cannot perhaps be thrown altogether out of considéra- 
tion. There is not enough certainty abont the whole matter to over- 
throAV the master's finding. 

[5] The exception to the failure to allow interest cornes next. It 
is no doubt true that interest is allowed upon damages for established 
royahies upon the theory that they are liquidated, and that interest is 
allowable only on Hquidated damages. Creamer v. Bowers (C. C.) 
35 Fed. 207; Locomotive Safety Truck Co. v. Pa. R. R. (C. C.) 2 Fed. 
682. Moreover, I hâve treated this as a case, not of estabhshed, but 
of reasonable, royalty, and the damages as unliquidated. It would fol- 
low that no interest should be allowed on such damages at least at 
law. However, the rule is more libéral in suits in equity in which 
at times interest may be allowed upon unliquidated damages. Mowry 
V. Whitney, 14 Wall. 620, 663, 20 L. Ed. 860; Pa. Steel Co. v. N. 
Y. City Ry. Co., 198 Fed. 778, 117 C. C. A. 560. The matter may 
be said to rest in discrétion depending in some measure, according to 
Mowry v. Whitney, supra, upon the deliberateness of the infringe- 
ment. In accordance with this intimation in Mowry v. Whitney, su- 
pra, I shall allow interest after the date of the décision of the Su- 
prême Court in the case at bar. In justice I hâve ne ver been able to 
see why the certainty of the damages should make a différence, ex- 
cept on the theory that a défendant always had the option to commit 
the wrong if he paid the damages. A corollary to that theory would 
be that it was unfair to charge the défendant till he had the chance to 
leam what he might pay. The theory is certainly not sound ; there 
is no reason why a wrongdoer should escape part of the loss he causes. 

[6] The final question is of punitive damages. That the infringe- 
ment was deliberate and continuons, as the master found, is certainly 
true, if by deliberate one means that the défendants knew their sales 
infringed. "Wanton" is somewhat a word of rhetoric. I do not 
know just what the décisions mean when they use it; but the facts 
are as f ollows : In 1902, the Circuit Court of Appeals for the Sixth 
Circuit, composed of three judges of whom two afterwards became 
Justices of the Suprême Court, after a long and mature considération, 
unanimously decided that the patent was void. It was neither a pro- 
visional nor a hasty décision, and it can only be the ardor of partisan- 
ship which suggests that it was not entitled to the greatest respect. 
Moreover, the Suprême Court had refused certiorari upon it, and the 
décision appeared final, at least in the circuit. The ruling was repeated 
in 1903, and stood as the law of the patent until the Firestone Case in 
1907, a décision f ollowed in the Seventh circuit in the same year. 
Therefore, disregarding décisions of single judges, which are of in- 
ferior authority, certainly it was a matter of much doubt after the 
spring of 1907 whether the patent was void or valid, though of course 
every infringer knew — ^as, for that matter, he always knows — that he 
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took his chance of the eventual outcome. That he was bound to ac- 
cept the décisions of the Second and Seventh Circuits against that oi 
the Sixth, and concède the validity of the patent, does not appear clear 
to me. Every one having any f amiharity with the patent law knows 
that the test of invention, however it may be formally couched in gên- 
erai propositions, is in its application of the most plastic and uncertain 
character. At just what step of novelty the ingenuity of the skilled 
artisan becomes transmuted into the genius of an inventor, men will 
always difïer, and their différences will be very largely dépendent upon 
Personal beliefs too remote for successful statement. If, therefore, 
by "wanton" it is meant to say that the défendants knew that the 
patent was valid, I cannot agrée with the master; but I find that the 
validity of the patent remained open to honest question until the 
Suprême Court definitely settled it in April, 1911. During that period 
I shall add nothing for punitive damages. 

After April, 1911, there is certainly much less to say in excuse for 
the continued inf ringement. Had the décisions in Seim v. Hurd, su- 
pra, and Woodward Co. v. Hurd, supra, been then made there could 
Lave been no excuse, or shadow of excuse, for continuing the busi- 
ness. The provision for treble damages would mean nothing, if it 
did not apply to such a case. But the case of Kessler v. Eldred, 206 
U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 1065, had not then been over- 
ruled or limited, and the scope of that case in my judgment put the 
matter in doubt. Kessler v. Eldred, supra, held that, if Kessler was 
protected in selling the lighters, his customers were also protected. Ail 
that the Kokomo Company needed was the same immunity for its 
customers in selling a constituent part of the combination. If the 
customers had such a right when the seller sold the whole invention, 
it was certainly not clear that the customers, had not the right to resell 
to others a single constituent élément, just as it was, which the seller 
had the right to sell to them. Indeed, the défendants still argue on this 
very accounting that the Suprême Court did not mean to include the 
resale of a single constituent élément. Therefore, had the défendants 
merely bought from the Kokomo Company after the décision of the 
Suprême Court, I should not hâve thought that they were doing what 
they necessarily knew they had no right to do. I could not say that 
their inf ringement had in their own minds no color of excuse. 

In fact, they did not do this. The Kokomo Company was not then 
making any rubber stock, and what it sold the défendants under the 
contract of 1911 was made out of rubber compound furnished by the 
défendants, through the use of the old molds, with which up to that 
time the défendants had made the infringing tires. While it was not 
quite the équivalent of buying a license from the Kokomo Company, 
since the latter did actually mold the rubber, a process which cost 
them about 2 cents of the 5 they received, it missed being a license 
only by that margin. Certainly, if the défendants had attempted 
merely to buy a license of the Kokomo Company, it would be too much 
to ask that such an attempt b€ taken in good faith. What they actually 
did was no doubt a middle ground between buying from the Kokomo 
Company in the honest belief that they could resell and taking a mère 
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license, which they must hâve known was not within their rights. The 
plan they adopted, they of course hoped might prove effective to pro- 
tect them, under Kessler v. Eldred, supra, or they would not hâve 
adopted it, and if that hope be enough their damages should not be 
increased. However, it is not necessary that an infringer should ab- 
solutely know that he has no rights. Russell v. Place, 9 Blatchf. 173, 
Fed. Cas. No. 12,161. The effort was certainly an évasion, and every 
sensible man must hâve seen that it was not within the real meaning 
of Kessler v. Eldred, supra, whether or not it could eventually be de- 
fended. That case was intended to protect the successful infringer, 
or, as I may call him, the licensed infringer, in the results of his decree. 
It was to protect his customers because only so could he get the 
fruits of his own decree of immunity. It must hâve been apparent 
that to stir up and stimulate such an infringer to go through the form 
of manufacture was certainly not within the purpose of such a déci- 
sion, whether or not the purpose would prove a relevant considération 
in the resuit. Such efforts should be made exceptionally dangerous, 
and fall within the provision for increased damages. 

Furthermore, the defendant's whole conduct has shown that it 
sought by every device to infringe this patent with impunity. The 
organization of the Diamond Company of New York, its dissolution 
at the very expiration of the patent, the assuring that it should by 
no change hâve any profits to reach, the efforts to resist the disclosure 
of the Ohio Company's bocks, the deviousness throughout of its per- 
sistent effort to suck the value from the invention and not pay the 
price, ail thèse do not help its cause. I shall theref ore increase so much 
of the award as is earned after the décision of the Suprême Court, 
■ not by trebling it, as I might do, but by adding the sum of $50,000, 
which should be enough to pay the costs of the litigation and give 
the plaintiffs smart money, in addition to the actual award as dam- 
ages. 

Let a decree pass for poundage at 5 cents per pound, with interest, 
as stated, together with $50,000, and costs. 



IjSTDIVIDTJAL DRINKING CIÎP CO. et al. v. PUBLIC SERVICE CUP CO. 
(District Court, E5. D. New York. July 23, 1915.) 

1. Patents <@=>328 — Validitt and Infbingement — Gup Dispensing Appaka- 

TUS. 

The LiieUen patent, No. 1,081,508, for a dispensing apparatus for dellver- 
Ing a cup or fluid container, heîd not anticip.ated, valld, and infringed. 

2. Patents ©=95 — ^Amendmeni of Application — Effeci of Pbioe Assign- 

MENT. 

An applicant for a patent, although lie lias assigned his rights under the 
application, may still complète the taking out of the patent, and, if neces- 
sary, amend the claims within the scope of the spécification. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 127; Dec. Dig, 
<©=59ô.] 

€=3For other cases see same topic & KET-NUMBER in ail Key-Numbered DlgeaU & Indexe» 
226 F.— 30 
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S. Patents <S=328 — Validity and Infeingement — Sanitaky Cup. 

The Luellen patent, No. 1,032,557, for a paper cup to be used In connec- 
tion with a coin-oontroUed apparatus for dlspenslng beverages or similar 
purposes, held valld, but not infringed. 

In Equity. Suit by the Individual Drinking Cup Company and 
Lawrence W. Luellen against the Public Service Cup Company. On 
final hearing. Decree for complainant in part. 

Clifford E. Dunn, of New York City (Edmund Quincy Moses, of 
New York City, of counsel), for plaintiffs. 
Albert H. Walker, of New York City, for defpndant. 

CHATFIELD, District Judge. [1] The présent action îs based 
upon two patents — one, No. 1,032,557, granted July 16, 1912, upon 
an application filed May 23, 1908, for a cup to be used in connection 
with coin-controlled apparatus for dispensing beverages, or for similar 
purposes. A dispensing apparatus was described in an application 
filed April 2, 1908, under No. 424,732. This application was subse- 
quently divided, upon the 22d day of November, 1909, and upon the 
new application. No. 529,206, patent No. 1,081,508, covering an ap- 
paratus for delivering a cup or fluid container, was issued on the 
16th of December, 1913. Claims 3, 4, 5, 7, 11, 12, 13, 14, 15, 16, 17, 
18, 20, 22, 25,, 26, 27, 28, 34, 35, 36, 37, 40, 41, 43, 44 to 54, inclusive, 
of this last patent, and both claims of patent 1,032,557, are alleged to 
be infringed. 

The gênerai purpose of such cups and devices, and the sudden ap- 
préciation on the part of the public of the dangers from the use of 
common drinking cups, in the next few years preceding the appli- 
cation for thèse patents, was gone into at length at the trial, to show 
the practicability and demand for such a device, and to explain the 
tremendous use which bas foUowed the placing of such sanitary ar- 
ticles upon the market. It is not necessary to state this proof -in 
détail, even though from the standpoint of information and personal 
interest it is of great importance. 

The testimony shows that Lawrence W. Luellen, upon whose ap- 
plication the patents in suit were granted, acquired some knowledge 
of the possibility of communicating disease through the use of a com- 
mon drinking cup, and appreciated the commercial utility of supplying 
a separate sanitary cup for each individual, when the public were 
made to understand the dangers of the old drinking cup. Luellen 
foresaw that the trend of public opinion and statute would work in 
two directions, viz., to abolish the old form of cup, and to require 
individual cups, under such circumstances that a machine, for sup- 
plying them, and a useful, cheap, and convenient form of cup, would 
be necessary. 

Having thèse objects in mind, bis first experiments were along the 
lines of a machine which would supply the cup with any liquid which 
was intended to be sold or furnished in one-glass quantities. Luellen 
coupled with the idea of this machine that of the automatic vending 
apparatus, which was then becoming widely known and used in va- 

^=9For oUier cases ses same topic & KET-KUMBBR in ail Key-Numbered Dieests le Indexes 
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rious forms. It is évident that a device for allowing the insertion of 
a coin and the releasing of a mechanism thereby was not patentable 
in gênerai. But the combination of the coin mechanism with a ma- 
chine to vend or distribute cups might include patentable novelty, from 
the form of the device and the application of the coin mechanism. 

Luellen's first application for a patent combined a container or hold- 
er for a stack of cups, a case (attached to the lower end of the holder, 
which was to be maintained in an upright position) containing a drum 
which could be revolved sufficiently to reverse the inverted cup and 
at the same time to release, from a tank, fluid sufficient to fill the 
glass or cup, and then, automatically shutting off the supply of liq- 
uid, allow the cup to place itself, under the influence of gravity, upon 
the shelf or platform, where it would be accessible to the user. 
, It was at once apparent that the coin mechanism, while a component 
élément of a patentable combination, was not a necessary part of 
the device for merely delivering, in a clean and uncontaminated condi- 
tion, one cup ffom the supply. In the same way, it became évident 
that the mechanism for carrying a quantity of liquid into the cup 
and shutting ofif the supply before the mechanism should be restored 
to its original position was also a part of a patentable combination, but 
that it was not a necessary élément in the fumishing of a single cup 
from the nest or store in the holder. 

Earlier patents, such as Pierce, 494,346, granted March 28, 1893, 
taught that a container with cups in large quantities, and with a de- 
vice for supplying one cup at a time, was a natural idea, in connection 
with water tanks or public drinking places, and that the patentability 
lay in the form of, the device, while the commercial success depended 
upon the demand and adaptability to meet that demand satisfactorily. 

I.,uellen, therefore, divided his original patent, and filed, upon the 
22d of November, 1909 (using the same set of drawings as in his orig- 
inal application), a pétition in which he sought a patent for claims 
covering merely the idea of an apparatus by which a single cup can 
be withdrawn from the stack held in the réservoir and deHvered to 
the user by the rotation of the drum or delivery member, in the f(Orm 
in which those parts had been made a part of the gênerai combination 
for the supplying of the beverage, and for the use of a coin to set 
the apparatus in opération. Proposed claim 5, which was subsequent- 
ly allowed as claim 2, was as follows (patent No. 1,081,508) : 

"2. An apparatus for dlspeasiiig flanged cups comprlslng a recelver for a 
séries of said crupa, and a delivery member provided with a witlidi-awlng sur- 
face for engagement with one face of a cup flange and with a supporting sur- 
face for engagement with the opposite face of a flange." 

This claim, while illustrative, is not alleged to be infringed in the 
présent action. But claim 15, subsequently granted under claim 16: 

"16. The combination, with a cup receiver, of a movable delivery member 
provided with a cup recess, and means movable with the delivery member for 
drawfng a cup from the receiver into the recess" 

— is alleged to be infringed, and thèse claims show the extent or de- 
velopment of, the patentable idea in the inventor's mind at the time 
of making his first application. 
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Luellen also filed an application on the 24th of August, 1908, which 
WcLS granted upon the llth of January, 1910, under No. 946,242, for 
a coin-controlling apparatus, showing the application thereof to that 
of his earlier and then pending application, and describing both in the 
drawings and spécifications, the holder, the casing, the rotating drum, 
and the delivering or separating apparatus, by which the cup was drawn 
into the "opening of the drum and there inverted for delivery to the 
customer, of the dispenser patent in suit. 

Further development of the commercial use of the cups led to the 
designing of a simple and cheap container, which would still protect 
them from contamination, in the many buildings and places where 
no charge would be made and where the cups were desired to be avail- 
able, one at a time, upon ail occasions. Such places are dentists' offices, 
private factories, business houses, etc. 

Luellen thereupon presented another application to the Patent Of- 
fice, which was finally allowed, under No. 1,043,854, on November 12, 
1912, with respect to claims covering the receiving chamber with re- 
taining and supporting means at the delivery opening in the casing so 
proportioned relatively to the stack of cups as to allow one cup to 
project for withdrawal at any time. This patent has been held valid 
in the case of Individual Drinking Cup Co. v. United States Drink- 
ing Cup Co., 220 Fed. 331, decided in the District Court of the United 
States for the District of New Jersey, September, 1914. In a further 
action upon that same patent, brought by the Individual Drinking 
Cup Company against the Osmun-Cook Company ([D. C] 220 Fed. 
335), the assignments by Mr. Luellen, as patentée, to the Individual 
Drinking Cup Company, were attacked and considered by the court. 
The validity of thèse assignments was upheld ; the court stating that 
the doctrine of Hildreth v. Auerbach (D. C.) 200 Fed. 972, and Wende 
V. Horine (C. C.) 191 Fed. 620, correctly expressed the law. 

[2] In the présent case, the same objections as to the validity of 
the assignments of the patents in suits hâve been raised and also ques- 
tions based upon a contract and assignment of thèse patents in trust 
by Mr. Luellen prior to the assignments by means of which the In- 
dividual Drinking Cup Company was formed. But the record and 
exhibits show that the rights thus transferred were given back to 
Mr. Luellen for a valid considération, and properly transferred by 
him for stock in the plaintif? company. The dates of thèse assign- 
ments ail antedated the amendment by Mr. Luellen in the Patent Office, 
containing most of the 54 claims as finally allowed; but his assign- 
ment covered his patent application, and, while he was bound by the 
efïect of the assignment, he could still complète the taking out of the 
patent. 

It appears from the record that Mr. Luellen had several attorneys, 
and that his présent attorney (Mr. Clififord E. Dunn) prosecuted and 
presented to the Patent Office many claims which were included in the 
patent as finally issued. Much of the discussion and évidence in this 
case hâve been based upon thèse claims. The défendant allèges that 
many of the claims were drawn solely for the purpose of enlarging the 
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spécifications and earlier claims, so as to cover the defendant's device, 
which was already upon the market. It also allèges that Mr. Dunn 
changed the drawings and the form,' of the original application, so as 
to présent a structure not conceived or indicated by the original Luel- 
len application, and that thèse changes were suggested by the ideas 
presented in the defendant's machines. 

It may be assumed that if the Luellen patent is invalid because it 
covers inventions not described in the original application, and if those 
inventions or claims were presented to the Patent Office after Lu- 
ellen had executed the assignment of his rights, some question might 
also be raised as to what rights Luellen could hâve conveyed by the 
assignment But this would be because of the invalidity of the patent, 
and not from any difficulty in the transferring in advance of allow- 
ance by the Patent Office of ail such rights as the inventer might there- 
after obtairu 

The défendant bas presented certain patents from the prior art in 
support of the défense of anticipation and invalidity. As bas been 
stated, the Pierce patent, supra, showed the idea of fumishing drink- 
ing cups, one at a time, from a container holding a stack or nest of 
•cups, each having the shape of an inverted cône frustum. The stack 
was supported by cords running over pulleys inside the tube or cup 
bolder and carrying a block below the stack of cups. A knob by means 
of a ratchet raises or lowers this cup support, and by this means the 
stack of cups was raised, against gravity, to such a level that the top 
cup could be taken from the upper or open end of the tube or con- 
tainer. 

This patent, of course, shows utter lack of appréciation of the san- 
itary or aseptic condition obtained by the Luellen devices. It shows, 
however, the natural way of storing cups or glasses, where the idea 
of furnishing a great number, to be conveniently obtained, one at a 
time, from the source of supply, was the object in mind. Hence we 
can see that Luellen was using old ideas in nesting his cups, in shap- 
ing them like a tumbler or cône frustum, in packing the stack or nest 
of cups in a holder or container in the shape of a tube not much larger 
in diameter than the cups themselves, and in subjecting the cups to 
the force of gravity when nested in the container. 

It was the désire to keep the cups clean and uncontaminated that 
suggested closing the top of the container and taking the cup from 
the bottom. It was the same idea of cleanliness which suggested turn- 
ing the cup from the inverted position to the upright position, where 
the lip or rim of the cup would still be within the case until the cup 
was to be used, which led Luellen to introduce the drum into his ma- 
chines. But, prior to this last idea, which is shown specially in patent 
1,043,854, the intermediate step of pouring liquid into the cup also 
necessitated turning it over from the inverted to the upright position, 
and to maintain it within the limits of the case while the liquid was 
being introduced. 

It also appears, from such patents as Bigg & Hunt (British), 2,795, 
of 1872, Kinnard, 631,852, of August 29, 1899, House, 208,096, of 
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September 27, 1878, and Andersen, 464,628, of December 8, 1891, 
that paper was well known as material for making dishes to be used 
for both liquids and solids. The Maurel patent (British) 9,097, of 
1906, shows a paper dish of cup shape, while in the United States the 
House patent, supra, shows a butter dish made of paper, with cor- 
rugated sides, and having a continuons flange following the edge of 
the corrugations, for the purpose of giving strength and maintaining 
the shape of the dish. 

It needs no citation of patents to show the antiquity of the idea of 
métal, glass, or wooden cups with a rim or flange to stiffen the material 
and préserve the shape of the cup, and it certainly needs neither the 
citation of patents nor any discussion to show the unpatentability of 
the single idea of a flange or rim to assist in lifting or removing a 
cup or dish from the séries of nested articles of that sort. Further, 
the idea of, pushing apart the rims or edges of the two last articles in 
such a nested pile, and of making that séparation sufilcient in dis- 
tance to remove friction from the sides of the cup, seems now so 
obvions that in a patent which will be discussed shortly (Lawrence) 
the drawings appear to hâve been universally scrutinized to see if they 
claim such forcible séparation by a wedge-shaped member, instead 
of mère support of ail the cups above the one at the bottom. 

It is évident that if a nest of, cups is inverted, and merely lifted 
by any one of those intermediate between the top and the bottom, 
the force of gravity will cause those below the one lifted to fall, if 
the weight of those below is greater than the force exerted by the 
friction between the sides of the one supported and the one next be- 
low. If the friction is great enough to overcome gravity, then ail of 
those below will be lifted or held up by the one supported. Hence 
a forcible and positive séparation of the cup which is to drop from 
those above in the nest must be of such extent and made so uniform 
as to render thcresult certain. The possibility of jamming a fragile 
paper cup, and the diffîculty of opening a sealed cup holder in case 
one cup is jammed or caught, makes clear the impossibility of satis- 
factory devices where accident is not substantially impossible. 

Luellen applied for a patent upon the cup which he had in mind at 
the same time that he was trying to secure an invention for the 
cup vendor. His cup had the various parts and proportions which 
hâve been described, and of course possessed the qualities of being 
light, cheap, sufficiently durable for ail reasonable use on a single 
occasion, and with the conical sides at such an angle that, when nested, 
there would be opportunity for inserting some dividing means be- 
tween the flanges of each two cups, but yet without flanges of large 
enough dimensions to interfère with drinking or to make the cup too 
rigid to be easily withdrawn. 

Having reached this point, Luellen combined the closed holder for 
the nest of cups with a case containing the drum or réceptacle by 
means of which the lower cup, after it had been released from the 
stack, could be turned over and brought into a position where, when 
filled with liquid, it would settle down from the weight of its contents,. 
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into the opening or upoti the shelf where it could be taken by the 
customer. 

It may be assumed, as bas been indicated, that the mère attach- 
ment of, coin-operating mechanism and of liquid-supplying mechanism 
might be patentable as part of the total mechanism, unless individual 
patents for those spécial devices were infringed by the form in which 
they were combined by Luellen ; and but two points still remain for 
considération — one the detaching means from tiie stack of cups, and 
the other the means for slowly depositing the cup and holding it 
where it can be reached, and yet where it ca.n be easily withdrawn or 
taken from the inverted drum. 

The first proposition Luellen met by inserting two wedge-shaped 
flanges on exactly opposite portions of, the interior surfaces of the 
circular heads or ends of the inverting drum. The sharp ends of 
thèse circular wedges would easily pass between the flanges of any 
two cups as nested, while the wide ends of the flanges were bf suffi- 
cient dimensions to more than force apart any two cups to such an 
amount that friction would interpose no obstacle to the exertion of the 
force ofi gravity upon the lower cup. Thèse circular wedges were 
placed just far enough apart, corresponding to the inside of the drum, 
so that each wedge would pass tangent to the side of the cup, between 
the rim and the place where the interior of the rim of the next cup 
would come to rest when the cups were nested. 

The other point, namely, the means for presenting the cup, either 
to be filled with liquid and placed upon the shelf or to be presented 
to the consumer for withdrawal, was met by having the cup, after 
turning the drum to a point where the cup was in an upright posi- 
tion, f ail through an opening, with sloping or inclined shoulders, which 
left an orifice just smaller than the flange of the cup, and through 
which it could be removed by slight distortion either under the weight 
of the liquid or by the person seeking to use the cup. 

In the styles where no liquid is furnished, or where the bottom 
cup is to be withdrawn by removal when the cup is wished (as in 
patent 1,043,854, where the stack of cups is right side up, instead 
of inverted), the cup would remain suspended in the orifice until the 
force from the hand of the person taking it out would cause the dis- 
tortion necessary to allow the cup to come through slightly out of Une. 

In the so-cal!ed "Dimn Amendments," two points, labeled 80 in 
the amended drawings, but which really are the sharp extended corners 
of the circular wedges above mentioned and shown in the original 
drawings, were designated as the points of suspension of the cup in 
the opening, because in fàct the flange of the cup rested thereon. 
In practice it appears that in some of the later structures the points 
SO are shortened, so that they do not fumish the actual support for 
the cup, except in so far as they may be beveled upon the upper side 
to make the inclined sides of the orifice through which the cup must 
pass. In the later designs, or those in which liquid is not furnished, 
the side of the case itself is used in place of the points 80 to form 
this orifice, and the cup falls directly ffom the drum, through the 
opening, with the flange resting upon the side of the case, and the 
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drum is not revolved far enough to bring the points 80 into a posi- 
tion where the flange of the cup would rest upon them. 

This is pointed out by the défendant as a change from the structure 
shown by the origuial, patent application, and even from the struc- 
ture claimed in the so-called "Dunn Amendments," and the défendant 
therefore claims that it does not infringe, because it uses a form of 
device by which the cup remains suspended upon the sides of the 
orifice in the case, rather than upon anything corresponding to the 
flanges 80. 

It cannot be held, however, to be a material part of the patent that 
the orifice or sloping opening, in just the form required to dehver 
a cup when filled with liquid, must be adhered to in a structure where 
the use of liquids is not intended. In this sensé, any other contact 
points, whether they be attached to the drum, or a part of the case 
rather than the drum, would be the équivalents of the points upon 
the drum itself in the more complicated structure. In the same way, 
when the device is not intended to furnish liquid, the drum does not 
need to be rotated so far, and after the cup has passed out of the 
drum, and is sustained by the case, the position of the drum has noth- 
ing to do with the cup or its use by the person seeking to withdraw it. 

In the plaintifïs' structure, when a coin is used, the handle must 
be held down imtil the cup has been taken from the orifice, as the 
drum revolves so close to the case that it would sheer off, or bend or 
jam the cup, if the handle and drum, which are actuated by a spring, 
be allowed to fly back while the cup is still in the hanging position. 
In the defendant's structure, the space between 'the drum and the 
case is sufificient, so that the handle may fly back at once and the cup 
remain hanging. The plaintiff claims that his device is advantageous, 
in that no one can leave the machine with the cup hanging, thus as- 
suring greater freedom from contamination. Défendant claims that 
the saving in damaged cups and less probability of getting the machine 
out of order overcomes the advantages claimed by the plaintiff. 

With thèse matters of, practical utility we hâve nothing to do. No 
invention would be involved in making the case sufficiently large to 
allow the drum to fly back and clear the cup, if that were desired. It 
is an obvions mechanical change, and both structures show the idea 
patented by Luellen in so arranging the parts of the machine as to 
hold a flexible and easily distorted cup by its edge or flange, and thus 
to deliver it easily, if filled with liquid, or to prevent its f alling upon 
the floor, if merely dropped into the orifice by the revolving drum. 

The idea of using a drum or rotating member for purposes of deliver- 
ing articles from a supply is shown in the prior art, and particularly 
in the patent to Thompson (British), No. 3,585, of 1899. The défend- 
ant présents the Thompson patent as if he were charging infringe- 
ment thereof , and as if the use of a drum or roller inside of the case, 
for the purpose of rotating or inverting an object and delivering it to 
some tube or opening, were ideas not open to the plaintiff in construct- 
ing his device. The Thompson patent shows merely a particular form 
of roller, with a slot or chamber to receive such articles as could bc 
stored one above the other in a space or chamber for the purpose;. 
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By the effect of a lever, the drum rolls around an axis to a point 
where the article may f urther roU or slide down an incline to the aper- 
ture. 

The idea of a case and a rotating drum or member is such an old 
mechanical idea that the Thompson patent may readily be seen to be 
but a Hmited form of such device, and his invention seems to consist 
in the arrangement of such parts writh guides and pins by which an 
inserted coin may supply the necessary part to transmit the movement 
of the lever to the drum. The fact that Luellen made use of a rotat- 
ing drum to deliver and invert a cup, and also made use of a coin, 
would not show infringement of the Thompson patent; and, if the 
Luellen combination shows invention, the mère teaching that a drum 
and coin mechanism may perform certain functions does not render 
invalid the Luellen patent. 

The rotating or separating wedges of the Luellen drum furnish the 
next matter which must be taken into considération. In the defend- 
ant's structure no wedges are in the drum, and the side walls of the 
drum aperture are beveled, so far as there is any need of furnishing 
an inclined surface, in the neck leading to the orifice. The séparation 
of the lowest cup from those in the stack above, and the support of 
the stack, is furnished by four sets of two circular wedges. Thèse 
circular wedges are fixed upon vertical posts or axes, and rotate in a 
horizontal plane by means of gear operated directly in the space above 
the drum by the handle, which also, th^ough a separate gear, rotâtes 
the drum and delivers the cup upon the insertion of a coin. In so 
far as a circular wedge, by rotation between the flanges of two cups, 
séparâtes those flanges, the mechanical methods of the two devices are 
the same. It would not be invention to change a wedge rotated in 
a vertical plane upon the drum to a wedge in a horizontal plane operated 
by gear either directly in contact with the drum or gear connectéd with 
the handle which also moves the drum. 

But' certain other features require further investigation of thèse 
wedges. In the plaintiffs' device, the handle, following the rotation of 
the drum, moves in a vertical circle. In the defendant's device, the 
handle moves in a horizontal plane. In the plaintiffs' device, the lower 
cup is forced down on the return stroke of the handle, and the stack 
is held in one position by the outer circumference of the circular 
wedges. In the defendant's device, the lower cup is moved down by 
the f orward motion of the handle to turn the drum, while at the same 
time the stack of cups is raised by the upper flanges of the rotating 
wedges, until the lowest cup is entirèly free and drops from its own 
weight, when the drum returns to the starting point. But in each case 
a cup remains in the drum until it is again turned f orward, and the dif- 
férence in opération is merely mechanical change. 

Early in the taking of testimony, it appeared that the défendant was 
supposed to hâve had before it the plaintiff's patent application and 
drawings in connection with certain endeavors to enlist a gentleman, 
now connectéd with the défendant company, as an investor in the 
plaintiff's patents. It was charged, and some testimony offered to 
prove, that thèse patents, drawings, and applications were before the 
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defendant's experts when the defendant's machine was constructed, and 
that it was deliberately intended to make use of the patentable ideas 
shown by the Luellen drawings, but at the same time to avoid inf ringe- 
ment by making immaterial changes in construction. The testimony on 
the trial, however, has shown that this larceny of ideas did net talie 
place in the sensé in which it was charged. The facts seem to prove 
that the gentleman in question was interested in the subject of in- 
dividual paper cups and cup dispensers by Mr. Luellen, and that the 
gênerai idea of putting on the market such a device was discussed by 
them. He did not reach an agreement with Mr. Luellen, and began a 
search of the prior art, in connection with his counsel and experts, to 
ses whether any such structure as the plaintiff was planning was pat- 
entable. They reached the conclusion that it was not, and they con- 
structed a machine embodying those features which were old and well 
known in the Luellen idea, but at the same time attempting to make 
their own device a combination of the Pierce and Thompson structures. 
He then looked further for some means of separating the lower cup 
and causing it to fall into the réceptacle in the rotating drum. 

The patent to Petsch, No. 15,643, of 1896, suggested a device te 
perform the function of separating the cups. Certain features of 
this patent were modified and applied bodily in the place of the verti- 
cal circular wedges of the Luellen machine. This Petsch patent (Brit- 
ish), 15,643, of 1896, was by an Austrian engineer, and was intended 
for the delivery of cards or tickets in small, pasteboard, numbered 
boxes, which could then be used for the inclosure of advertisements or 
advertising matter to be dropped tlirough a slot or opening in the 
machine. A coin was to be used to release the device. Four circu- 
lar dises (so positioned that an open quadrant in each dise would be 
brought under the corner of the stack of boxes, when the dises rotated 
through 90 degrees) support the pile of boxes in a case above thèse 
dises. Upon insertion of the coin and movement of the lever, the 
dises are rotated by means of a gear through the 90 degrees arc, and 
the stack of boxes could then fall. But, just ahead of the position 
in which the vacant quadrants reach such position as to form the open- 
ing for the boxes, four other wedge-shaped dises, each of which is 
mounted upon one of the axes supporting the dises just below, and 
placed at a height just equal to one of tiie objects contained in the 
stack or pile, and which also are eut away so as to hâve the circular 
wedge begin at that chord (of the circular wedge), forming the bound- 
ary of the aperture through which the boxes are to pass, rotate under 
the second box in the pile and lift the entire pile away from the one 
which is to be allowed to fall. 

In so far as the défendant uses a supporting dise and rotating wedges 
mounted upon the same axes, and in so far as he arranges thèse dises 
and wedges so that the vacant segments shall be correctly positioned 
to leave the desired opening through which the stack of cups is al- 
lowed to fall upon the lower dises, and so that, then, the lower cup is 
allowed to fall through those dises after rotation to the point desired, 
the défendant is using a form of the Petsch device. Whether, again, 
he could be said to be infringing Petsch is not the question. The prin- 
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ciple of so placing dises as to allow them by uniform rotation to f orm 
an opening through which an object may pass by the conjunction o£ 
vacant quadrants, is of course well known. The similar carrying of a 
second dise to intereept articles above the lowest one is old, and the 
question we hâve to consider in the présent case is not whether the 
défendant has shown any invention in adapting some of the ideas 
displayed in the Petsch patent, but rather whether he has merely 
used the particular form of wedges also employed by Petsch in order 
to perform the functions which Luellen accomplished by the use of a 
wedge of a shghtly différent shape and design. 

Another patent to Flatau, granted March 31, 1914, No. 1,091,921, 
upon application filed June 30, 1913, for dispensing cups, with lips, 
from a magazine, by moving in oseillatory rotation certain dises hav- 
ing segmentai wings to support the cups when in normal position, and 
another wedge or flange coming into position by the rotation of the 
dises, so as to spread the cups, illustrâtes the simplification or develop- 
ment of the idea borrowed by the défendant from Petsch, and shows 
that it may be possible to make a patentable improvement or change 
in the détails of the devices in question. This would indicate that the 
défendant might hâve patented as an improvement, or as another 
form of the Luellen delivery member, his development of the Petsch 
wedges, but does not answer the question as to whether Luellen by his 
claims has obtained the right, in a basic sensé, to the gênerai idea of 
a dispensing device which will insert a rotary wedge between the 
flanges of nested cups to cause positive séparation, and whether he 
showed invention in realizing and utilizing the idea of such flanges 
in connection with the rotary drum and the stack of cups nested in a 
container (particularly when the cups were of the flexible sort, which 
could be manipulated by such a machine, and yet be suitable for drink- 
ing purposes, without too great cost for each cup). 

But one more patent from the prior art needs to be stated, and that 
has been referred to before as the Lawrence patent. This patent 
(British), No. 14,501, of 1888, shows in one drawing an apparatus 
that none of the experts in the case hâve thoroughly explained in work- 
able condition. This complicated structure is evidently simple enough 
in theory, so that à skilled mechanic could make the parts work by 
adjustment, if a model was constructed. The purpose of the device 
is to furnish liquids in a cup, either to be returned to the machine 
or to be made of paper and thrown away, to supply the liquid from 
a réceptacle inside of the cabinet, and to hâve the entire mechanism 
inclosed, èxcept for the lever, by which the apparatus is to be operated, 
the coin slot, and the opening through which the cup of liquid is de- 
livered. 

The drawings show that as early as October 9, 1888, the idea of 
nesting cups and confining them in a container, and of supporting the 
stack by the lowest cup, was considered old in the art. The mechan- 
ism was to release the lowest cup, so that it might be pushed or fall 
down into a place for being filled. The cups shown by the drawing 
were to be made of paper, and were to hâve a métal rim, while lugs 
were to be provided for each side, to engage in guides. 
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The gênerai mechanism has nothing' to do with the questions to be 
considered by us ; but, as has been stated, the experts entered into a 
long discussion as to the relative size of the parts shown in the draw- 
ing and the possibility of making the parts work in the form shown 
by the drawing. The descending cups hang in the Lawrence patent 
through the space existing between two arms on opposite sides of 
the stack of cups at the points of the circumference where lugs upon 
the cups move in upright slots or guides. Upon being drawn back by 
the motions of the lever, thèse two arms would release the stack, ex- 
cept that a second pair of arms protruding from the opposite direc- 
tion, but in apparently the same vertical planes, pass through below 
the lugs of the next cup from the bottom, just as the first set of arms 
reach a point where they cease to support the lugs of the cup below. 
As the cups cannot move sideways because of the guides or slots, the 
stack is maintained while the lower cup falls. Much effort was de- 
voted to attempting to prove that thèse arms supporting the lugs of 
the cup next to the bottom of the stack were of sufficient width to 
force apart and to impart a wedging action to the lugs of the lowest 
cup and those of the cup immediately above. 

The drawings of the Lawrence patent and the needs of the Lawrence 
device do not seem to indicate that Lawrence made any change or ad- 
justment for the purpose of positively and f orcibly separating the two 
cups. The cups which he intended to use were with métal rims or 
made entirely of métal, and were of sufficient weight to fall without 
sticking to the cups in the stack above, when the support was released. 

Further, he seems to hâve considered the use of a rim of such 
width, or to make his conical frustum of such proportions that the 
cups would not bind or stick one to the other, although in Figs. 8 and 
9 of the Lawrence patent he seems to hâve depicted cups which would 
cause difficulty if an attempt were made to construct them of paper 
and to nest them in the form of the plaintiffs' and the defendant's de- 
vices. But thèse cups are also said to hâve lugs, and Lawrence did 
not attempt to solve the problem by anything other than the force of 
gravity. 

The original Luellen device contains some of the features of the 
Lawrence patent. The stack of cups, the delivery of the cup onto a 
shelf, where a fixed supply of liquid could be placed into each cup, 
and the removal or carrying of the cup, when filled, into a position 
from which it could be taken by the customer, who was enabled to 
accompli sh ail thèse results by a movement of the lever after insert- 
ing the coin, indicate that Luellen was attempting a simpler and im- 
proved method of doing some of the things which the Lawrence struc- 
ture was planned for. But Luellen had in mind the use of cups not 
rendered rigid or heavy by métal rims or lugs, which were capable of 
distortion in sufficient amount to avoid the cumbersome mechanism of 
the Lawrence patent, and at the same time to make it possible to use 
them as drinking cups, and not as dishes or jelly glasses, such as the 
paper réceptacles shown in Maurel, supra. The sanitary idea required 
direct departure from the Lawrence device. 

Assuming that a cup of this nature was in the mind of the inventor. 
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it would seem to be patentable invention to furnish one complète, sim- 
ple, and effective machine, which as a combination wovdd render the 
service desired, and at the same time meet the demanda created by the 
enlightened scientific knowledge of the public as to the dangers from 
a common drinking cup. But this must be done cheaply, and Luellen's 
device accomplishes the purpose. 

It can be easily appreciated that a form of the apparatus without the 
coin attachment, or a form of the apparatus without the connection 
to the tank of liquid, would merely furnish other developments of the 
same idea, and that the handling and furnishing of a cup from the 
nested supply of cups involves the essential fgatures of the machine, 
so far as the furnishing of this particular style of cup is concerned. 
Hence the original patent application was plainly divisible, and the 
three forms of device were each patentable; but ail were based upon 
the gênerai and broader idea shown in the patent for the supplying 
and delivery of the cup alone. 

When we corne to consider the later patent, in which the cup is not 
delivered, but is always accessible, an entirely différent proposition is 
presented, and with that we hâve nothing to do in this action. It 
will be seen, therefore, that the Lawrence patent adds nothing to the 
recognized proposition of the prior art, except to prove that one 
of a stack of nested cups can be filled with liquid and delivered by 
a coin-actuated machine. The cups being in an upright position, 
the stack and movement of the cups more nearly resembles in some 
respects the device of the Luellen patent. No. 1,043,854, and Flatau^ 
supra, than those of the patents in suit. 

When Luellen conceived the idea of inclosing his stack of cups in 
a tight case axid inverting them, so as to withdraw the bottom cup 
from the stack, thus allowing a substantial support for the cups and 
accomplishing the detachment of the lower one by separating the rim 
of that cup from the rim of the cup above, of so combining the struc- 
ture for so doing with a delivery drum which could be utilized to 
retain the cups until final ejectment (and for fiUing it in the mean- 
time, if desired), and with ail of thèse structures inclosed in a smooth 
case, which would allow a coin-actuating mechanism to be attached 
or not, he seems to hâve employed invention, and to hâve obtained 
an idea which was patentable over any of the devices shown in the 
prior art. The file wrapper in the case indicates this tohave been 
the idea of the Patent Office in finally granting the patent. The 
varions features from the prior art patents were cited, one at a time, 
and ultimately the claims as allowed are based upon and plainly show 
récognition of the proposition that the Luellen structure was more 
than an aggregation of the différent parts into which the examiner 
had previously been dividing the device, and hence rejecting the différ- 
ent claims in turn. 

Much of the defendant's argument and substantially the greater 
portion of its brief is devoted to a discussion of the language of the 
claims. It is contended that Mr. Luellen's présent attorney discov- 
ered, or at least appreciated and stated for Mr. Luellen, the ideas 
which finally met with the approval of the Patent Office at the time 
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of the final amendment in 1912. Certain of, the original daims are 
charged to show simply the Lawrence device. Certain of the amend- 
ment daims, namely, 3, 7, 9, 11, 22, 33, 34, 36, 38, and 39, and also 
original daims 2, 4, 16, 19, and 20, are also daimed to be void be- 
cause o£ the Lawrence patent. Claims 40 and 41, claiming a plurality 
of wedging members, are alleged by the défendant to hâve been di- 
rectly aimed at the defendant's structure after it was known to the 
plaintiffs' attorney. But, if the rotating wedges of the Petsch patent 
are nierely the équivalents of the circular wedges of the Luellen drum, 
and as claims 40 and 41 can be read upon the original Luellen draw- 
ings, there seems to be no reason at ail why Luellen's attorney should 
not hâve stated his claims in any way which would protect the de- 
vice and the invention shown by the Luellen drawings. 

A comparison of the Luellen cup with that of the so-called "Lily" 
cup of the défendant shows that the modified angle of the rim in 
the Lily cup, and the greater tendency of the wedges to slip over the 
edge if the cup sticks in the stack, makes the use of more than two 
wedges a practical improvement. Of course, Luellen could use but 
two parallel wedges in rotating his drum, so as to apply thèse wedges 
in parallel planes tangent to the sidtes of the cup. The greater the 
number of wedges on vertical axes, the less opportunity for distor- 
tion of the cup or flange. It is évident that, with several such wedges, 
a cup could be used having no flange and depending upon the conical 
shape alone to give a bearing surface to the longitudinal thrust of the 
wedges. But even if patentable as an improvement, it would involve 
use of Luellen's gênerai idea of forcible séparation, and the idea is 
open only to one who bas the right to use Luellen's patent. Such 
an adaptation or improvement is set f orth in the Flatau patent, supra, 
and was not patented by the défendant in the form used in its struc- 
ture. So when Luellen refers to a "plurality" of wedges, he means 
two, when they consist of wedges parallel to each other on opposite 
sides of the drum, and yet may include more, if arranged in other 
forms that are équivalent in function. 

The other objections to the claims are ail of the same nature. The 
défendant objects to the gênerai claims upon the ground that the patent 
should be limited to the device shown by the spécifications and draw- 
ings. It dénies infringement if the daims be so limited. But, as has 
been shown in the discussion of the device, infringement exists in 
evéry particular, except that of the possible improvement shown by 
the employment of several of the so-called Petsch circular wedges. 
Thèse appear to be no substantial gain, unless with a cup having but 
little flare, and, even so, are but the équivalent of the device shown 
by the Luellen spécifications, and would be patentable only as an 
improvement or modification thereof. The Luellen device patent, 
therefore, should be held valid and infringed. 

[3] In some sensés the cup patent is of even greater importance 
than that for the dispensing machines. A cup of such a nature that 
it will be cheap, light, not durable, easily flexible, and yet strong 
enough to be used for at least one drink, and with a flange ('or edge) 
which will allow the opération of the simple withdrawing device shown 
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by the patents just discussed, of sufficient cône shape to nest con- 
venientîy, and receiving strengtH from the rim to reinforce the light 
paper of, which the cup is made, is recognized as an essential for the 
cup-operating device. The Lawrence and Pierce patents show paper 
cups of the gênerai cône frustum shape. A rim to strengthen the 
cup is as old as metallic cups themselves. Whether a cup be made 
of one or two pièces, or even if it be constructed from a soHd block 
of material, has nothing to do with the question of the patentabiHty 
of its gênerai design and form. The défendant uses a cup made of 
paper and folded from one pièce. The Anderson patent, No. 464,628, 
granted December 8, 1891, describes the machinery for folding paper 
or leather into dishes with a flat bottom and pleated or fluted sides. 
So, also, the Thompson patent, supra, shows a cup or dish with 
fluted sides. The Saltkom & Nicolai patent, 386,932, granted July 
31, 1888, was for the making of pleated paper covers to bottles, while 
the Bigg & Hunt patent (British), 2,795, of 1872, described the man- 
ufacture of pleated or gofïered ice or jelly holders or boxes from a 
single pièce of paper. 

The cup of the défendant is claimed to be that patented by Claussen 
& Claus, upon the 24th of October, 1911, No. 1,006,722, upon appli- 
cation filed June 1, 1911. It has some of the features shown in the 
product of the machines just referred to, namely, a flat bottom and 
pleated sides. It rolled the edge or rim, and suggested the use of 
parafiîned or waterproof paper, which by the use of hot dies would 
cément and firmly stick together the f olds of the pleating. The water- 
proofing material is pressed or molded into what is called a "beaded 
rim." 

The defendant's cup is known, and called in its advertising matter, 
the "Lily" cup, and is further described in a design patent issued 
May_ 14, 1912, under No. 42,500. The rim of the Claussen & Claus 
cup is either the turned over or rolled edge of the usual métal cup, 
or like that which is shown in a patent to Kinnard, No. 631,852, 
granted August 29, 1899, while the edge of the Lily cup is not the 
annular "unbroken" ûange shown by the Luellen patent, and yet d'oes 
not seem to be the durable solid "bead" of Claussen & Claus. 

In the Patent Office, rejection of the Luellen application was made 
upon varions patents for paper vessels and for cups suitable to be 
used in a stack and for nesting. The patents which hâve been dis- 
cussed above, including those referred to with respect to the dispensing 
device, were cited, and Mr. Luellen did not succeed in obtaining a 
patent until the flexibility of the cup, combined with the feature of 
the folded flange (thus furnishing a means for using the dispensing 
device and at the same time removing the cup from the orifice with 
slight distortion, while not making it incapable of use for drinking 
by the présence of a large rim), came to be recognized by the exam- 
iners in chief as involving patentable novelty. 

The claims of the Luellen patent. No. 1,032,557, are as follows: 

"1. A drinking cup for use in connection witli vending machines made of 
thin flexible paper having an open end folded outwardly to form a narrow 
flange intégral witb tlie body of the cup. 
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"2. A drlnklng cup for use in connection witli vendlng machines made ot 
thin flexible paper having a narrow flange intégral therewith around its open 
end, tlie flange formlng an unbroken unlform part of thé body o£ the cup." 

In his application Luellen stated that the drawings showed one 
"embodiment" of his invention, and also stated that he preferred to 
furnish the projection on the cup "by a continuous flange 1£ intégral 
with the wall 10; it consisting of a single thickness of paper turned 
over and lying substantially in the plane of the edge." His claims 
showed generally a cup having a projection or "intégral flange" lying 
substantially in the plane of said edge or "at right angles to the axis." 
Upon rejection, he amended to read "wholly in the plane of said 
edge," and "lying in a plane at right angles to the axis." This was 
again rejected, and he finally amended to read "an open end folded 
outvifardly to form a narrow flange intégral with the body of the cup" 
and "the flange forming an unbroken uniform part of the body of 
the cup." 

While the "preferred" style shown in the drawing and spécification 
does not limit him to the exact design, and while his claims are 
broad enough to cover équivalents of the parts shown, yet it must be 
held that he nowhere claims or teaches any rim, except that which 
may be called a "flange," which is "folded" (not rolled or turned out), 
and which corresponds to an annular, unbroken ring of "a single 
thickness of paper" around its open end. 

The Lily cup does not hâve an "unbroken uniform" ring made of 
thin flexible paper, but lias a broken and varying (in thickness) lip, 
whicli is made even and stifï by a deposit of the waterproofing ma- 
terial. It is not folded and is not a ûange. The Luellen flange is 
"unbroken" only in its circumferential direction, and of course is 
not "broken" off or loose. In the sensé of an annular intégral and 
single thickness flange (to which the claims are evidently limited and 
which Luellen tried to patent in terms), the Lily cup does not in- 
fringe. Furthermore, the edge or rim of the Lily cup does not lie 
to any appréciable extent in the plane of the axis, or any plane ap- 
proximating thereto. Luellen's use of the word "flange" limits him 
to the gênerai idea of his spécifications, in which the "angle of max- 
imum eflfectiveness" shows his idea of a flat annular ring at a definite 
angle or in one gênerai plane. 

He cannot enlarge that idea by now claiming the gênerai form of 
a flexible cup with a curved or flaring rim, acquiring strength and 
stiffness by folds in the material and by the deposit of waterproof 
material. His élément of strength was obtained by the use of a 
flange, and his preferential design was only within the limits of a struc- 
ture of that nature. 

The patents in suit will therefore be held valid, and patent No. 
1,081,508 will be held infringed, but that patent No. L032,557 is not 
infringed by the defendant's Lily cup. 

Decree may be had accordingly. 
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WEBER ELECTRIC CO. v. WIRT MFG. CO. 

(District Court, D. Massachusetts. April 25, 1915., 

No. 119. 

Patents i®=s>328 — Validitt and Infeingemext — Electkic Lamp Socket. 

The Weber patent, No. 743,206, for an incandescent electric light sock- 
et, heU valid, and claims 1 to 4, inclusive, infrlnged. 

In Equity. Suit by the Weber Electric Company against the Wirt 
Manufacturing Company for infringement of letters patent No. 743,- 
206, for an incandescent electric lamp socket, granted to August 
Weber November 3, 1903. On final hearing. Decree for com- 
plainant. 

Frank C. Curtis, of Troy, N. Y., for plaintiff. 

DODGE, Circuit Judge. This case was duly assigned for final 
hearing on April 9, 1914, and the défendant has been duly notified. 
The case having been called, the complainant appeared and offered 
the évidence heretofore taken on its behalf in the case. The défend- 
ant did not appear, and I am satisfied that it neither intended nor 
desires to appear. The évidence heretofore taken on its behalf is 
on file in the case, but no one has offered it for considération by the 
court at the hearing. Under the circumstances, I think I am justi- 
fied in disposing of the case upon the pleadings and complainant's 
évidence. 

The validity of the patent in suit is established for the purposes 
of the hearing by the décision of the Court of Appeals for the Sec- 
ond Circuit in Weber Electric Co. v. National Gas, etc., Co., 212 Fed. 
948, 950, 129 C. C. A. 468, 470, handed down February 10, 1914. 
The case there dealt with was a suit upon the same patent, and the 
décision aifirms the décision of the District Court reported in 204 
Fed. 79. The prior art has beeh also fully dealt vfith. in that case, 
and no anticipation found. 

Upon inspection of the defendant's devices marked "Complainant's 
Exhibit, Defendant's Keyless Socket," and "Complainant's Ex- 
hibit, Defendant's Key Socket," and upon considération of the 
complainant's évidence relating thereto, I find that the first of said 
devices infringes claims 1 to 4, inclusive, of the patent in suit, and 
that the other of said devices infringes claim 4 of the patent in suit. 

There may be a decree for an injunction in accordance with the 
above. The complainant waives its right to an accounting. 

€=^For other cases see same topic & KBV-NUMBER in ail Kejr-Numbered Digests & Indexes 
226 F.— 31 
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WEBEE ELECTRIC 00. v. UNION ELECTRIC CO. 

(District Court, D. New Jersey. July 29, 1915.) 

L Patents <S=>328— Validitt and Infeingement— Electbic Lamp Socket. 
The Weber patent. No. 743,206, for an incandescent electrlc lamp sock- 
et, clalm 4, is not Umlted, either by the prior art or by amendments made 
In the Patent Office, to the précise structure shown and described, but, in 
View of its advance over tlie prior art and the gênerai adoption of the 
device, It is entitled to a fair range of équivalents; also held infringed. 

2. Patents <S=>168— Construction — Effect or Amendment of Claims. 

The limitation imposed by an amendment of a claim to meet objections 
of the Patent Office will be given its necessary effect, but the estoppel 
will not be extended beyond that. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 243%, 244; Dec. 
Dig. ®=3l68.] 

3. Patents <S=5243— iNFRiNGEjrENT— CirANGiNO Form of Structure. 

Merely changing tlie form or location of the mechanical cléments of a 
patented structure does not avoid infringement, if such altérations are 
but différent ways of mechanically expreasing the dominant feature of 
the inventive idea and achieve the same resuit in substantially the same 
way. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 382-384; Dec. 
Dîg. <S=9243.] 

In Eqiiity. Suit by the Weber Electric Company against the Union 
Electric Company for infringement of letters patent Nos. 743,206 
and 916,812, for incandescent electric lamp sockets, granted to August 
Weber November 3, 1903, and March 30, 1909, respectively. On 
final hearing. Decree for complainant. 

Frank C. Curtis, of Troy, N. Y., for complainant. 
Francis C. Lowthorp, of Trenton, N. J., for défendant. 

RELLSTAB, District Judge. The patents in suit hâve been ad- 
judicated vâlid in suits brought by the complainant against the Nation- 
al Gas & Electric Fixture Company in the United States District Court 
for the Southern District of New York. 204 Fed. 79. Thèse adjudi- 
cations were sustained on appeal, except as to one claim not involved 
in the présent contest. 212 Fed. 948, 129 C. C. A. 468. The défend- 
ant in the présent suit concèdes that, by reason of its relation to those 
suits in the Second circuit, it is bound by such aidjudications, and that 
the complainant is entitled to a decree for an injunction as far as 
concerns "Complainant's Exhibit, Defendant's Key Socket," "Com- 
plainant's Exhibit, Defendant's Keyless Socket, No. 1," and "Com- 
plainant's Exhibit, Defendant's Keyless Socket, No. 2," exemplified 
in this case, "or any socket which would actually infringe either of 
said patents." The only issues remaining are whether the complain- 
ant is entitled to more than nominal damages in the case of the con- 
ceded infringements, and whether "Complainant's Exhibit, Defend- 
ant's Key iSocket, No. 2," made the basis of the supplemental bill filed 
in this cause, and admittedly made and sold by the défendant, is an 
infringement of claim 4 of patent No. 743,206. 

^5S»For other cases sea same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexea 
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[1] The mechanism of each structure is a câsing composée! of two 
members made of résilient sheet métal — a sleeve member adapted to 
being telescopically engaged within a cap member. On the sleeve 
member are projections which fit into correspondingly located pér- 
forated recesses eut out of the cap member. Thèse members, in as- 
sembling, are automatically interlocked by a snap action, and are 
thence îilcapable of being accidentally separated. The sleeve member 
is slotted at its inner end to enable it, through compression, to be de- 
tached from the cap member. There are différences betvireen the 
two devices in the construction of the projections and the corres- 
ponding recesses, and in the means employed to bring them into en- 
gagement, which dift'erences are the basis of the defendant's con- 
tention that its socket casing does net infringe. Thèse différences will 
be particularly stated and considered later on. 

The défense is that claim 4 is limited, first, by the state of the prior 
art, and, second, by the concessions made by the applicant while his 
application was pending in the Patent Office, and that, thus limited, 
defendant's socket casing does not infringe. This défense, notwith- 
standing that the patent in question has been adjudicated valid, re- 
quires that we first ascertain just what Weber invented, and then 
whether claim 4, as it emerged after the objections made in the Patent 
Office, covers the defendant's structure. Of the patents cited against 
this claim, Mr. O'Neill, the defendant's expert, concèdes that none 
has any greater bearing upon that claim than the Bray, No. 170,703, 
the Oetting, No. 642,825, and British Kenney, No. 10,429 (Answer 
to X-Q. 230). Thèse were ail before the courts of the Second cir- 
cuit in the cases referred to. Bray was held to be in an unanalogous 
art, atid ail were held to be for structures dissimilar to Weber's, and 
nonanticipatory of his invention. I find myself in accord with such 
views. 

Claim 4 took the place of claim 7 in the original application, and 
reads as f ollows : 

"4. In a device of the class descrlbed, and in comblnation a pair of mem- 
bers comprising a sheet métal sleeve havinga slotted end, and a sheet métal 
cap adapted to telescopically receive the slotted end of said sleeve, one of 
said members being provided wlth a recess, and the other having ■ a corre- 
spondingly located transverse slit and the ivaU on one side thereof displaced 
to form a projection beveled or inclined towaM said recessed member and 
termlnating abruptly at said slit, whereby said members are adapted to au- 
tomatically interlock with a snap action when telescopically applied to each 
other, and to be released by manual compression of said slotted sleeve, sub- 
stantially as described." 

The italicized parts of this claim and of the quoted parts of the 
application for patent, presently to be stated, show the amendments 
that were made to overcome the objections to several of Weber's claim? 
by the Commissioner of Patents, who based his objections on Oet-^ng 
No. 642,825, and Kenney (U. S.) No. 712,686. 

As stated by Weber in his application, his principal object was "to 
provide a simple and effective automatically locking connection be- 
tween the sleeve and cap of an incandescent electric lamp socket." Te 
accomplish this, he made the sleeve compressible, and provided hoûk 
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members "in the manner hereinafter described with inter-engaging 
parts adapted to automatically interlock with a snap action when 
telescopically applied to each other, and to be released by compres- 
sion of said inner member." Of such "inter-engaging parts" there 
were projections, H, formed "on the exterior of the sleeve near its 
inner end, as by slitting the sheet métal at right angles to the slot, 12, 
and forcing outwardly a portion of the métal shell on the inner side 
of such slit, the projection thus formed terminating abruptly at its 
outer end at said slit and inclining inwardly therefrom toward the 
inner end of the sleeve, as shown." The cap was "provided with 
apertures, 13, arranged to correspond with the position of the pro- 
jections, H, and adapted to receive said projections, respectively, when 
the parts are telescopically applied to each other." The outward in- 
clination of the projections on one member and their terminating 
abruptly at their outer ends furnished the means to permit an auto- 
matic locking by a snap action when the apertures on the other mem- 
ber were brought opposite such projections in telescopically assembling 
such members. Once locked, the accidentai séparation of the mem- 
bers was prevented. To separate them, manual compression of the 
member having the projections was necessary. This compression was 
readily accomplished by reason of such member having therein a slot 
extending from its inner edge. From this récital, it will appear that 
in assembling the members nothing beyond telescopically applied pres- 
sure was necessary to effect interlocking. The prior art produced no 
such automatic interlocking. 

In Oetting, the cap was attached to the sleeve by bringing spring 
catches eut from the sleeve into slots eut into the cap. This could not 
be accomplished by merely forcing cap and sleeve together. To as- 
semble thèse parts the catches had to be pressed inwardly by the fingers 
or other means, as they were bent over on the ends to fit into the 
slots in the cap. As was said by Judge Ray, in Weber Electric Co. 
V. National Gas & Electric Fixtures Co. (D. C.) 204 Fed. 79, at 
page 87 : 

"In Weber neither in assembling nor dlsassembltng Is any finger, digital, 
«or Instrumental manipulation of the spring catches themselves required. 
The cap and, socket of Oetting are not 'adapted to automatically Interlock 
with a snap action when telescopically applied to each other,' in the sensé of 
or within the meaning of the Weber patent, where we hâve no spring catches 
and no manipulation thereof whatever. The catches, beveled projections, move 
with the walls of the socket, not independently of them, as in Oetting. The 
body of the socket is slightly inserted in the cap and the two are pushed 
together; the flange of the cap riding over the projections or catches (not 
spring catches) of the socket until the two parts automatically engage witli 
a snap action." 

In Kenney (U. S.), the shell was provided with open-end slots and 
slots adjacent thereto. Radial inwardly projecting studs on the cap 
were adapted to enter thèse open-end slots in the shell, and then by 
a rotary movement, after the telescopic application was complétée!, 
to spring into the adjacent slots. In combination with thèse slots and 
studs, the shell was provided with bayonet slots, intermedkte of the 
others referred to, and the cap was provided with additional radial 
projections, intermediate of the studs referred to, which entered re- 
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cesses within the periphery of the socket base or insulator block to 
lock the same in position. No interlocking of the Kenney members 
could be efifected automatically by telescopic pressure. A rotary 
movement of the members against each other was absolutely necessary 
to put the radial projections and the intermediate lugs into position 
to effect a locking engagement. 

Weber's invention consisted, not in the précise form in which his 
projections were made, but in projections formed by displacing a part 
of a slotted member of a two-member socket casing at one side of 
a slit eut therein, the projections being so beveled as to permit their 
entrance into recesses eut out of the other member of such casing 
and automatically interlocking therewith, said projections so abruptly 
terminating at such slit as to effect a positive barrier to a séparation 
of the members, when thus interlocked, without a deliberate and 
positive compression of the slotted member of the casing. Neither of 
the structures disclosed by the cited patents anticipated Weber, and 
no other than explanatory amendments to claim 7 were necessary to 
overcome thèse citations. 

What was the effect of the amendments actually made to that claim? 
Claim 7, out of which claim 4 evolved, made no mention of a slit. It 
dealt with the formation, location, and abrupt termination of the pro- 
jections in broad terms. The spécifications, however, stated that the 
projections were formed "on the exterior of the sleeve near its inner 
end, as by slitting the sheet métal at right angles to the slot 12 and 
forcing outwardly a portion of the métal shell on the inner side of 
such slit, the projection thus formed terminating abruptly at its outer 
end," from which, as well as from the drawings, it was manifest that 
a slit made transversely to the slot extending down the sleeve from 
its inner end was a means usable in locating, forming, and abruptly 
terminating such projections. The interpolation in the claim of the 
words "transverse slit and the wall on one side thereof displaced to 
form a" projection, and the phrase "at said slit" in connection with 
the abrupt termination of such projection, brought the claim to con- 
form to the structure originally described and illustrated, and made 
such slit or its équivalent a necessary élément in the combination 
claimed. 

[2] The defendant's insistence that Weber, in thus putting in this 
additional élément — transverse slit — to this claim, tied himself "to the 
spécifie structure disclosed in which the inclined projection on one 
member terminâtes abruptly at the transverse slit," in my judgment, 
is too restricted. This would deprive such claim of the benefit of any 
range of équivalents. The defendant's expert, Mr. O'Neill, in answer 
to X-O. 36, conceded that, in his interprétation of such claim in com- 
parison with defendant's structure, he considered it was entitled to 
the benefit of the doctrine of équivalents. To treat it otherwise would 
be to extend the estoppel arising from making such amendment be- 
yond both the reason for making it and the proper scope of the amend- 
ment. Having yielded to the pressure of the Patent Office, the claim 
will be confined to the limitation imposed by the amendment; but 
this is as far as the estoppel goes. National Hollow Brake-Beam Co. 



486 226 FEDERAL REPORTER 

V. Interchangeable Brake-Beam Co., 106 Fed. 693, 45 C. C. A. 544 ; 
Wayne Mfg. Co. v. Benbow-Brammer Mfg. Co., 168 Fed. 271, 93 
C. C. A. 573; Seeger Refrigerator Co. v. American Car & Foundry 
Co. (N. J. C. C.) 171 Fed. 416, affimied 178 Fed. 278, 101 C. C. A. 
542; Long v. Noyé Mfg. Co. (C. C. N. Y. W. D.) 192 Fed. 566; 
Scaife & Sons Co. v. Falls City Woolen Mills, 209 Fed. 210, 126 C. 
C. A. 304; National Tube Co. v. Mark, 216 Fed. 507, 133 C. C. A. 13. 
Weber's structure did not enter an art already well filled with de- 
vices accomplishing like results. His conception carried him well in 
advance of any competitor in that field at the date of his invention, 
and the mechanism embodying his conception has largely displaced 
other makes of electric lamp socket casings. On this subject, Judge 
Ray, in the National Cas & Electric Fixture Co. Case (D. C.) 204 
Fed. 79, at page 83, said : 

"It cannot, under the évidence In thèse cases, be successfuUy disputed that 
thèse structures hâve largely displaced those of the prior art. Tliey présent 
iiew and novel features In this art, hâve proved a commercial success, and 
are less expensive in construction and also safer. ïhey are easier of as- 
sembling. Substantially ail the sockets now on the market hâve the snap- 
shell construction, and the évidence establishes that at least 85 per cent, of 
such sockets are made by the Webers and their licensees." 

And at page 85 he said : 

"The electrical art Is not old. The construction of electrlcal appliances is 
in its youth. True, Weber did not startle the electrical world, or make a 
daring plunge into the unknown ; but he did conceive and make an improved 
and a safer and a less expensive Incandescent electric lamp socket, which, on 
Its merits, has gone into gênerai use and substantially monopolized the 
trade." 

Such an advanced step in the art is not to be restricted to the pré- 
cise mechanism shown, unless the limitations of the claim force such 
a resuit. Such a conséquence does not necessarily flow from the 
amendments made to this claim, and it is entitled to a fair range of 
équivalents. 

In Weber Electric Co. v. Wift Mfg. Co., 226 Fed. 481, in the 
United States District Court of the District of Massachusetts, a 
suit on the same patent, the socket casing found to infringe claim 
4 had no transverse slit bounding the abrupt terminations of the 
projections. True, in that case, the évidence taken on behalf of the 
défendant was not considered, as the défendant did not appear on 
final hearing; but no infringement could hâve been found if claim 4 
had been limited to the précise structure described. Such finding 
necessarily gave this clairn the benefit of the doctrine of équivalents. 

The defendant's structure has no transverse slit, Its projections are 
circular eyelets or studs formed by punching up the métal ai the sleeve. 
Thèse projections are not inclined toward the cap member; in fact, 
their axes lie at right angles to the axis of the sleeve, and in them- 
selves furnish no aid, but rather a hindrance, to a movement of the 
cap over thèse projections. This hindrance, however, is overcome, and 
the movement of the cap over the projections accomplished, by flaring 
or inclining out-w'urdly the flange of the cap immediq,tely underneath 
the recesses designed to enclose the projections on the sleeve. With 
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a cap thus beveled the registering of the eyelets of the sleeve in thé 
recesses in the cap, located immediately above such bevels, is easily doue, 
and an automatic interlocking of cap and sleeve with a snap action 
takes place when thèse two members are telescopically applied to each 
other. The transfer of the bevel, and one of its functions, from the 
projections to the flange of the cap, where, by its engagement with 
the projections in telescopically assembling the members of the casing, 
it is to operate in the same manner, viz., to aid the movement of the 
cap over the projections, and to accomplish the same resuit, viz., the 
clutching of the projections by the recesses when the assembling is 
effected, is but a substitution of mechanical means designed and used 
to accomplish the results of those mentioned in the claim, and is to 
that extent an infringement of those means. While the defendant's 
projecting studs do not furnish as abrupt a termination as can be ob- 
tained by slitting the métal, their termination is sufficiently abrupt to 
efïect a poisitive snap locking of cap and sleeve, releasable only by 
manually compressing the sleeve. The interlocking resuit achieved 
by the defendant's structure is identically that of the plaintiff's. The 
means employed for this purpose and the mode of their opération 
are similar to those of the plaintiff's structure, and, in my judgment, are 
but mechanical équivalents of the éléments used in plaintiiï's device 
and pointed out in claim 4, and embody and appropriate the idea or 
principle of the plaintiff's invention. 

[3] True, the expression of this inventive idea in mechanical form 
is somewhat différent in the defendant's structure. In forming the 
projections on the sleeve which are to register in the recesses in the 
cap, the défendant does not utilize a transverse slit, and no slit is 
used in producing the abrupt termination. Furthermore, the projec- 
tions do not furnish an incline to permit the cap readily to pass over 
them; but merely changing the form or location of the mechanical 
éléments does not avoid infringement, if such altérations are but différ- 
ent ways of mechanically expressing the dominant feature of the 
inventive idea, and achieve the same resuit in substantially the same 
way. Of the cases holding that a reversai or transfer of a part and 
its function from one élément to another in a like combination will not 
avoid infringement, etc., see Devlin v. Paynter, 64 Fed. 398, 12 C. C. 
A. 188; Consolidated Fastener Ce. v. Hays, 100 Fed. 984, 41 C. C. 
A. 142; Adam v. Folger, 120 Fed. 260, 56 C. C. A. 540; Wagner 
Typewriter Co. v. Wyckoff, Seamans & Benedict, 151 Fed. 585, 81 
C. C. A. 129; Walker v. Giles (D. C.) 207 Fed. 825, affirmed 218 
Fed. 637, C. C. A. . 

Defendant's présent effort to avoid infringement is as completely 
within the range of équivalents to which the plaintiff's structure is 
entitled, as was the Wirt device, and is as futile as was its earlier 
effort, which was declared to be an infringement in the causes before 
the Second circuit courts hereinbefore referred to, and must receive 
the like condemnation. As to defendant's Key Socket, No. 2, the 
plaintiff is entitled to the usual decree for injunction and accounting. 

As to the défense of nominal damages only for infringement of 
"Complainant's Exhibit, Defendant's Key Socket," "Complainant's 
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Exhibit, Defendant's Keyless Socket, No. 1," and "Complainant's Ex- 
hibit, Defendant's Keyless Socket, No. 2," made the basis of the orig- 
inal bill: 

The bilI makes no allégation that the patented articles were marked 
or labeled as required by R. S. § 4900 (Comp. St. 1913, § 9446), but 
it does allège (paragraph 12) that the défendant was duly notified of 
its infringements of the letters patent in question, and that it never- 
theless continued to infringe. The defendant's answer does not allège 
that the plaintifï had failed to mark or label its said patented articles, 
but it does deny the plaintiff's allégation in paragraph 12 of its bill 
relating to notice and continued infringement. The only proof bearing 
on this question is found in the written stipulation between the par- 
ties, made a part of the record, viz. : 

"It is hereby stipulated that prlor to the commencement of this action, 
and STibsequently to Aprll 23, 1909, the défendant herein made and sold, 
wlthin the district of New Jersey, incandescent electric lamp socl^ets, the 
same in ail respects as each of said plaintiff's eshibits herein. 'Defendant's 
Key Socket,' "Kefendant's Keyless Socket, No. 1,' and 'Defendant's Keyless 
Socket, No. 2,' and that said manufacture and sale of sockets the same 
as said 'PlalntifE's Exhibit, Defendant's Keyless Socket, No. 2,' was continued 
by the défendant after It had been notified of the said suits against said Na- 
tional Uas & Electric Flxture Company for the sale of incandescent electric 
lamp sockets made by Union Electric Company, and after it had under- 
taken the défense of said suits." 

In thèse circumstances, in addition to an injunction, the plaintifï is 
entitled to an accounting of profits or damages as to ail of the sockets 
made the basis of the original bill, as to "Key Socket" and "Keyless 
Socket, No. 1," only from the date of filing such bill, and as to "Key- 
less Socket, No. 2," from the date it undertook the défense of the 
suit referred to in such stipulation. 



GENERAL ETvECTRTC CO. v. PHILADELPHIA ELECTRIC & MFG. GO. 

(District Court, B. D. Pennsylvania. August 24, 1915.) 

No. 701. 

1. Patents <S=>328 — Infeingement — Lamp Socket. 

The Joii«s patent. No. 818,258. for a lamp socket for use in séries electric 
lighting, held not Infringed, In view of the prior art 

2. Patents <©=351 — Anticipation — Paper Patent. 

That no commercial use was made of a patented device does not affiect 
the weight to be given the patent as an anticipation or limitation of a later 
patent, in so far as regards the inventive ideas it discloses. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 66-69, 72, 74 ; Dec. 
Dig. i®=3ûl.] 

In Equity. Suit by the General Electric Company against the Phil- 
adelphia Electric & Manufacturing Company. On final hearing on 
bill, answer, and proofs. Decree for défendant. 

Samuel Owen Edmonds, of New York City, for plaintifï. 
Howson & Howson, of Philadelphia, Pa., for défendant. 

^soFoT other casea eee same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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DICKINSON, District Judge. The bill of complaint in tliis case 
charges infringement of patent rights and prays the usual relief af- 
forded by a writ of injunction and an accounting for profits. The 
answer is as comprehensive as an answer could well be. It dénies the 
truth, or requires proof , of ail the averments of the bill, and challenges 
the proprietary right set up by denying the validity of the patent, 
averring anticipation, lack of invention, and the inclusion without dis- 
claimer of more in the claim than the invention covers. The patented 
device in dispute embodies the claimed invention of Walter J. Jones, 
letters patent No. 818,253, issued to him April 17, 1906. Plaintiflf 
now possesses the proprietary right by assignment. The embodied 
thought is a lamp socket for use in séries incandescent lighting. At 
the trial ail claims were reduced to that of claim 1, and the défense 
to anticipation. 

Light as a manifestation of electrical action in lighting Systems is 
produced in one of two ways. Starting with the conception of elec- 
tricity in the form of a stream, and the manifestations of its présence 
to be due to the flow, and the flow to pressure exerted at the head, 
we hâve presented two methods of distribution of electricity to the 
lamps arranged along the circuit. The pressure may be kept constant 
and the current left to vary according to the number of lamps in use, 
or the pressure may be varied so as to keep the current constant 
throughout the like changing conditions. This différence in the mode 
of distributing the current calls in each case for a différence in the 
method of Connecting the lamps. The nomenclature of the art has 
supplied us with terms of désignation for thèse arrangements, and 
gives us the words "séries" and "multiple arc." We are hère con- 
cerned only with the "séries" arrangement. 

It is a condition of this System that it is dépendent upon the con- 
tinuity of the current. The stream is conceived of as issuing from 
the dynamo, passing along through each lamp in its course, and re- 
turning by a completed circuit to its source. An interruption any- 
where in the current, as by a break, stops the whole flow. Among the 
conditions thus presented are thèse ; Ail the lamps in the circuit must 
be kept in use, whether needed or not, for if one is removed the cir- 
cuit is broken. The same resuit follows the break of a filament in any 
one lamp. This resuit from the one cause is prevented by a device 
which closes the circuit at the socket when the lamp is removed, and 
from the other by making the dam which diverts the current through 
the lamp so weak that it breaks down when the current fails to flow 
through the lamp. By this means the continuity lest through the 
lamp is restored at the socket. 

It is conceded that thèse features were old in the art at the date of 
the Jones patent. The one is known as an automatic line-closing con- 
tact, and the other as a film cut-out. This fact is at once seen to nar- 
row any possible valid claim of invention to the compass of some 
spécial or subsidiary structure or combination of arrangements by 
which the principle of thèse before known devices could be appliecî. 
It further follows that, as there is no claim to either the discovery 
of any principle underlying thèse inventions, or to their first application 
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to electric lighting appliances, the prior use of such devices does not 
invalidate of itself the claim of novelty made on behalf of. Jones in 
the structure claimed to be his invention. The devices which preceded 
the Jones patent operated upon like principles with his and were suffi- 
ciently practical to be in commercial use. They left, however, room 
for improvement and something to be desired. 

One of thèse inventions was the product of the fecund brain of 
Prof. EHhu Thomson. Its shortcoming was that, for the protection 
of the repair men, the whole séries of lamps was put out of commis- 
sion while one was being restored to use. The replacing of a cut-out 
brought a hke conséquence. After its trial in commercial use it was 
discarded. The interregnum between the time of its disuse and the 
introduction of the Jones device was filled by devices which retained 
in the socket the line-closing contact, and transferred to the lamp, or 
to a base which was essentially part of the lamp, the film cut-out. 
The idea behind thèse prior art constructions was (with one possible 
exception) to hâve two structures (a socket and a lamp) incorporating 
with the one, or in the two, line-closing and cut-out devices. Trial 
was given to each of thèse methods o£ securing automatic opération 
of line-closing and cut-out functions as either was needful. 

To the mind untrained to précision of expression in the use of the 
technical language of any art or science, the clearest conception which 
can be had of the Jones idea is to view it from the standpoint of the 
shortcomings of the prior art, and the results of the investigations of 
those who had preceded him in this fleld of invention, and to discover 
to what extent he called upon the resources of the prior art and availed 
himself of the labors of others. Thèse shortcomings and the previous 
efforts to make them up hâve already been indicated. The Jones idea 
involved an acceptance of the old récognition of the necessity for a 
line-closing contact and a cut-out, and an adoption of the devices by 
which this necessity was met. It involved, also, the discard of the 
thought of incorporating either of thèse devices with the lamp proper. 
Thus far nothing new is claimed for him. The prior art, however, 
had accepted as a condition of the problem (with the possible exception 
noted) that thèse devices must be part of the socket, or the one be 
part of the socket ând the other be part of the lamp; the whole con- 
struction being limited to thèse two parts. The Jones idea was to 
divide thèse two structures into three, or to introduce a third struc- 
ture. This is the essential new féature of his device, because the sec- 
ond feature of having the added structure contain the cut-out grew 
out of it by the élimination of the thought of placing it elsewhere. 

A recapitulation in the form of a statement of the évolution of the 
idea makes this clear. The necessity for line-closing contacts and 
cut-outs had been early recognized and was accepted by Jones. The 
idea which incorporated both devices with the socket was not accepted, 
because ail known constructions based on this idea had been pro- 
nounced failures by the trade. The device which separated them b}' 
incorporating the cut-out with the lamp was not a satisfying success, 
and this idea of incorporating one of the devices with the lamp was 
repudiated by him. Thtàî part of the idea behind the first attempts. 
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which incorporated one of the devices with the socket, he adopted and 
retained. As the lamp proper was to contain neither device, and as 
the part thus far called the socket was to contain one device only, the 
conséquence followed thât the added structure must contain the other 
device. The real controversy is therefore narrowed to the fact of 
whether this idea of a third structure originated with Jones. 

It is important that the discussion be not permitted to descend into 
one over mère verbiage. When the entire construction consisted of 
the two parts or structures, but two names were needed, îind we had 
the terms "lamp" and "socket" to designate and distinguish them. 
When a third part or structure was added, another word was called 
for to name it. This need was supplied by Jones by the adoption of 
the word "réceptacle." As what had been called "lamp" remained 
unaltered in structure and function, and as the word applied to it was 
appropriately descriptive, there was no call for a change in its name. 
The science of mechanics bas furnished us with the terms "he" and 
"she," or "maie" and "female," to apply to différent parts of mechan- 
ical construction. In the instant case it is a matter of indifférence, 
after we hâve designated one of three structures as "lamp," which of 
the remaining two we call "réceptacle" and which "socket." In put- 
ting the three together, the middle part is in a sensé a socket with 
respect to the lamp, and the part attached to the wires is a socket with 
respect to the others when made one by attachment, or the other two 
when together form a socket for the lamp. Adhering to the figure of 
speech employed in mechanics, the middle structure is hermaphroditic. 
To the middle structure, or (as Jones seems to bave donc) to the struc- 
ture furthest away from the lamp, may with equal appropriateness 
be given the name "réceptacle" and the names of "lamp" and "socket," 
retained for the other parts of the construction, respectively. We are 
concemed not with any mère terminology, but with the things them- 
selves. 

This brings us to the considération of the claim and of the défense. 
The claim in substance is to the invention involved in the thought of 
an improvement to the old construction, by making of it a combina- 
tion of three structures, instead of. two, or, eliminating the lamp, two 
structures, instead of one — ^a "réceptacle" and a "socket," in place of 
a "socket" only. In addition to this division of structure, the réceptacle 
is to be made to carry an automatic line-closing contact and the socket 
to possess a film cut-out. The cut-out carried by the socket consista 
of co-operating contacts, which, before the cut-out is called upon to 
perform its function, are separated by some substance of slight non- 
conducting value. No invention is claimed in either the means by 
which the line-closing is effected or the cut-out opérâtes, nor in the 
application of either or both in combination to séries incandescent 
lighting. Merit is ascribed, however, to the feature of finding such 
a construction that in the opération of the line-closing contacts the 
new line of current flow is established not later than the rupture of 
the old. 

Claim 1 of the patent application covers the patentee's embodiment 
of the inventive features described and does not cover more. The 
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answer made is that the defendant's device is no infringement of that 
of plaintiff, because that o£ défendant overlaps that of plaintiff only in 
those features in which the prior art had anticipated both. There is 
no need to weigh the argument made on behalf of défendant, so far 
as it is aimed to produce the conviction that the prior art discloses the 
use of thèse Hne-closing contacts and cut-outs in connection with the 
adjustment of lamps in séries incandescent lighting Systems, because 
plaintiff admits the conclusion sought to be established. There is a 
well-known authority for the doctrine that an admission dispenses with 
proof of the fact admitted, and tlie principle may apply as well to an 
argument. The admission may f airly be construed as covering ail com- 
binations in constructions in which the dual structure is a feature. 

This limits the discussion to the considération of the disclosures in 
the Wirt patent, No. 465,508, and the triple structure features of the 
patent in suit, because, if the plaintiff's patent was forestalled in this 
feature, we understand plaintiff not to deny the propriety of a decree 
dismissing its bill. No more apt words can be chosen to présent the 
similitude or absence of it between thèse two claimed inventions than 
to paraphrase the language which each patentée has employed in his 
application. Wirt gives expression to the thought in his mind by first 
describing the cut-out and then providing, as is the meaning of the 
description in the application, that this cut-out may be made part of 
the lamp base, or may be contained in a separate structure such as 
Jones has called the socket. As what Wirt termed the socket (to which 
Jones has applied the name of réceptacle) supplied with the line-closing 
contacts, was well known to the art, Wirt described his invention to 
be a double socket, or socket within a socket, or what he calls a socket 
and an independent pièce, and what Jones calls a réceptacle and socket, 
the latter of which was to carry the cut-out. Wirt, it is true, primarily 
had in mind that this should be permanently a part of the lamp, and 
such f orm of construction was in his thought the pref erential form ; 
but this does not change the fact that he described fully and accurately 
a united construction, which combined, in severable union, the triune 
parts which, in the terminology employed by Jones, consisted of a 
réceptacle, a socket, and a lamp containing line-closing contacts and 
cut-out, the former of which was to be carried by the réceptacle, the 
latter by the socket, and neither by the lamp part of the construction 
as a whole. 

[2] With respect to thèse features of the Jones patent which we are 
now discussing, embracing the tririity of severable parts and the parts 
in which were to be performed the line-closing and cut-out functions, 
çan this description of the Wirt invention be truly said to differ from 
that given by Jones of hîs invention? If Wirt described what Jones 
claims to hâve invented, and the latter had the description before him, 
how can he successfully assert originality of thought? We cannot 
foUow the argument of coùnsel to tlie conclusion reached by him that 
the fact that no commercial use was made of the Wirt idea warranted 
Jones in first appropriating it and then asserting exclusive proprietary 
rights in it on the basis of original discovery. Nor do the cases cited 
support the argument. If conimercial, not inventive, novelty were the 
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test of the validity of a patent, the argument would be convincing. If 
Wirt had merely conceived the idea without patenting his invention, 
or describing it in any printed publication, or introducing it into com- 
mercial use, or embodying it in tangible form, and had abandoned the 
thought as valueless, and Jones had conceived of the same thought 
without aid from Wirt, cases cited by plairitiff would hâve applica- 
tion. 

The exclusive rights conferred by the patent laws are given to pro- 
mote the progress of science and the useful arts, and the price exacted 
is priority of discovery or invention. The prima facie proof of prece- 
dence afforded by the grant of letters is not, however, overborne by 
proof of vagabond thoughts, or of ideas never reduced to practice, 
which may hâve entered the minds of others, and an infringer cannot 
avail himself of such proofs as a défense. The existence of letters 
patent issued for the same invention, or proof of its description in 
printed publications, is a défense, whether the grantee of the invalid 
letters was aided by knowledge of the prior invention or not. The 
finding which we make that the feature of having réceptacle, socket, 
and lamp severably united in the completed structure with the line- 
closing contacts in the réceptacle and co-operating contacts normally 
separated by insulation of low dielectric value in the socket was the 
invention of Wirt relieves us of the duty of further discussion of the 
merits of the bill, because there is virtually the admission that, if thèse 
f eatures are not novel, there is no inf ringement of the plaintiff's pat- 
ent. 

The very forceful argument advanced on behalf of the plaintiff 
does, however, merit one further comment, to indicate its logical lim- 
its and the extent to which it lacks convincing power. The record, 
supplemented by the admissions of défendant, discloses the proprietary 
right of the plaintiff to the inventive idea embodied in the Jones device. 
This right is abundantly sustained by the argument of counsel. Title, 
however, must be traced through the invention of Wirt, and not 
through the claim of Jones. The time limit of the exclusive right con- 
ferred by the act of Congress cannot be extended by submerging the 
one and asserting the other, The conviction cannot be escaped that, 
had the defendant's device appeared during the lif e of the Wirt patent 
(which by the admission of défendant was owned by plaintiff), in- 
fringement would hâve been successfully charged. To permit, through 
the réincarnation of the Wirt invention in the Jones claim, a renewed 
lif e to be given to the right conferred by Congress, would be to in- 
troduce a new principle into the law of patents. There would be no 
justification for a finding of identity in the Wirt and Jones structures, 
Tior is there need for the défense to assert this. They were both upon 
the same quest of improving the devices in commercial use in those 
respects wherein they were short in performance. One, however, had 
his attention directed to adopting his invention for use with the T.-H. 
appliances and the other to the Edison practices. In the interval of 
time betw^en Wirt and Jones, electrical science and practice had pro- 
gréssed far in the direction of the substitution in electrical construc- 
tions of nonconducting for material of high conductivity aiid of im- 
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provtments in insulating methods. Thèse facts and other modifications 
of the problem led to différences in structural results. The inventive 
idea was none the less the same. 

Assume the prior art to hâve presented the thought of a lamp, and 
also a socket (or indépendant pièce) carrying a film cut-out and adapt- 
ed to receive the insertion of the lamp and another socket (or récepta- 
cle) containing line-closing contacts and designed to receive the first- 
mentioned socket, so that réceptacle, socket, and lamp in combina tion 
would form a lamp for use in séries incandescent lighting, and we 
hâve before us the basis for thèse findings, One is that we hâve a 
mental picture which is precisely the same as that presented by the 
language in claim 1 of the Jones patent. Another is that we hâve de- 
scribed what Wirt described in his application. The third is that in 
producing a completed lamp, such as described, no call is made for 
more than skill in the fabricator, or, if the inventive faculty is called 
into exercise at ail, it would necessarily only be in some détails of 
construction. The bearing point of the whole argument is right hère. 
Aside from any undescribed détails of construction, the inventive value 
of the Jones device was in tliis: That he followed the admitted prior 
art in retaining the line-closing contacts in what he terms the récepta- 
cle; he further followed the art in removing the film cut-out from the 
réceptacle; he repudiated the old idea of transferring the cut-out to 
either the lamp or to a fixed base attached to the lamp, and placed it 
in an independent structure which he calls a socket, into which the 
lamp could be inserted, and which in turn could be inserted in the 
réceptacle; If he was anticipated in this latter idea, how can he be said 
to hâve originated it? 

As before indicated, there is no logical value in the fact that the 
plaintiff did not put the Wirt invention to commercial use, except to 
prove commercial novelty in the Jones device, and commercial novelty 
does not necessarily imply inventive novelty. Neither can invention 
be ascribed to Jones by proving that the plaintiflf made no commercial 
use of the Wirt invention, nor that its managers believed it would 
l>rove a failure, nor by the fact that the device was improved by in- 
sulation, or that it required an "adapter" to adjust it to différent Sys- 
tems in commercial use. If such proofs of inutility in the Wirt device 
destroyed its claim to inventive merit, the like test would deny pat- 
entability to the Jones device. Moreover, ail this is aside from the 
point at issue. The validity of the patent is not assailed because of 
lack of utility, but on the ground of the absence of inventive novelty 
in those features which it has in common with the device of défend- 
ant. If thèse features originated with Wirt (as we bave found), they 
were not the invention of Jones. An admitted failure, it is true, does 
not invalidate a subséquent proven success ; but even an admitted fail- 
ure may disclose inventive ideas. A man may take a device, which 
bas been a failure, and invent an improvement, which may make of 
it an instant success. The second inventer is entitled to protection in 
so far as he has invented; but his improvement does not sustain a 
claim that he has invented those features which did not originate with 
him, nor can he exclude a third inventor from devising impro'veinents 
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by wlîich the same failure may be transformée! into another success, 
provided the last improver borrows nothing from the original ideas 
of his predecessor. Thèse untenable claims are put f orth on behalf of 
the Jones patent. 

The bill should accordingly be dismissed, and a decree effectuating 
this may be submitted. 



CHEATHAM ELECTRIC SWITCHING DEA'ICE CO. V. TRANSIT DE- 
VELOPMENT CO. et al. 

SAME V. BROOKLYN RAPID TRANSIT et al 

(District Court, B. D, New York. July 28, 1915.) 

Patents <S=:»301— Suit for Infbingement— Pkeliminaey Inotinction. 

Where the complainant in an Infrlngement suit has unnecessarlly de- 
layed bringing the cause on for hearlng, untll one of the patents Involved 
has almost expired, the court Is .lustifled in refuslng a prelimlnary In- 
junction, especlally when it would Injurlously afifect the public. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 489-495; Dec. 
Dlg. <®=9301.] 

In Equity. Suits by the Cheatham Electric Switching Device Com- 
pany against the Transit Development Company and others and 
against the Brooklyn Rapid Transit and others. On motions for 
preliminary injunction. Denied. 

O. EUery Edwards, Jr., of New York City, for plaintiff. 
Thomas J. Johnston, of New York City, for défendants. 

CHATFIELD, District Judge. The présent action is based upon 
a charge of infrlngement of twopatents, issued to Robert V. Cheatham 
and assigned to the plaintiflf. The earlier of thèse patents, No. 612,- 
702, was granted upon the 18th day of October, 1898, and the sec- 
ond one. No. 917,541, upon the 25th day of June, 1907. 

The device charged to be an infrlngement is a type of switch 
thrower used by the street railroads of Brooklyn and known as "Type 
15." In a previous action tried in this court before a jury (affirmed 
upon appeal. Transit Development Co. v. Cheatham Electric Switch- 
ing Device Co., 194 Fed. 963, 114 C. C. A. 599) a gênerai verdict 
upon the entire case was rendered in favor of the plaintifï, and, after 
décision of the appeal, application was made to include the switch 
just referred to as "Type 15" in an injunction and contempt proceed- 
ing brought as a part of the former action. This was denied, both 
because of the difficulties presented from the form of the verdict 
which was rendered upon several causes of action arising out of the 
two patents, and maintainable if either was valid and infringed, and 
because of the changed device claimed by the défendants in the form 
o£ the Type 15 switch and the new issue of noninfringement ap- 
parently raised thereby. (D. C.) 197 Fed. 563. 

Upon the accoimting in the former action, this question was again 
presented, and has been disposed of by leaving the issues for deter- 

«s»For otixer cases see sams toplc £ KBT-NUMBER in ail Key-Numbered Dlgests & Indexes 
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mination in the présent action. The seriousness of the situation is 
based principally upon the fact that the first patent expires in Octo- 
ber, 1915, and that final hearing can with difEculty be had before the 
expiration of the patent. For this reason it is alleged that the court 
should, upon the présent application for preliminary injunction, dé- 
termine upon the face of the papers that the Type 15 switch is an 
infringement of the patents which were the basis of the former ac- 
tion, and that this be done upon the assumption that the verdict in 
the former action conclusively established those patents as valid. 

This is in ail respects the same proposition which was involved in 
the application to punish the défendants in the preceding action for 
using Type 15 switch after they had been found responsible for in- 
fringement by the form of switch kngwn as "Type 14." This court 
has for a considérable period endeavored to hâve the plaintiff pro- 
ceed with the trial of the présent action. The granting of a prelim- 
inary injunction at the présent time would cause great annoyance to 
the public, at a time of year when the street car traffic is heaviest, 
and when no appeal and no détermination at final hearing would be 
facilitated. The only benefit would be to give the plaintiff the re- 
lief which it has been contending for unsuccessfully in the form of 
other applications, and excuse it for its lâches in proceeding with the 
trial of the action. This would be done by punishment of the défend- 
ants for the plaintiff's delay. 

The situation does not call for such remédies. The plaintiff can 
proceed at a near term of court to final hearing, for the case will be 
treated as at issue as of June 17, 1915, and will then be disposed of 
before even the expiration of the first patent. 

Motion denied. 



ASTON V. EXAMINEE PRINTING CO. et aL 
(District Court, N. D. Callfornla, Second Division. June 14, 1915.) 

No. 15780. 

1, LiBEL AND Slander <3=3l03 — ACTïON — EVIDENCE — Pxaintiit's Chaeactek. 

In an action for libel by a civil engineer, where a witness testified that 
tie liad employed the plaintiff to make a report on a power company, and 
was asked wliether he knew the gênerai réputation of the plaintiff in the 
engineering world, meaning thereby among cousulting engineers, etc., 
for the truth of liis reports as a cousulting engineer, to which the witness 
answered that the plaintiff's réputation had been first class, such course of 
inquiry did not violate the rule that évidence as to a plaintiff's réputation 
in actions for libel is not admissible until such réputation is attacked by 
the défendant, sinee the form of the questions, though somewhat Inartiti- 
dal, and the gênerai nature oî the subject of examination, made it ap- 
parent that the tnquiry was not addressed to the personal character or 
réputation of the plaintiff, but solely to his professional standing. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 281 ; 
Dec. Dig. ©=103.] 

^=>Fcir otlier cases see same topic & KET-NUMBER In ail Key-Nuiiibsr«d Dlgests & Indexes 
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2, Appeal and Ekeor ®=204 — Réservation or Geounds oï Eeview — Spéci- 
fication or Objections to Evidence. 

In a libel action, where défendants did not object speclflcally to plain- 
tifE's character évidence, introduced before they attacked bis veracity, the 
proprlety of tbe évidence will not be reviewed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1149, 
1258-1272, 1274-1278, 1280, 1569 ; Dec. Dig. <S=204.] 

At Law. Action by Taggart Aston against the Examiner Printing 
Company and others. Judgment for plaintiff, and défendants ap- 
ply for new trial. Application denied. 

Jacob M. Blake, of San Francisco, Cal., for plaintiff. 

Garret W. McEnerney, of San Francisco, Cal., for défendants. 

VAN FLEET, District Judge. Application by défendants for a 
new trial in an action for libel, wherein verdict and judgment were 
for plaintiff. 

[1] While nnmerous errors are assigned, but one is urged upon 
the attention of the court as entitling défendants to a new trial. This 
error is based upon the claim that the court admitted before the jury 
évidence in behalf of plaintiff as to his good character or réputation 
without the same having been first attacked by the défendants; and 
it is contended that the court therein violated a fundamental rule of 
évidence applicable to cases of this character, which should entitle 
défendants to hâve the judgment set aside. The basis of the alleged 
error is this: 

During the présentation of the évidence of one Wilsey, the wit- 
ness had testified that he had employed the plaintiff, a civil engineer, 
to make an engineering report for him on the character and availabil- 
ity of the property of the Blue Lakes Water & Power Company on 
the Mokelumne river — a property that had become incidentally in- 
volved in the inquiry — with a view of using such report for the pur- 
pose of promoting a sale of the property to financiers in Europe. He 
was then asked: 

"Q. 18. State whether or not you know the gênerai réputation of Taggart 
Aston in the engineering world, meaning thereby among consulting engineers, 
and among construction engineers, and those engaged la promoting and con- 
structing engineering projects in this country and in Euroi>e, or in either of 
said countries, for the truth and veracity of his reports as a consulting en- 
gineer." 

To this question the gênerai objection was interposed that it was 
"immaterial, irrelevant, and incompétent" The objection was over- 
ruled, and the witness answered: 

"Yes; I do." 

He was then asked: 

"State what Mr. Aston's réputation is In the particulars Inquired about in 
interrogatory No. 18 in any or ail of the quarters aforesaid." 

To this question the same gênerai objection was interposed, and, 
being overruled, the witness answered: 

"From ail the information that I hâve been able to secure regarding Mr. 
Aston, both in America and In Europe, his réputation has been first class." 

€=>Por other cases see same toplc & KEY-NUMBER tn ail Key-Numbereâ'X)lgests & Iadexe& 
226 F.— 32 
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Thèse are the only questions to which the court's attention has 
been called, put to this or any other witness, bearing on the subject 
of the objection urged. 

Assnming, without deciding, that the rule as to the admissibility of 
character évidence in such cases is as contended for by défendants, 
and thait it is controlling in this jurisdiction, I am unable to per- 
ceive wherein it was in any way violated by the inquiry put to the wit- 
ness. It is at once apparent, I think, not only from the form of the 
questions themselves, aUhough somewhat inartificial, but from the 
gênerai nature of the subject about which the witness was being ex- 
amined, that the inquiry was not addressed to the personal character 
or réputation of the plaintiff, of which complaint was made in Davis 
V. Hearst, 160 Cal. 185, 116 Pac. 530, relied on by plaintiff, but was 
solély with référence to his standing as an engineer, his professional 
character, as to the propriety of which there can be no question 
(Turner v. Hearst, 115 Cal. 394, 47 Pac. 129); and I have no doubt 
that the jury, as did the court, so understood it. 

[2] If, however, the évidence is susceptible of a construction 
which would render it obnoxious to the rule contended for, then I 
am satisfied that the exception is not now open to the défendants, 
for want of proper objection when the questions were put. It is 
quite obvious, I think, that the very gênerai form in which the ob- 
jection was made, while generically sufficient, was not such as to 
arrest the court's attention to the vice now urged. An objection so 
gênerai as not to call the court's attention to the particular aspect in 
which the question is claimed to be obnoxious will not be regarded as 
sufficient to entitle one to have the exception reviewed. 



THE TBDDY. 
(District Court, W. D. New York. July 13, 1915.) 

1. Shipping ©=j209 — Pkocekding fob Limitation of Liability — Défenses 

— Ees Judicata. 

The judgment of a state court, holding the owner of a floating derrick 
liable for injury to an employé on the grounds that the derrick was In- 
sufilciently equipped and that the défendants superintendent In charge 
of the work was négligent, Is conclusive that the injury occurred with 
the privity of the défendant, and a bar to a proceedlng in admiralty for 
limitation of liability, under Eev. St. § 4283 (Comp. St. 1913, § 8021). 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 646-655, 659, 
C61, 662 ; Dec. Dig. <@==>209.] 

2. WORDS AND PHBASES — "DEADMAN." 

The term "deadman," as applied to a lifting appliance, conslsts of a 
pièce of timber placed across an opening in the gromid to which a aiatch 
hook is attached. 

[Ed. Note.— For other définitions, see Words and Phrases, Second Séries, 
Deadman.] 

In Admiralty. Pétition of the Great Lakes Construction Company, 
as owner of the steam derrick Teddy, for limitation of liability. Dis- 
missed. 

®=s>For other cases see same toptc & KEY-NUMBER In ail Key-Numbered Digests A Indexée 
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Love & Keating, of Buiïalo, N. Y., for petitioner. 
Hamilton Ward, of Buffalo, N. Y. (Irving W. Cole, of Buffalo, N. 
Y., of counsel), for claimant. 

HAZEL, District Judge. The petitioner herein, the Great Lakes 
Construction Company, did nat apply to this court to limit its liabil- 
ity to the value of the steam derrick Teddy until af ter the trial of an ac- 
tion in the Suprême Court of this state, brought by the claimant, an 
employé, for damages for injuries sustained by reason of the collapse 
of a bridge across the Erie Canal to which the derrick was fastened. 
An appeal from the judgment recovered by the plaintiff, amounting 
to about $4,000, was afifirmed by the Appellate Division, and only then 
did the défendant file its pétition under admiralty rule 54 (29 Sup. Ct. 
xlv) for limitation of liability. The appraised value of the Teddy 
was $1,035, and the claim is now made that the recovery should be 
limited to such amount, even though she was afterward sold by her 
owner for $1,750. 

[1] Several points were raised at the hearing: (1) That the Teddy 
was not a vessel within the meaning of the Revised Statutes, and that 
theref ore proceedings to limit liability could not be maintained ; and 
(2) that it was proven in the state court action that the liability arose 
on account of the petitioner 's négligence in failing to provide suitable 
appliances for perf orming the work and because of the f ault of the 
superintendent of the petitioner, with the privity and knowledge of 
the latter, in directing tliat plaintiff use Riley's bridge as a leverage 
to raise the A-f rame on the scow to enable operating the derrick. 

There is doubt in my mind as to whether the Teddy was such a 
vessel or water craft as was contemplated in the Revised Statutes défi- 
nition of a vessel. She was principally adapted for floating a derrick 
or hoist, and was used by petitioner in the barge canal construction 
work only as a moving platform for the support of the derrick and 
A-frame, and not for transportation of débris, gravel, sand, or other 
commodities. She had no crew in the accepted sensé, had not been 
inspected by govemment inspectors, had no Hcense to navigate, and, 
indeed, had no licensed ofScer or equipment for navigation. In The 
Buiïalo, 154 Fed. 815, 83 C. C. A. 531, cited by petitioner to support 
the claim that the scow or float was in fact a vessel, the question was 
whether a traveling hoist or derrick mounted upon a fuel scow, was 
a part of the vessel, but that the scow was a vessel was unquestioned. 
Assuming, however, that the Teddy cames within the broad définition 
of a vessel as "a water craft or other artificial contrivance used or ca- 
pable of being used as a means of transportation on water," I am 
nevertheless of the opinion that the judgment of the state court as 
to the négligence of her owner is conclusive upon me. In re P. San- 
ford Ross, 204 Fed. 248, 122 C. C. A. 516. 

The record shows that, the action was brought under the Employers' 
Liability Act of the state of New York (Consol. Laws, c. 31), and 
that the superintendent was guilty of négligence such as was attribut- 
able to the défendant ; that the spécifie issue determined was that the 
défendant maintained improper methods for doing the work upon 
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which the claîmant was engaged; that proper appliances for raising 
the cargo of the sunken canal boat had not been provided by the own- 
er of the scow or float at the titne the plaintiff was injured; and, 
moreover, that the superintendent having charge of the work neg- 
ligently directed the plaintiff to fasten the line of the derrick to the 
bridge without having first ascertained that it was capable of with- 
standing the strain. From this it would appear that the liability arose 
with the knowledge and privity of the owner of the Teddy. 

[2] In re P. Sanford Ross, supra, neghgence was asserted for f all- 
ure to equip the pile driver with a chock block, and other grounds of 
négligence were charged; but the Circuit Court of Appeals substan- 
tially stated that it made no différence what the various grounds of 
négligence were inasmuch as évidence was offered to show failure 
to properly equip the pile driver. So hère évidence was adduced at 
the trial in the state court, and also before this court, showing that 
there was a lack of proper equipment for lifting the A-frame in the 
customary method; that is, by the use of what is technically known 
as a "deadman," which consists of a pièce of timber placed across 
an opening in the ground to which a snatch block is attached. 

It also appears plainly enough that the superintendent of the de- 
fendant was empowered to direct claimant as to the manner in which 
the work was to be performed, and that in the exercise of a proper 
degree of care he should hâve caused an inspection of the bridge to 
hâve been made before directing that it be used as a leverage for the 
hoist. He knew, or should hâve known, that the bridge was incapable 
of bearing the strain of the A-frame, and his knowledge must be 
deemed to be the knowledge of the owner, within the meaning of sec- 
tion 4283 of the Revised Statutes, providing for the limitation of lia- 
bility of shipowners for losses caused without their privity or knowl- 
edge. In re Jeremiah Smith & Sons, 193 Fed. 395, 113 C. C. A. 391. 

It was also contended by claimant that no marine tort was Involved 
herein, andCleveland Terminal & Valley Railroad Company v. Cleve- 
land Steamship Company, 208 U. S. 316, 28 Sup. Ct. 414, 52 L. Ed. 
508, 13 Ann. Cas. 1215, and The Troy, 208 U. S. 321, 28 Sup. Ct. 416. 
52 L. Ed. 512, were cited in support of this contention; but in view 
of the foregoing this ground for dismissing the pétition need not be 
considered. 

The pétition for limitation of liability is dismissed, with costs. 



BOGERT et al. v. SOUTHERN PA,C. CO. 

(District Court, B. D. New York. July 30, 1915.) 

Corporations <S=3575— Reobganization bt Majokity Stockholder— Rigtits 

OF MlNOBITY StOCKHOLDERS. 

Defendaat corporation, through otter corporations in which. It ownerl 
the controUing Intei-est, was the équitable owner of a ma.1orlty of the. stock 
of a railroad company against which a number of foreclosure siiits were 
pending which had been Consolidated. In this situation It Jolned with 
the bondholders iu a plan of reorganizatlon wMch was carried out by n 

^EsFor other cases aoe sàme toplc & KEY- NUMBER in ail Key-Numberea Dl&estn & Inflexei 
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foreclosure decree and sale of ail of the property and franchises of the 
railroad company which were subsequently conveyed to the reorganized 
Company, its bonds being aceepted in excluuage by the old bondholders and 
its stock being issued to défendant on payment of the costs and expenses 
of the suits and reorganization. Défendant also controUed the claims of 
the gênerai creditors of the old company, which, as against the property, 
were extlnguished by the foreclosure sale. Eeld, that défendant in thus 
acquirinjî the property took it subjeet to the équitable rights of the minor- 
fty stockboldera, who wei-e not parties to the reorganization, but were en- 
titled to share in its benefits, and that it could not require them, as a con- 
dition to their acquiring their proportionate share of the stock of the new 
company on equal terms wlth itself, to pay their pro rata share of the 
claims of the gênerai creditors of the old company. 

[Ed. Note. — For otber cases, see Corporations, Cent. Dig. § 2305 ; Dec. 

Dig. ©=575.] 

In Equity. Suit by Henry L. Bogert, Townsend Lawrence, and 
Anita Lawrence, as executors o£ the will of Walter B. Lawrence, de- 
ceased, suing on behalf of themselves and other stockholders of the 
Houston & Texas Central Railway Company similarly situated who 
may corne in and contribute to the expenses of the action, against 
the Southern Pacific Company. Decree for complainants 

See, also, 211 Fed. 776. 

Dittenhoefer, Gerber & James, of New York City (A. J. Ditten- 
hoefer, H. Snowden Marshall, David Gerber, Russell H. Landale, and 
Dudley F. Phelps, ail of New York City, of counsel), for plaintiffs. 

Joline, Larkin & Rathbone, of New York City (Arthur H. Van 
Brunt, Henry V. Poor, and Lewis H. Freedman, ail of New York 
City, of counsel), for défendant. 

CHATFIELD, District Judge. Thîs case arises from circumstances 
which hâve been considered in various litigations since the year 1892. 
Many of the facts are set forth in the opinions of Lawrence v. South- 
ern Pacific Co. (C. C.) 180 Fed. 822 ; Bogert, as Executor, v. South- 
ern Pacific Co., 228 U. S. 137, 33 Sup. Ct. 497, 57 L. Ed. 768 ; and 
Bogert v. Southern Pacific Co. (D. C.) 215 Fed. 218. On page 221 of 
the last-mentioned opinion, the suits and proceedings had are set forth 
in détail chronologically, and substantially ail of the testimony in the 
présent record is somewhere discussed or referred to in thèse various 
cases. But it is necessary in considering the présent action to bave 
Jjefore us a synopsis of the circumstances upon which the alleged 
cause of action is based. 

The Houston & Texas Central Railway Company, organized under 
the laws of Texas, operated three Unes in that sta;te, with some 1,000 
miles of track. The main Une comprised 345 miles. The Western 
Division covered 118 miles of track, while the Waco & Northwestern 
Division comprised about 100 miles. Certain branches added 250 
miles of track and 200 miles of sidings. The entire authorized amount 
of, stock was 100,000 shares, pf which 77>269 shares were actually 
issued. Public land had been granted by the state of Texas equal to 
10,240 acres for each mile of road built, or about 4,500,000 acres in ail. 

.^s»Fta otber cases see same topic & KEY-NUMBER In ail Ker-Mumbered Dlgests & Indexes 
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A majority of the stock was acquired by the Morgan's Louisîana &' 
Texas Raiiroad & Steamship Company in 1877. A majority of the 
stock of the Morgan Company was sold to the Southern Development 
Company, and in 1885 this stock of the Morgan Company was sold 
to the Southern Pacific Company, which thus indirectly controlled 
and owned a majority of the stock of the Houston & Texas Central 
Railway Company. 

Eight of the nine directors of the railway company for four years 
preceding 1888 were either officers or directors of the Southern Pa- 
cific Company or its subsidiary companies. A mortgage to secure 
bonds amounting to $5,838,000 was held by Messrs. Easton and Rin- 
toul as trustées against the property of the main line of the Texas 
& Houston Central Railway. Interest upon this mortgage was un- 
paid, and in 1885 suit was brought in the fédéral court of Texas ask- 
Ing an injunction to secure payment of certain moneys into the sink- 
ing fund. No foreclosure or sale of the property to pay the principal 
was then asked, for the mortgages did not become due until 1888. 
Nor did the trustées seek to take over the raiiroad company for de- 
fault in the payment of interest, although this right was given them 
by their mortgage. The railway company filed an answer denying 
that the earnings of the railway were enough to provide for a sink- 
ing fund and alleging the filing of a bill by the Southern Development 
Company, which claimed to be a gênerai creditor to the amount of some 
$2,000,000 and which asked for the appointment of a receiver. Re- 
ceivers were appointed in the Southern Development Company action, 
upon February 22, 1885. In July, 1885, an answer was filed by the 
railway company admitting the allégations of the bill of the trustées 
Easton and Rintoul. In October, 1885, Easton and Rintoul as trus- 
tées demurred to the bill of the Southern Development Company, and 
in May, 1886, this demurrer was sustained and that bill dismissed. 

In the meantime, Easton and Rintoul, as trustées also of a mort- 
gage upon the Western Division, also brought suit asking substantially 
the same relief as with respect to the mortgage upon the main line. 
The railway company's answer was similar to its answer to the suit 
upon the main line mortgage. 

On March 18, 1885, the Farmers' Loan & Trust Company of New 
York, as trustée under three mortgages upon the various lines of the 
railway company, filed a bill asking for a receiver, in which it was not 
alleged that the principal was due, but in which a sale of certain of 
the lands received from the state of Texas for a sinking fund was 
prayed, and in this bill it was alleged that the railway company had 
violated its obligation to sell this land in payment of their floating 
debts and other expenses. The right to enter and take possession until 
the arrears of interest were discharged was alleged. On June 22, 
1885, the railway company answered the Farmers' Loan & Trust Com- 
pany's complaint, denying the misapplication of funds and claiming 
that the funds received from the lands had been applied under the 
terms of the mortgage. On January 21, 1886, Easton and Rîntoul, as 
trustées, filed a foreclosure bill, based upon the maiii line mortgage, 
alleging the control by the Southern Development Company of tiie- 
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railway company and the institution 6f the suit by the Southern De- 
velopment Company against the railway company in which receivers 
had been appointée!. It was alleged that this was collusive, and the 
prayer for judgment asked that the principal of the bonds be declared 
due and payable. 

The railway company filed an answer to this bill, claiming that the 
principal of the mortgage was not due and that no foreclosure for 
nonpayment of interest, or even for payment of principal when due, 
could be had until the public lands were first sold and a deficiency 
established. It was also alleged that, if the lands were carefully ad- 
ministered, they should pay the floating debt and the interest and prin- 
cipal of the bonded debt when due. 

Also, upon the 21st day of January, 1886, Easton and Rintoul as 
trustées filed a bill for foreclosure of the consolidated mortgage upon 
the Western Division. The allégations were the same as in the suit 
upon the main line mortgage, and the answer of the railway company 
was also similar to the one in that action. On April 24, 1886, the 
Farmers' Loan & Trust Company, a^ trustée of the gênerai mortgage 
above referred to, filed a bill reciting the above suits and praying that 
the railway company pay into court the interest and arrears, or, in de- 
fault, that the lands of the company be sold. In Ccuse of deficiency, 
sale of the other property of the railway company was asked, and also 
that judicial sale be had as the rights of ail the parties could not be 
fuUy protected otherwise. This gênerai mortgage also did not pro- 
vide for foreclosure for nonpayment of interest, but for nonpayment 
of the principal when due, and then only after sale of the lands with 
a deficiency. 

The main line mortgage was not due until after 1888. On May 26, 
1886, by consent, the three foreclosure suits were consolidated, and 
Messrs. Easton, Rintoul, and Dillingham appointed receivers of the 
entire property. Upon the next day, May 27th, the demurrer of Easton 
and Rintoul to the action brought by the Southern Development Com- 
pany was sustained, and Clark and Dillingham, as receivers therein, 
were directed to turn over the property to Messrs. Easton, Rintoul, 
and Dillingham as receivers in the consolidated action. Other parties 
were brought in by amendments, and upon August 2, 1886, the Farm- 
ers' Loan & Trust Company filed an answer to the bill filed January 
21, 1886, by Easton and Rintoul for the foreclosure of the main line 
mortgage. 

This answer denied that the principal of that mortgage was due, 
and set up the same défenses as those urged by the railway company, 
and also to the effect that the first mortgage upon the main line covered 
but a part of the System and could not be foreclosed without injustice 
to other parties. 

It was further urged as a défense that the only right possessed was 
to coUect the interest in arrears by a sale of the lands before the sale 
of the railway company, and that the proceeds from the sale of the 
land would be sufficient, if properly administered, to pay the bonds 
issued under the main line mortgage. 

On the same day, the Farmers' Loan & Trust Company filed an 
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answer to the suit by Easton and Rintoul to foreclose the Western 
Division mortgage raising the same issues. 

On September 3, 1886, the railway company filed an answer to the 
bill of complaint of the Farmers' Loan & Trust Company for fore- 
closure of lîie gênerai mortgage, in which it was denied that the cove- 
nants with relation to the sinking fund had been broken or that any 
unlawful sales of land had been made. 

On April 30, 1888, a bill was filed to foreclose the income and in- 
demnity mortgage alleging default in the principal and interest of the 
bonds secured by that mortgage, which was answered by the railway 
company, and on May 2, 1888, by the Farmers' Loan & Trust Com- 
pany. On the same day it filed cross-bills in the suits on the main line 
and Western Division consolidated mortgage and on the Waco and 
Northwestern Division consolidated mortgage. 

During the year preceding December 20, 1887, negotiations were 
under way with respect to thèse suits. A draft reorganization agree- 
ment was prepared and ultimately agreed upon by: (1) The holders 
of the main line first mortgage bonds; (2) holders of the Western 
Division first mortgage bonds ; (3) holders of the Waco & Northwest- 
ern Division first mortgage bonds ; (4) holders of bonds of the con- 
solidated mortgage on the main line and Western Division ; (5) hold- 
ers of bonds of the consolidated mortgage on the Waco & Northwest- 
ern Division ; (6) holders of gênerai mortgage bonds ; (7) the défend- 
ant herein, Southern Pacific Company; (8) Central Trust Company 
of New York. The first six parties were bondholders, the seventh 
party was the owner of the majority stock of the railway company, 
and the eighth party was interested to the extent of undertaking to 
carry out the reorganization agreement. 

The minority stockholders of the Texas & Houston Railway Com- 
pany are shown nowhere in the records to haye had notice of or been 
parties to the negotiations until after foreclosure decree had been had. 
The reorganization agreement provided that ail existing mortgages were 
to be f oreclosed and a new company organized to take over ail the prop- 
erty and franchises of the railway company. 

The défenses interposed were not to be relied upon, and the Central 
Trust Company was to act as purchasing trustée, with power in its 
option to déclare the principal of tlie bonds, deposited under the re- 
organization agreement, to be due, and to assist in the prosecution of 
or to become a party to any suits then pending or which might there- 
after be brought. 

Ail of the mortgages referred to (except the income and indemnity 
mortgage) had still some years to run, and none of thèse (except the 
income and indemnity mortgage) contained a provision for the fore- 
closure and sale of the road, except for nonpayment of the principal 
of the mortgage. 

The income and indemnity bonds had previously been exchanged 
for gênerai mortgage bonds and were held by the Farmers' Loan & 
Trust Company as collatéral therefor. The suit on thèse income and 
indemnity bonds was begun upon April 30, 1888, as a part of the re- 
organization plan. Upon May Ist, the railway company filed an an- 
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swer admitting the allégations of this bill, and on May 2d the railway 
Company answered the cross-bills of the Farmers' Loan & Trust Com- 
pany in the other actions. On May 4th, decree of foreclosure and sale 
was entered in the Consolidated actions. 

The consent of the railway company to déclare the principal due of 
the bonds which might be deposited was given by the Southern Pacific 
Company, controlling a majority of the stock of the railway company, 
and consent was likewise given, in the reorganization agreement, to 
the Central Trust Company to form the new corporation to which was 
to be conveyed ail of the property purchased by the Central Trust 
Company as trustée. New bonds were to be issued, and the new cor- 
poration was to issue 100,000 shares of stock of the par value of $10,- 
000,000. AU of this stock was to be given to the Southern Pacific 
Company, unless taken up at the terms offered by the creditors hold- 
ing the floating debts and by the holders of stock in the railway com- 
pany. 

It is alleged that under this agreement the Southern Pacific Com- 
pany intended to obtain possession of the railway company by freez- 
ing out, through impossible terms, the minority stockholders, unless 
they purchased the new stock at the pro rata price to be later fixed by 
the Central Trust Company so as to realize a sufficient amount to dis- 
charge the floating debt, the charges ahd expenses of reorganization, 
and the amount required for the holders of the mortgage bonds. 

It is also alleged that the Southern Pacific Company was to be al- 
lowed to take up ail the stock not taken over by the creditors or 
minority stockholders who should accept the proposition just referred 
to, upon payment merely of the cash required for the bonus to the 
holders of the first mortgage bonds and the necessary expenses of re- 
organization. 

It is further alleged that the amount which would hâve to be paid 
by the Southern Pacific Company for this purpose was but $26 a share, 
while the amount that the minority shareholders would bave to pay 
for the same stock was fixed finally at $71.40 a share. The resuit of 
this was that no stockholder or floating debt créditer undertook to pay 
for and take over a single share of the stock of the new company, and 
the Southern Pacific Company took the whole issue of $10,000,000 
of stock at the price of $26 a share. The bondholders were actuated 
in accepting the new bonds by the improvement in their security 
through the ownership of ail the property by the new company, and the 
ownership of the stock of that company by the Southern Pacific Com- 
pany, as a part of its gênerai system, while the old mortgages had 
nothing back of them except the property of the Houston & Texas 
Central Railway Company. 

The Southern Pacific Company, owning the stock of and controlling 
the Southern Development Company, and having obtained from it the 
stock of the Morgan's Steamship Company, which in turn owned a 
majority of the Houston & Texas Central Railway Company, was in 
a position to waive, and in fact to relinquish substantially, ail claims 
for the floating indebtedness which had accumulated against the Hous- 
ton & Texas Central Railway Company, as the amount of those debts 
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had been advanced to a large, extent by the Southern Development 
Company, or the Morgan's Steamship Company, or by the Southern 
Pacific Company itself. 

It is évident that the proposition to reorganize, and to exchange 
bonds at a lower rate of interest, might be the best solution, from the 
standpoint of bondholders who had been unable to dépend upon the 
payment of the larger rate of interest by the smaller and more help- 
less Company. The new bonds were a more attractive proposition from 
every standpoint except the rate of interest ofïered. 

The gênerai or floating debt holders, however, if unable to buy in 
or protect the property at foreclosure, and if unable to secure the pay- 
ment of their debts from the land owned by the railway, which land 
was also to be included in the foreclosure, would of course assent to 
a reorganization proposition, by which the entire property of the Com- 
pany would be turned over to the company owning thèse holders of 
gênerai debts, subject to the payment of the reorganization expenses. 

This in effect is what the reorganization meant to the Southern Pa- 
cific Company through its control of the Southern Development Com- 
pany and the Morgan's Steamship Company. If perchance any of the 
minority or outside stockholders wished to share in the benefits of 
the reorganization, they were allowed to do so only upon paying their 
pro rata share of the total indebtedness as well as their share of 
the reorganization expenses. At the same time, the majority stock 
in the hands of the Southern Pacific Company would, of course, offset 
and possibly fumish a large profit, if balanced against the amount of 
loss to the Southern Pacific Company through dépréciation in the 
stock or surplus of the Southern Development Company or the Mor- 
gan's Steamship Company. 

As the matter turned out, none of the minority stockholders were 
able or were vvilling tp pay the amount by which they would hâve 
been allowed to join the Southern Pacific Company in sharing the 
benefits of purchasing the entire property of the Houston & Texas 
Central Railway Company at the price of the reorganization expenses. 
The gênerai creditors who were parties to the suit, and who had ac- 
quired judgments, then unsatisfied of record, were wiped out by the 
foreclosure decree. 

The reorganization agreement was prepared under the direction 
and apparently after much negotiations of the attorneys for the South- 
ern Pacific Company's directors and ofïicers with the représentatives 
of the bondholders. The rights of the stockholders of the Southern 
Development Company, of the Morgan's Steamship Company, and 
of the Houston & Texas Central Railway Company, were ail supposed- 
ly taken care of by those who were interested in securing a reor- 
ganization, from the standpoint of the Southern Pacific Company or 
the bondholders. 

It would appear that some représentatives of the minority stock- 
holders had knowledge of the matter before the sale under foreclosure, 
Ibut during the negotiations as to the reorganization agreement, and 
even after the arrivai of the New York représentatives of the South- 
ern Pacific Company and of the various bondholders, in Texas, it is 
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■évident from the record that no notice was given to or had, by the 
minority stockholders, of the proposed plan of reorganization, until 
the litigation had been disposed of by what was in effect a consent 
decree or submission of facts for the entry of a decree, if approved 
by the court; and but one day intervened, after the various foreclo- 
sure suits were gotten in condition for hearing, and before a decree 
of foreclosure and sale, in the Consolidated action, was entered upon 
the consent of the majority stockholders of the Houston & Texas 
Central Railway Company and of ail the various parties representing 
the corporations and the bondholders as a class. 

The provision in the agreement, that the minority stockholders 
would be allowed to share in the benefits if they undertook to carry 
their share of the entire burden, made the decree appear to the court 
sufficient protection, and, if the court had had the précise question 
now raised presented, the chances are that the resuit of the foreclo- 
sure actions would hâve been the same as that which then occurred. 
In other words, the property of ail railroad Unes affected by the mort- 
gages was to be sold and the mortgages and judgment liens wiped 
out. A reorganization was to be efifected. The Southern Pacific 
Company was to purchase the property, while the rights of the minority 
in that property were admitted by the Southern Pacific Company. 
The only room for argument would hâve been the amount which the 
Southern Pacific Company could exact from the minority stockholders, 
and as this was to be computed, or, in other words, to be determined 
in the future, the application of the Southern Pacific Company to do 
this properly, and to respect the légal rights of the minority stock- 
holders, was recognized in the foreclosure decree, and that decree 
could not be invalidated by subséquent violation of this obligation on 
the part of the Southern Pacific Company. But the défenses which 
could hâve been urged for protection of the minority stockholders as 
well were withdrawn and their rights lef t in the hands of the purchaser, 
which thereby assumed their protection. 

Under thèse circumstances, the minority stockholders attempted 
to attack the foreclosure suits and were defeated, although the case, as 
has been stated, was carried up on appeal and consumed a number of 
years before final détermination. Carey Case (C. C.) 45 Fed. 438 ; 
Id., 9 C. C. A. 687; Id., 161 U. S. 115, 16 Sup. Ct. 537, 40 L. Ed. 638. 

They then brought suit in the Suprême Court of the state of New 
York to attack the amount which the Southern Pacific Company re- 
quired them to pay as a part of the expenses in return for being 
allowed to share in the reorganization agreement. The Suprême Court 
of New York decided that the amount of the expenses charged againsf 
the minority stockholders, and the position in which they found them- 
selves placed, could not be used as a basis for coUaterally attacking 
the proceedings in the foreclosure suit in the United States Circuit 
Court in Texas. Gernsheim v. Olcott (Sup.) 7 N. Y. Supp. 872- 
Gemsheim v. Central Trust Co., 61 Hun, 625, 16 N. Y. Supp. 127.^ 

But, again, much time was consumed, and during the same period 

1 Reported In full In the New York Supplément ; reported as a memorau- 
dum de(islon without opinion In the Hun Report. 
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another action (called the MacArdell Case) was begun in the Suprême 
Court of the state of New York, and carried to the Court of Appeals, 
where a majority of the court, in an opinion printed in 189 N. Y. 36S, 
82 N. E. 161, held that an action by minority stockholders, to obtain 
property purchased under foreclosure, by a reorganization plan, car- 
ried out with the consent of the majority stockholders, was what is 
known as a représentative action, in the sensé that the validity of the 
foreclosure suit was involved and that the minority could not thus 
collaterally attack the jurisdiction of the court having granted the 
judgment in foreclosure, and question the action of the majority stock- 
holders. The court said that the appellants hâve abandoned their 
complaint of fra:ud and collusion against the corporation, and that in- 
ferentially they were assuming the validity of the transfers as against 
the corporation and aifirming the efïect of the foreclosure sale; that 
they were in fact seeking nothing more than to "impress upon the in- 
terest of the Southern Pacific Company in the shares of the new com- 
pany and in the lands a trust obligation to account for profits to its 
associate stockholders." 

But the court said that such an action was "far outside the nature 
and limits of an action brought in behalf of a corporation against many 
défendants as alleged workers of fraud and conspiracy whereby the 
corporation has been stripped of its property." 

The action was therefore dismissed. Two judges dissented, hold- 
ing that the question was presented whether the minority stockholders 
were entitled to work out, through the old Houston & Texas Central 
Railway Company, their claim that by the terms of the reorganization 
agreement the Southern Pacific Company had been permitted to ap- 
propriate the whole considération widiout regard to the rights of the 
minority stockholders. 

The dissenting judges said, further (189 N. Y. page 390, 82 N. E. 
page 168): 

"It is apparent that any clalm the minority stockholders hâve in equlty and 
by way cl lien against the Southern Pacific Company can only be worked out 
tlirough the old company and in an action where aU the parties in interest 
are represented, as in this case." 

The dissenting judges again said that the position of the plaintiffs 
was not inconsistent with the finding that the purchasers at the fore- 
closure sale acquired a good title. 

The minority stockliolders having thus been pointed to a way in 
which, according to the majority opinion of the court, some action in 
equity might be stated against the Southern Pacific Company, and 
according to the minority opinion, some action through the old cor- 
poration might he had without regard to the sale of the property in 
the foreclosure action, brought suit in this court, attempting to allège 
that the Houston & Texas Railway Company had in some manner or 
other been deprived of its rights through the decree of foreclosure 
and the sale had thereunder, and that the minority stockholders were 
entitled to enforce those rights as against the majority stockholders, 
or the Southern Pacific Company, into whose hands the majority of 
"lie stock was directly traced, and for whom the Central Trust Com- 
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pany, and Mr. Olcott, who had purchased and held the lands in trust, 
were acting. 

This suit was dismissed in Lawrence v. Southern Pacific Co. (C. 
C.) 180 Fed. 822, because this court felt that the précise action, dis- 
cussed by the two dissenting judges in the Court of Appeals in the 
MiacArdell Case, could not be maintained without the présence of the 
Houston & Texas Central Raiiway Company. Even if the présence 
of that company could be secured, it might well be doubted whether 
the rights of the minority stockholders could be worked out in a 
représentative action, where the corporation in which they owned stock 
had obtained the bénefit o£ release from its gênerai obligations of 
debt, and also from ail of its varions mortgage indebtedness, in return 
for the giving of a new mortgage of sufficient amount to produce 
funds to pay the varions claims. 

But, be that as it may, the présent action was instituted by com- 
plaint, which, as finally amended, charges in eiïect that the Southern 
Pacific Company wa.s the majority stockholder, and secured, by means 
of the varions foreclosure suits and the reorganization agreement, the 
entire property of the Houston & Texas Central Raiiway Company, 
through purchase under fpreclosure, under such circumstances that 
the majority stockholder was bound to respect the rights of the minori- 
ty stockholders, and to give the minority stockholders a share in any 
benefit which might accrue, without imposing such burdens as to of 
themselves fumish a breach of trust. 

It will be seen that the présent action recognizes the foreclosure 
suit and decree as giving the Circuit Court of the United States the 
right to transfer the property and to give good title to the property 
to the purchaser. It recognizes that validity of this foreclosure action 
cannot be attacked collaterally. The amount charged as expenses can 
only be attacked through any alleged collusion or improper consent 
carried into the decree of, the foreclosure action itself. It recognizes 
that the Houston & Texas Central Raiiway Company bas no interest 
in the relations of the majority stockholder to the minority, or in the 
duties and obligations of that majority stockholder, through the ac- 
quisition of property to which the purchaser for the Southern Pacific 
Company has acquired good title, but by which purchase it is claimed 
it has assumed certain obligations. 

In the présent action, the difiîculties standing in the way of the va- 
rions foreclosure suits, when fought by the raiiway company, and 
before the majority stockholder assented, are not urged as grounds of 
invalidity in the resuit of the foreclosure action, but as évidence that 
the majority stockholder intended to acquire title to the property in 
such a way as to assume obligations to the minority stockholders, and 
the question at issue is whether or not it has lived up to those obli- 
gations, and whether or not the minority stockholders hâve a cause 
of action in case of its failure so to do. 

The complaint allèges that the Southern Pacific Company received 
the entire issue of $10,000,000 of stock, representing the property of 
the Houston & Texas Central Raiiway Company as trustée, that the 
minority stockholders hâve certain rights which they can enforce. 
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against the trustée who bought in the lands and property, and they 
ask this court to compel the Southern Pacific Company to account for 
that stock and ail profits and eamings earned therefrom, for the bene- 
fit of ail stockholders who corne into and contribute to the expenses 
of this action. They ask that the Southern Pacific Company be cred- 
ited with the moneys actually paid out in connection with the reor- 
ganization agreement, and that the balance be distributed ratably to 
the stockholders according to their holdings of stock. 

The défendant has urged the various défenses which hâve been 
previously heard as pleas in bar. The disposition made upon the 
forhier hearing (reported in [D. C] 215 Fed. 218) need not be dis- 
cussed and will be reaffirmed. Nothing has been presented at final 
hearing which makes any différence with respect thereto, and it be- 
comes more évident, as the entire record is considered, that the Hous- 
ton & Texas Central Railway Company is not a necessary party to 
this action, nor would it hâve the same rights as the minority stock- 
holders, even if présent. In other words, this suit seems not to be 
at ail, in its présent form, what is known as a représentative action. 

The défendant urges the validity of the foreclosure suit and dis- 
avows collusion or fraud. As has been already stated, the action of 
the United States Circuit Court in ordering foreclosure and sale seems 
to hâve been well founded in law and proper under the circumstances. 
The Southern Pacific Company, through its control of, a majority of 
the stock, by its substantially complète ownership of the Southern 
Development Company and also of the Morgan's Steamship Company, 
occupied actually, in equity, the position of majority stockholder of 
the Houston & Texas Central Railway Company. It therefore had 
the right to and did actually act as such majority stockholder in agree- 
ing upon the form of the foreclosure decree and sale. 

The plaintiffs allège that under the terms of the mortgages, other 
than that of the income and indemnity mortgage, no sale of the prop- 
erty could hâve been ordered, until default in payment of the principal. 

The défendant urges that the provisions of thèse mortgages simply 
prevented a sale by the trustées, but that the court had inhérent power 
to order a sale either in payment of debts or of back and overdue 
interest. Guaranty Trust Co. v. Green Cove R. Co., 139 U. S. 137, 
11 Sup. Ct. 512, 35 h. Ed. 116; Chicago, D. & Vincennes R. Co. v. Fos- 
dick, 106 U. S. 47, 27 L. Ed. 47. 

The défendant allèges therefore that the Houston & Texas Central 
Railway Company had not, through any substantial défense, delayed 
or held off f^reclosures. But it is évident that even if the court might 
hâve, under the laws of the state of Texas, upon the proper finding 
of facts, ordered a sale of the property, it did not do so, and that 
the foreclosure was ultimately had upon the agreement of the parties, 
and upon présentation of facts satisfyiiig the court that one sale of 
the entire property was proper and witbin the rights of the parties 
appearing before the court. 

Hence, the admission by the plaintiffs that the foreclosure suit must 
stand, in ail respects, and that the Southern Pacific Company is, in 
cflfeet, the majority stockholder purchasing at a valid foreclosure sale. 
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bring-s us immediately to the question whether, in so doing, they had 
the right to eut off tlie minority stockholders f rom a share in the 
property purchased unless those minority stockholders agreed to join 
in reimbursing the gênerai creditors of the corporation and to assume 
ail the obligations which would be wiped out by any sale in foreclosure, 
under any one of, the mortgages, or under the aggregate mortgages 
against the property of the railway company. 

The défendant in efïect says that while the foreclosure suit was 
valid and cannot be set aside, and while thereby ail debts against the 
corporation were disposed of as liens against its property, neverthe- 
less thèse debts bave been preserved and bave not been outlawed or 
paid off by agreement and wiped out by decree in the course of the 
reorganization proceedings. They reach this conclusion because the 
Southern Pacific Company controUed thèse creditors of the Houston 
& Texas Central Railway Company, and thereby furnished the consent 
of thèse creditors to bave the principal of the mortgages declared due, 
and to hâve their own claims against the property wiped out, thus 
giving up any right of action against the Houston & Texas Central 
Railway Company, in return for the right to purchase the property at 
the price of the expense of reorganization alone. 

The défendant therefore urges that if the plaintiffs, coming into 
equity, seek to impress a trust upon the property in the hands of the 
défendant, they must reinstate the obligations of the gênerai creditors 
and must recognize the claim of those obligations against any property 
of the corporation which would, in the hands of the corporation, give 
value to the shares of stock. 

The défendant therefore itself seeks to open the effect of the fore- 
closure decree, in so far as it terminated the rights of the gênerai 
creditors to insist upon having the lands of the railway company sold 
for the payment of the mortgage liens and also of their claims, and 
hence to reinstate thèse claims as payable out of the proceeds of those 
lands. 

The défendant thus also seems to waive the présence of the railway 
company as a party and to urge that, even in the absence of that com- 
pany, the rights and obligations or debts, as against its stockholders, 
can be disposed of in the présent action from the standpoint solely of 
the relations of the varions stockholders one to another. 

The plaintiffs, on the other hand, admit that any yet existing debt 
against the corporation, or any claim which can be made through the 
corporation or by a creditor, against its stockholders, may still be urged 
in a court of law, against the stock in their hands, if in the présent 
action it be decreed that they are entitled to that stock or an account- 
ing for the value thereof. 

Under the defendant's theory, it is urged that the lands of the Hous- 
ton & Texas Central Railway Company were not then marketable, and 
that the outstanding indebtedness, other than that secured by the mort- 
gages, could not therefore be paid by that means. They thus ask to 
show that no surplus or equity was shown to exist, which would be 
available for gênerai creditors, and that from this standpoint the fore- 
closure suit could not be held to be collusive or f raudulent 
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The plaintiffs agrée in this proposition and say that for this reason 
the rights given up by the gênerai creditors were of no value, and 
that if the majority stockholders o£ the railway company, through the 
acîtion of the Southern Pacific Company, could wipe out the unsecured 
debts, the Southern Pacific Company should not be allowed to insist 
upon the validity of tlie foreclosure action, in so far as it eut oflf or 
destroyed the claims of those creditors against the property bought in 
by the Southern Pacific Company, and then to insist that thèse claims 
were not wiped out or eut off by reason of the f act that the Southern 
Pacific Company obtained by purchase the property for itself . 

It must be held that the défendant has, for the purposes of the 
présent action, obtained the property free from any lien or claims of 
the gênerai creditors. The plaintiffs did not hâve an opportunity to 
prevent the action of the majority stockholders, in thus acquiring the 
property of the railway company, and the Southern Pacific Com- 
pany acquired this property subject to any équitable rights which the 
minority stockholders might hâve therein. Such cases as Ervin v. 
Oregon Ry. & Nav. Co. (C. C.) 27 Fed. 625 ; Farmers' Loan & Trust 
Co. V. N. Y. & N. R. Co, 150 N. Y. 410, 44 N. E. 1043, 34 h. R. A. 
76, 55 Am. St. Rep. 689; Sparrow v. Bernent, 142 Mich. 441, 105 N. 
W. 881, 10 L. R. A. (N. S.) 725 ; Backus v. Brooks, 195 Fed. 452, 115 
C. C. A. 354 ; Cook on Corp. § 662, and cases cited ; Synnott v. Cum- 
mings (C. C.) 116 Fed. 40— sufficiently establish the proposition that 
the minority stockholders had rights which they could enf orce against 
the property in the hands of the majority stockholders. In enforcing 
thèse rights, they can insist upon an accounting and division of their 
property in equity, leaving the property, that is, the shares of stock in 
their hands, subject to any claims which are still valid and enforceable 
against the stockholders, either through the Houston & Texas Central 
Railway Company itself, or against the stockholders directly. 

This is the relief asked in the présent action and to which the plain- 
tiffs would seem to be entitled. They may hâve a decree therefor. 



XJNITBD STATES v. ROGERS et al. 
(District Court, N. D. New York. October 11, 1915.) 

1. CONSPIRACY <®=»27 CRIMINAL LIABILITT — OVERT ACT. 

The coînmlsslon of consplracy Is not complète until one or more of the 
conspirators do some overt act or acts in exécution or furtherance of the 
conspiraey, wliich acts may be innocent in and of themselves, or crlminal 
acts in their very nature or by vlrtue of some statute of the United 
States. 

[Ed. Note. — For other cases, see Consplracy, Cent Dig. §§ 38, 39 ; Dec. 
Dig. ©==27.] 

2. CONSPIRACT <S=43— InDICTMENT— OVERT ACTS. 

An indictment for consplracy must plalnly and distinetly set out tlie 
overt acts, or some of them, and if the conspiraey be that one was to do the 
overt act, and that the other should ald aud abet him, the Indictment 
necessarily and properly charges what each was to do. 

[Ed. Note. — For other cases, see Consplracy, Cent. Dig. §§ 79, SO, 84-99 ; 
Dec. Dig. <S=>43.] 

4=>For other cassa see aame topic à KEY-NUMBER in ail Key-Numbered Digests & Indaies 
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3. Indictment and Information iS=al25 — Fedeeal Statute — Duplxcitt — • 

CONSPIRACY. 

Kev. St § 5209 <Comp. St. 1913, § 9772), provides that a teller wtio em- 
bezzles, abstracts, or willfuUy misapplies any of the funds of the bank, 
with intent to injure or defraud, and every person who with like intent 
aids or abets him in any such act, shall be guilty of a misdemeanor. Pénal 
Code (Act Marcli 4, 1909, c. 321), § 332, 35 Stat. 1152 (Oomp. St. 1913, § 
10506), provides that whoever directly commits any act constituting an 
offense defined In any law of the United States, or aids or abets its com- 
mission, is a principal. An indictment charged a conspiracy betv^een de- 
fendants to commit an offense against the United States, In that one of 
them, actlng as teller in a national bank, would abstract its funds, and 
that the other défendants would aid and abet him in so doing. HelU that, 
while it was unnecessary to allège that the overt act constituted a crime, 
the rule against duplicity did not prohibit the charging of overt acts in 
and of themselves crimes, or a statement that such acts of themselves 
constituted a crime, since the conspiracy to commit a crime against the 
government and the commission of the crime are separate and distinct 
crimes, and since, if the proof f ailed to establish the conspiracy, the vvhole 
count fails, and a défendant could not be convicted under a conspiracy 
count on a showtag that he had committed the acts charged therein as 
an overt act. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig 
i§ 334-400; Dec. Dig. ®=125.] 

4. Conspiracy <S=^37 — Défenses. 

The fact that conspirators, in doing acts to exécute the conspiracy 
actually commit the crime which they consplred to commit, is no de 
fense to the charge of conspiracy. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 68-70; Def. 
Dig. ©=37.] 

5. iNDICTilENT AND INFOKMATION ®=»125 — DUPLICITT — CONSPIBACT. 

An indictment for conspiracy to commit an offense against the United 
States, charging that one of the défendants, as teller of a national bank, 
abstracted, misapplled, and embezzled moneys, and In each of such 
counts charging that the other défendants alded and abetted such acts, wa» 
not bad for duplicity, since, under Pénal Code, § 332, one alding and 
abetting an offense against the United States becomes a principal and 
commits the same crime. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 334-400; Dec. Dig. <S=>125.] 

Howard J. Roger s, Baron Eugène François Oppenheim, and Richard 
Murphy, impleaded with Wilham.Brice, were indicted for conspiracy, 
etc. On motion of défendants ..Rogers, Oppenheim, and Murphy to 
dismiss and quash each count of the indictment, and to discharge them, 
on the ground that each and every count charged two separate and 
distinct offenses, punishable under separate and distinct provisions of 
law. Objections overruled, and motion to dismiss denied. 

Wrisley Brown, Asst. Atty. Gen., and Frank J. Cregg, Asst. U. S. 
Atty., of Syracuse, N. Y., for the United States. 

Chas. N. Bulger, of Oswego, N. Y., for défendant Murphy. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for de- 
fendants Oppenheim and Rogers. 

RAY, District Judge. Section 5209 of the Revised Statutes of the 
United States, as amended April 6, 1869 (16 Stat. 7, c. U), and July 

4t=»For other cases see same toplc à KEY-NUMBER la ail Key-Numbered DigesU & Indexes 
226 F.— 33 
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8, 1870 (16 Stat. 195, c. 226), now found in Comp. St. 1913, § 9772, 
reads as follows: 

"Every président, director, cashler, teller, clerk, or agent of any associa- 
tion, who embezzles, abstracts, or willfully misapplies any of the moneys, 
funds, or crédits of the association ; or wlio, witliout authority from the di- 
rectors, Issues or puts in circulation any of the notes of the association ; or 
who, without such authority, issues or puts forth any certlficate of deposlt, 
draws any order or bill of exchange, makes any aceeptance, asslgns any note, 
bond, draft, bill of excliange, mortgage, judgment, or decree; or who makea 
any false entry in any book, report, or statement of the association, with in- 
tent, in either case, to Injure or defraud the association or any other Com- 
pany, body polltic or corporate, or any individual person, or to deceive any 
ofHcer of the association, or any agent appointed to examine the afCalrs of 
any such association; and every person who with like intent aids or abets 
any officer, clerk, or agent in any violation of this section, shall be deemed 
gullty of a misdemeanor, and shall be imprisoned not less than five years nor 
more than ten." 

The first count of this indictment in plain and unmistakable lan- 
guage charges a conspiracy between the défendants to commit an 
offense against the United States; that is, to do acts constituting a 
crime, and made such by a law of the United States. The conspiracy 
was that one Brice, acting as teller in the First National Bank of 
Amsterdam, should abstract its funds, and that Rogers, Oppenheim, 
and Murphy should aid and abet him in so doing. It is a crime 
against the United Sta:tes fpr the teller in a national bank to abstract 
its funds, or any of them; and it is a crime against the United States 
for other persons to aid and abet him in so doing. And ail are prin- 
cipals. Pénal Code U. S. § 332: 

"Whoever directly commits 'any act constituting an offense deflned in any 
law of the United States, or aids, abets, counsels, commands, induces, or 
procures its commission, Is a principal." 

[1,2] If the conspiracy be that the teller shall do the abstracting, 
and that the others shall aid and abet, the indictment necessarily and 
properly charges what each was to.do. But the commission of the 
crime of conspiracy is not complète until one or more of the conspir- 
ators does some act or acts in exécution or furtherânce of the con- 
spiracy. Thèse acts are called "overt acts," and may be innocent acts 
in and of themselves, or criminal acts in their very nature or by vir- 
tue of some statute of the United States. The overt acts, or some 
of them, must be set out plainly and distinctly in the indictment. 

[3] If the overt acts are made criminal by some law of the United 
States, it is no objection to the validity of the indictment that it 
charges that such overt acts, and each of them, was committed in 
violation of a. section of the criminal laws of the United States, pro- 
vided each is charged as an overt act. It is unnecessary to allège 
that the overt act constituted a crime, but it does not invalidate the 
indictment to charge that one défendant, or two or more, in doing the 
act or acts in aid and exécution of the conspiracy and expressly charged 
as an overt act, thereby violated another criminal statute of the United 
States. Such allégation or statement is, of course, unnecessary and 
surplusage. If the proof fails to establish the conspiracy, the whole 
count fiails, and a défendant cannot be convicted under such con- 
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spiracy count for the reason the proof shows he had committed the 
act chargea therein as an overt act, and which in fact constitutes a 
separate and distinct crime, even if the indictment allégés that such 
overt act constituted a criminal offense. 

The rule prohibiting the charging of two separate and distinct crimes 
in the same count does not go so far as to prohibit in a conspiracy 
count the charging of oyert acts which are in and of themselves 
crimes, or prohibit a statement that such overt acts of themselves con- 
stituted a crime. If the conspiracy is plainly and distinctly charged, 
and the overt acts are plainly and distinctly charged as such, it does 
not invalidate the count to unnecessarily allège that the doing of the 
overt acts violated a statute of the United States. 

It has been held that a conspiracy count in an indictment is not 
bad for the reason that, in charging overt acts, it appears that the 
crime which the défendants conspired to commit was actually com- 
mitted by them. Stanley v. United States, 195 Fed. 896, 115 C. C. 
A. 584; McConkey v. United States, 171 Fed. 829, 96 C. C. A. 501. 
The conspiracy to commit a crime against the United States and the 
commission of the offense are separate and distinct crimes. 

[4] However, if in doing acts to carry the conspiracy into exécution 
the crime the défendants conspired to commit is actually committed 
by the conspirators, or one of them, such acts may be charged as overt 
acts, and the fact that the crime they conspired to commit has been 
actually perpetrated by them is no défense to the charge of conspiracy. 
Stanley v. United States, 195 Fed. 896, 902, 115 C. C. A. 584; Mc- 
Conkey v. United States, 171 Fed. 829, 96 C. C. A. 501; United 
States V. Britton, 108 U. S. 199, 204, 2 Sup. Ct. 531, 27 L. Ed. 698. 

[5] Other counts of this indictment charge that Brice, the teller 
of the bank, abstracted the moneys or funds of the bank ; other counts 
that he misapplied the moneys or funds of the bank; and other 
counts that he embezzled the moneys or funds of the bank. Each of 
thèse counts also charges that Rogers, Oppenheim, and Murphy aided 
and abetted Brice in such abstraction, or misapplication, or embezzle- 
ment, as the case may be. In Prettyman v. United States, 180 Fed. 
30, 35, 103 C. C. A. 384 (C. C. A., Sixth Circuit), it was expressly 
held: 

"Rev. St. § 5209 (U. S. Comp. St 1901, p. 3497), provides that every prési- 
dent, dlreetor, cashier, teller, clerk, or agent of any national banking associa- 
tion wlio willfully mlsapplles any of its funds with Intent to injure or de- 
fraud the association, and every person who with llke intent aids or abets 
any officer, clerk, or agent In any violation of the section shall be deemed 
gullty of a misdemeanor. Held, that under such section it is proper to join 
in a single count of the indictment a charge of willful misapplication of the 
bank' s funds by its offlcers and a charge that the other défendants aided and 
abetted them therein, and that such joinder did not render the indictment 
demurrable for duplicity." 

See, also, United States v. Berry (D. C.) 96 Fed. 842, 845, where 
it was held: 

"The chief objection raised to the Indictment by the demurrer is that in 
some of the counts ï. D. Berry and Charles L. Mosby are charged jointly 
with the commission of certain offenses, and that in the same indictmeni 
Cbarles L. Mosby and T. D. Berry are charged sèparately and In distinct 
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counts wlth having committed distinct offenses, not provable by ttie saine 
évidence, and that they do not resuit f rom tie same act or aets. Tliis argu- 
ment is based on the assertion that eacli o£ the even-numbered counts in the 
indictment, whlch charges Mosby, the cashier of the bank, wlth making a false 
fâutry, and Berry, the président of the bank, wlth aidtng and abetting Mosby 
In making such false entries, Is not a single count, but two distinct counts. 
Beca'ùse the first paragraphs of the count whlch charges Mosby, as the 
principal, bas the conclusion, 'contrary to the form of the statute in such 
case made and provlded, and against the peace and dignlty of the United 
States,' It Is Insisted for the défendants that this is a distinct and complète 
count. It Is also insisted that the succeedlng paragraph, whieh charges 
Berry wlth alding and abetting Mosby, is also a distinct and complète count, 
inasmuch as It concludes, 'contrary to the form of the statute In such case 
made and provlded, and against the peace and dlgnity of the TJnited States.' 
Each count is a separate and distinct charge, and is in effect a separate in- 
dictment Clark, Or. Proc. p. 288. That a principal and accessory can be 
Included In the same indictment wlU not be questioned, and It is usual and 
uroper to so proceed against them. Clark, Cr. Proc. p. 305, says : 'Where the 
principal and accessory before the fact are thus joined as such in the same 
indictment, the proper course is to flrst state the ofCense by the principal, 
and then aver that C. I>. [the accessory], before the commltting of the said 
felony and murder in form aforesaid, to wlt, on, etc., dld mallclously and 
felonlously Incite, move, procure, ald, and abet the said A. B. [the principal] 
to do and commit the said felony In manner aforesaid, against the peace,' 
etc. Thls is uniformly the direction given by writers on crlminal pleading. 
The only différence between an indictment or count so drawn, and each of 
the even-numbered counts of the indictment in this case, is that the flrst 
part of the count, whlch charges the principal, concludes, 'against the form,' 
etc., 'and against the peace and dignlty of the United States.' If the insertion 
of thls conclusion had been omitted, the draftsman would hâve foUowed the 
form prescrlbed by the best writers on Crlminal Pleading. This being so, the 
statement in the flrst paragraph of the count, that the ofCense is against the 
'form,' etc., 'and against the peace and dignlty of the United States,' need 
not hâve been inserted. Thèse words constitute no part of the charge against 
the principal in the ofCense alleged, and the Insertion was unnecessary. 'It 
is not necessary to charge In the Indictment anything more than is necessary 
to accurately and adequately express the ofCense, and, when unnecessary aver- 
ments or aggravations are Introduced, they may be considered as surplusage, 
and as such disregarded.' Whart Or. PI. § 158. 'The introduction of aver- 
ments which are superfluous and immaterial will not render the indictment 
bad. If it can be supported without them, they will be rejected as surplu- 
sage.' Clark, Cr. Proc. p. 178. In FWsbie v. U. S., 157 U. S. 160, 15 Sup. Ot. 
586 [39 L. Ed. 657] the Suprême Court held that the omission to charge that 
the offense wa,s contrary to the form of the statute in such case made and 
provlded, and against the peace and dignlty of the United States, is immate- 
rial. Justice Brewer, dellverlng the opinion of the court, says: 'So far as 
respects the objection that the count does not conclude that the offense 
charged was "contrary to the form of the statute in such case made and pro- 
vlded, and against the peace and dlgnity of the United States," it Is sufficient 
to Say that such allégation, which Is one of mère conclusion of law, is not of 
the substance of the charge, and the omission is of a matter of form, which 
does not tend to the préjudice of the défendant, and Is therefore, within the 
rule of section 1025, Rev. St., to be disregarded.' In view of the authoritles 
cited, the insertion at the end of the flrst paragraph In each of the even- 
numbered counts in the indictment of the words 'against the form of the 
statute in such case made and provlded, and against the peace and dignlty 
of the United States' is mère surplusage, and will be disregarded. ïhe 
grounds of objection stated to the indictment are untenable, and the demur- 
rer wUl be overruled." 

It is évident, it seems to me, that there must be a principal offense, 
that ofi abstraction by A., and that this must be charged in the count, 
and that then the same count must charge B., or B. and C, as the 
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case may be, with aiding and abetting A. in such abstraction. Other- 
wise, the count would be fatally defective as against B., or B. and 
C. Ail are principals, and in fact but one crime is charged. A 
count in an indictment so framed can in no way préjudice the défend- 
ants. On the other hand, it gives them full and précise information 
as to the charge made. When, in charging certain défendants with 
the commission of a crime, such as conspiracy, it becomes necessary 
to set out that one of them committed another crime, the count can- 
not be held bad for duplicity. Where some aid and abet others in 
the commission of a crime against the United States, ail are principals, 
as we hâve seen; but the count must state what such défendant did 
in the commission of the offense — that is, which did the abstraction 
or misapplication, and which aiided and abetted. Hère Rogers, Op- 
penheim, and Murphy, who were entirely outside the bank, not con- 
nected with it, could not commit the offense charged, that of embezzle- 
ment, misappropriation, or misapplication, except by aiding and abet- 
ting Brice, who was the teller or clerk in the bank, in doing what he 
did. In aiding and abetting Brice, they became principals in the com- 
mission of the offense, and the Pénal Code so déclares. 

I demur to the claim that the aiding and abetting of an ofBcer or 
clerk in a bank to abstract, misapply, or embezzle its funds is a 
separate and distinct crime committed by the one or ones who aid and 
abet. The one who with necessary intent embezzles, or abstracts, or 
misapplies, as the case may be, commits a crime, and he who aids 
and abets him in so doing, while the acts donc by each to accomplish 
the offense and their relations to the bank differ, commits the same 
crime, and both are principals in the commission of that particular 
crime. 

The objections to count 1 of the indictment, the conspiracy count, 
are overruled and the motion to dismiss denied. So of the other 
counts. 



In re STANNY. 
(District Court, W. D. Xew York. September .8, 1915.) 

1, Banketjptct <@=5>136 — Contoipt of Bankbxjpt— Pailube to Ttjkn Ovkb 

ASSETS. 

On motion to punish the bankrupt for contempt of court for dlsobeying 
the order of the référée requiring hlm to restore to the estate a sum of 
œoney in his possession or under his control, or which had been in 
his possession or under his control at ail times immediately prior to the 
adjudication until the présent, the burden was on the bankrupt to ac- 
count for the disposition or disappearance of his property, and his sim- 
ple déniai that he had possession of the sum, the proceeds of sales, or 
his inability to remember what had become of them, was Insufficient to 
relieve him of punishment for contempt in failing to obey the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 233, 235; 
Dec Dig. <S=136.] 

2. Bankbuptcy <®=»136 — Bankrupt's "Civil Contempt" — Faildbe to Com- 

PLY wrrH Eefekee's Ordeb. 

A bankrupt's failure to surrender funds in his possession to the trus- 
tée upon the referee's order or to show that he is unable to do so, is a 

^ssFor otber cases sn same toplc & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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"civil contempt" of court, for wMcti attaclimeiit may issue commltting 
such banlcnipt to the penltentiary, to be imprisoned unUl lie compiles 
with tlie order. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235; 
Dec. Dlg. ©=>136. 

For other définitions, see Words and Phrases, First and Second Séries, 
Civil Contempt.] 

3. Bankkuptcy «=»186 — Contempt — Possession of Funds — Sufficiknct of 
Evidence. 

On motion to punish a banknipt for contempt of court by dlsobeying 
an order of the référée directing him to tum over funds to the trustée, 
évidence on the point of hls possession of the funds held sufficient to 
justify order holding the bankrupt in contempt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. D%. §§ 233, 235; 
Dec. Dig. ®=>13e.] 

In Bankruptcy. In the matter of Adam Stanny, bankrupt-. On n>o- 
tion to punish the bankrupt for contempt of court in disobeying an 
order of the référée. Motion granted, and questions certified answered 
in the négative. 

Wile & Oviatt, of Rochester, N. Y., for trustée. 
Norman Rosenberg, of Rochester, N. Y., for bankrupt. 

HAZEL, District Judge. This motion is to punish the bankrupt for 
contempt of court for disobeying the order of the référée in bankruptcy, 
dated May 26, 1915, requiring him to restore to the bankrupt estate 
the sura of $5,121.46, which either was then in his possession or under 
his control, or had been in his possession or under his control "at ail 
times immediately prior to the adjudication herein on August 12, 1914, 
until the présent time." Counsel for bankrupt argued that there was 
no ground to sustain a reasonable inference that the dressed méats, 
beef, etc., purchased by the bankrupt from various dealers, had been 
sold in bulk or in unusual quantities just before the bankruptcy, and 
contended that the merchandise was sold by the creditors without close 
scrutiny of the financial affairs of the bankrupt and purchased by the 
bankrupt without a realization of his financial condition, and also that 
no such clear concealment of assets was proven as to warrant the con- 
clusions of the référée. No explanation was offered as to what the 
bankrupt did with the proceeds of retail sales of dressed méats bought 
by him from July 27, 1914, to August l2th of the same year, although 
during such time he made purchases for resale in his méat market 
amounting to $7,164.84, ail of which were made on crédit, save a quan- 
tity amounting to $372. It appears that his bank deposits between the 
time of said purchases and his adjudication amounted to only $946.38, 
that his sales of méat were made at retail priées in the ordinary way, 
and that the value of goods on hand at the time the pétition was filed 
amounted to only $200. The assumption by the référée, therefore, 
was that the différence was in his possession or under his control. 

It also appears that the bankrupt had sold or transierred to his broth- 
er-in-law certain property amounting to $500. As sales amounting to 
$5,121.46 were not accounted for, and no explanation for such omis- 

^:s>VoT other cases see same topic à KET-NUMBER in ail Key-Numbered Digests & Indexes 
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sion was made, the référée, believing the bankrupt to be able to comply 
with such an order, directed him to pay such sum to the trustée within 
five days. In the course of the inquiry a number of witnesses were 
swom, including the bankrupt, who Avas examined at length. He de- 
nied conceaHng proceeds of sales, but many of his answers were eva- 
sive and unsatisfactory. In March, 1914, the bankrupt made a state- 
ment claiming that his assets were $12,681.26. Five months later, 
when he filed his pétition herein, his Habilities were about $10,693.52, 
a decrease of $23,374.78, which the proofs fail to explain. On the day 
before the bankruptcy proceedings were begun, he transferred one of 
the two méat markets, of which he was owner to his brother-in-law, 
and gave a chattel mortgage to his father-in-law to secure $3,800. 
He failed to keep any record of his business transactions during sev- 
eral weeks before bankruptcy, though the business continued as usual 
and his purchases of méats were quite extensive, his sales amounting 
to upwards of $8,000; and he paid very little to his creditors. His 
accounts with his customers disappeared, being taken to his sister's 
house. 

[1, 2] The record in its entirety discloses an intent on the part of 
the bankrupt to conceal his property to cheat and defraud his creditors 
and at the same time take advantage of the Bankruptcy Act of July 1, 
1898 (30 Stat. 544, c. 541). It seems improbable that during the short 
period preceding the bankruptcy, during which he concededly pur- 
chased and sold méats in large quantities, he should be unable to ac- 
count for the proceeds. The burden was upon him to account for the 
disposition or disappearance of his property. His simple déniai that 
he has possession of the proceeds of sales, or his inability to remem- 
ber what became of them, is insufficient to relieve him of punishment 
for contempt in failing to pay the trustée. In re Meier, 182 Fed. 799, 
105 C. C. A. 231; In re Richards (D. C.) 183 Fed. 501. As he has 
failed to prove that he was unable to make such payment, the findings 
of the référée that he has withheld assets from the trustée were not 
improper, and his failure to make surrender thereof is a civil con- 
tempt of court, for which an attachment may issue committing him to 
the Monroe county penitentiary, to be there imprisoned only unless 
or until he compiles with the order of the bankruptcy court. 

[3] Since the hearing counsel for the bankrupt has filed a pétition 
for review of the referee's décision. The questions certified are wheth- 
er the order holding the bankrupt to be in contempt of court is based 
on insufficient évidence, and whether a creditable explanation has been 
made showing what became of the property in question. Having suffi- 
ciently examined the record in connection with the motion to punish 
for contempt, and deeming the conclusions of the référée supported 
by the facts and circumstances, the questions certified are answered 
in the négative. 

So ordered. 
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In re ROCKAWAT SODA WATER MFG. CO. 

(District Court, E. D. New York. May, 1915.) 

Bankruptct ®=>166— Recoveht of Assets bt Tkustee— Monet Featou- 

LENTLY PAID ON DEBT OF ANOTHEK. 

One who refused to lend money to a corporation on application of 
its offleers, but instead lent it to tliem individually, taking their note 
therefor, and who ( was paid by checks of the corporation wlien it was 
insolvent and immediately precedlng its banlcruptcy, held not to bave 
been a ereditor of the corporation, but to hâve recelved the money with 
knowledge that it was funds of the corporation being improperly used to 
pay the debt of others, which entitled the trustée to its return as part of 
the assets of the baaltnipt estate. 

[Ed. Note.~Por other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 
255-258; Dec. Dig. <S=»166.] 

In Bankruptcy. In the matter of the Rockaway Soda Water Manu- 
facturing Company. On order to show cause why money received f rom 
funds of bankrupt corporation j ust bef ore pétition was filed should not 
be returned. Order for return of money. 

Barnett & Jablow, of New York City, for trustée. 

Samuel Hoffman, of New York City, for Rubin Feigenbaum. 

CHATFIEIyD, District Judge. On an order to show cause why the 
sum of $300, received by check from the funds of the bankrupt cor- 
poration just before a pétition was filed against that corporation, should 
not be paid back by one Feigenbaum, référence has been had, and a 
spécial master has reported at lengtli as to the f acts and his conclusions. 

But one question is now presented. The corporation apparently had 
no substantial commercial standing and was in need of cash to buy sup- 
plies. Two of its officers attempted to borrow money for that purpose 
from Feigenbaum, who refused to advance the money to the corpora- 
tion, but told the officers he would loan the money to them personally 
for the corporation's use. He did so, taking their notes, and gave his 
check for the loan, which was indorsed by the two officers and immedi- 
ately deposited in the corporation's bank account. For three months, 
$100 a month was paid back on account of this loan, and the trustée in 
bankruptcy seeks to recover this $300 on the ground that it was proper- 
ty of the corporation misappropriated to pay individual debts, and 
therefore traceable into the hands of those parties who, knowing the 
corporation's financial position, were parties to the wrongdoing of the 
officers, who were diverting the corporation's funds to their personal 
use. 

The last proposition is not open to argument. It is a f raud upon the 
creditors of a corporation for persons, having information which puts 
them upon inquiry, to share or assist in the acts of an officer or director 
of that corporation who is looting the treasury of the corporation. To 
take the funds of an insolvent to pay the debts of a third party, where 
no équivalent is given to the insolvent, is evidently a f raud. As between 
the insolvent and its director or officer, the transaction might be only a 
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préférence, if the director or officer also bore the relation of a créditer. 
In the présent case, Feigenbaum allèges that he was really a créditer 
of the corporation, and therefore that the payment to him was at most 
preferential. He insisted upon the right to défend himself in a suit 
against the claim of preferential payment and dénies the allégation of 
fraud. 

But the conclusion of the spécial master and the testimony négative 
his claim. Feigenbaum was unwilling to be a créditer of the corpora- 
tion. He insisted upon making an independent loan to the two officers, 
as individuals, and the fact that he knew they were going to make some 
arrangement with or apply the money to the use of the corporation 
does not change his contract with thèse two men. When his loan was 
paid with corporation funds, he knew that money charged to the ac- 
count of thèse two officers was being used by them to pay his debt. The 
source of this money made no diiïerence, so far as the discharge of the 
debt between him and his debtors was concerned ; but if he had knowl- 
edge that the funds were tainted with fraud, or that his creditors had 
no title to the funds, he could not obtain a good title himself by show- 
ing the existence of the original debt. Much less could he obtain good 
title by attempting to shift his position, and claim that the corporation 
had had the benefit of the loan, and therefore was the real debtor. If 
the two officers had assigned or transferred to Feigenbaum the rights 
which they had against the corporation, or so much of their claim 
against the corporation's funds as would pay his debt, he would be sub- 
ject to ail the disabilities which rested upon them. 

This might leave open for discussion no question except that of pref- 
erential payment, for the assignment of the debt would hâve made it 
impossible to charge misuse of the corporate funds to pay a private 
obligation. But in this instance the créditer did net take an assignment, 
but accepted a check drawn directly by the corporation to himself. He 
therefore assumed at the time ail the responsibility involved in exchang- 
ing the primary obligation of the two officers who borrowed the money, 
for a check of the corporation. He thus made the officers who borrow- 
ed the money merely indorsers or sureties of the debt and of the right 
to use the corporate funds for this purpese. His claim that the debt 
was really owed by the corporation entirely destroyed his défense of 
lack of knowledge of the corporation's position, and the testimony 
would seem to support the finding of the commissioner that he took 
thèse payments witfi knowledge of the fact that the officers were using 
corporate funds to pay their individual debt, when the corporation was 
in such financial circumstances that they had no right so to do. 

The report directing Feigenbaum to repay the sum of $300 will be 
confirmed, but the amount of the dividend on the claim of Keller & 
Peller (officers of the bankrupt) may be deducted, if they hâve been 
subrogated to the rights of Feigenbaum, and if they had any provable 
claim for the loan. 
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THE OITTA DI PAIJ5RM0. 
(District Court, E. D. New York. June 17, 1914.) 

1. Shipping <S=»132— Liabilitt foe Damage to Caego— Unseawoethiness. 

The forepeak of a vessel liecame fiUed wltli sea water on a voyage 
from Genoa to New York, and a shiijment of hides stowed therein was 
spoiled. The water entered through holes in a plate whëre the points of 
two rivets had broken oiï. The vessel was 13 years old, and there was 
évidence that the ends of the rivets were rusted, whieh might hâve re- 
sulted from their not being hammered down sufflciently tight on the plate 
to exclude the water. The vessel was surveyed and repaired generally 
at Genoa, but there vi'as no évidence that the rivets were inspected or 
tested. The pump in the forepeak which, If in good condition, could 
hâve kept down the water when started, proved Inefïective, and at the 
end of the voyage was found to be cracked and to hâve been patched with 
cernent in the between-decks. There was gênerai testimony by the offl- 
cers that it was examined at Genoa, but it was not shown how thorotigh 
the examination was or that it was tested. Heavy, but not extraordl- 
nary, weather was encountered during the voyage. Eeld, that claimant 
had not sustained the burden of proving that the ship was seaworthy at 
the beglnning of the voyage and that she was liable for the cargo dam- 
age. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471^87 ; Dec. 
Dig. <S=>132.] 

2. Shipping ®=9l82— Suit foh Damage to Cargo— Bueden of Pboof. 

Where cargo was damaged by sea water which entered through holes 
in the plates where the ends of two rivets had broken ofC, the burden is 
on the vessel to show the cause of the breakage, and the fact that slie 
encountered heavy weather during the voyage Is noti alone sufficient to 
support a flnding that It was due to périls of the sea, in the absence of 
proof that the rivets were ia good condition at the commencement of 
the voyage. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. §§ 471-487 ; Dec. 
Dig. <S=5l32.] 

3. Shipping <S=3l32, 140— Damage to Caego— Exemption in Bill of Lad- 

iNG— Latent Defects. 

A provision in a Mil of lading exempting the ship from liability for 
loss or damage to cargo caused by "unseaworthlness of the ship at the 
commencement or at any period of the voyage arlsing from any latent 
defect in huU" must be strictly construed, and to bring a case withlu 
It the proof must show that the defect waa latent at the beglnning of 
the voyage and could not hâve been discovered by an inspection. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §S 471-487, 493- 
495 ; Dec. Dig. <S=132, 140.] 

In Admiralty. Suit by the Graton & Knight Manufacturing Com- 
pany against the steamship Citta di Palermo ; Louis Zanucchy, claim- 
ant. Decree for Hbelant. 

Decree afhrmed 226 Fed. 529. 

Harrington, Bigham & Englar, of New York City (D. Roger Eng- 
lar, of New York City, of counsel), for libelant. 

Convers & KirUn, of New York City (J. Parker Kirlin and John \M. 
Woolsey, both of New York City, of counsel), for claimant. 

VEEDER, District Judge. [ 1 ] This is an action to recover damage 
to 1,078 packages of dry salted hides shipped on the steamer Citta di 
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Palermo at Genoa, Italy, in December, 1910, for New York. The hides 
were stowed in the forepeak, in the space below the between-decks. 
On the voyage the forepeak fiUed with sait water and the hides were 
practically destroyed. Upon arrivai in New York the forepeak was 
pumped out and the cargo removed by divers. The steamer was then 
placed on dry dock, and it was found upon examination that on the 
starboard side, about on the 13-foot mark and forward of the collision 
bulkhead, the points of two rivets in the middle of one of the plates 
were off. It is conceded that the water which caused the damage 
entered. through thèse rivet holes. 

The libelant allèges that the steamer was unseaworthy at the outset 
of the voyage, in that thèse rivets were defective, and because the 
forepeak was not properly fitted for the carriage of cargo, having a 
defective pump, no sounding pipe, and no dunnage. 

The Citta di Palermo was about 13 years old. She was rated in 
the highest class in both the English and Italian Lloyd's. In March, 
1910, she had undergone her No. 3 survey at Genoa, and after gênerai 
repair she retained her rating. The hides in question were take aboard 
on December 15, 1910, and on the following day the steamer left Genoa 
for Leghom, where she arrived on December 17th. After taking on 
additional cargo she left on December 25th for Oran, and thence to 
Lisbon, where she arrived on January 3, 1911. At Lisbon 19 baies 
of cork were stowed in the forepeak on top of the hides. Proceeding 
from' Lisbon, very severe weather was encountered on January lOth, 
and it prevailed with little interruption for 10 days. The weather 
conditions were described in emphatic terms by the officers, few of 
whom, however, appear to hâve had long expérience. Most of the 
damage sustained by the vessel was done to the shelter deck, which 
formed no part of the vessel's original structure. The indications are 
that the weather, although severe and long continued, was not ex- 
traordinary for the Atlantic in midwinter. On January 19th it was 
observed that the steamer was going by the head. Soundings disclosed 
that the forepeak was flooded. Efforts were thereupon made to pump 
the wàter out, but, thèse eflforts proving inefïectual, the forepeak was 
closed up, and in this condition the steamer arrived in New York on 
January 27th. 

The claimant introduced the dépositions of sixteen witnesses bear- 
ing upon the Shipment of cargo and the voyage, namely : From the ves- 
sel: Zanucchy, master; Rossi, first officer; Gavignin, second officer; 
Giovanelli, chief engineer; and Mezzano, carpenter. From Genoa: 
Bruno, the owner's superintendent ; Gozzini, a clerk ; Cremonini, naval 
expert for the Genoa Chamber of Commerce ; and five stevedores who 
participated in loading the Citta di Palermo at Genoa ; also three steve- 
dores who participated in loading the additional cargo at Lisbon. The 
substance of this évidence may be stated thus : The proof conceming 
the No. 3 survey at Genoa in March or April, 1910, is indirect. The 
survey is characterized by some of the déponents as most rigorous, 
but no witness testified with respect to what was actually done by the 
surveyors, none of whom was produced. Bruno, the owner's superin- 
tendent, and the only witness who says he was présent at the survey. 
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States that gênerai repairs were then made, and he mentions particular 
repairs in the forepeak as including one deck plate, tlie pump, sound- 
in^ pipe, and chain locker. Giovanelli, the cliief engineer, who says 
he was on board during the survey, testified that the pump was tested 
at that time and worked ail right. No mention was made by any wit- 
ness of any inspection or repair of plates or rivets. 

Bruno, the vessels' officers, and the stevedores who put on cargo at 
Genoa, ail testify generally that the forepeak hold was dry and in 
good condition when the hides were stowed. The second officer and 
three stevedores who stowed the baies of cork in the forepeak at Lis- 
bon say that there was no odor or other indication that water had 
entered at that time. They are corroborated by the carpenter, Mez- 
zano, who joined the ship at Leghorn, who says he sounded the fore- 
peak regularly each moming and evening from the date of departure 
from Leghorn, and found no water until the morning of January 19th. 
Mezzano asserts that he discovered water in the forepeak upon his 
regular morning sounding at 7 o'clock, that it was not discovered that 
the vessel was dovim by the head in conséquence of this leak until af ter 
he made his sounding, and that he informed the first officer of the sit- 
uation. This is not exactly in agreement with the testimony of the 
first officer, who says he was with the carpenter when he made sound- 
ings on the evening of January 18th, between 4 and 4:30 o'clock, 
and at 7 o'clock on the morning of the 19th. Nor does it accord with 
the entry in the log under date of January 18th and 19th: 

"There was noticed an abnormal leanîng to head of the vessel, and a con- 
séquent loss in the speed of the vessel, and, on trying to ascertain the cause, 
itwas found that the forepeak w^as completely flUed in by sea ■wa.ter." 

At ail events, the hand pump in the forepeak was immediately start- 
ed. The chamber of this pipe consisted of three sections, having there- 
fore two joints, and at each joint there was a flange. The chief offi- 
cer and the chief engineer testified to the condition of this pump at 
Genoa. The chief officer said he "had it examined" and that it was 
in good condition. He did not assert that he actually saw it, much 
less that he made any examination of it. Although the chief engineer 
stated that he actually examined the pump, he did not say that he ex- 
amined the chamber in the space between decks, nor did he assert 
that he made any test of the pump. Both thèse officers, as well as 
Çapt. Zanucchy, testified that when the pump was started on January 
l9th it was in good working order, and that no repairs were made on 
it during the voyage. When asked about the cément that appeared 
around the flanges, the captain said that this had been donc by the 
carpenter, from a quarter, to a half hour after the pumping was begun, 
because they "thought that the water did not come with sufficient 
force." The chief officer and the chief engineer said the cernent was put 
on as a précaution only — the former, so as to prevent any air coming 
through the joints ; the latter, so that they would not hâve to watch 
the flanges. Ail three agrée, however, that after the, flanges were ce- 
mented the pump worked just as it had before, neithér better nor 
worse. They were unable to make headway on, the watér with the 
hand pump. Connections were then made with a steam pump, but as 
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the tube had to be put through the hatcb, and the forepeak was fiUed 
with cargo, this, too, proved ineffectuai, and after four days' unavail- 
ing work the forepeak was closed. 

The witnesses produced at the trial took up the story from the 
steamer's arrivai at New York. Among them were the libelant's wit- 
nesses Ritchie and Evald, marine surveyors who examined the vessel 
hère, a diver nanied Anderson, who assisted in the discharge of the 
vessel, and Bagger, an expert on hand pumps. The claimant pro- 
duced, among others Gioe, the stevedore who discharged the forepeak ; 
and a diver naraed Gréer who assisted in this work ; Nevada, a plumb- 
er who did some work on the vessel ; and five surveyors who exam- 
ined the vessel hère, namely, Farrar, Murray, White, Gillet, and Ross. 

After the forepeak had been pumped out and the cargo removed, the 
vessel was placed on drydock, and while there was examined by the 
surveyors. Surveyors Evald and Ritchie, ^yho testified on behalf of 
the libelant, examined the rivets in question from the scaffolding along- 
side, which enable them to get within two or three feet of the rivets. 
They testified that the points of thèse two, rivets were corroded and 
eaten away the depth of the countersink in the plate. On the inside 
the heads of thèse rivets were tight up against the frame, and the part 
of the rivets extending from the head to the point where the frame 
came against the plate was there. This is established as a fact by 
the statement of the diver Gréer, who tried to stop the leak by wedging 
a shingle in between the frame and the plate. He was unable to cover 
the holes because the rivets projected out beyond the frame. Hence 
their conclusion was that the water that came through thèse rivet holes 
worked in between the frame and the plate. It is agreed that none 
of the surrounding plates or rivets was disturbed, and both Evald 
and Ritchie testified that the cernent between the frames near this plate 
was not even cracked. 

Of the surveyors who testified on behalf of the claimant, Farrar, 
Ross, and Murray inspected thèse rivets from the bottom of the dock, 
«ight feet below them, and on the outside, about 4 o'clock on a Febru- 
ary aftemoon. They state that the rivets were broken off between 
the plate and the frame, for they saw the hole or countersink in the 
plate. White testified to the same effect. He also examined them 
from the inside, and says he could see the light come through. But 
he admits that he did not examine into the matter very carefuUy — "I 
saw that the rivets were broken off and for my purpose that wàs suf- 
ficient." White, Farrar, and Ross ail deny that there was corrosion 
around the rivet holes in the plate. The claimant failed to produce 
any other witness who had examined the rivets at any doser range 
than the surveyors mentioned — conspicuously, the workmen who re- 
placed the rivets. 

The conclusions drawn by the claimant's witness vary. The chief 
engineer, Giovanelli, thought it must hâve been caused by "striking 
some floating wreckage or something, which might hâve loosened the 
rivets." First Ofiicer Rossi testified to the same effect, and he added 
, that the paint on the vessel's side was scraped as if she had,stxtifîk 
something. Second Officer Gavignin thought the damage was due to 
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straining or collision — probably the latter. Capt. Zanucchy appears to 
hâve taken the same view so far as his confused testimony is intelligi- 
ble at ail. The surveyors ascribed it to the panting o£ the vessel in 
the heavy seas, although admitting that the breaking of two rivets in 
the middle of a plate, unaccompanied by any damage to the surround- 
ing rlyets, was unusual. 

[2] The burden is upon the claimant to show the cause of the dam- 
age. The Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 
Ann. Cas. 748. The vessel encountered very heavy weather, but this 
fact alone is not sufficient to support a finding that the damage was 
due to périls of the sea. The Edwin L. Morrison, 153 U. S. 199, 14 
Sup. Ct. 823, 38 L. Ed. 688. As the claimant's witness Farrar ad- 
mitted, nobody can say that the damage was donc by heavy weather. 
What Farrar and his fellow surveyors say is tliat the damage could 
hâve been caused by heavy weather. Upon ail the évidence it cannot 
be said that the claimant has proved that the breaking of the rivets 
was due to the straining of the vessel at sea. Proof of heavy weather, 
if coupled with proof that the rivets were in good condition at the 
beginning of the voyage, might warrant such a conclusion. But mère 
proof of heavy weather, coupled with the proof herein submitted as 
to the condition of the rivets at the end of the voyage, is insufïîcient 
to support such a finding. 

[3] The witness Ross was recalled for the purpose of proving that 
there may hâve been a latent defect in the rivets due to crystalliza- 
tion or unfairness of the holes. The object was to bring the case 
within the provision of the bill of lading exempting the owner of 
the vessel from loss or damage caused by "unseaworthiness of the 
ship at the commencement or at any period of the voyage arising from 
any latent defect in hull." Assuming the exemption to be valid, the 
proof does not bring this case within its terms. Such an exemption 
must be strictly construed and cannot avail the claimant unless tlie 
évidence shows that the defect, if any, was latent at the beginning 
of the voyage. There is no proof in this case that any one had made 
an actual visual inspection of thèse rivets since the vessel was launched. 
There is no évidence that the rivets were inspected or tested in the No. 
3 survey nine months before, and there is no suggestion that they 
were inspected or tested at any later time. The only évidence that 
the condition found at New York did not exist at Genoa is the fact 
that no water entered the forepeak prior to July 19, 1911. But this 
does not prove that the defect in the rivets, if any, could not hâve 
been discovered by an inspection at Genoa. It is to be observed that 
the bill of lading does not contain the common provision substituting 
for an absolute warranty of seaworthiness the mère obligation to use 
due diligence to make the ship seaworthy. No question of diligence 
is involved in this case. The question hère is, not whether the defect 
in the rivets would hâve been discovered in the exercise of due diligence, 
but whether it could be discovered at ail. It cannot be maintained 
that, so long as water did not enter the forepeak, the supposed defect 
in the rivets was not discoverable by inspection. In view of the 
libelant's testimony, it is quite possible that the countersink of the 
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rivets may hâve been vk'holly or partly corroded at the beginning of the 
voyage, although the shank of the rivets still remained in place and 
prevented the entry of water. Claimant's witness Gillett admitted that 
if a rivet was a little cold at the time it was hammered, or if in any 
other way water got in behind the countersink, the rivet would nat- 
urally corrode. It appears f rom Ross' testimony that such a condition 
is not inf requently met with ; indeed, his testimony discloses very 
clearly the necessity of inspection and test of rivets to detect defects. 
It is immaterial for the présent purpose whether such tests are 
usual. The material question is whether, if used, they would hâve 
disclosed the defect. It is worthy of note, however, that the claimant 
offered no évidence to show what are the usual and proper methods of 
testing rivets, or what kind of defects would be disclosed by such tests. 

Turning, now, to the issue with respect to the pump, White and 
Farrar admit that it was cracked and had been patched with cément. 
The libelant's witnesses testified without contradiction that the upper 
flange was broken and that both flanges were patched, the upper with 
cernent, the lower with white lead and canvas. The fact that thèse 
repairs were made in the chamber located in the between-deck from 
15 to 30 minutes after pumping began confirms Capt. Zanucchy's ad- 
mission that the water did not corne with suiïicient force. The claim- 
ant's expert White admitted that the crack would impair the efficiency 
of the pump. Therefore, in view of the uniform testimony of the 
crew that the pump worked no better after it was repaired, it would 
appear that the pump was not efficient either before or after being 
repaired. The signiiicance of this appears from the proof that the 
pump, had it been in good condition, could hâve taken care of the 
leak. The estimâtes of the various witnesses with respect to the 
amount of water that the two rivet holes would admit naturally varied 
in accordance with their assumption of the distance separating the 
shell plating from the frame of the vessel, and as to whether the 
rivets were broken ofï flush with the frame or extended to or into the 
plate. But, assuming conditions favorable to the greatest inflow of 
water, it appears from the évidence that 30 gallons of water per min- 
ute was the maximum amount of water that could enter through the 
two rivet holes in question, while the capacity of the pump was not 
less than 45 gallons per minute. 

Did this defective condition of the pump exist at the beginning of 
the voyage? The only évidence bearing upon the condition of the 
pump at Genoa is the testimony of the chief officer and the chief en- 
gineer. The chief officer stated that he had "had it examined" and 
that it was in good condition. It does not appear that he actually saw 
it at that time, much less that he made any examination of it. It is 
true that the chief engineer states that he inspected the pump at Genoa ; 
but he does not say that he actually examined the chamber, which 
was in the dark space between decks, nor does it appear that he made 
any test of the pump at that time. Moreover, both thèse witnesses 
stoutly maintain that the pump was in good order when started after 
the heavy weather; indeed, none of the steamer's witnesses admitted 
that the pump was cracked, even at New York. Their testimony 
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therefore does not establish that it was not cracked at Genoa. If the 
pump chamber had been cracked during the voyage, it would seeni 
an easy matter to prove; but there is no testimony in the record to 
that effect. There is in fact no évidence that it could hâve occurred 
on the voyage. It is not suggested that any other piping or niachinery 
below decks was broken on this voyage. In the absence of any évi- 
dence, it cannot be assumed that the pump in the forepeak was broken 
by heavy weather. 

In view of the foregoing conckisions, it is unnecessary to examine 
in détail the évidence bearing upon the issues with respect to cargo 
battens and sounding pipe. Four witnesses testified positively that 
there were no battens around the sides of the forepeak. The fair in- 
ference from ail the testimony is that, if any wooden battens were 
used, they were not secured to the frames of the ship, but were merely 
loose boards, which would be likely to shift as soon as heavy weather 
was encountered. This has a direct bearing upon the alleged breaking 
of the sounding pipe. 

There is serious conflict in the testimony relating to the question 
whether or not the forepeak was fitted with a sounding pipe, and it is 
difficult to reach a definite conclusion in this matter. The necessity 
of having a sounding pipe is shown by the fact that soundings taken 
through the pump would reach only to the elbow in the chamber, 
nearly 4% feet above the bottom of the ship. Several of the steamer's 
officers testified positively that there was a sounding pipe in the fore- 
peak, that it was in good condition at Genoa, and that it was used 
daily until after the discovery of the leak on January 19th. Their 
testimony is, however, conflicting and contradictory. Capt. Zanucchy 
first testified that nothing happened to the sounding pipe on the voyage. 
Afterward he conceded that it had been broken the day after the leak 
was discovered, in which he is supported by the first and second 
officers. But the carpenter, Mezzano, who did the sounding, contra- 
dicts the officers by stating that the sounding pipe was broken two 
days before the steamer arrived in New York, which would make 
it six days after the leak was discovered. Ross and Gréer saw no 
sounding pipe, nor were White and Farrar positive that they saw one. 
On the other hand, Evald and Ritchie testify that they looked for a 
sounding pipe and that there was none. But in view of the testimony 
of the plumber, Nevada, who says he removed it, the évidence as a 
whole preponderates in favor of the claimant. 

My conclusion is that the claimant has failed toi prove that the 
rivets in question were in good condition at the beginning of the 
voyage, or that their defective condition was latent. The claimant 
has also failed to prove that the hand pump, which was found in bad 
condition at the end of the voyage, was in good condition when the 
voyage began. The libelant is therefore entitled to a decree. 
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THE CITTA DI PALERMO. 

(Circuit Court of Appeals, Second Circuit June 22, 1915.) 

No. 304. 

1. SnippiNG <S=5l21 — LiABiLiTY OF Vessel foe Damage to Caeqo— Defects 

IN HULL. 

A steamsliip heid liable for damage to a shipment of bides from sea 
water whicti entered through holes in the plates wliere tlie outer ends 
of rivets were gone; tliere belng no évidence that the rivets were in 
good condition when the voyage commenced, that the defects were latent 
and could not bave been dlscovered by a proper inspection, or that they 
were in f^ct examined when the vessel was last inspected ten months 
before. 

[Ed. Note.— For other cases, see Shlpping, Cent Dig. §§ 225, 449-451, 
466; Dec. Dig. <g=5l21.] 

2. SiiiPPiNG <©=»132 — Suit fok Damage to Cargo— Défenses. 

A claimant, which relies on the défense that a defect in the vessel which 
vs'as the cause of damage to cargo was latent and could not hâve been 
detected by a careful Inspection, must at least satisfy the court that the 
defect was of such a character. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 471-487 ; Defc. 
Dig. <®=>132.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a decree in favor of libel- 
ant, for damages to a lot of salted hides, loaded in December, 1910, on 
the steamship Citta di Palermo, which upon arrivai hère were found 
wet and rotted from contact with and immersion in sea water. The 
hides were stowed m the f orepeak ; the vessel encountered very severe 
weather which continued for several days. On the morning of Janu- 
ary 19th, sea water was discovered in the forepeak. The pump was 
immediately started, but the leak could not be located or the inflow of 
water stopped, and the compartment remained flooded to the height 
of the water line until arrivai at New York. The vessel being placed 
on dry dock, it was found that on the starboard side, about on the 
13-foot mark and forward of the collision bulkhead the points of two 
rivets were ofï; the heads of the rivets on the inside were tight up 
against the f rame and the part of the rivets extending from the head 
to the point where the frame came against the plate was there. It is 
not disputed that the water which entered the compartment came 
through thèse rivet holes and between the plate and the frame. The 
opinion of Judge Veeder will be found in 226 Fed. 522. 

Converse & Kirkn, of New York City (J. Parker Kirlen and J. M. 
Woolsey, both of New York City, of counsel), for appellant 

Harrington, Bigham & Englar, of New York City (D. R. Englar, of 
New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

(g=3Fot other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlsesti A IndexM 
226 F.— 34 
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LACOMBE, Circuit Judge. [1] The opinion of the District Judge 
sets f orth the facts most fully ; it is unnecessary to repeat them hère. 
His conclusions upon the whole case were : 

"That claimant lias failed to prove that the rivets In question were In good 
condition at the beginning of the voyage, or that thelr détective condition was 
latent. The claimant has also failed to prove that the hand pump, which 
was fo'und in bad condition at the end of the voyage was in good condition 
when the voyage begau." 

We think the condition of the pump is not a matter of importance. 
There was a sounding pipe, which was in working condition until it 
broke, af ter the leak had set the packages of hides afloat and the ship's 
motion set them thrashing about in the f orepeak. The pipe was sound- 
ed regularly and from practically nothing it suddenly showed a full 
f orepeak. ' The damage was then done, the hides were thoroughly 
wetted. Had a powerful and efficient pump thereafter promptly 
emptied the compartment and kept it empty, they would nevertheless 
hâve rotted before reaching New York. 

[2] On the other branch of the case we concur with Judge Veeder. 
The last time there was an opportunity thoroughly to examine the 
rivets was when the Citta di Palermo was dry-docked in March, 1910, 
for her No. three inspection. We do not mean to intimate that, even 
under the severe requirements of the Suprême Court as laid down in 
The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644, The Carib 
Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181, and other well- 
known décisions, a vessel must be dry-docked before every voyage and 
every rivet be separately tested. It is sufficient now to hold that if 
claimant seeks to rely upon the proposition that there was a latent 
defect, which thorough and caref ul inspection could not detect, he must 
at least satisfy the court that the defect was of such a character. 

In the case at bar there are two théories to account for the giving 
way of the rivets. The claimant insists that although sound and in 
seaworthy condition they were sheared off by the straining of the 
vessel in heavy seas. Libelant insists that they were not sound and 
in seaworthy condition when the vessel sailed on this voyage. As 
there is no direct testimony as to their condition at that time, the most 
that can be done is to infer their condition from available testimony. 
Of ail the witnesses who examined the rivets at the end of the voyage, 
two called by libelant testified that both rivets were corroded in the 
counter sink down to a point. In view of the circumstances that none 
of the witnesses called by claimant made an equally close examination 
of thèse rivets, and that the rivets themselves were not produced nor 
the men who handled them when they were knocked out examined, 
th« testimony of the two seems the more persuasive. As to the inspec- 
tion in March, 1910, we hâve the gênerai statement that a vessel's "No. 
three survey" is the most rigorous of ail. But there is nothing to show 
what actùally took place on this particular survey; nothing to show 
that any one then inspected the rivets ; no testimony to show that corro- 
sion is so swift that a rivet which responds properly to a test will be 
corroded to a point by eight months subséquent immersion. The case 
as it stands on the testimony diflfers from those on which claimant re- 
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lies. The Sandfield, 92 Fed. 663, 34 C. C. A. 612; The Exe, 57 Fed. 
399, 6 C. C. A. 410; The Frey, 106 Fed. 319, 45 C. C. A. 309; and 
The Indrani, 177 Fed. 914, 101 C. C. A. 194. 
The decree is affirmed with interest and costs. 



W. A. GAINES & CO. v. ROCK SPRING DISTILLING CO. el al. ♦ 

(Circuit Court of Appeals, Sixth Circuit. July 20, 1915. On Pétition for 
Rehearing, November 2, 1915.) 

No. 2572. 

1. Trade-Maeks and Tbade-Names <S=»45 — Reqistration of Teade-Maeks — ' 

Staitjtoey Peovisions. 

Tlie rights acquired by the use o£ descriptive words as a trade-mark for 
more than 10 years before 1905 are perfected by registration under Act 
Feb. 20, 1905, c. 592, 33 Stat 724 (Comp. St. 1913, §§ 9485-9516), autboriz- 
ing registration of trade-marks. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59 ; Dec. Dig. <g=345,] 

2. Trade-Marks and Tbade-Names i®=33 — Acquisition of Teade-Maek — 

Registeation — Pkopee Names. 

A practlcal distiller named Crow was employed at a distillery, and the 
whisky there produced was called "Crow," or "Old Crow." At his death 
in 1855 a considérable quantity of his whisky was in existence, and 
during succeeding years it continued to hâve a market réputation, and 
represented a high standard under one or the other of thèse names. 
At the same distillery and with the same formula whisky was made 
after his death, and the product was continued to be called "Crow" 
or "Old Crow," and this continued for many years prier to the act of 
1905, authorizing the registration of trade-marks. The words "Old Crow" 
were registered as a trade-mark in 1882, In 1904, and in 1909 under the 
act of 1905. Bcld, that the trade-mark registered under the act of 
1905 was valid, at least as against a person, not named Crow. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§4-7; Dec. Dig. ®=53.] 

3. Teade-Maeks and Teade-Nambs <©=96 — Infbingembnx — Formée Décision 

ReS JuDICATA — PeESOS WHO MAY ASSEBT BAE. 

Where a corporation leased a distillery, and later contracted with the 
owner, after termination of the lease, for the bottling of the product of 
the distillery under a brand used by the corporation, which was claimed 
to infrluge complalnant's trade-mark, giving an Indemnity bond to secure 
the owner and its subséquent lessee against complainant's claims, the 
owner and its lessee were entitled to avall themselves of the judgment 
in favor of the corporation in a prior suit by complainant over the right 
to use the trade-mark, as against the objection of want of prlvlty. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 109; Dec. Dig. <@=>96.] 

4. Thade-Makks and Tbade-Names <S=331— Applicabilitt of Tbade-Mabk. 

Under the common-law rule that a trade-mark for one article extends to 
an article of the same descriptive properties, and under the statute for 
the registration of trade-marks, a trade-mark on whisky applles to 
straight and blended whiskies. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 35; Dec. Dig. <3=>31.] 

£=9For ottier cas«s see sama topic £ KEY-NUMBEK in ail Keï-Numbered DisesU & Indezei 

♦Writ of certiorarl granted December 20, 1915. 
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5. Tkade-Mabks and Tbade-Names ®=>8Q — Appbopbiatoe or Teade-Mabe 

— EXCLUSIVENESS OF EiGHT ESTOPPEL. 

If the flrst appropriator ot a trade-mark bas prima facle the exclusive 
right to use the trade-mark on his product throughout the country, he 
may by estoppel lose the right to injunctive relief against a la ter user 
thereof. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 95; Dec. Dlg. <3=586.] 

6. Tbade-Maeks and Tbade-Names <S=^84— Registbation — Bffect. 

Reglstratlon of a trade-mark under the act of 1905, authorizing the 
reglstration of trade-marks, makes a prima facle case of title, but does 
not impair any substantive défense available to one if there had been no 
reglstratlon, except in so far as it may aflect the character of the regls- 
trant's title to a descriptive word in a secondary meaning. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. §§ 93, 9T; Dec. Dlg.'®=>84.] 

7. Trade-Mabks and Trade-Names <®=>43 — Reqisteation — Bffegt. 

Where one had only a défensive right to use a word as a trade-mark 
sufficient to protect hlm against Injunctive relief by another, the latter 
could register the trade-mark under the act of 1905. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 48, 49 ; Dec. Dlg. i®=)43.] 

8. Trade-Maeks and Teade-Names <S:=»44 — Registeation of Tbade-Maeks— ■ 

FEATJDULENT ReGIISTEATION ACTS CONSTITUTING. 

A reglstratlon under the act of 1905 of the words "Old Crow" as a trade- 
mark for whisky was not obtalned fraudulently merely because the ap- 
plication stated that the trade-mark had been continuously in use by 
the applicant and Its predecessors slnce 1835, and that no other person 
had the right to use the mark, on proof that the name had long been 
used in 1855, though the use was of a character analogous to a descrip- 
tive use, rather than a strictly trade-mark use, for a period which dld not 
expire until an indeflnite date, perhaps 1870. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 50-52; Dec. Dlg. ®=j44.] 

9. Teade-Mabks and Teade-Names <g=>43 — Registeation of Teade-Mabks 

— Feaudulent Registeation — Acis Constitutinq. 

A reglstratlon under the act of 1905 of the words "Old Crow" as a 
trade-mark for stralght whisky Is not fraudulent merely because the 
application therefor states that no other person bas the right to use the 
trade-mark, whlle one has the défensive right to use the words as a 
trade-mark on blended whisky, for an applicant for reglstration of a 
trade-mark may confine hls reglstration and its effect to such classes or 
subclasses of an article of the same descriptive propertles as he may sé- 
lect and it does not concern the person having the right to use the words 
on blended whisky if the reglstration dld not include blended whisky 
as well as stralght whisky. 

[Ed. Note.-r-For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 48, 49; Dec. Dig. <®=343.] 

10. Teade-Maeks and Teade-Names iS=>44 — Registeation or Teade-Mabks 
— Feaud. 

A reglstration under the act of 1905 of the words "Old Crow" as' a 
trade-mark for stralght whisky was not obtalned fraudulently because 
the applicant dld not summon one entitled to use the words on blended 
whisky, though the statute contemplâtes that adverse clalmants, when 
known, shall hâve notice and an opportunlty to oppoèe. 

[Ed. Note.^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 50-52; Dec. Dig. <S=>44.] 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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11. Teade-Marks and Trade-Names <S=>97 — Infkinqeiient or Tbade-Marks 
^Equitable Relie,!-. 

Where complainant had a valld reglstered trade-mark, "Old Crow," In 
connection with straight whisky, it was entltled to restrain another from 
using tlie names "Crow" or "Old Crow" in connection witti straiglit 
whisky not made by complalnant ; and the court, having jurisdiction 
only by reason of the reglstratlon of the trade-mark, could not grant 
complainant further relief, In view of a prier decree adjudging that de- 
fendants had the défensive rlght to use the words on blended whisky. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 110, 111 ; Dec. Dig. <&=>97.] 

On Pétition for Rehearing. 

12. Trade-Makks and Teadk-Names <©=93 — Infbingemknt — PsEsmiPTiONS — ' 

Evidence. 

In a suit for Infringing a trade-mark, there is no initial presumption 
of validity to be overcome, and the testimony of unaided recollections of 
a witness of dates 40 years old cannot be accepted. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106; Dec Dig. ®=93.] 

13. Trade-Marks and Trade-Names ®=»100 — Ineeingement — Abandonnent. 

In a suit for infringing complainant's rlght to the use of the words "Old 
Crow," as applied to whisky, défendants filed a cross-bill, which was dis- 
missed by the trial court, which granted injunctlve relief to complalnant. 
Défendants appealed from each part of the decree, but in the appellate 
court their counsel announced that they would not ask affirmative relief, 
and the court did not consider that subject, but simply dismissed com- 
plainant's Mil. Held, that défendants abandoned any claim to affirma- 
tive relief on the theory that they had any trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 114 ; Dec. Dig. <S=>100.] 

14. JUDGMENT <©=>715 CONCLUSIVENESS — ISSUES. 

The Circuit Court of Appeals of one circuit, when determining what 
the Circuit Court of Appeals of another circuit decided in a former suit 
involving the same question, has no power to make new fiudings of fact 
inconsistent with the finding made by the latter court. 

[Ed. Note.^For other cases, see Judgment, Cent. Dig. g 407; Dec. 
Dig. <®=715.] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit by W. A. Gaines & Co., a corporation, against the Rock Spring 
Distilhng Company and another. From a decree of dismissal, com- 
plainant appeals. Reversed and remanded. 

Appellant, Gaines & Co., is a Kentucky corporation. Appellee Rock Spring 
Dlstilling Company is also a Kentucky corporation, and appellee Rosenfleld is 
the licensee and operator of its distUlery, and is a citizen of Kentucky. The 
appellant will be referred to as plalntiff ; the appellees, as défendants. The 
lltigation Involves a controversy over the words "Crow" or "Old Crow" as a 
trade-mark for whisky. Plaintiff flled its bUl in the court below, alleging its 
trade-mark right in thèse words, and claimlng that défendants were infring- 
ing. The answer denied the existence of the right claimed, and set up as a 
bar a decree rendered against plalntiff In the United States District Court at 
St. Louis, under mandate of the Circuit Court of Appeals for the Bighth Cir- 
cuit. The answer claimed privity between the Hellmans — the défendants in 
that case — and thèse défendants. A plea of former adjudication was held 
good. [C. C] 179 Fed. 544. After replication filed, proofs were taken, Inelud- 
ing, by stipulation, ail proofs in the Hellman Case; and, on final hearing, 

^=For othar cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the blll was dismissed. 202 Fed. 989. From the pleadlngs and proofs, thèse 
facts appear, eitlier without dispute or beyoud fair question: 

Woodford county, Ky., is not far from Bourbon county, and Is in the heart 
of the limestone formation, "blue grass" country. This gênerai région has 
always been and is the eenter of the distilling business for the best Imown 
Kentucky whiskies. The water from the limestone springs — whether or not 
it is really better than other waters for maklng whisky — in the early days 
was thought to be of unique purity and essentlal to the highest grade of the 
dlstUled product. ïhree brands, among those most advertised and so most 
widely known now for a génération, are made within a few miles of eaeh oth- 
er, In Woodford county, along Glenn's creek — "Taylor," "Pepper," and "Orow." 
For a long period before 1855, James Crow was a practical distiller in the 
Glenn's Creek neighborhood. He did not hâve a distillery of his own, but was 
employed by various distillers — for some years before Crow's death, in 1855, 
by Oscar Pepper (except for the last year or two, and even then Crow retained 
some supervision for Pepper). He was reputed to be the flrst man in Ken- 
tucky to make a sour mash whisky, and he had a high réputation aa a skUl- 
ful distiller. Durlng his years at the Pepper distillery, he made a large quan- 
tlty of whisky. Thia whisky came to be called by his name as "Crow," or, as 
It aged, "Old Crow," whisky^ anW it acqulred, by that désignation, a réputa- 
tion for good quality. At his death a considérable quantity was tn existence, 
both where it had been scattered upon the market and where It was aglng In 
the dlstlller's possession. During: the succeedlng years, It continued to hâve a 
market réputation and represent a high standard, under one or the other of 
thèse names. After Crow's death. Oscar Pepper, at the same distillery and 
with the same formula, continued to make a whisky whlch some wltnesses 
say he continued to call "Crow." He dled about 1865. In 1866 or 1867, the 
Pepper distillery was bought by Gaines, Berry & Co. They employed, as dis- 
tiller, a man who had been a foreman for Crow, and who knew his formula and 
methods, and their product they called "Crow," or "Old Crow." They were 
succeeded in the business by W. A. Gaines & Co., flrst a partnersWp, and then 
the plaintiff corporation. Since such adoption by Gaines, Berry & Co., thèse 
words hâve been eontmually used by plaintiff and its predecessors as a trade- 
mark, vast sums of money hâve been expended on advertising the brand and 
the trade-mark, and the brand, under that name, has for many years been one 
of the best known in the country. Ail the other distilleries, where Crow work- 
ed, and whlch so might hâve had spécial rights in the name, hâve now, for 60 
years or more, not questioned the exclusive rights of the Pepper distillery 
and its suecessor ; and while, doubtless in the '70's, and perhaps In the '80's, 
there were some instances of trespassing whlch were not attacked, plalntifC's 
right was even then generally observed, and now, for 25 or 30 years, has not 
been seriously ehallenged — save for the Hellman use. 

The witness Mida, who conducts the Bureau of Eeglstration for brands and 
trade-marks regarded as authoritatlve by ail the liquor trade, and who has 
published, since 1878, "Mida's Criterion," the recognlzed prlce list of "ail 
brands and ail âges" of liquor, testifies that "Old Crow" has always and every- 
where been considered the Gaines brand, and Is universally understood to 
refer to whisky made at the Gaines Old Crow distillery. Thls testlmony Is 
undisputed — exceptlng the Hellman use, If that Is an exception. It further 
appears that Gaines & Co., in 1882, registered, as a trade-mark, "Old Crow," 
alleging its use as a trade-mark "since 1870." Again, in 1904, plaintiff duly 
registered as a trade-mark the words "Old Crow," alleging its continuons use,. 
by plaintiff and its predecessors, slnoe 1835. Again, In 1909, and under the 
act of 1905, plaintiff duly registered the same trade-mark, alleging that it had 
been used since 1835, that the dass of merchandise to which It was appro 
priated was "distilled alcoholic liquors," and that the particular description of 
goods comprised in the class upon whlch the trade-mark was used is "Stralght 
Bourbon and Eye Whisky." Thls last reglstration Is the only one alleged In the 
bill in thls cause, and upon It jurisdlctlon dépends, since there Is no diverse 
cltlzenship. 

Since it Is admltted that défendants are uslng the name "CeJebrated Old 
Crow" upon whisky not made by plaintiff, the right to an Injunction would be 
clear, except for die défense and counterclalms made in the Hellmita Case,. 
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taklng effeet hère either by virtue of the Inhérent force of the facts there and 
hère appearing, or through the opération of the raie of adjudication. In that 
case tlie défendants Hellman filed a cross-bill, alleging their own prior and su- 
perior right to the trade-mark "Old Crow," and asking for approprlate relief. 
By the proofs It appeared that prior to 1S67, and perhaps as early as 1863, the 
Hellmans had made some shlpments of whisky which they Invoiced under the 
nanie of "Crow," and which were contalnied in barrels stamped with the picture 
of a crow, and with the words "P. Crow" or "J. W. Crow" ; that they had dis- 
trlbuted to their customers signs advertising "Celebrated Old Crow Bourbon" ; 
that they were not dlstillers, but were wholesalers or jobbers; and that the 
whisky which they sold under that name had no connection with the Kentucky 
"Old Crow," but was a "blend," and made by them on their own premises, 
while the plalntlfC's product was a straight whisky, and its trade-mark was 
never applied, with its approval, to anythlng else tlian Its product. Upon this 
gênerai situation, the District Court, at St. Louis, found the facts and the law 
in plalntifiE's favor, awarded to It the usual injunctional relief, and dlsmissed 
the cross-bill of défendants Hellman. Gaines v. Kahn (C. C.) 155 Fed. 639. 
Both parties appealed ; but the Hellmans dropped their appeal from the dis- 
missal of their cross-bUl, whereby whatever adjudication was carrled by such 
dlsmlssal became final. The opùdon of the Court of Appeals Is reported In 
Kahn V. Gaines, 161 Fed. 495, 88 C. C. A. 437. Its précise efEect, we must 
hereaft«r consider. It dlrected that the decree be reversed, and that plaln- 
tlfC's bill be dlsmissed ; and this was done. 

E. F. Trabue, of Louisville, Ky., and J. L,. Hopkins, of St Louis, 
Mo., for appellant. 

W. T. Ellis, of Owensboro, Ky., and Luther Ely Smith, of St. Louis, 
Mo., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 1. 
The first objection which plaintiff's alleged trade-mark rights must 
meet is that the words are descriptive, and so incapable of becoming 
a true trade-mark. If nothing were involved except the efïect of the 
1909 registration, this objection might be passed without décision, 
since the appHcation for registration indicates use for more than 10 
years before 1905, thus perfecting rights which might hâve been im- 
perf ect when the use began, and would hâve so continued except for 
the statute (Davids Co. v. Davids, 233 U. S. 461, 34 Sup. Ct. 648, 58 
L. Ed. 1046; Nashville Co. v. Coca Cola Co., 215 Fed. 527, 529, 132 C. 
C. A. 39) ; but it is impossible whoUy to separate the force of this regis- 
tration from the underlying broader question, because rights prior to 
this registration are indirectly involved. 

[2] During the lifetime of the distiller Crow, it seems clear enough 
that to call his product by his name could not amount to the adoption 
of a valid trade-mark ; the use of the name was descriptive, rather than 
arbitrary, and a manufacturer cannot thus exclude ail others. Such 
use might give rise to quasi exclusive rights on the secondary tnean- 
ing theory ; but this theory is not alleged. The same situation, ap- 
parently, must continue after Crow's death, and in référence to whisky 
which had been manufactured by him during his life. The necessary 
meaning bf the words, as merely describing the article or stating the 
name of the maker, woùld seem to merge and destroy any otherwise 
possible implication that they were an arbitrary symbol of origin. As 
the making of whisky after Crow's death, but by the same formula and 
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methods, was continued by Pepper or by Gaines, and as it continued to 
be called "Old Crovv," this appellation would gradually change its 
character. It at once ceased truly to personify the maker ; it did not 
immediately become nierely arbitrary. As the trade lost the sensé of 
Crow's personality, as he became less real and more traditional, as no 
one else of the same name challenged the growing right, and as with 
Crow's personality fading there must also fade the vague descriptive 
effect of using his formula, the words "Old Crow" would become less 
descriptive and more arbitrary, and after a period of such unchallenged 
use they would become dominantly and substantially a mère symbol 
of origin. Whether this right of exclusive appropriation as a trade- 
mark had matured in 1866 or 1867, when Gaines, Berry & Co. began 
the use, or matured in 1870, the date named in their first trade-mark 
registration, or matured at some other date, is not now material. The 
facts seem to show an unbroken development of the type which the 
courts had recognized, but which had not been effectuated by statute 
until the law of 1905. Words which were at iîrst essentially incapable 
of exclusive appropriation were continually used as descriptive by the 
only one who could truthfully make such use, until, by change of cir- 
cumstances and by long acquiescence, they had come to indicate, and 
indicate only, a particular product of a particular manufacturer. It 
might be otherwise, if the words had originally been more purely de- 
scriptive of quality or method ; and it may be that some person named 
Crow would even yet hâve a measure of right to call his product 
"Crow." We do not meet either of thèse questions ; and, in what has 
been said regarding the capability of the name for exclusive appropria- 
tion, we hâve, for the time being, disregarded whatever force the St. 
Louis use by Hellman may hâve. 

[3] 2. When we consider the claim that the Hellman decree is a 
bar to any relief in this suit, we first meet the objection that there is 
no privity of parties. We must think that privity sufficiently appears. 
The parties défendant in that case, at the time of its commencement, 
had been the two Hellmans, who were partners. Pending the suit, one 
partner died, and his administrator, Kahn, was substituted. Later, 
but still pending the suit, the entire business of the Hellman Bros, was 
transferred to the just organized corporation, the Hellman Distilling 
Company, and by supplemental bill this corporation was made défend- 
ant. The corpof;ation was therefore a party to the suit at the time of 
the final decree. During the existence of the partnership of Hellman 
Bros,, it had leased the distillery of the Rock Spring Distilling Com- 
pany, near Owensboro, Ky., and as lessee it had manufactured whisky 
there in 1904. The Hellman Distilling Company, as such lessee, con- 
tinued such manufacturing in 1905, 1906, and 1907. In 1909 ail thi» 
remained in bond in the distillery warehouse. In 1909, and after the 
final decree in the Missouri case, the Hellman Distilling Company con- 
tracted with the Rock Spring Company, and with Rosenfield, as its 
lessee, for the further manufacture of whisky, and for the bottling in 
bond of the 1904 stock, and for the use upon such bottles of the brand 
or label "Hellman's Celebrated Old Crow." The Hellman Company 
gave lo défendants a bond of indemnity to protect them against plain- 



W. A, GAINES * CO. V. BOOK 8PRINQ DISTILLINQ CO. 537 

tiff's claims; in using this brand or label, défendants are acting for 
and in behalf of the Hellman Distilling Company; and the right of 
that Company to use this brand on this article is the very thing in con- 
troversy. The former decree must be given the same force and effect 
as if the Hellman Distilling Company were the nominal, as it is the real, 
défendant hère. Kessler v. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 
L. Ed. 1065. 

[4] 3. Plaintiff next urges, by way of escape from the claimed force 
of the Hellman decree, and even if that decree is to be considered as an 
adjudication that the plaintifï had no lawful title to the trade-mark, 
yet that, since the only use there involved was upon a blended whisky, 
while the use hère involved is upon a straight whisky, a judgment 
that plaintiff had no trade-mark valid against a blended whisky would 
not be a judgment that plaintiff had no trade-mark valid for straight 
whisky. Disregarding, for the présent, such limitations as for the pur- 
poses of this suit must be thought to hâve been imposed on plain- 
tiff's rights by the peculiar form of the 1909 registration, and with réf- 
érence only to the gênerai question and the gênerai rule, we cannot be 
satisfied with the theory which would thus interpret and then limit 
the eft'ect of the Hellman decree. The gênerai rule is clear that a com- 
mon-law trade-mark for one article extends to another article of the 
same descriptive properties ; the difficulties come in applying this limi- 
tation, "of the same descriptive properties." The distinctions between 
a straight whisky and a blended whisky hâve given rise tO' much con- 
troversy in other légal fields ; but it seems to us clear that, whatever the 
extended classifications and subclassifications of the Patent Ofiice 
practice may contemplate, neither the common law nor the registra- 
tion statute can intend such confusion as must resuit from recogniz- 
ing the same trade-mark as belonging to différent people for différent 
kinds of the same article. Established trade-marks directly indicate 
origin ; but, if they hâve any value, it is because they indirectly indi- 
cate kind and quality, and to say that the seller of a blended whisky 
might properly put upon it a mark which was known to stand for a 
straight whisky, or vice versa, would be to say that he might deceive 
the public, not only as to the origin, but also as to the nature and quali- 
ty, of the article. The decided cases do not permit a trade-mark like 
this to be thus divided as to its subject-matter ; ^ and we must think 
that whatever was adjudicated regarding plaintiff 's title to its trade- 
mark applies to its use on both kinds of whisky. 

[5] 4. It is next urged that the Eighth Circuit decree may be rec- 
onciled with granting the relief now sought, and upon the theory that 
trade-mark rights may be limited in territory, and that plaintiff might 
hâve the right to this trade-mark for whiskies throughout the country 
generally, while the Hellmans might hâve an exclusive right to the 

1 Coffee and cocoa, Baker v. Harrison (Ct App. D. C.) 138 Off. Gaz. 770 ; 
toilet bnishes and tooth bnishes, Florence Co. v. Dowd (C. C. A. 2) 178 Fed. 
7-3, 101 C. C. A. 565 ; soda and baking powder, Layton Co. v. Ohurch (C. C. A. 
8) 182 Fed. 35, 104 C. C. A. 475, 32 L. R, A. (N. S.) 274 ; axes and shovels, Col- 
lins V. Ames Co. (C. C.) 18 Fed. 561 (Mr. Justice Blatchford) ; tobacco and 
cigarettes, American Co. v. Polacsek (C. C.) 170 Fed. 117 (Coxe, Clrxnalt Judge). 
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same words as a trade-mark for the same article in St. Louis and the 
Southwest, tbus being given the field which they claimed they had 
first exploited and reduced to possession. This suggestion présents 
two conflicting théories of trade-mark origin and right, — and we speak 
now only of marks which are so-called "technical" trade-marks. One 
theory is that the right arises from adoption, — from a kind of création 
or discovery followed by appropriation. Whether tlie right is perfect 
at the instant of adoption, or whether tlaere first must be sufficient use 
upon the goods to create for the mark a meaning among that part of the 
pubHc which begins to purchase, is a détail which would not usually 
be important. According to this theory, if the right is once acquired 
by prior adoption, it is by its very nature exclusive of ail later similar 
rights which might otherwise be acquired by similar adoption; and 
from that theory it would seem to follow that one who first adopts 
the mark and applies it to his goods in Interstate commerce, and who 
extends his business into new localities, until, in regular course, his 
business may cover the country, may prevent the use of the mark by 
another later user, even though that other has adopted the mark in good 
faith, and in his particular field has given it identity with his goods. 
How much diligence on this theory the first user must employ in ex- 
tending his business to get the f ull benefit of his initial right need not 
now be considered. The other theory is that no right is perfected until 
the mark has been used to such an extent that it has corne to hâve a 
meaning to the particular purchasing public as to which a controversy 
arises, and that the duty of courts of equity to enforce such rights 
dépends essentially upon the duty of protecting this public against being 
misled. From this theory it will follow, or it may follow, that the 
later adopter, who has brought it about in a given locality that the mark 
indicates to the public that the goods are of his manufacture, may 
thereby himself acquire a trade-mark right or its équivalent, affirma- 
tively enforceable in that locality and among that public, even against 
the first proprietor. 

We do not find it necessary to consider or to attempt to décide the 
question so presented. For the purposes of this case, and without in- 
timating any opinion, we give the first appropriator the benefit of the 
doubt and assume that his title is prima facie country-wide and ex- 
clusive against ail others, and that as against ail who hâve no spécial 
and superior equity he is entitled to carry his trade into the new ter- 
ritory and there to enforce his exclusive right. However, the exist- 
ence of this gênerai or prima facie exclusive right is not inconsistent 
with an inability to enforce it against some persons and under some 
circumstances. Instances may arise where the affirmative conduct or 
the lâches of the first appropriator, and with référence to what he was 
at first entitled to call an infringement, has been such that on the prin- 
ciples of estoppel a court of equity cannot tolerate that he should en- 
force against the later user the right which might hâve been originally 
perfect. This subject is more fuUy discussed and the reasons which 
lead us to this conclusion pointed out, with some référence to the de- 

cided cases, in our opinion in the Rectanus Case, 226 Fed. 545, 

C. C. A. , this day decided. Under thèse considérations, and upon 
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référence to the pleadings and the proofs in the Hellman Case, we 
conclude that the latter case is of the class where the refusai to 
give an inj miction to the first appropriator of the mark may be justifiée 
upon the ground of his estoppel ; and so this ground of support must 
be considered in determining what is the true basis of that decree. 

5. Is the Eighth Circuit decree a judgment that the trade-mark, 
in its gênerai, prima facie, affirmative aspect, belonged to the Hellmans 
by prior appropriation? This is the interprétation claimed by défend- 
ants. The language in the body of the Circuit Court of Appeals opin- 
ion is consistent with that interprétation, but the last paragraph indi- 
cates that the two judges (only two sitting) did not unité in putting the 
décision on this ground. When we turn to the record for further 
light, we find, first, that the défendants' cross-bill claiming the trade- 
mark ownership was dismissed, and that the dismissal became final. 
If it had been even seriously contended by défendants that their early 
use of the words was effective to vest a trade-mark right therein, surely 
there would not hâve been acquiescence in the dismissal of the cross- 
bill. It was apparent, then as now, that affirmative title to the trade- 
mark would hâve been of great value to défendants, if they could main- 
tain that position. We find, second, that there was in the record practi- 
cally nothing indicating that the Hellmans ever pretended to adopt or 
claim thèse words as their trade-mark. They stamped some barrels 
with the words "P. Crow" or "J. W. Crow" ; but no person of this 
surname had ever been connected with the Hellmans. The Crow, or 
Old Crow, which, in 1863, had been manufactured in Kentucky for 
20 years or more, was at least considerably known on the market. No 
reason has ever been suggested in this litigation, and we can think of 
none, why they should put this name on their barrels, unless they in- 
tended to indicate that the whisky was that made by Crow of Ken- 
tucky. Unless the sélection of this name meant that it meant nothing. 
Witnesses for the défense frankly stated that in those years it was 
nothing unusual for jobbers or blenders of whisky to use well-known 
brands belonging to others, and that, if the initial of a proper name was 
changed, this was thought sufiicient in morals to remove any objection 
to the appropriation. This may be the genesis of the otherwise unex- 
plained use of "P." and "J- W." * The Hellmans also used advertis- 
ing signs "Celebrated Old Crow Bourbon." From the record, we must 
doubt whether thèse signs antedated 1870. But if they did reach back 
to 1863, and if they referred to the blend or mixture which the Hell- 
mans produced, it was neither "Celebrated," nor "Old," nor "Crow," 
nor, unless by chance, "Bourbon," * It was made by mixing colors 
and flavors with neutral spirits or high wines, or, sometimes, straight 
whisky ; but, if the latter, it was whatever they happened to ha^e on 
hand. Défendants' witness says, "Any brand would do." Records 

2 One of the stencils was "J. Crow-Bourbon-Paris, Ky." — a plata déclaration 
that "Crow" was a maker's name, and not a Hellman trade-mark ; and as Qxexe 
never was any "Crow" in "Paris, Ky.," the intent seems clear enough. 

5 Assuming that, at that date, "Bourbon" fairly meant a corn whisky fr«n 
souiewhere in Kentucky, even if not from Bourbon county. 
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which seem to be complète show that during the seven years from 
1863 to 1870 the Hellmans sold, of this "Crow" whisky, an average of 
less than eight barrels per year. 

In considering whether their use was of a trade-mark character, the 
peculiar nature of their business and their markings must not be over- 
looked. The brands or marks on whisky are usually those of the orig- 
inal manufacturer. The dealer or jobber may handle many well-known 
brands, and may mark his own name upon the packages or upon the 
advertisements ; but this does not indicate that he claims the brands 
as his, or that he is acquiring a trade-mark right therein. While the 
stencils on the barrel and the glass signs carried the name "Hellman 
& Co.," they did not say "manufactured by," or that Hellman & Co. 
were manufacturers or distillers, nor were they in any way inconsistent 
with mère sale by Hellman as jobber of a well-known brand made by 
some one else. The tiius described nature and character of the Hell- 
man early use might not always be thought sufficient to initiate and 
support even a défensive right ; but they were so regarded in the for- 
mer decree, and it is immaterial whether we would independently reach 
that conclusion. It did there appear that the Hellman use thus began 
and continued for seven years before 1870, or four years before 1867> 
the earliest date to which, under the pleadings, plaintiff could then re- 
sort, and that after 1870 it continued, increasing somewhat, although 
remaining comparatively small, and continuing without challenge from 
plaintiff until 1904. It may well be that, even if plaintiff did not know 
of this use and acquiesce, it was legally chargeable with such knowl- 
edge and acquiescence for many years, and that in 1904 the use would 
hâve matured into a possession of which a court of equity would not 
deprive défendant. At any rate, we think that is the theory upon 
which the former decree should be considered to stand ; and, accord- 
ingly, it adjudicates such défensive right and nothing more. As in- 
terpreted by Judge Lacombe in the Baltimore Club Case (Carroll v. 
Mcllvaine [C. C. A. 2] 183 Fed. 22, at page 28, 105 C. C. A. 314), 
this right does not go beyond what bas actually been "reduced to pos- 
session" by défendant, and does not extend to any whisky not mixed 
or blended, so as to be of the same gênerai type as that which défend- 
ants had been making, or to trade or territory which they were not sell- 
ing when that bill was filed. Such difficulties as there may be in 
drawing the exact line of its effect are not hère involved, because the 
infringement hère sought to be enjoined is in another locality and of 
another character. This limitation — to blended whisky as distinguished 
from straight — thus imposed on défendants, îs not inconsistent with 
our earlier holding that a trade-mark cannot be so divided. This lim- 
itation is not of the trade-mark right itself, but of the fraction thereof 
which has been lost. 

[6, 7] 6. The validity of plaintiff's registration under the act of 1905 
is attacked upon two grounds : First, that the registration was for- 
bidden by section 5, because the mark was identical with a "known 
trade-mark owned and in use by another and appropriated to merchan- 
dise of the same descriptive properties," viz., the Hellman trade-mark; 
and, second, that it would be invalid under that provision of section 21 
which relates to certificates of registration fraudulently obtained. 
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We pass by the plaintiff's contention that the validity of registration 
cannot be collaterally attacked, but must be directly reached under the 
provisions of section 13, which provides for the cancellation of the 
certificate if it is made to appear that the registration was unlawf ul ; 
and we do so because we conclude that the registration of a word capa- 
ble of exclusive appropriation has no effect upon the substantive rights 
of the parties, excepting its evidential force to make a prima facie 
case ofi title. We find nothing in the act purporting to eut ofï or im- 
pair any substantive défense which would hâve been open to the de- 
fendant if there had been no registration, except in so far as it perhaps 
may affect the character of registrant's title to a descriptive word of a 
secondary meaning (Nashville Co. v. Coca Cola Co., 215 Fed. 527, 529, 
132 C. C. A. 39), and this eiïect is not now involved. If, then, the 
law does not otherwise indicate the intention to eut ofï or embarrass 
ordinary défenses by one who has not been heard in the registration 
proceedings, that intention cannot be inferred merely from the inser- 
tion of a provision by which a hostile party can secure the cancellation 
of a certificate and so destroy even its evidential force and its efifect 
upon questions ot jurisdiction as between différent courts. 

The first objection is that because the trade-mark "Old Crow" be- 
longed to the Hellmans for use upon blended whisky, and because this 
is an article of the same descriptive qualities as plaintiff's straight whis- 
ky, the registration was forbidden. This objection must fall, when it 
is found, as we hâve held, that upon the basis of the former decree 
the adjudication does not establish the ownership of the trade-mark by 
the Hellmans, but only a défensive right sufficient to protect thero 
against the remedy then sought, and that, if we go behind the adjudi- 
cation and into the facts, the Hellman right is not enlarged. 

[ 8 ] It is next said that the registration was "f raudulently obtained'' 
because, before the application was made, the Eighth Circuit litigatioii 
had been fînished, and yet the application f alsely stated two things, the 
untruth of which had then been judicially established: (1) That th? 
trade-mark had been continuously in use by registrant and its predeces- 
sors since 1835 ; (2) that no other person had the right to use thr 
mark. The statement that the trade-mark had been in use since 1835 
is not shown to be untrue to such extent and with such certainty as 
would be necessary to fix a fraudulent character on the application, 
within the meaning of "fraudulent" as used in this connection. The 
proof does not carry the use of the word back to a definite beginning. 
At Crow's death, in 1855, the name had been long used. No one un- 
dertakes to say how long. It was not important for plaintifï to prove 
that the use did extend back of say 1850, and défendant did not under- 
take to prove that the use did not go as far as 1835. The period be- 
tween 1835 and 1850 was not important, either for the purpose of reg- 
istration or for the purpose of this suit. It is true that the use was 
of a character analogous to a descriptive use, rather than a strictly 
trade-mark use, for a period which did not expire until an indefinite 
date, perhaps 1870, perhaps earlier ; but this fact, with thèse surround- 
ings, is plainly insufficieht to make "fraudulent" the statement that the 
trade-mark had been continuously used since an earlier period. 
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[9] The application says "that no other person * * * has 
the right to use the trade-mark." It had then been decided that, as 
against plaintiff's claimed exclusive right, the Hellmans could continue 
to use the words as they had been doing, viz., in their trade and terri- 
tory and upon their blended product. The registrant thought to avoid 
this apparent conflict by limiting the registration to straight whisky 
only, and undoubtedly the application, when read together, is only a 
stàtement that no one else has the right to use the words upon straight 
whisky. We hâve expressed our opinion that a trade-mark cannot be 
so Hmited; but we see no reason why an applicant may not, if he 
wishes, confine bis registration and its effect to such classes or sub- 
classes of the article "of the same descriptive properties" as he may 
sélect,* or why he thereby necessarily abandons such rights as he may 
hâve to the use of the mark upon other subclasses of the same article. 
It is true that the jurisdiction in this case dépends upon this registra- 
tion ; but the decree sought is confined strictly within the limitations 
of the registration, viz., it afifects straight whisky only, and it is no 
concern of défendants if the registration might hâve been broader. 
The application, obviously, did not state the whole truth regarding the 
mark; but, as far as it stated anything in this respect, it was carefully 
accurate. It claimed only that exclusive right of use which remained 
unimpaired by the Hellman decree. 

[10] It is also said that the registration was fraudulent because the 
Hellmans' well-known interests were, by silence, concealed, whereby 
they were not summoned as adverse claimants, and lost their chance to 
be heard. The registration statute contemplâtes that adverse claim- 
ants, when known, shall hâve notice and an opportunity to oppose. 
There is little reason to doubt that this application was carefully so 
shaped as to avoid any necessity for such spécifie notice, and if the 
effect of the registration was to take away any right of use which the 
Hellmans actually owned, it might well be that any intentional failure 
to disclose facts which might give another the right to be heard, would 
be fatal to the proceeding ; but, with due regard for the limited efifect 
of the registration, there is no occasion for so strict a rule in determin- 
ing "when the certificate is fraudulently obtained." Whatever new 
rights, of évidence or of forum, plaintiff was getting, were confined to 
its trade-mark used upon straight whisky ; in that use, the Hellmans 
had no concern. Their failure to receive notice impaired no right of 
theirs ; and it f ollows that the deliberate limitation and shaping of the 
registration so as to avoid conflict with their claims was not fraudu- 
lent, as against them or as against the public. 

[11] We think the plaintiff was entitled to an injunction against 
the continuance of what défendants were doing, viz., using the names 
"Crow" or "Old Crow" in connection with straight whisky not made 
by plaintiff. Extending the injunction in the broad terms of the prayer 
of the bill might not only cause confusion with rights secured by the 
Eighth Circuit decree, but might go beyond our jurisdiction in this 

* Kohler v. Beeshore, 59 Fed. 572, 8 C. C. A. 215, Richter v. Reynolds, 59 
Fed. 577, 8 C. C. A. 220, and Pittsbnrgh Co. v. Diamond Co. (O. C.) 85 Fed. 637, 
pertain to tlie word itself, not to its use. 
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case. That jurisdiction is confinée! to protecting the class of merchan- 
dise specified in the certificate of registration, "straight Bourbon or 
rye whisky"; and if, upon the principles herein declared, plaintiiï 
would be entitled to any broader measure of relief, this limitation of 
the injunction will not préjudice proceedings therefor in a court whose 
jurisdiction does not dépend solely upon the registration. The difficulty 
of distinguishing between the results of défendants' wrongful use of 
thèse names as compared with the results of a rightful use make the 
case inappropriate for an accounting. Ludington Co. v. Léonard (C. 
C. A. 2) 127 Fed. 155, 157, 62 C. C. A. 269. 

The decree below is reversed, with costs, and the case is remanded 
for the entry of a new decree consistent with this opinion. 

On Pétition for Rehearing. 

PER CURIAM. An application for rehearing points eut certain 
supposed errors in the opinion, and their existence and eflfect should 
be considered: 

(a) We assumed that the distinctions between straight whisky and 
blended whisky and their attendant market conditions had existed, 
substantially as at présent, from the commencement of the period 
under considération. Undoubtedly, this assumption somewhat colors 
the discussion in the opinion. This assumption is now said to be 
wrong, and our attention is directed to the décision of Président Taft 
in the controversy arising under the Pure Food Law, and to its récital 
of facts in the trade history, This récital shows that prior to the 
Civil War, the greater part of ail whisky sold in the usual retail 
methods had been, in différent ways, purified and refined after leaving 
the original distiller, and had also been artificially colored and flavored 
— ail by the methods then or later known as rectifying and blending. 
Only at about the time of the Civil War was it discovered that whisky, 
by aging in charred barrels, could be satisf actorily refined and colored, 
and, in a sensé, flavored, without any secondary treatment. Thus 
and then what is now called "straight" whisky first came into exist- 
ence. 

Upon a review of the opinion, we cannot see that its conclusions are 
seriously afïected by this correction of our misapprehension. The 
sales of "Old Crow" whisky made before 1865 by the predecessors of 
Gaines & Co. would hâve been more largely to rectifiers and less 
to the consumer than we had assumed would be natural, and so much 
réputation as the name had would be more among rectifiers and less 
among the users; but this is only a matter of degree. It comes to 
saying that the standing and réputation which grew up with the 
name were more local and less widespread than would hâve resulted 
under présent day conditions ; and correcting this matter of degree 
according to the fact will bring no différent resuit. Even if up to 
a given date, say 1867, rectifiers had been the sole purchasers of the 
distillery product, and had been the only class to whom the product 
was known as "Crow" or "Old Crow," this would not subject the 
growth and development of the trade-mark right to any différent 
principles. 



544 226 FEDERAL EEPOETBR 

(b) The opinion, in a note, refers to the use by the Hellmans of 
the brand "J. Crow, Paris, Ky." This particular brand was in tact 
not used by the Hellmans, but by another rectifier in St. Louis. It 
may be noted, also, that at the same time (in the 60's) a Cincinnati 
house was marking some of its output "Crow." 

This correction, and its resulting inferences, do not help the Hell- 
nian case. If it is improbable that such a name as "Crow" was 
adopted by one rectifier merely by chance, it is rather incredible that 
each of three rectifiers, in communities where Kentucky whiskies 
came to market, fortuitously hit on the same unusual trade-mark; 
and to find that in 1865 three dealers were using a name which had 
become at least somewhat known in a near-by center of original pro- 
duction many years before confirms the conviction that the name 
must bave acquired réputation enough to make it worth taking, or 
else that it had become at that time indicative of a class or type of 
product.' 

(c) It is said we were in error in assuming that "Old Crow" had 
anything to do with the âge of the whisky, but that, in fact, this word 
refers only to the âge of the man, Crow. This may be so ; but the 
same mistake would hâve been natural in the 60's to those who heard 
the name, but did not know of the man ; and as to its effect on the 
trade-mark development discussed in the opinion, it would not be 
important whether the natural inference that "Old Crow" implied âge 
in the whisky was the right or the wrong inference. 

The pétition assures us that there was no "implication of âge in 
applying 'Old Crow' to the Hellmans' blended whisky," and that it 
was used as "Old Hickory" might hâve been. If so, the référence was 
to an individual; and as no man of this name or so-called appears 
ever to bave been known, except the Glenn's creek James Crow, it 
would follow that the Hellman use mùst hâve been f raudulent. 

[12] (d) The opinion is criticized because we hesitated to accept, at 
its face value, the Hellman testimony regarding the extent of their 
Old Crow sales, the use of their advertising signs, etc., before 1867. 
There is a considérable volume of this testimony, but it consists almost 
wholly of unaided recollections of dates 40 years old; and it is that 
class of testimony which, by décisions familiar in patent cases, the 
Suprême Court has refused to accept. True, there is in a trade-mark 
case no initial presumption of validity to be overcome ; but the prin- 
ciples for determining the evidential value of testimony cannot dififer 
according to the subject-matter of the case. 

[13] (e) The pétition points out that the opinion, af ter stating that 
the Hellmans appealed from the St. Louis decree dismissing their 
cross-bill asking affirmative relief, then erroneously states that they 
dropped this appeal "whereby whatever adjudication was carried by 
such dismissal became final." The facts are that the decree below 
directed an iiijunction against the Hellmans on the original bill and 

The latter seems to be the Interprétation expressly adopted by the Eighth 
Circuit opinion In saylng that the Hellmans at this period "employed thèse 
words as descriptive ternis." Kahn v. W. A. Gaines & Ce, 161 Fed. at page 

S)02, 88 C. 0. A. at page 437. 
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the dismissal of their cross-bill; that they appealed from each por- 
tion of the decree; that in the Court of Appeals their counsel an- 
nounced that they would not ask affirmative reHef, and the Court of 
Appeals did not consider that subject ; and that the decree below was 
reversed, and a new decree was entered below, simply dismissing the 
bill. It is not of controlling importance in what technical situation 
this final dismissal left the rights claimed by the cross-bill. The per- 
suasive thing is that the Hellmans abandoned any claim to relief on 
the theory that they had any trade-mark; and it is this conduct that 
helps to interpret the Eighth Circuit litigation, and tends to support 
our conclusion that such litigation should not lae taken as an adjudi- 
cation that the Hellmans had adopted and had become the owners 
of the trade-mark. 

[14] (f) The pétition assumes that this court has made a new find- 
ing of facts inconsistent with the finding made by the Court of Appeals 
.n the Eighth Circuit. Of course, if this assumption were true, our 
opinion would be wrong. We intended only to détermine what was 
the real thing decided in the former suit, and so what was the thing 
adjudicated; and it became necessary to sépara te, as best we could, 
those conclusions of the court upon which its action was based, from 
those récitals of the judge writing the opinion, in some of which, 
at least, the other judge sitting apparently did not concur. Further 
than this we had neither the right nor the disposition to go. 

The other criticisms which the pétition makes on the opinion we 
hâve considered, and we think they are either based upon misappre- 
hension or else are sufficiently covered by the opinion itself. 

The application for rehearing is denied. 



THEODORE EECTANUS CO. v. UNITED DETJG CO. 

(Circuit Court of Appeals, Slxth Circuit July 20, 1915. On Pétition for 
Rehearing, November 2, 1915.) 

No. 2551. 

L Trade-Mabks aiîd Teade-Names <©=85 — Validitt of Teade-Mabk. 

A trade-mark, attachée! to a médicinal préparation which may do some 
good along the Une of its advertised benefits, is not invalld merely because 
the préparation Is harmful when an excessive amount thereof is taken. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dlg. cs==>85.] 

2. Tbade-Maeks and Teade-Names <®=531 — Peoperty Right in Teade-Mabk. 
If there is a property right inherlng in a trade-mark, perfected by 
adoption, or by adoption and use, It seems that a later appropriator la 
a trespasser, though at the time of the later appropriation the prior 
clalmant of the trade-mark had not extended his trade Into the later ap- 
propriator's territory, and the mère fact that there has been no actual 
confllct in trade Is not a sufficient answer to the prior appropriator's 
demand for relief. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 35 ; Dec. Dlg. <g=>31.] 

®=5For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexe» 
226 F.— 35 
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3. Tbade-Mabks and Tbade-Names <S=>63 — Pbopeett Eight in Teade-Maek 

• — Injunctive Kelief. 

Olaimant's predecessor in business, whose name was Régis, compounded 
about 1877 a medieine useful for dyspepsia and some otlier disorders, and 
devised and adopted as a distinguisliing name therefor tlie word "Rex." 
Thls Word was used in advertising signs, and marked on Oie boxes and 
packages put on the market, and it became lier trade-mark. In 1898 slxe 
registered tbe word as a trade-mark under tbe laws of Massachusetts, and 
in 1900 the trade-mark was registered in the Patent Ofl&ce. During more 
than 20 years after the adoption of the trade-mark nothlng was done 
to make the product known outside of the New BÎQgland states, save spor- 
adic sales in territory practically adjacent thereto. No advertising was 
intended to reaeh Kentucky, and no salesman was sent thera Défendant, 
ignorant of the trade-mark of complainant or his predecessor, adopted for 
its medieine, a blood purifier, the word "Rex." Défendant had been us- 
ing the mark in his own trade for more than 15 years, and liad expend- 
ed several thousand dollars tn making the drug Itnown, and had establish- 
ed a considérable, though local, business In Ixiuisville, Ky., and vicinity, 
and ita excursions outside of the local field were inconsiderable. Held, 
that complainant was not entitled to an injunction to restrain défendant 
from using in the future "Rex" In connection with. its préparation, and in 
the territory already occupied. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. ^ 77 ; Dec. Dig. ®=563. 

Unfair compétition In use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 O. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

On Pétition for Rehearlng. 

4. Trade-Marks and Teade-Names >S=S6 — Lâches — ESTOPPEii. 

Though the first appropriator's rqere lâches will not prevent an injunc- 
tion against a later appropriator, yet where the mark is one likely to be 
adopted by some one else, where it has been so adopted by défendant in 
good faith, and expenditure invested in it, and where eomplainant's neg- 
lect to do anything In the way of extendlng trade or giving notice has 
been extrême enough, the principles of estoppel operate to prevent an 
injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 95; Dec. Dig. ®=86.] 

5. Tbadï-Marks and Tbadb-Names <S=>26 — Adoption of Teade-Maek — Pub- 

lication. 

The duty of one adopting a trade-mark in brlnging It at once to the 
attention of the public rests on the theory that, in the absence of a 
widespread knowledge of the existence of the clalm' to the mark, others 
will be likely to adopt it and spend their money In its promotion in their 
own Interest, and so the obligation Varies with the drcumstanees of 
each case. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 29; Dec. Dig. ®=26.] 

6. Tbade-Maeks and Tbade,-Names <S=»45 — Registeation undeb State Law 

— Effect. 

The efeect of registration of a trade-mark under the law of a state is 
eonflned to that state. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59 ; Dec. Dig. <S=45.] 

7. Teade-Marks and Teade-Names <S=»45 — Registbation of Tbade-Mabk 

under FEDERAL ACT— NOTICE. 

Registration under the fédéral Trade-Mark Act is not actual or con- 
structlve notice of the rights claimed, though It tends to give notice, sinee 
the substance of the registration is published in an officiai journal, which 

^ssP'or other cases see same topic & KEY-NUMËER in ail Key-Numbered Digesta & Indexe» 
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Is regularly scrutlnized by many manufacturers and dealers and thoaa 
proposing to adopt a trade-mark. 

[Ed. Ssote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 5a, 59; Dec. Dig. <®=a45.] 

8. Tbade-Maeks and Tbade-Names <S=>87 — Injunctivb Relief — Estoppel. 
Complainant's predecessor in business, wbose name was "Régis," com- 
pounded about 1877 a medicine and adopted as a distlnguisbing name 
therefor the word "Rex." It was registered as a trade-mark in 1898 
under tLe law of Massacliusetts, and in 1900 It was registered in the 
Patent Office. Complainant's predecessor, prior to 1900, made no appré- 
ciable elïort to extend lier trade or mark beyond Massachusetts. She 
did not advertise in any journal, nor employ any outside solicitors. De- 
fendant, ignorant of the trade-mark adopted for its medicine the word 
"Rex," and used it in his own trade for many years expending several 
thousand dollars in making its medicine known and establishuig a busi- 
ness in Kentucky. Held, that complainant and predecessor were, be- 
cause of estoppel, not entitled to injunction to restrain défendant from 
using in the future "Rex" in connection with its medicine. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 95 ; Dec. Dig. ®=»87,] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky; Walter Evans, Judge. 

Suit by the United D'rug Company against the Théodore Rectanus 
Company. From a decree for complainant (206 Fed. 570), défendant 
appeals. Reversed and remanded. 

.4bout 1877, Mrs. Régis, living In HaYerhill, Mass., compounded a medicine 
which she consldered useful for dyspepsia and some other dlsorders, and as 
a distlhgulshing name therefor she devised or adopted the word "Rex." She 
used thls Word in window signs, and marked it upon the boxes and pack- 
ages put on the market, and it is not to be doubted that the word became her 
trade-mark. Under the name of "E. M. Régis & Co.," she continued the busi- 
ness, although in rather a small way. In 1898 she registered the word as a 
trade-mark under the laws of Massachusetts, and In 1900 procured registra- 
tion in the United States Patent Office. In 1904 her exclusive right to the 
mark was adjudicated, by the Suprême Judicial Court of Massachusetts, in 
a suit which she had brought against tbe United Drug Company, a Massachu- 
setts corporation, which was managing a chain of drug stores throughout the 
country known as the "Rexall Stores" and selling "Rexall" remédies. Régis 
V. Jaynes, 185 Mass. 458, 70 N. E. 480. She also establlshed her priority In the 
mark as against the United Drug Company in a contested proceeduig in the 
United States Patent Office. Thereupon the United Drug Company purchased 
and has since carried on her business, and purchased also in that connection 
the right to the trade-mark. In 1912 the United Drug Company flled in the 
court below its bill of complaint against ttie Rectanus Coinpany of LoulsvlUe, 
and some of its offlcers, aU cltlzens of Kentucky, allegmg infringement of thls 
trade-mark by the sale at Louisvllle of a medicine advertised and marked as 
the "Rex Blood Purifier." On final hearing, a decree was rendered for the 
United Drug Company, and the Rectanus Company appeals. 

C. B. Blakey, of Louisville, Ky., for appellant. 

L. A. Janney, of Boston, Mass., and Alexis C. Angell, of Détroit, 

Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). 1. It 
is not denied that, in the Massachusetts' litigation against Jaynes and 

<Ê=3For other cases sea same topio & KEY-NUMBER ia aU Key-Numbered ûigests & Indexas 
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the United Drug Co., Mrs. Régis' claim to the trade-mark was earaest- 
ly contested and that every available défense was presented. The 
opinion of the Suprême Judicial Court of Massachusetts and the tes- 
timony in the présent record alike impel us to the conclusion that her 
claim of prior right is thoroughly established, and that before 1880 
she had so adopted and so used the word that her title thereto as a 
trade-mark — and with ail the incidents of a common-law trade-mark 
— was perfected. 

The difficulties in this case arise f rom the fact that Théodore Rec- 
tanus, the business predecessor of the défendant corporation, un- 
doubtedly adopted and used the same word as a trade-mark upon a 
médicinal compound. He began this use about 1883, and it is safe 
to say that, as early as 1885, he had used the mark so cônsîderably 
in Louisville that— save for Mrs. Régis' prior adoption — it clearly 
would hâve become his rightfully exclusive trade-mark. This adop- 
tion by Rectanus was in good faith, and its use was continued without 
intermission by him and his corporate successor, and without chal- 
lenge of any kind from any one, from before 1885 until 1912 — a 
period of at least 27 years. The real problem in this case is how thèse 
conflicting rights and their dépendent equities shall be respectively 
treated. 

2. The défendant contends that there is no infringement, because 
the Régis article has always been put up in pill or tablet form, and was 
originally, and until after the Rectanus rights had been initiated, la- 
beled and advertised only as a dyspepsia cure, while the Rectanus 
article has always been put up in bottles and liquid form and called a 
blood purifier. To this contention the plaintiff replies that, both 
articles being intended to hâve médicinal effect through the stomach 
and digestive organs, with similar ultimate resuit, they are "of the 
same descriptive properties," and that, therefore, a trade-mark, valid 
for one, must extend to the other. In view of the resuit otherwise 
reached, it becomes unnecessary to pass upon thèse contentions, and 
for the purposes of this opinion we assume that such infringement 
exists as requires us to consider the further questions. 

[ 1 ] 3. The validity of the trade-mark is attacked, because it is said 
that the article is useless or harmful, and that putting it on the market 
as a remedy is f raudulent. The proofs do not sustain this contention. 
It has as its basis' an élément which was once commonly prescribed 
for some digestive troubles, and which is still prescribed by some 
physicians. The expert witnesses agrée that it may do some good 
along the line of its advertised benefits, and there seems to be no 
substantial reason to think that it will be injurious, unless it is taken 
in too great quantities. If the fact that an excessive amount is harm- 
ful were to condemn an article as fraudulent, many useful remédies 
would sufifer. 

[2] 4. The District Judge thus clearly stated the final difficulty: 

"In our broadly extended country, the separate and indei)endent use of thèse 
two trade-marks ran along eontemporaneously in widely separated locallties, 
without elther of the parties most interested knowing what the other was 
doing, until comparatively a few months before this action was brought The 
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judgment in this case, we think, must necessarily work a hardship upon one 
or the other of tlie parties, and posslbly upon botli." 

The demand of the Drug Company for an injunction against Rec- 
tanus rests upon the proposition that a tra de-mark right once ac- 
quired is exclusive, and extends at least throughout ail places subject 
ro the laws of the United States. This is a proposition often expressed 
in one form or another and formulated in the text-books. Hopkins on 
Trademarks, §§ 10, 13. District Judge Baker, in Cburch v. Russ (C. 
C.) 99 Fed. 276, 279, said : 

"It Is conimonly said that tliere is a right of property in a technieal trade- 
mark, and an Infrlngement is spoken of as a violation of a property right. 
Wliether this view be correct or not is quite immaterial, because it is univer- 
sally agreed that some of the rights which are incident to property do inhere 
in a technieal trade-mark." 

In Lawrence v. Tennessee Co., 138 U. S. 537, page 548, 11 Sup. 
Ct. 396, page 401 (34 L. Ed. 997), the Suprême Court said: 

"The jurisdictlon to restrain the use of a trade-mark rests upon the ground 
of the plaintitï's property in it, and of the defendant's unlawful use thereof." 

Based upon this theory of a property or équivalent right perfected 
by adoption, or by adoption and use, it may follow logically enough 
that a later appropriator is a trespasser, and should be suppressed, 
even though, at the time of the later appropriation, the prior claimant 
of the mark had not extended his trade into the defendant's territory. 
That there had been no actual conflict of trade, and so no présent in- 
jury, is not of itself a sufficient answer to the claimant's demand, be- 
cause by defendant's conduct there is a threat or certainty of future 
injury to the naturally increasing trade and custom of the plaintiff. 
There can be no fixed standard of this normal expansion, and we are 
not called upon to déclare any standard for other cases. It is clear 
that there may be instances where the plaintiff's delay to carry his 
trade into a particular territory has been so inconsistent with the ordi- 
nary conduct of business as to amount practically to an abandonment 
or disclaimer of that territory ; and if in such case it has corne about 
that with the express or implied knowledge of plaintiff another has 
occupied the territory in ignorance of any claim of prior right, and 
so has been misled into a large expenditure in building up a business, 
we hâve not merely that lâches which make a court hesitate to enforce 
the prior right, but that estoppel which forbids such enforcement. 
Even at law, the statutes of adverse possession recognize that plaintiff, 
with good title to an estate, may lose the right to recover that part 
of it which he permits an adverse claimant to occupy for too long a 
time; and there are many familiar instances where courts of equity 
are moved by the principles of lâches or of estoppel to deny spécifie 
relief to one whose gênerai or original title is broadly good. 

[3] We must classify this case as one of those to which we hâve 
just referred. Conceding to Mrs. Régis and her successor the broad 
or the prima facie original exclusive right to the mark, and conceding, 
without deciding, that no particular standard of diligence should be 
enforced against them in the matter of expanding their trade over 
the country, we find much more than lack of diligence ; we find com- 
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plete indifférence. If we talce the year 1900 for comparison, we see 
that, for more than 15 years, Rectanus had been using the mark in his 
own trade, had expended probably several thousand dollars in making 
the mark well known, and had established a considérable, although 
local, business in Louisville and vicinity. His excursions outside of 
that local field are too inconsiderable to hâve importance. Although 
an active druggist, familiar with the literature of the trade, he had 
never heard of Mrs. Régis' remedy or of her trade-mark. On the 
other hand, during more than 20 years after the adoption of the mark, 
Régis & Co. had then done nothing whatever to make it known outside 
of the New England states, save sporadic sales in territory practically 
adjacent to those states. So far as Kentucky was concerned, they 
sçnt no salesmen there and did no advertising whatever intended to 
reach that territory. They had registered the mark in Massachusetts, 
thus getting the local effect of the state statute; but not until 1900 
did they indicate by registration in the Patent OfSce that they claimed 
an Interstate trade-mark. Speaking practically, they confined to one 
corner of the country their trade and their efforts to get trade. This 
might not be important, if it had characterized their conduct for 1 
or 2 years, or some other short period, or if it could be said that they 
were merely awaiting a natural development. Such absolute disre- 
gard of the Kentucky territory for 20 years indicates rather more 
than indifférence, and they were bound to know that others were 
likely to act upon the assumption that the field was open and that their 
silence vvould mislead any one who did act in reliance on that assump- 
tion. 

The compelling equity in the position of défendants, situated as 
Rectanus is, has in several instances led courts of equity to refuse an 
injunction in aid of the first adopter of the mark; and sometimes in 
so doing they hâve seemed in some degree to reject the gênerai prin- 
ciple that the right is exclusive and belongs to the one who first adopts 
and uses. We are not called upon to décide how far the force and 
effect of this principle usually go; each case beyond its reach, whether 
by négation or by exception, dépends upon particular facts; and 
each one of the decided cases which has been brought to our attention 
can be reconciled with, and perhaps should be considered as standing 
upon, the theory which we hâve stated, viz., that, even if we concède 
to the first appropriator of the mark the prima facie right exclusive 
against ail others and everywhere, courts of equity will not enforce 
it where the rules of lâches or estoppel make such enforcement unjust, 
and that in such case the original owner does not lose his gênerai 
right, but only the power of enforcing it, in a particular territory, 
against a specified person and to the extent that plaintiff has acquiesced. 

Some of the language of the opinion of the District Court in Car- 
roU v. Mcllvaine (the "Baltimore Club" Case) 171 Fed. 125, seems 
to indicate that the trade-mark right may not go beyond the extent 
to which plaintiff has actually taken possession of the trade; but 
when the case came to the Circuit Court of Appeals of the Second 
Circuit (183 Fed. 22, 105 C. C. A. 314) it was distinctly held that 
Carroll, by prior adoption, had acquired the better right to the trade- 
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mark, and the refusai to enforce it against McIIvaine in the territory 
occupied by him was put solely upon the ground of lâches whicb 
amounted to an estoppel. In Macmahan Co. v. Denver Co. (C. C. 
A. 8) 113 Fed. 468, 51 C. C. A. 302, it appeared that while the word 
involved, "Antiphlogistine," might be capable of appropriation as a 
trade-mark, the plaintiff's use of the word had been so trifling in 
amount and so exclusively confined to single and small classes of 
customers that there had not been a sufficient appropriation to create 
in the plaintifï the normal, full, and exclusive trade-mark right in the 
word as applied in a broader field. The substantial décision was that, 
in fact and in law, plaintifï never acquired the trade-mark right. The 
case, on its facts, was an obvions effort by a former officer of défend- 
ant to destroy what he had sold, and the resuit reached was plainly, 
the right one. In Hanover Co. v. Allen Co. (C. C- A. 7) 208 Fed. 
513, 125 C. C. A. 515, it appeared that plaintifï adopted "Tea Rose" as 
a trade-mark for f^our in 1872. It had sold its flour only in states 
north of the Ohio river, and in the Southeastem states it had, appar- 
ently, up to the time of commencing suit, been selling its fîour only 
under other trade-names. The défendant had adopted the same name, 
in 1893, without knowledge of plaintifï's prior use, and from 1894 
until suit commenced, probably 1912, it had been pushing its trade 
under that name in the Southeastern states, and built up a large busi- 
ness, so that, in the flour trade in that territory, the mark had corne to 
mean defendant's flour and nothing else. An injunction was refused 
as against this particular Southeastern trade. The opinion rests, to 
some extent, upon the idea that a trade-mark is wholly and merely 
pertinent to an existing trade, that it cannot be enforced beyond the 
field which is already occupied by that trade, and that, outside of 
that field, a later corner may acquire rights in the same trade-mark; 
but it is not necessary so to interpret the opinion. Plaintifï, while 
using the trade-mark for 40 years, had kept it out of the Southeastern 
territory, and it would be difficult to distinguish such indifférence from 
a positive abandonment; the défendant, without objection and to an 
extent which would bave brought notice to plaintiff, if plaintifï had 
been claiming rights there, had been for 18 years using the mark in 
promoting its business in that territory; even when suit was com- 
menced, plaintifï had no trade which was or could be injured by 
defendant's act ; in that territory it had only expectation or possibility 
that it might some time acquire such trade; and, on thèse facts, it 
might well be said that plaintifï was not entitled to aid from a court 
of equity.^ 

Our conclusion is that, on the facts of this case, plaintifï was not 
entitled to the injunction sought. We décide nothing further. 
Whether Rectanus has any affirmative right whatever, as distinguish- 
ed from the merely défensive one which we bave considered, and 
whether that défensive right extends to the use of the mark upon any 
article, exceptiiig where, as in the case of the blood purifier, that use 
had continued so long without challenge as to raise an estoppel — thèse 

1 Upon the subjeets of lâches and estoppel, see, further, Saxlehner v. Elsner 
Co., 179 U. S. 19, 21 Sup. Ct 7, 45 L. Ed. CO, 
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questions are not involved. We now hold only, as the Court of Ap- 
peals in the Second Circuit did in the Baltimore Club Case, and as 
we think the Court of Appeals in the Eighth Circuit did in Kahn v. 
Gaines, 161 Fed. 495, 88 C. C. A. 437 (see our discussion of this 

case in Gaines v. Rock Spring Co., 226 Fed. 531, C. C. A. , 

this day decided), that the défendants may continue to do the thing 
at which the suit was directed — in this instance, use the word "Rex" 
upon and in connection with their blood purifier. 

It follows that the bill of complaint must be dismissed, and for 
that purpose the decree is reversed, and the case is remanded, with 
the costs of this court to appellant. 

On Pétition for Rehearing. 

The pétition for rehearing urges us to reconsider the conclusion that 
plaintiff's valid trade-mark is not entitled to full protection by injunc- 
tion against Rectanus. It is said that our opinion is without précèdent, 
in that it finds that plaintifï owns a valid trade-mark and has moved 
promptly after having actual knowledge of the infringement and 
yet refuses relief; in other words, and using the nomenclature of 
the pétition, it is said that an injunction in a trade-mark case has never 
been denied on the ground of "estoppel by négligence," * and the peti- 
tioner's counsel think that the adoption of such principle is in serious 
conflict with established trade-mark law and will lead to very unf or- 
tunate practical results. 

We did not originally fail to appreciate that our conclusion was 
without spécifie précèdent, and we then gave what considération we 
could to the matter of practical results ; but we were without the aid 
now given by the thorough présentation found in the pétition. The 
arguments now presented and the novelty of the question justify 
some further discussion. 

[4] It is settled that injunction against future trade-mark infringe- 
ment may not be denied because of the mère lâches of plaintifï (see 
cases inf ra) ; and it must be conceded that the record hère discloses 
no actual knowledge by Mrs. Régis or her successors of the fact that 
Rectanus was using the mark until they acquired such knowledge 
shortly before suit brought. Since, in order to raise an estoppel in 
pais, it is essential that one party shall do some act, or neglect some 
act, and that the other party, in reliance on such doing or neglecting, 
shall change his position so as to import préjudice if the first act or 
neglect is repudiated, it follows that our conclusion of estoppel cannot 
be maintained unless it shall be assumed that Mrs. Régis was guilty 
of some neglect toward the public or toward the class of which Rec- 
tanus was a member, and that Rectanus, because of that neglect, has 
changed his position. 

[5] It is true there can be no neglect, unless there is a duty; but 
thèse are relative terms. There can be no absolute duty resting on one 

• By this phrase meanlng that estoppel which at last rests, not upon a 
trade-mark owner's actual knowledge of the use by the person afterwards 
made defendaut, but rather upon a knowledge imputed to the owner because 
of his indifférence and neglect. 
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who adopts a trade-mark to bring it at once to the attention of every- 
body. Such duty as there may be in this direction must rest upon the 
obligation of the one adopting to realize that, in the absence of a wide- 
spread knowledge of the existence of bis claim to the mark, others will 
be likely to adopt it and spend their money in its promotion in their own 
interest. This obh'gation must be as variant in degree as are the cir- 
cumstances of each case from those of another case; but we cannot 
doubt that, under present-day conditions, there are cases in which some 
measure of such obligation does exist. Formerly, the number of 
competing traders in a given Une — and, hence, the probability that 
another would hit upon the same trade-mark — was slight as compared 
to that number and that probability now; and formerly the means 
by which a trade-mark owner could spread gênerai knowledge of bis 
claim were comparatively ineffective, and the trade customs which 
now make it so much a matter of course for trade-marks to be put 
before the public the country over, were largely nonexistent. Mrs. 
Régis and her successors used as a trade-mark a word which, though 
not descriptive in the forbidden degree, was yet so far suggestive of 
quality that its adoption by others was as likely as its choice by her 
had been natural. From 1883 (when Rectanus' use began), until now, 
it has been true that a small expense in trade journal advertising en- 
ables the trade-mark proprietor to put bis article and its name before 
the entire trade; and the custom of so doing has been well-nigh uni- 
versal. As business methods and business customs change, so change 
the fact standards of reasonable prudence and care in guarding busi- 
ness rights. 

[6] Mrs. Régis, at least prior to 1900, made no appréciable effort 
to extend her trade or her mark beyond Massachusetts ; the instances 
of sales beyond that field are almost negligible.^ She advertised in no 
journal. She employed no outside solicitors. Knowledge of the remedy 
and its name did not spread, save as one user told another, and save 
as she and one or two others canvassed from house to house in a 
few Massachusetts towns. Until 1898 she did no act adapted to give 
any gênerai notice of her claim; and the act then donc — the state 
registration — was, of course, confined in its effect to that state (chap- 
ter 72, Rev. Laws Mass.). In 1900 she registered in the Patent Office, 
and then, for the first time, clearly disclosed her claims to a country- 
wide trade-mark. 

[7] Registration under the fédéral Trade-Mark Act is not expressly 
made notice of the rights claimed, and so it cannot, as matter of law, 
be called a constructive notice ; and yet that it in fact tends to give 
notice is well known. The substance of the registration is published 
in an officiai journal. This published list is regularly scrutinized by 
many manufacturers and dealers ; and it is common practice for any 
one proposing to adopt a trade-mark to hâve a search made in the 
classified lists of registrations in order to détermine whether the pro- 

2 Mrs. Régis sent a few boxes into Maine, New Hampshire, Vermont, and 
New York. She sold a few which the buyers were to send to Canada or Vir- 
ginia. No one of thèse Is flxed as before 1900 ; ail may as well hâve been, as 
tlie business reached its iargest volume shortly before she sold out In 1910. 
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posed mark has been already appropriated. The application for regis- 
tration itself shows that a use which may hâve been indefinite or fugi- 
tive has grown and developed into a definite claim of right, covering 
interstate and foreign commerce. It may well be that either a fédéral 
registration or some suitable advertising would, in a particular case, 
be notice enough to the public of which the défendant was a member, 
so that every obligation of fairness resting on the claimant would be 
satisfied, and so the défendant would hâve no basis to say that he 
had been both innocent and diligent while the claimant had been care- 
less and indiffèrent in creating the situation tending to make an es- 
toppel. Thèse questions are not presented; nor is it necessary to 
say that at any particular time Mrs. Régis became charged with any 
particular degree of duty to make her claim generally known. 

[8] It is enough to say that in (e. g.,) 1895, at the end of more than 
15 years of this policy of doing nothing in any of the customary methods 
to give either the trade or the gênerai public knowledge of the claimed 
trade-mark, Mrs. Régis was bound to know that others would be likely 
to adopt or to be using the same word in ignorance of her appropria- 
tion, and to be making investments therein. If she was bound to 
know this, it must be conclusively presumed that she did know it; 
Rectanus' continued investment from 1895 to 1900 in exploiting what 
he thought was his trade-mark, makes a satisfactory case of estoppel ; 
and 10 or 12 years more of indifférence to other than comparatively 
local trade, after the 1900 notice, accompanied by defendant's contin- 
ued expenditure, does not weaken the défense. It is, perhaps, not 
accurate to say that she is conclusively presumed to know what she 
was bound to know, but the distinction is hère immaterial. One is 
bound to know the law, and so is bound to anticipate the results which, 
by law, must follow from his acts; and it would seem that others 
who rely upon the knowledge and intent so presumed could claim the 
protection of an estoppel just as much as if the knowledge and in- 
tent had been actual. 

We cannot join in counsel's appréhension that from this principle 
serions harm will corne to trade-mark owners. We caref ully ref rained, 
in this opinion and the accompanying opinion in Gaines v. Rock Spring 

Co., 226 Fed. 531, C. C. A. , from deciding what degree of 

diligence, if any, by the trade-mark owner in exploiting his claims, 
was necessary to protect him from losing, in this way, a fraction of 
his trade-mark right. Only in an extrême case would a court reach 
the conclusion which we hère reached. The trade-mark owner, pros- 
ecuting and exploiting his business in the ordinary way, can hâve 
nothing to fear from the rule of the opinion. Not only will the cases, 
where this situation arises, be rare, but only in a fraction of those 
cases will there be practical difficulty in determining the conflicting 
rights of the gênerai owner and the one who must be left in the 
possession of what he has taken. Such difficulties as may develop 
we must think to be a lesser evil than it would be to permit plaintiff, 
by asserting a prior right, to destroy that which had been built up in 
the reasonable belief, induced by plaintifï's conduct, that no such 
prior right existed. Of course, it is not necessary to the theory of 
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estoppel that the one claiming it should hâve acted upon an affirmative 
misrepresentation. It is enough if he has acted as he would not hâve 
donc if he had known the truth, and if the one against whom the 
estoppel is claimed kept silent when he should hâve spoken. 

So much by way of référence to the principles, the proper applica- 
tion of which must control this case. We turn now to the decided 
cases, and the discussion of them in the pétition. Those cited in 
our opinion, so far as petitioner's counsel think they give color of 
support to the ■ conclusions of the opinion, are sought to be distin- 
guished on one or the other of two grounds. It is said that the finding 
of an estoppel, where that resuit has been allowed to defeat a valid 
trade-mark (as in the Baltimore Club Case, 183 Fed. 22, 105 C. C. A. 
314, in the Circuit Court of Appeals) has been based on actual knowl- 
edge by plaintiff that défendant was using the mark and on plaintiff's 
acquiescence after such knowledge. In the case just cited, this is 
true ; but it is difficult to distinguish between the effect of knowledge 
proved in fact and knowledge imputed by law. A doubtful inference 
is not so satisfactory as clear and direct proof ; but, when once the 
inference is drawn, the fact is established. We must doubt whether 
the resuit in the Baltimore Club Case would hâve been différent if 
it had appeared only that plaintiff had done nothing for 20 years 
toward extending his trade-mark beyond Baltimore; that plaintiff 
had been indiffèrent as to what was done in New York; that any 
ordinarily vigorous pushing of plaintiff's business, at any time for 
twenty years, would hâve disclosed defendant's use; and that the 
mark consisted of such a quasi descriptive or suggestive word as to 
be rather likely to be selected by others. We think that case differs 
f rom the présent, not in principle but in degree. 

Nor can we think that the présence of actual compétition between 
the parties at the time suit is commenced is the sole criterion by which 
cases are to be distinguished, as the pétition urges with référence to 
Hanover Co. v. Allen Co., 208 Fed. 513, 125 C. C. A. 515, supra. 
Whether the ground of the défense be lâches or estoppel, if the dé- 
fense is good to-day, it does not seem that it can be bad next week, 
merely because in the meantime plaintiff first brings in and offers for 
sale his goods in the local territory where défendant is established. If 
so, then neither défense could ever avail, because plaintiff could al- 
ways delay bringing suit for a few months or a year and until after 
he had come in and was selling some goods in defendant's territory 
— which is practically what happened in this case. 

The insistence of the pétition that our opinion runs counter to set- 
tled principles is based chiefly on McLean v. Fleming, 96 U. S. 245, 
24 L. Ed. 828; and Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 
143, 32 L. Ed. 526. In the former case, plaintiff's acquiescence and 
delay were held sufficient to bar an accounting, but not to prevent an 
injunction; but it clearly enough appeared that defendant's actions 
had not been innocent. He had been fully aware of plaintiff's right 
to the marks and labels, and he had copied them as closely as he 
dared. His contention was that he had not infringed; but he had 
always known that if he was wrong in this contention his conduct 
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was uniawful. The élément of good-faith expenditure by défendant 
in building up a business on a mark which he had a right to suppose 
was his, is wlioHy lacking in McLean v. Fleming. Without that basis, 
there could be no estoppel; and so the case bas no bearing upon the 
latter question. In Menendez v. Holt, there was the same situation. 
Défendants were using the mark under Ryder, who had formerly 
been in partnership with plaintiff in the business to which the mark 
was incidental, and it is clear that défendants made no claim that they 
had been ignorant of plaintiff's rights. They had taken their chances 
on the validity of the trade-mark and the sufficiency of plaintiff's title. 
Surely there could be no estoppel; and so the court expressly says. 
128 U. S. on page 524, 9 Sup. Ct. 143, 32 h. Ed. 526. The plaintiff s 
had always been diligent in giving notice, and the défendants had 
never been innocent. 

Reliance is had, also, on the two Hunyadi-Janos Cases in 179 U. 
S.— the Eisner Case, 179 U. S. at pages 19, 39, 21 Sup. Ct. 7, 45 L. 
Ed. 60, and the Siegel-Cooper Case, 179 U. S. at page 42, 21 Sup. Ct. 16, 
45 L. Ed. 77. In the Eisner Case, the conclusion reached seems to bave 
depended on the theory of unfair compétition, and not on that of trade- 
mark infringement. The title to the word "Hunyadi," as a trade-mark, 
was held to hâve been lost ; but the characteristic red and blue label was 
protected against fraudulent simulation. Not only was the original 
ground of relief found to lie in defendant's fraud, but perhaps for 
the same reason only the défense of lâches was overruled. In the 
Siegel-Cooper Case, it appeared that défendant was merely a retailer 
under purchases made f rom the Eisner Company, and that the Eisner 
Company was the actual défendant. Perhaps it was inévitable that 
the case should bave the same resuit as the Eisner Case ;' and yet it is 
not quite clear why, in the latter case, relief should hâve been denied 
on the ground of trade-mark infringement and given on the ground 
of fraud, and in the Siegel-Cooper Case the absence of any fraudu- 
lent intention by défendant should bave been held immaterial, and on 
the authority of strict trade-mark cases; but, whatever may be the 
proper view of the Eisner and Siegel-Cooper Cases, they do not mili- 
tate against the défense of "estoppel by négligence" in a proper case. 
Not only did neither défendant claim an estoppel, but the Eisner Com- 
pany could not hâve donc so because estoppel cànnot be based on 
fraud, and the Siegel-Cooper Company could not bave done so be- 
cause it had made no expenditures based upon its belief in its own 
title to the subject-matter, nor was it ignorant of plaintiff's claim. 

We are cited, also, to several décisions in patent cases (of which 
Taylor v. Sawyer Co. [C. C. A. 3] 75 Fed. 301, 22 C. C. A. 203, and 
Ide V. Trorlicht [C. C. A. 8] 115 Fed. 137, 53 C. C. A. 341, are typical) 
to the effect that an injunction against the continuation of a patent 
infringement will not be denied because of equities which hâve arisen 
in defendant's favor through plaintiff's indifférence or delay. Thèse 
cases usually themselves save the question of a possible estoppel; 
but suits upon a patent and a trade-mark présent, in this respect, a 
very imperf ect analogy. A patent is an absolute monopoly ; the pat- 
entée is under no obligation to work the patent; he has received a 
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grant of a right to exclude ail others unconditionally and entirely ; and 
ail others hâve constructive notice of his rights. With référence to 
a trade-mark, the monopoly is only incidental to an existing busi- 
ness; unless the business is prosecuted, the right is lost; there is 
(at least lacking registration) no constructive notice to others ; others 
hâve a right to appropriate the mark to themselves, if plaintiflf stops 
using it. Obviously there is in trade-mark cases much more room 
than in patent cases for a défendant to acquire, on the theory of es- 
toppel, a right which a court of equity will protect. 

A study of thèse cases, as well as of the others presented, has not 
convinced us that our conclusion was mistaken, and the pétition for 
rehearing is denied. 

It should be understood, as was more fully stated in the "Old Crow" 
Case, that such an adjudication as is hère directed is confined in its 
effect to the territory which the Rectanus Company had reached and 
was occupying to a substantial extent when it received notice of plain- 
tiff's daims. How fâr, if at ail, it may promote an increase or accept 
a natural increase constitutes one of the "difficulties which may de- 
velop" from conflicting rights, as specified in a previous paragraph, 
and which we do not undertake to consider. 



GRANITE BRICK CO. et al. v. TITUS. 

(Circuit Court of Appeals, Fourth Circuit September 14, 1915.) 

No. 1307. 

1. COEPOBATIONS ®=3519 — ACTIONS BVIDENCE SUFFICIENCY. 

In a suit against a corporation, évidence held insufficient to show that 
complainant, who loaned the company money, conspired to wreck it. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2085, 2088- 
2089, 2091, 2093; Dec. DIg. ®=>519.] 

2. COUBTS <S='324 FEDERAL COUBTS — JXIBISDICTION. 

In an equity suit brought in fédéral court on the ground of dlversity or 
citizenship, an objection to jurisdiction because complainant, a holder of 
shares in the défendant corporation, failed to seek relief through the cor- 
poration, must be raised by demurrer. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §S 882-884; Dec. 
Dig. <g=5324.] 

3. Appeal and Errob <S=»1099 — Law of Case. 

Where défendants' objection to the jurisdiction was presented by the 
record, an affirmance of a temporary Injunctlon must be considered as 
establishing the law of the case against the objection, although the ob- 
jection to the jurisdiction was not considered In the opinion. 

[Ed. Note. — For other cases, see Appeal and Érror, Cent. Dlg. S| 4370- 
43T9 ; Dec. Dig. <S=»1099.] 

-4. CoRPOEATioNs <®=»201 — Right to Vote Stock^ — Equity Jueisdictxon. 

Where complainant had loaned rnoney to a corporation under an agrée- 
meut that he should receive shares of stock as collatéral security, that ha 
should be entitled to vote such shares, and that, if desirous, he might ao' 
cept them In payment of the debt, he is entitled to équitable relief whera 

îg=3For other cases eee same topic à KBY-NUMBER lu ail Key-Nambered Dlgaet* Sf IndazM 
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the other shareholders who were Intendlng to mortgage the property of the 
corporation refused him permission to vote his stock. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ T65, 766, 
774,775; Dec. Dig. <©=201.] 

6. Corporations t3==99— Powees of— Stock. 

A corporation, in tlie absence of any statutory provisions, may pledge 
Its unissued stock as collatéral security for nioney advanced. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 444r-446; 
Dec. Dig. ©=599.] 

6. Corporations <3=3l97— Pledges dp Stock— Rights or Pledgek. 

A pledgee of corporate stock held as collatéral security for nioney 
loaned the corporation is entitled to vote the stock, particularly where it 
was so agreed at the time of the loaru 

[Ed. Note. — ^For other cases, see Corporations, Cent. Dig. §§ 747, 749- 
764; Dec. Dig. <®=»197. 

Rights and liabilities of pledgees of stock, see note to Frater t. Old 
Nat. Bank, 42 C. C. A. 135.] 

7. Corporations <S=599— Issuanoe of Stock— Void Issue. 

Const. S. C. art 9, § 10, déclares that stocks and bonds shall not be 
Issued by any corporation save for labor done or money or property ac- 
tually reeeived or subscribed, and ail fictltious increases of stock) shall 
be void. Civ. Code S. C. 1912, § 2799, is in essentially the same terms. 
A corporation vyhich needed money to carry on its business borrowed 
from complainant, pledging with him unissued corporate stock as security. 
The agreement authorlzed complainant to vote the stock, and gave him 
an option, if he desired, of taking the stock in payment ; It being Issued 
at the rate of two shares of the par value of ,$200 for each $100 of money 
lent The stock at that time was depreciated. Held that, as complain- 
ant refused to accept the stock in payment of hls debt, the issue was not 
ultra vires, and shareholders could not object; the stock belng issued 
for money paid. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 444-446; 
Dec. Dig. <®=>99.] 

8. Corporations i®=>99— Pledge of Unissued Stock— Equitable Estoppel 

— What Constitutes. 

In such case, though the stock was not fully paid in, yet, ail of the 
shareholders of the corporation having agreed to the transaction, they 
are estopped from questioning the issue under Clv. Code S. C. 1912, î 
2851, declaring that no stock shall be Issued by any corporation until 
fully paid ; that section not declaring that the stock shall be void. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 444-446; 
Dec. Dig. <®=>99.] 

9. EQUITT ©=539— JURISDICTION. 

Where a court of equity acquired Jurisdiction of a suit by complainant, 
who had been denied the right to vote shares of corporate stock which. 
he held as collatéral security, the court will administer the equities of 
the parties, notwithstanding thé rule that a simple contract creditor 
having no lien upon or interest in the property of a corporation can- 
not in the absence of a trust relation, invoke the équitable jurisdictlon 
of the court, would otherwise hâve applied to complainant 

[Ed. Note.— IFor other cases, see Equity, Cent. Dig. §§ 104r-114; Dec 
Dig. ©=339.] 

10. Equity ©=^42— Objections to Jubisdiction— Waivee. 

Objections that the court of equity did not have jurisdictlon over a 
suit should be ralsed at the earliest possible moment, for sucli défense 
may be waivéd. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 119, 120; Dec. 
Dig. ©=342.] 

4fs>FaT otber cases se* same topic & KSY-NUMBSR In nll Kay-Numb«r«d DIkmU * Isdnw 
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11. EquiTT <®=>-12—JuRisDicTioN— Objection— Waiveb. 

Where défendants' demurrer raising a jurisdlctlonal question was 
overruled, and, after the order granting temporary injunction was af- 
timied on appeal, défendants filed an answer and cross-bill which did not 
raise such matters, any objection was waived. 

[Ed. Note.~For other cases, see Bquity, Cent. Dig. §§ 119, 120; Dec 
Dlg. ©=42.] 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Columbia; Henry A. M. Smith, 
Judge. 

Bill by Edward H. Titus against the Granité Brick Company and an- 
other. From a decree for complainant, défendants appeal. Affirmed. 

Wm. H. Lyles and D. W. Robinson, both of Columbia, S. C. (Lyles 
& Lyles, of Columbia, S. C, on the brief), for appellants. 

Robert W. Shand and B. L. Abney, both of Columbia, S. C. (Shand, 
Benêt, Shand & McGowan, of Columbia, S- C, on the brief), for ap- 

pellee. 

Before KNAPP, Circuit Judge, and WADDILL and CONNOR, 
District Judges. 

CONNOR, District Judge. Appeal from decree for plaintiflf and 
dismissing defendant's cross-bill. The District Judge, in his opinion 
in the record, f ound the f acts. Plaintiff alleged : That the défendant 
Granité Brick Company was chartered under and pursuant to the laws 
of South Carolina, for the purpose of making and selling, what it al- 
leged to be, a superior quality of brick. That on, or about, Septembet 
15, 1910, on représentation made to him by F. H. Hyatt, président, 
of the valuable shale and clay deposits, belonging to the company, 
adapted to the manufacture of vitrified brick, and on other statements 
made in the prospectus issued by the company, and by said Hyatt, 
plaintiff was induced to sign a subscription for 200 shares of the capi- 
tal stock of the corporation, at and for the sum of $20,000, which was, 
in f act, intended as a mémorandum of a sum agreed to be loaned to said 
company. That notes were executed by the président and secretary 
of the company for the amounts advanced. That said notes were 
thereafter marked paid upon the issue of certificate of stock as secu- 
rity for the nioney so advanced. That thereafter, at various dates and 
pursuant to the agreement made with the company, set out in resolu- 
tions adopted at meetings of the stockholders and directors, which reso- 
lutions are set f orth in the bill, and for the purpose of enabling said 
company to complète and operate its plant, he advanced large sums of 
money to said company. That, for the purpose of securing to him the 
payment of said sum, so advanced, the company, pursuant to its con- 
tract and agreement made with him, issued certificates of its stock, 
aggregating 1,179 shares, to be held by him as collatéral security, with 
the option to him, if he should so décide, to hold the said stock in dis- 
charge of such loans. That at a meeting of the board of directors, held 
June 26, 1911, it appeared that the company then owed plaintiff $35,- 
000, upon notes and open accounts, and a further sum of $5,000, upon 

.iS=3Far other cases see same toplc & KEIY-NUMBKR In ail K«y-Numb*rad Dlgests & Indexas 
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a note indorsed by plaintiff. That the sum of $6,000 was needed to 
complète the plant. Plaintiff stated that he desired to limit the amount 
which he would advance to $50,000. At a meeting of the stockholders, 
held July 20, 1911, it was resolved : 

"That it is t)ie sensé of the stockholders, that the resolution contained In 
the minutes of the dlrectors' meeting of Mardi 27, 1911, in regard to givlng 
Mr. Edward H. Titus option and privilège of taking stock in lieu of money 
advahced by him, be ratified; that it is the understanding and meanlng of 
sald resolution, and of the stockholders' meeting, that sald Edward H. Titus 
is to hâve the option of taking for ail moneys advanced or paid, or liabllitles 
incurred for the corporation, wlth the option of taking payment of sald notes 
elther In money or in stock, and if taken in stock, that he shall hâve the 
rlght to two shares of stock of the par value of $200, for every $100 of money 
so paid or advanced, or llability Incurred; and that this shall apply to ail 
moneys pald or advanced, or liabillties incurred by sald Edward H. Titus, 
whether heretofore mai'ked subscription to stock or not That stock shall be 
forthwith issued to him by sald corporation, upon sald basls of two shares 
of stock of the par value of ?200 for each $100 so advanced or paid, or llabil- 
ity incurred Dy him, with the privilège of holding such stock as collatéral 
security to such indebtedness and wiUi the power to vote sald stock during 
the tlme he holds it." 

That at a meeting of the board of directors, held on the same day, 
pursuant to said resolution of the stockholders, stock was issued to 
plaintiff at the rate named therein, which was, at the time of filing his 
bill, held as collatéral security. That thereafter plaintiff made further 
advances to said company and received stock as collatéral security 
theréfor. That the président and secretary executed to plaintiff the 
notes of the company for ail of said amounts. An itemized list, with 
dates and amounts, are set forth, aggregating, November 1, 1911, $61,- 
972.95. That since said date he has been required to pay two notes ag- 
gregating $7,500 of the company, indorsed by him. That, becoming 
convinced that the further development of defendant's plant was im- 
practicable, without additional funds, which plaintiff was not willing 
to furnish, and which the company was unable to secure, from any 
other person, and having learned that the représentations, on the faith 
of which, believing them to be true, he had advanced the said sums, 
were misleading and untrue, he called for some settlement of the notes 
held by him, then past due. That libéral offers for settlement were 
made by him, as appears by the minutes of the meetings of stockhold- 
ers, ail of which were rejected. That, claiming that the issuing of 
said shares of stock as collatéral security, for the money thus borrowed 
from plaintiff, was ultra vires, the officers of the company hâve un- 
dertaken to disavow their action and refuse to recognize the validity 
of said stock, and to hold meetings, pass resolutions, amend the char- 
ter, and issue bonds, secured by a mortgage on the property of the 
company upon the assumption that the stock issued to complainant 
is invalid. That, on December 21, 1911, at a meeting at which com- 
plainant's stock, although represented, was excluded from voting, a 
resolution was adopted authorizing and empowering the board of di- 
rectors to issue bonds and exécute a mortgage on said property. That 
at a stockholders' meeting, held on February 3, 1912, plaintiff was ex- 
cluded from voting the stock issued to him, pursuant to the resolu- 
tions above set forth, having been given to him as collatéral security 
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for the loans made by him, and upon which lie made said loans. With 
the remaining stock, of which the président, F. H. Hyatt, owns a very 
large majority said meeting adopted a resolution by a minority of 
stock vote, for an issue of $50,000 in bonds, secured by a mortgage on 
its entire plant for the purpose of obtaining money for its use and ex- 
cluding plaintifï from receiving any part of the proceeds thereof. At 
said meeting a minority of the stockholders assumed to elect three di- 
rectors, who are now in office, thereby creating discord and confusion 
to the great in jury of the corporation. That, acting under the said 
pretended authority of the stockholders' meeting, the corporation is 
about to issue $50,000 in bonds of said company and to exécute a mort- 
gage on its entire plant, to secure the payment therefor, with the in- 
tention of selling said bonds, or of negotiating a loan by depositing them 
as collatéral security therefor. Complainant is informed and believes 
that it is the purpose of said corporation to use no portion of the pro- 
ceeds of said bonds, in paying his claim or part thereof. Complainant 
further allèges that the corporation is insolvent and has been sued, on 
several debts. 

He makes further allégations regarding the management of the af- 
fairs of the corporation, ail of which he avers are wrongful and in- 
jurions to himself and his rights as a stockholder and créditer. He 
prayed that the company be enjoined from issuing the bonds and exe- 
cuting the mortgage on its property, and for gênerai relief. 

Upon the iiling of the bill, service of subpœna, and upon notice, the 
judge made a temporary restraining order, enjoining défendant com- 
pany from incumbering its property, with an order to show cause why a 
temporary injunction should not issue. Upon the return of this order 
and hearing, an injunction was issued, and upon défendants' appeal 
the order of the judge was affirmed. Granité Brick Co. v. Titus, 203 
Fed. 659, 122 C. C. A. 55. 

Défendant filed a demurrer which was overruled, whereupon défend- 
ant filed an answer, to which plaintifï filed its replication. Défendant, 
by leave of the court, filed a cross-bill. The matters and things set up 
and relied upon by défendant in its answer and cross-bill are substan- 
tially the same, the purpose of the cross-bill being to obtain affirmative 
relief. Défendant dénies that plaintifï was misled by any représenta- 
tions of its président, in regard to the value of its property, or of the 
quality and value of the brick which it proposed to manufacture. It 
allèges that plaintifï subscribed and paid for 200 shares of its stock, and 
dénies that, at the time he did so, there was any agreement that the 
amount paid was to be regarded as a loan, or that plaintiflf was to hâve 
tlie option of so treating his subscription. It admits the adoption of 
the several resolutions by its stockholders and directors set out or re- 
ferred to in the bill and, in regard thereto, avers that plaintifï entered 
into an agreement with défendant, whereby he agreed to lend, or to 
secure for it, upon notes indorsed by him, whatever sum might be 
necessary to complète and equip its plant, the repajTnent of said sums 
to be secured by notes of défendant, with an option to plaintiff to take 
payment therefor, in stock of the défendant. That plaintifï entered 
upon the performance of his part of this agreement and subsequently 
226 F.— 36 
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undertook to supervise, design, and erect a plant suitable for the pur- 
poses of défendant, the érection of which was to be paid for by plaintiflf, 
out of the funds advanced by him. That, at the request of plaintiflf, 
and to allow him f ull opportunity to perform his agreement, certain of 
his friends were elected directors, and an executive committee was ap- 
pointed with full authority to act for the corporation, that plaintifï's 
friends were elected on the committee, and tliereby the entire charge 
and management of the corporation was vested in plaintiflf, upon the 
trust and in the confidence that he properly use and expend the funds 
which he agreed to lend the company in the érection of a proper and 
suitable plant and in the development of the company's business. That 
plaintiflf soon ascertained that the property owned by défendant was 
very valuable and conceived the idea of abusing the trust and con- 
fidence that had been placed in him so that he might acquire the same at 
a greatly depreciated price. That thereupon plaintiflf conspired with 
one Mallow, whom he had placed in practical charge of the corporation, 
to bring the défendant into financial straits and into such embarrass- 
ment as would enable the plaintiff to acquire its property and enterprise 
at much less than its real value. That the resolution set forth in the 
complaint was passed by the predominating influence of plaintiflf and 
his associâtes as a step towards the accomplishment of the conspiracy, 
and as a malicious efifort to injure the property of défendant. Défend- 
ant dénies that it was within the power of its board of directors to pass 
such resolution and dénies that such resolution was duly passed, etc. 
Défendant admits the passage of the other resolutions set out, or re- 
ferred to, in the bill, but avers ail of said resolutions were passed by 
means of the fraudulent conspiracy of plaintiflf and his associâtes, and 
in furtherance of his plan and purpose to wreck défendant and secure 
its property at less than its value. Défendant admits the exécution of 
the notes held by plaintiflf and avers that they were acquired by him in 
pursuance of tlie said conspiracy. That plaintiff, after securing the 
said notes and the certificates of stock, upon his promise to fumish 
sufficient capital to complète and equip its plant, and start same in opér- 
ation, maliciously failed and refused to complète and equip the plant, 
but, on the contrary, has made every eiïort and taken every possible 
step to retard and ruin the completion and equipment of the plant and 
the development of the defendant's business and thereby, in further- 
ance of said conspiracy, to secure the property at less than its real value. 
That defendant's board of directors were under the complète domina- 
tion and influence of plaintiflf, and that défendant has not the means of 
knoWing whether plaintiflf has actually advanced and invested in de- 
fendant's plant the amount claimed by him. Défendant dénies that, at 
any of the meetings of its stockholders, plaintiff has been denied the 
right to vote any shares of stock legally issued to hiitt,. or that the reso- 
lution to issue the bonds and eScecute the mortgage referred to was 
adopted by a minority of the stockholders. 

It further dénies that it is the purpose of défendant to use no por-r 
tion of the proceeds of the sale of the bonds to pay plaintifï's claim, or 
any part thereof . It dénies that it is insolvent. In the cross-bill de- 
fendant sets out essentially the same matters and things set out in its 
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answer and demands damages for the injury which it avers it has sus- 
tained by the conduct of plaintiff and for other affirmative relief. 
Plaintiff filed answer to the cross-bill. A référence was made to the 
standing master to take proof as to ail the issues in said cause, arising 
upon the pleadings. The report of the master contains a very full and 
exhaustive examination of witnesses and a very large number of ex- 
hibits showing the correspondence between plaintifï and the président 
of défendant, the minutes of meetings of stockholders and directors, the 
advancement of sums of money by plaintifï to défendant, by checks and 
otherwise, defendant's notes to plaintifï and issues of stock to plaintiff. 
Prior to the coming in of the report, an order was made by the judge, 
with the consent of défendant, appointing a receiver of defendant's 
property, enjoining ail other persons from suing défendant, and direct- 
ing ail other creditors to file their claims in this cause. Upon the com- 
ing in of the report and hearing thereon, the District Judge, in a care- 
fully considered opinion, set forth his conclusions of fact and of law. 
He found that : 

"Under the resolutions, the contract and agreement between the complain- 
ant and the company was that the complalnant, for ail such money as he 
mlght hâve, at any time, advanced, or should advance, was to hâve the op- 
tion, elther of requiring repayment thereof, by the company, or of receiving 
payment In stock at the rate of two shares of stock of the par value of $200 
foi" every $100 of money So advanced by him; that if he preferred not to 
take the stock, but to require payment of the money advanced, then he should 
be entitled so to require. In tlie meanwhile, as collatéral security, to secure 
the payment of the money advanced by him for the purpose of the company, 
untll he should exercise his option, stock was to be Issued to him on the 
basls before mentloned, as the basis on which he could receive payment on 
the same, which stock was to be held by him as collatéral security for the 
indebtedness due him, with the privilège and power of voting the stock 
durlng the time he held It. 

"Prior to the institution of thèse proceedings, Titus notified the company 
that he preferred not to take the stock, but would require payment to him 
of the money advanced. In other words, he notified the company that he 
decllned to exercise the option of becoming a stockholder and preferred to 
retain the position of a ereditor as against the corporation. The exact date 
when this notilication was conveyed to the company on behalf of Titus is a 
little uncertain, but there is no doubt that, on I>ecember 15, 1911, at the 
stockholder's meeting, then held, the company was duly notified formally 
that Titus would not exercise his option of being paid, In stock, but would 
stand on his position as a créditer. 

"The court flnds, as a conclusion of fact, that this was the agreement be- 
tween the company and the complalnant, E. H. Titus; that Titus fully per- 
formed his part of the agreement for which he was entitled to repayment 
from the company." 

The judge further finds that the président and treasurer was Mr. 
F. H. Hyatt and the secretary Mr. D. W. Robinson. Both were mem- 
bers of the board of directors. Both were présent at the director's 
meeting March 27, 1911, and at the stockholder's meeting held July 
20, 1911, and September 20, 1911. The resolutions making the agree- 
ment with Titus passed at the meeting of March 27th, and July 20th, 
were made upon the motion of Mr. D. W. Robinson. The notes given 
to Titus in récognition and acknowledgment of his debt as for money 
due by the company are signed on behalf of the company by both Hyatt 
and Robinson. The stock issued to Titus, under the agreement, is sign- 
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ed by both Hyatt and Robinson. Mr. Hyatt îs a successful business 
man, of widely respected intelligence. Mr. Robinson is a lawyer in the 
best standing. Both are men upon whose character the complainant or 
any one else might absolutely rely. The défendant the Granité Brick 
Company now maintains that the agreement on the part of the com- 
plainant was to advance and continue to advance indefinitely whatever 
sum, no matter how grcat, as might be necessary to complète and equip 
the plant the Company, at that time, contemplated erecting on its prop- 
erty. It contends further that the passage of the resolutions relied upon 
by Titus as embodying his agreement with the company were procured 
by fraudulent and undue influence of the complainant in pursuance of 
an illégal conspiracy on the part of the complainant and others to wreck 
the défendant company, so as to acquire its property at much less than 
its real value. 

Upon the first point the text of the resolution is directly against the 
contention of the company. And the plain construction of this text is 
corroborated and acted upon in the actions of the company's ofEcers, 
Messrs. Hyatt and Robinson, in issuing the stock and signing the notes 
given to the complainant. There is no évidence that Titus ever entered 
into or contemplated entering into an agreement of the loose and ruin- 
ons (to him) character set up by the défendant. 

On the second point the court finds no évidence on the part of Titus 
of any such fraudulent conspiracy. To reach the conclusion that 
the resolutions were passed and the stock and notes issued to Titus 
by Hyatt and Robinson, by reason of any fraudulent and undue influ- 
ence over them, would involve, under the testimony in this case, a 
criticism of either their characters or intelligence, that there is nothing 
in the record to constrain the court to even consider. 

The judge found that the amount due plaintifï by défendant is 
$70,222.95, with interest from December 15, 1911, and that the défend- 
ant is insolvent. A decree was made in accordance with the opinion 
of the judge, and pursuant to its provisions the propertj' of de- 
fendant was brought to sale, which was duly confirmed. 

[ 1 ] Défendant filed a large number of assignments of error, many 
of which are directed to the conclusions of fact. An examination of 
the testimony and the exhibits, ail of which, it is manifest, were care- 
fully considered by the learned judge, amply supports the conclu- 
sions to which he arrived in regard to the course of dealing between 
the complainant and the défendant company. Whatever may be 
thought of the soundness of judgment exhibited by complainant, in 
advancing to défendant the sums of money, in regard to which there 
is no substantial controversy, and undertaking otherwise to aid the 
company in developing and putting upon a paying basis, its opérations, 
it is difficult, if not impossible, to find in the évidence any évidence 
of conspiracy to wreck and acquire its property. He aeems to hâve 
been the only person connected with the enterprise from "start to fin- 
ish,'' who has shown his faith in the représentations made by the 
président, and his optimistic attitude, by putting r'eal money into it. 
It is perfectly manifest, from the language used in tlae resolutions 
prepared and introduced by Mr. Robinson and adopted unanimously 
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by the stockholders, that the other stockholders had not paid full value 
for their stock. A perusal of the history of the organization, and man- 
agement of the corporation, prior to the time when plaintiff began 
to hâve deahngs with it, does not lead to the conclusion that any of 
the parties holding stock had invested very much money in it. It is 
manifest that the récitals in the several resolutions, that it had been 
operated at a loss, were correct. We concur in the conclusion to which 
the learned judge arrived in regard to the facts. We are thus brought 
to a considération of the assignments of error in regard to his con- 
clusions of law. 

[2-4] In the twenty-fourth and twenty-fifth assignments of error the 
jurisdiction of 'the court is challenged. In appellant's brief, this con- 
tention is based upon two propositions: 

That in so far as plaintiff bases his right to invoke the équitable 
jurisdiction of the court, for alleged threatened injury to his rights as 
a stockholder, he hàs not brought himself within the provisions of 
equity rule 27, f ormerly 94, in that he does not, as required by said rule, 
allège that the suit is not a collusive one to confer jurisdiction on a 
court of the United States, nor does he set forth with particularity the 
efforts of the plaintiff to secure action on the part of the directors, 
and also the shareholders and the cause of his failure to obtain such 
relief. Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827. The juris- 
diction of the court is founded upon the diversity of citizenship. 
Plaintiff is a citizen and inhabitant of New York, and défendant is 
a South Carolina corporation. The right, under thèse conditions, and 
upon the facts allégée in his bill to invoke the équitable powers of 
the court, is another question. This objection must be raised by de- 
murrer. Illinois Cent. R. R. Co. v. Adams, 180 U. S. 28, 21 Sup. Ct. 
251, 45 L. Ed. 410. This was donc by défendant, and the refusai of 
the judge to sustain the objection was made the basis of appeal. While 
the opinion affirming the action of the court does not ref er to the point 
now sought to be made, it was presented upon the record and must be 
regarded as the "law of the case." 203 Fed. 659, 122 C. C. A. 55. 
If, however, the question was open, we are of the opinion that the 
objection cannot be sustained. It amply appears that plaintiff sought to 
protect his rights as a stockholder by offering to vote, which was by 
the unanimous vote of every other stockholder denied him. It is 
manifest that he had no avenue of relief open to him other than an 
appeal to a court of equity. 

[5-8] It is further insisted that the issue of stock to plaintiff as col- 
latéral security was ultra vires, and that therefore plaintiff's only 
status in the court is that of a simple contract creditor; that, as such, 
he could not maintain, either in his own behalf, or in behalf of him- 
self, and of ail other creditors, a creditor's suit in the court of equity. 
For this, défendant relies upon Scott v. Neely, 140 U. S. 106, U Sup. 
Ct. 712, 35 L. Ed. 358; Hollins v. Brierfield Coal & Iron Co., 150 U. 
S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113. This contention, of course, 
is based upon the proposition that, ,jn issuing the stock to plaintiff, 
as collatéral security ïor the amount advanced to him, the corporation, 
the stockholders and directors were acting ultra vires, and this présents 
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the question wnether the learned judge was in error in holding that 
the défendant corporation was estopped from making tliis défense. 
He says that : 

"In equity, the company îs now estopped from denying that the agreement 
between Titus and itself is valid and bindlng upon the company, and it fol- 
lows that Titus is entitled to enforce the payment of the nioney due him 
under this agreement by the company. The attempt, on the part of the 
company, to give a mortgage to take precëdence of this debt to Titus and 
the refusai to permit him to vote his stock at the meeting called for the pur- 
pose of authoiizing the mortgage was a violation of the agreement with Titus. 
The very reason of giving the stock to hold as security, with the right to 
vote it, was to protect him from just such an action as this. It allowed Titus 
to protect himself by voting agalnst the création of the mortgage and to 
that extent operated to give him security for his money loahed." 

If this is a correct conclusion of law, the plaintiff was entitled to 
invoke the injunctive aid of the court to protect his rights; to prevent 
the violation of his right as a holder of stock as collatéral security 
for his debt, by placing a mortgage on the property for an amount 
which, as now appears, was very much in excess of its value. The 
fact must be kept in view that this is not a controversy by creditors 
of the corporation against whose rights plaintifï is asserting any rights 
as a stockholder. It is, as found by the court, an attempt on the part 
of the corporation to repudiate its solemn corporate act, assented to 
by ail of the stockholders at times, and at no time against the dissent 
of any, upon the faith of which it has secured from the plaintifï a 
very large sum of money. The learned judge below has found, and in 
this finding we concur, that plaintifï has not, in any of the transactions 
had with the défendant, been guilty of any improper or dishonest con- 
duct; that the allégations of the answer and cross-bill regarding a 
conspiracy on the part of plaintifï and his associâtes to acquire de- 
f endant's property at less than its value are not sustained ; and that he 
has on his part performed ail of the obligations of the contract. It 
is equally clear that the stockholders, directors, and officers, in mak- 
ing the contract with plaintifï, passing the resolutions and issuing the 
stock as collatéral security for the money advanced, were acting in 
good faith, and, for what they believed to be, the best interest of the 
company and promotive of the purpose for which it was chartered 
and organized. Their reason for extending to him the option to take 
the stock on a basis of two shares for $100 is manifested by the lan- 
guage of the resolution of March 27, 1911 : 

"And whereas, prior to and up to the time said funds were so fumished, 
the company was not making, and had not made, any profit, but had been 
operated, when operated at ail, at a considérable loss; and the stock of the 
company theretofore Issued and outstanding, was of the value of much less 
than Its face or par value. And the company, in récognition of the valua- 
ble services so rendered by Hr. Tîtus, and In justice to him and in order 
to start the company free from debt, desires to offer him stock of the com- 
pany for the monles fumished by him on the same practical basis and real 
valuation of the stock held by the other stockholders at the time he under- 
took to asslst the company." 

This récital and the resolution foUowing it was introduced by 
Mr. Robinson and adopted without dissent. It was expressly ratified 
at two stockholders' meetings, without dissent In the light of the 
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history of the organization of the company, and the manner in which 
the stock then issued was paid for, it is net difficult to understand, and 
conclude that the récital was strictiy true. Eliminating therefore ail 
questions of fraud and conspiracy, the question is presented whether 
the agreement made between the plaintifE and the défendant in regard 
to the issue of stock as collatéral security is valid; and, if not, 
whether the défendant company may, without retuming to plain- 
tiff the money which he loaned on the faith of its validity, repudiate 
its contract and thereby deprive the plaintifï of any relief in a court 
of equity. It must be kept in mind that the stock issued to plaintifï 
was within the amount authorized by the charter; it was unissued 
stock of the company, and the amount advanced by plaintifï was 
intended and used for installing and equipping the plant. That a 
corporation, in the absence of any statutory prohibition, may pledge 
its unissued stock as collatéral security for money advanced to it, 
would seem to be well settled. Cook on Corp. § 465; Burgess v. 
Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359. Mr. Justice 
Bradley says: 

"ïhough issued lu form, It was only issued in a quallfied sensé, to sub- 
serve a spécifie purpose by way of collatéral security for a limited period, 
and was retumable to the company wben that purpose should be accom- 
plished." 

The holder of stock as collatéral security for money loaned to the 
corporation is entitled to vote at a stockholders' meeting, especially 
when it is so agreed upon at the time the stock is issued and the money 
loaned. This constituted an essential élément of its value as collatéral. 
This is not seriously controverted by the defendant's counsel, but it 
is earnestly insisted that, because: of provisions of the Constitution 
and sta tûtes of South Carolina, the issue of stock in excess of the 
amount actually paid in is absolutely void. A number of authorities 
are cited to sustain, and which do sustain, many of the propositions 
announced by the learned counsel. The question respecting the va- 
lidity of stock issued in violation of the constitutional and statutory 
prohibitions has been presented in many phases. In Altenberg v. 
Grant, 85 Fed. 345, 29 C. C. A. 185, plaintifï was seeking to recover 
damages for the breach of a manifestly illégal contract to issue to 
him stock of the par value of $235,000 in considération of services 
valued at $20,000. The opinion of the court is conclusive against 
plaintiflE's right to recover. No question of estoppel on the corpo- 
ration was presented. The question is frequently presented in suits 
by creditors of insolvent corporations to compel the payment of the 
par value of stock illegally issued. In the instant case the plaintifï 
allèges, and the défendant concèdes, that the stock was to be held 
only at plaintifif's option; if he were now seeking to exercise the 
option to hold the stock at its par value, that is, to hold 1,179 shares 
of paid-up stock for $70,222 actually paid in, a différent question would 
be presented. He makes no such demand, but concèdes that the stock 
was issued only as collatéral security, with the option on his part 
to cancel his debt and hold the stock; he does not seek to exercise 
this option ; he claims nothing but his debt Conceding that, by reason 
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of the stringent provisions of the Constitution and statutes of South 
Carolina, he could not hold the stock without paying in the par 
value, does it follow that, when he is making no such claim, but 
simply asking that he be paid his debt, the solemn and oft-repeated 
assurance by ail of the stockholders shall, at their élection, be held 
invalid and the corporation retain the money secured upon the faith 
of such assurances, promises, and agreements? 
The Constitution of South Carolina (section 10, art. 9) provides: 

"Stock or bonds shall not be Issued by any corporation save for labor done, 
or money or property actiially recelved or subscribed; and ail fictltious in- 
crease of stock or indebtedness shall be void." 

Section 2799 of the Code of 1912 is in essentially the same terms. 
Section 2851 of the Code, so far as applicable to this discussion, 

provides that: 

"No stock shall be Issued by any corporation until fully pald, except In case 
of corporations when, by the terms of the pétition, the capital stock Is to be 
paid in instalments." 

The constitutional provision was considered by Judge Simonton 
in Firth Co. v. So. Ca. Loan & Trust Co., 122 Fed. 569, 59 C. C. 
A. 73. There, the corporation, for purposes similar to those which 
moved the défendant, issued its bonds, and deposited them as col- 
latéral to notes executed to banks for a loan ofi money, used in pay- 
ing for machinery. They were deposited in amounts exceeding the 
amount ofi the notes. In a controversy arising, in bankruptcy, be- 
tvveen the unsecured creditors and the holders of the bonds, the ob- 
jection was made that, under the provisions of section 10, art. 9, of 
the Constitution, they were invalid. Judge Simonton, writing for 
the court, said: 

"As corporations Issuing bonds may sell them bona flde belovv par, so In 
making a loan they may hypothecate bonds greater in nominal value than 
the amounts borrowed. The mère fact that the bonds were issued for more 
than the value of the notes tbus secured does not of itself indieate fraud or 
create a flctitious indebtedness. • • * The property of the company was 
valued at $100,000. No exception bas been taken to this. The amount of 
bonds issued was $75,000. So thèse bonds cannpt be said not to represent 
substantial value. So, also, each transaction was a real one. Money was 
recelved on every pledge. It was based on a présent considération, the actual 
receipt of the money. Tbe contract in each case had référence to a leglti- 
mate corporate purpose, obtalning the means by the pledge to complète the 
purchase of machinery for the purposes of the corporation. The money ob- 
tained on each transaction was actually used for this same purjJose. There 
was hère no device to évade the lav? or to accomplish that which was for- 
bidden." 

This language is singularly descriptive of conditions disclosed by 
this record. The constitutional provision applies to "stock or bonds." 
It has been held by the Suprême Court of New Hampshire, in Peter- 
borongh R. R. Co. v. Nashua Co., 59 N. H. 385, that unissued stock 
may be issued by the corporation as a pledge to secure a loan, and 
the corporation cannot set up that it was issued at less than par, 
in violation of the Constitution. The issue is good in the hands of 
the pledgee to the extent ofi the loan. Note Cook on Corp. § 465. 
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The issue of the stock to Titus cannot be correctly termed "fîctitious." 
It is certainly not feigned, nor imaginary — counterfeit. It was evi- 
dently the opinion of Judge Simonton, concurred in by the other 
judges of the court, that the Constitution did not invalidate stocks 
or bonds of corporations because not sold or hypothecated for their 
par or face value; the language does not demand or reasonably sus- 
tain such construction. It will be observed that the Constitution of 
Kentucky, § 193, with which Judge Taft was dealing in Altenberg 
V. Grant, supra, provided that: 

"No corporation shall issue stock or bonds except for an équivalent In 
money paid, or labor done, or property actually received and applied to the 
purposes for whlch such corporation was created, and neither labor nor prop- 
erty shall be received in payment of stock or bonds at a greater value than 
the market price at the time the said labor was done or property delivered, 
and ail fictitlous increase of stock or indebtedness shall be void." 

There, stock was agreed to be issued for $235,000 for "labor done," 
which was said to be "a grossly inadéquate considération" — $20,000. 
The Constitution of South Carolina, § 10, art. 9, was construed by 
Judge Simonton to be "in every respect the same" as that of Arkan- 
sas, which was involved in Memphis v. Dow, 120 U. S. 287, 7 Sup. 
Ct. 482, 30 L. Ed. 595. It will be observed that there is a marked 
difiference, as said by Judge Taft, between the language of the Con- 
stitution of Kentucky and that of Arkansas. The -former prohibits 
the receipt of "labor done," or "property received * * * at a 
greater value than the market price at the time the said labor was 
done or property received" ; and it was this limitation which was 
enforced in Altenberg's Case. In neither the South Carolina nor the 
Arkansas Constitution are thèse words found. Therefore, in the 
light of the Firth Case, the language of Judge Harlan in Memphis v. 
Dow, supra, is authoritative. Judge Harlan says: 

"Reciirring to the language employed in the Arkansas Constitution, we 
are of opinion that it does not necessarily Indicate a purpose to make the 
valldity of every issue of stock or bonds by a private corporation dépend 
upon the inqulry whether the money, property, or labor actually received 
therefor, was of equal value in the marlîet with the stock or bonds so issued. 
It is not clear, from the words used, that the framers of that Instrument 
intended to restrict private corporations — at least when acting with the 
approval of their stockholdei-s^in the exchange of their stocks or bonds for 
money, property, or labor, upon such ternis as they deem proper; provided, 
always, the transaction is a real one, based upon a présent considération, and 
havlng référence to legitimate corporate purposes, and is not a mère device 
to évade the law and accomplish that whieh is forbidden." 

If, under the provisions of the Constitution, bonds may be hypothe- 
cated, or issued, as collatéral for notes, in excess of the amount of the 
notes, it is not easy to see why unissued stock, within the power of the 
corporation to issue, may not be used in the same way. The reason, or 
policy, which moved the makers of the Constitution and statutes, apply 
with equal force to both. If therefore the Constitution did not invali- 
date the stock issued as collatéral because a larger amount at par was 
issued than the amount of the debt, it is manifest that the real value of 
the stock did not exceed the amount for which it was issued, and was 
tiot so regarded by the stoekholders. The resolution of March 27, 1911, 



BTO 226 FEDERAL REPORTER 

so déclares. The transaction, f rom this viewpoint, cornes clearly within 
the principle announced in Ingraham v. Com. Lead Co., 177 Fed. (C. C. 
A., 8th Cir.) 341, 101 C. C. A. 317. There, the condition of the com- 
pany's affaira being similar to those of the brick company, bonds were 
issued and, as a bonus to the stockholders who took them, an increase 
of stock was issued to each stockholder. The corporation becoming 
insolvent, creditors sued the stockholders for the amount of such stock 
as unpaid subscriptions. Adams, Circuit Judge, after describing the 
financial condition of the company and its inability to borrow money, by 
selling new stock on the market, says : 

"Our conclusion Is that the corporation recelved the falr and reasonable 
value in money for the increased stock issued to some of the défendants as 
bonuses for theîr loans." 

In Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227, 
Mr. Justice Brown says : 

"It frequently happens that corporations, as well as Indlviduals, find it nee- 
essary to increase their capital in order to raise money to prosecute thelr 
business successfuUy, and one of the most fréquent methoda resorted to i» 
that of issuing new shares of stoclt and putting them upon the market for the 
best price that can be obtained ; and so long as the transaction is bona flde, 
and not a mère cover for 'watering' the stock, and the considération obtained 
represents the aetual value of such stock, the courts hâve shown no disposition 
to dlsturb it. Of course, no one would take stock so issued at a greater price 
than the original stock could be purchased for." 

Without pursuing this branch of the case further, or citing the nu- 
merous décisions of courts more or less in point, we are of the opinion 
that, in issuing the stock to Titus, as collatéral security, for the amount 
advanced by him on it, there was no violation of the provisions of the 
Constitution; it was issued "for money paid," and was therefore not 
fictitious and not void. 

The provisions of section 2851 of the Code prohibit the issue of 
stock "by any corporation until fuUy paid." It will be observed that 
this section of the Code does not déclare that stock, not fully paid, is 
void. 

Assuming, pro hac vice, that this prohibition applies to stock issued 
as collatéral security, as in the instant case, the question arises whether 
the stock is void, or only voidable, at the élection of those who are in- 
jured as nonassenting stockholders, or creditors who are entitled to 
look to the proceeds of the stock sold, or issued for payment of their 
debts. If voidable, may the corporation so elect to treat it without re- 
turning the money advanced on the f aith of its issue ? In the absence 
of f raud, or mala fides, the issue of such stock is ultra vires. While 
the corporation is a légal entity, distinct from its stockholders, it is 
equally true that, where no creditors are concerned, and where there is 
no public duty imposed by reason of the purpose for which it is char- 
tered, a corporation, for some purposes, is regarded, in a court of 
equity, as composed of its shareholders. In other words, the corporate 
entity theory may not be used as a means of committing, with impunity, 
a wrong. 

"The theory of a corporation is that it has no povpers except those express- 
ly given, or necessarily implied. But this theory is no longer applied to private 
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•corpoirations. A prlrate corporation may exercise many extraordlnary powera 
provided ail of its stockholders assent and none of its credltors are injured. 
There Is no one to complain except the state, and, the business being entirely 
prlvate, the state does not interfère." CooU on Corp. § 3. 

"The corporation may also, by consent of ail, give away ail corporate as- 
sots, and in a great variety of ways, by whlch direetors and corporate offlcers 
make a Personal profit ont of the corporation, a profit which is fraudulent and 
illégal, if any stockholder objects, is légal and is upheld by the courts, if ail 
the stockholders assent, or do not object." Id. 

It is upon this principle fhat the courts hold that private corporations, 
when ail of the stockholders hâve assented, or by conduct, acquiesced 
in, acts ultra vires, are estopped from repudiating such acts, where 
there is no fraudulent purpose and no créditer is injured. 

In Dickerman v. Northern Trust Co., 176 U. S. 181, at page 202, 20 
Sup. Ct. 311, at page 319, 44 L. Ed. 423, Mr. Justice Brown says: 

"The very authorities whlch hold that the déclaration that the stock is fuUy 
pald and unassessable is not binding upon credltors, also hold that the cor- 
poration cannot repudiate it and proceed to coUect either from the person re- 
oeiving the stock, or his transférée, the unpaid part of the par valhe. • * • 
There is no doubt that, if this were a suit by credltors to enforce payment of 
the unpaid portion of the stock subscription, the fact that the stock certificates 
declared that they were fully paid and unassessable would be no défense; 
but it is a suit of stockholders in the right of the corporation, and as between 
the corporation and its stockholders the déclaration that the shares are fully 
paid up and unassessable is a valld one." Scovill v. ïhayer, 105 U. S. 143, 26 
L. Ed. 968 ; Cook on Corp. 38. 

The principle involved is illustrated and applied in L. D. George 
Lumber Co. v. Daughtery, 214 Fed. 958, 131 C, C. A. 254. Woods, 
Circuit Judge, after stating the facts, showing a conversion of the prop- 
erty of one corporation into the assets of another, in violation of the 
statute of Virginia, says : 

"But when the président in the corporate name, with the co-operation of ail 
stockholders, uudertook to embark ail the corporate assets in a business ven- 
ture, and in the prosecution of that enterprise obtainéd crédit * * * on 
the falth of the corporate property, equity will not allow the corporation, in 
the interest solely of the stockholders, to assert that the corporate property is 
not liable." 

Of the stock, other than that issued to Titus, Hyatt held 416, eut of 
total of about 600 shares. The balance was distributed among a small 
number of persons. It was ail represented, either in person, or by 
proxy, at the meetings held when the resolutions in regard to the trans- 
actions with Titus were adopted. Mr. Hyatt presided at each of them, 
and Mr. Robinson was présent as secretary and introduced the resolu- 
tions. There is no suggestion of any dissent. It is évident that thèse 
stockholders are alone interested in the property. For the reasons so 
clearly stated by the learned District Judge, it is impossible to conceive 
or "even consider" the suggestion that they were dominated, or over- 
reached, by Titus, or themselves intended any wrong. They owned ail 
of the stock, and therefore ail of the property, of the corporation. It 
is not claimed or suggested that there were any credltors to be injured 
by the course pursued. Whatever variant views in regard to the rights 
and obligations of corporations accruing from contracts rr.ade by them 
ultra vires, in décisions of the state courts, we are to be governed by the 
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décisions of the Suprême Court of the United States. In Eastern 
Building & L. Ass'n v. WiUiamson, 189 U. S. 122, 23 Sup. Ct. 547, 47 L. 
Ed. 735 (a case arising in South Carolina and heard upon a writ of 
error to the Suprême Court of that state), Mr. Justice Brewer quotes 
with approval the language of the Court of Appeals of New York : 

"It is now well settled that a corporation cannot avall itself of the défense 
of ultra vires when tlie contract bas been, in good faith, fully performed by 
the other party, and the corporation bas had the beneflt of the performance 
and of the contract. As bas been said, corporations, like natural persons, hâve 
power and capacity to do wrong. They may, in their contracts and dealings, 
break over the restralnts imposed upon them by their charters; and when 
they do so their exemption * « * cannot be claimed on the mère ground 
that they hâve no attributes nor facilities whlch render it possible for them 
thus to act. While they hare no rlght to violate their charters, yet they hâve 
capacity to do so, and are bound by their acts where a répudiation of them 
would resuit in manifest wrong to innocent parties, and espedally where the 
offender allèges its own wrong to avoid a just responsibility. It may be that, 
while a contract remains unexecuted upon both sides, a corporation Is not 
estopped to ^ay in its défense that it had not the power to make the contract 
sought to be enforced, yet, when it becomes executed by the other party, it is 
estopped f roni asserting its own wrong and cannot be excused from payment 
upon the plea that the contract was beyond its power." 

[9-11] We are of the opinion that the issue of stock as collatéral 
security for the amount advanced upon the faith of such issue was 
not void. That, if ultra vires ail of the stockholders having assented 
to such issue, and plaintiff having performed his obligations under 
the contract, and the corporation, having received ail of the benefit 
of such performance, cannot, in behalf of the stockholders, repudiate 
its action, it is, in equity, estopped from doing so. This is especially 
true where the plaintiff is not seeking to hold the stock, but offers to 
surrender it, upon the payment of the amount advanced upon it — thus 
carrying out in good faith his part of the contract in that respect. The 
possession of the stock as collatéral upon the express provision that 
he should hâve the right to vote it at meetings of the stockholders, 
entitled him, upon the refusai of the other stockholders, to permit him 
to do so, and the action taken by them, injurious, if not destructive of 
his rights, to apply to a court of equity for rehef and protection. The 
court thus riglîtly acquiring jurisdiction was authorized to administer 
the equities of the parties in accordance with the facts and existing 
conditions. 

The défendant relies upon the well-settled rule that a simple contract 
creditor having no lien upon, or interest in, the property of the corpora- 
tions, there being no trust relation, cannot invoke the équitable jurisdic- 
tion of the court. It cites HoUins v. Brierfield Coal & Iron Co., 150 U. 
S. 372, 14 Sup. Ct. 127, 37 L. Ed. 1113. There, the plaintiff was a 
simple contract creditor, not claiming to hâve any other relation to the 
corporation or its property. The principle upon which that and other 
cases are decided is well settled. The distinction between them and 
this case lies in the relation in which the plaintiff stood towards the de- 
fendant and its property. In regard to the question of jurisdiction,. 
there is another view upon which the action of the court may be sus- 
tained. Upon the appeal from the order granting the temporary in- 
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junction, the question was raised and discussed by the judge in his 
opinion. If he was in error in that respect, the bill would hâve been 
dismissed. While the Court of Appeals, in its opinion, does not re- 
fer to the objection that the court was without jurisdiction, the action 
of the court in taking such jurisdiction and enjoining the défendant 
from issuing the bonds and executing the mortgage was affirmed. It 
would seem that the question was foreclosed. It does not appear that 
any pétition to rehear was filed. That this was so regarded by de- 
fendants is indicated by its consent to the order of November 8, 1912, 
appointing a receiver, ordering a référence, calling on other creditors 
to file their claims, and enjoining ail persons from suing défendant cor- 
poration. It is true that this order contains thèse words: 

"This order Is not to be construed as an adjudication of the rights of the 
parties as to the issues jolned upon the pleadlngs, further than is hereby ex- 
pressly ordered." 

To this order the attorneys for défendant signed its consent. The 
only pleadings then before the court was the complaint, answer, repli- 
cation, cross-bill, and answer ; the demurrer had been overruled. This 
would appear to hâve been a waiver of the question sought to be 
raised, in regard to the jurisdiction. That the question should be 
raised at the earliest stage of the cause is well settled. George Lumber 
Co. V. Daughtery, 214 Fed_. (4th C. C. A.) 958, 131 C. C. A. 254, and 
cases cited in opinon. It is évident that the District Judge regarded 
the question as either closed by the décision of the Circuit Court, or 
waived by the action of défendants. The property has been brought 
to sale, and the proceeds ready for distribution according to the final 
decree ; the resuit showing that, in any aspect of the case, the plaintiff 
is a heavy loser and no possible harm has come to the stockholders. 
The language of Mr. Justice Brewer in Hollins v. Brierfield Coal & 
Iron Co., supra, is peculiarly appropriate. Referring to the time and 
manner of raising the question of jurisdiction for the reasons found 
hère, he says: 

"Défenses exlstlng in equity suits niay be waived, just as they may In law 
actions, and, when waived. the cases stand as though the objection never 
existed. Glven a suit in whlch there is jurisdiction of the parties, in a mat- 
ter within the gênerai scope of the jurisdiction of the courts of equity, and 
a decree rendered will be blndlng, although it may be apparent that dé- 
fenses existed which, if presented, would hâve resulted in a decree of dis- 
missal." 

Upon ai careful considération of the entire record, and the varions 
assignments of error, we are content with the decree rendered by the 
leamed District Judge. 

Affirmed. 
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CLIICCHFIELD FUEL CO. et al. v. TITUS et aL 

TITUS V. GRANITE BRICK CO. et al. 

(Circuit Court of Appeals, Fonrth Circuit. September 14, 1915.) 

No. 1322. 

1. APPEAL AND ERROB <S=>33C—DISMISSAL— PARTIES. 

In vlew of Rev. St. § 1005, declaring that a wrlt ot error or appeal, 
defective by reason of tlie absence of parties, may be eorrected in the 
discrétion of the court although the period wlthin whlch a new writ 
of error eould be sued out from the date of the original judgment had 
elapsed, an appeal by judgment creditors, who sought to enforce the lien 
of tbeir judgments upon the winding up of a corporation, will not be dis- 
missed because simple contract debtors other than the principal one 
were not made parties; it appearing that ail rlghts which they mlght 
hâve urged were urged by the one who was a party. 

[Kd. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1868- 
1S7C; Dec. Dlg. ©=336.] 

ii. Corporations <S=s>566— Dissolution— Liens— Recovert.| 

Where a court of equlty takes jurlsdiction over the property of a debt- 

or corporation to wind it up, no lien can be acqulred save under spécial 

circumstances or provisions of law, except by decree of the court having 

jurlsdiction. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 2283-2286; 

Dec. Dlg. <s=»566.] 

3. ECJUITY <S=>3J>—JUBISDICTI0N— COMPLETE RELIEF. 

Where a court of equity acqulred jurisdictlon of a suit by a credltor 
of a corporation to whom corporate stock had been pledged, and it ap- 
peared that the corporation was insolvent, the court will retain jurlsdic- 
tion and proceed to admlnlster complète relief. 

[Ed. Note.— For other cases, see Equlty, Cent Dlg. §§ 104-114; Dec, 
Dlg. <S=:>39.] 

4. CoiîPOKATioNS ©=>566—Insolvenct— Judgment Liens- Validity. 

A créditer of a corporation filed hls bill In fédéral court against the 
corporation, praylng that it be restralned from mortgaglng or otherwise 
incumbering its property, that a recelver be appolnted, and that other 
creditors be required to prove thelr clalms. A temporary restrainlng or- 
der was issued which dld not restrain the other creditors from reducing 
thelr claiiris to judgment, and pendlng further proceedings plalntiffs In 
error reduced thelr clalms to judgment in the state courts. Thereafter 
a recelver was appointed, and the fédéral court proceeded to wind up the 
affalrs of the corporation. Ileld that, by reason of thelr superior dili- 
gence, plaintlfCs in error were entitled to thelr liens acqulred by thelr 
judgment at law, for, until a decree was passed either enjoining credi- 
tors from pursuing tlielr légal remédies or a recelver was appointed, they 
migbt proceed at law. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2283-2286; 
Dec. Dlg. ©=5566.] 

5. Equity i@=s54^-Maxim— Equity Follows the Law. 

Where creditors reduced thelr clalms to judgment notwlthstandlng the 
fillug of a suit whereln a recelver was subsequently appointed and ail 
creditors were required to prove thelr clalms, such creditors, under the 
maxim that equlty follows the law, take priority desplte thë rule that 
equallty Is equlty. 

[Ed. Note. — For other cases, see Equity, Dec Dig. <©=.54.] 

<g::=.Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests Se Indexes 
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Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. M. Smith, Judge. 

Bill by Edward H. Titus against the Granité Brick Company and 
others, in which the Clinchfield Fuel Company and others, judgment 
creditors, presented claims. From a decree denying them priority, they 
appeal. Reversed. 

William H. Lyles and D. C. Ray, both of Columbia, S. C. (Lyles & 
Lyles, of Columbia, S. C, on the brief), for appellants. 
B. L. Abney, of Columbia, S. C, for appellees. 

Before KNAPP, Circuit Judge, and WADDILL and CONNOR, 
District Judges. 

CONNOR, District Judge. This is an appeal by judgment creditors 
of the Granité Brick Company, from the decree of the District Court, 
directing distribution of the proceeds of sale of the property of the 
corporation, made pursuant to the decree of the court in No. 1307, 

Granité Brick Co. et al. v. Titus, 226 Fed. 557, C. C. A. . The 

decree appealed from by the défendant, in that case, having been 
affirmed, the sole question presented upon this record is whether ap- 
pellants, holding judgments against the Granité Brick Company, ren- 
dered in independent actions in the state court, subséquent to the 
filing of the bill in that suit, are entitled to be paid from the proceeds 
of the sale of its property before any portion thereof is applied to 
the simple contract debts. 

The original bill was filed by appellee Edward H. Titus, March 
29, 1912. A temporary restraining order was entered on the same 
day enjoining the défendant the Granité Brick Company from execut- 
ing a mortgage or otherwise incumbering its property until the "fur- 
ther order of the court." 

On May 9, 1912, the Clinchfield Fuel Company obtained a judgment 
by default against the Granité Brick Company, in the court of com- 
mon pleas of Richland county, S. C, for $961.73 and cost. Judgments 
against the défendant company were obtained in the same court by 
the other appellants, prior to November 8, 1912, ail of which, under 
the state statute, constituted liens on the real estate of the Granité 
Brick Company. An order of référence was made, and, upon con- 
firmation of the report of the standing master, a decree was passed, 
May 7, 1914, directing the sale of the property of the company. 

Appellant Clinchfield Fuel Company filed a pétition in the cause 
on May 14, 1914, setting forth the recovery of judgments constituting 
liens on the corporate property, and asking that the decree be so 
modified that, from the proceeds of the sale, the judgment liens, at- 
taching prior to the appointment of a receiver, be paid after the pay- 
ment of the cost, before any portions of said proceeds be applied to 
the payment of the debts of the simple contract creditors. Appellee 
Titus filed an answer to the pétition, in which several questions were 
raised. The District Judge, in his decree, says : 

"Thèse judgments were ail obtained by default against the Granité Brick 
Company, posterior to the filing of the complaint herein. They are, in no wise, 
more meritorious, as claims against the Granité Brick Cîompany, than the oth- 
er claims set up anû established before the standing master. They daim pri- 
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ority simply because judgment bas been actually entered In their favor and, 
under the statutes of Soutli Carollna, there Is given to a judgment, duly en- 
tered a lien upon ail of tbe real estate of tbe judgment debtor in the county 
in whlcb tlie judgmeiits were entered, in the county of Richland, in which the 
property sold under the order of the court was situated." 

He denied the pétition, and the judgment creditors appealed. 

[ 1 ] Appellees filed a motion in this court to dismiss the appeal upon 
the ground that a number of simple contract creditors of th.e Granité 
Brick Company, other than Edward H. Titus, the plaintiff in the orig- 
inal suit and the purchaser at the sale, were necessary parties to the 
détermination, by this court, of the question raised on the appeal. 
Their claims were proven and allowed by the standing master, and no 
citation was issued to them, nor hâve they come in and submitted their 
rights to the détermination of the court, otherwise than by proving 
their debts. The court decreed that the défendant company was in- 
debted to Titus, the plaintiff, in the original suit, in the sum of %72,- 
222.95 and to other simple contract creditors in sums aggregating about 
$8,000. The property sold for $15,250. The citation was served 
on Edward H. Titus, who is the principal and real party interested 
in the question raised by the appeal and who appears in, and opposes, 
the pétition of appellants. It is manifest that the real substantial 
party interested is before the court, and that every question open to, 
or which could be raised by, the other creditors, has been presented 
by the learned counsel representing him. 

[2] In Gilbert v. Hopkins, 198 Fed. 849, 117 C. C. A. 491 (C. C. 
A., 4th Cir.), it was held that tlie court, upon appeal, or writ of error, 
acquired jiirisdiction by the issuance of the writ, or taking the appeal 
within the time limited, and that, in this way, the cause is brought 
within the jurisdiction of the court, and, although the writ or appeal 
may be defective, yet such defect, even to the extent of inserting a 
party omitted before, may, under section 1005, be corrected, although 
the period within which a new writ of error could be sued out from 
the date of the original judgment has elapsed. If it appeared, or was 
suggested, that the other creditors could be injured by the disposition 
of the appeal, a citation would now be issued and the cause retained 
until they were heard. It is manifest that every question open to them 
has been presented by appellee Titus. The sole question for décision, 
therefore, is whether the lien acquired by the judgment creditors, sub- 
séquent to the filing of the bill, but before the appointment of the 
receiver, entitles them to be paid from the proceeds of the sale of 
the property, befôire any part thereof is applied to the payment of 
the simple contract debts. The learned District Judge was of the opin- 
ion : That the original suit was a creditor's bill for winding up and 
bringing to sale the property of an insolvent corporation for the pur- 
pose of paying its indebtedness, and that the court thereby, that is, 
by the filing of the bill and service of the subpœna, acquired jurisdic- 
tion over, and possession of, ail of the property and assets of the cor- 
poration, for the purpose of an équitable distribution, and that, among 
ail the creditors in like circumstances, at the time of filing the bill, 
equality is equjty. That, "save under spécial circumstances, or provi- 
sions of law, no lien can be acquired upon property thus in control 
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of the court for that purpose except by the decree of the court thus 
having control and jurisdiction." 

Conceding this to be a correct statement of the gênerai doctrine, 
recognized and enforced by courts of equity, appellants insist that the 
conclusion reached in this instance is erroneous for that the original 
bill, correctly interpreted, is not within the class of cases to which the 
doctrine applies, and that no decree or order was made, prior tOi the 
rendition of the judgments, making the creditors parties, or enjoining 
them f rom pursuing their légal remédies, nor was any receiver of the 
property of the corporation appointed, until November 8, 1912. 

An examination of the bill discloses that the plaintifif Titus alleged 
that the corporation was indebted to him in a large sum for the security 
of which he held a large humber of shares of the capital stock, with 
a right to vote same in stockholders' meeting ; that at a meeting held 
by the other stockholders he was excluded and denied the right to 
vote his stock; that at such a meeting a resolution was adopted au- 
thorizing and directing the issue of the bonds of the corporation to the 
amount of $50,000 and the exécution to the Columbia Savings Bank 
& Trust Company of a mortgage or deed in trust, on ail of its prop- 
erty, to secure the payment of the bonds. The bill sets out, at length, 
a history of the transactions between the plaintifï and the company, 
which appear in the opinion filed in the appeal of the Granité Brick 
Company. He allèges that the corporation is insolvent, and that it 
is the purpose of the stockholders and directors to use no part of the 
proceeds of the bond issue secured by a mortgage on its property in 
paying his claim or any part thereof, but that it intended to use said 
proceeds in part payment of other indebtedness of said company, now 
past due. He prays that the corporation be enjoined from executing 
or issuing any bonds, or mortgaging its property; "that receivers be 
appointed for the said Granité Brick Company, with the usual rights 
and powers in such cases; that ail persons be enjoined and restrained 
from bringing any suit or other proceeding against said Granité Brick 
Company, except in this action; that the creditors be called in and 
required to prove their claims, under proper order of this court and for 
such other and further relief as may be just and proper." 

On May 16, 1912, a decree was made, reciting the conclusion reached 
by the leamed judge, continuing the injunction until the hearing. The 
motion for the appointment of a receiver was denied because "it does 
not appear that the appointment of a receiver, at this time, is neces- 
sary for the préservation of the property." Leave was given "to any 
party to the cause to move thereafter for a receiver, should circum- 
stances then seem to require it." Creditors were not, at this time, 
enjoined from bringing suits against the company, nor was any order 
made calling upon creditors to file their claims. An appeal was taken 
from this decree, and, upon the hearing, the action of the court was 
affirmed. 

A cross-bill having been filed by the défendant company, on No- 
vember 8, 1912, a decree was made referring the cause to a standing 
master to hear testimony and take proof as to ail the issues arising upon 
the bill and cross-bill and report to the court. The decree recites : 
226 F.— 37 
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"At this time, too, the complainant moves the court for the appointment of 
a recelver, as prayed for in the hill of complalnt, and upon considération of tlie 
pleadings, the affidavits and testimony submitted before me ànd whicli bas been 
brougbt to my attention in ttie case of Edward H. Titus and oth.ers, petition- 
ers in bankruptcy, against the Granité Brick Company, with regard to the 
condition and circumstances of the said company, and it appearing that there 
are irreconcilable dissensions between the management of the company, whieli 
are irreconcilable, that the company has stopped opérations, that it is greatly 
Indebted, without resources, or funds, to insure the property against loss or 
damage by flre, and without adéquate means to hâve the property taken care 
of or preserved, and unless some steps are taken for that purpose, the com- 
pany may suffer irrémédiable loss and damage, and for divers other reasons 
appearing to me necessary therefor" a receiver was appointed. 

And it was further ordered that ail persons be enjoined from bring- 
ing any suit, or other proceeding against said défendant, Granité Brick 
Company, except in this action ; that the creditors thereof be called 
in and required to prove their daims under the order of this court, etc. 
In an opinion filed March 7, 1914, the judge finds, as a conclusion of 
fact, that the Granité Brick Company is insolvent — that it is unable 
to pay its debts as they become due in the ordinary course of busi- 
ness. It seems that no call was made for the creditors to file their 
claims as directed in the decree of November 8, 1912. The judge again 
directs that this be done. A decree was made at this time directing 
a sale of the property and further directing that, upon the coming in 
of the report and confirmation thereof, the proceeds of the sale be ap- 
plied first to the payment of the costs and then to ail of the creditors 
of the corporation. At this time the Clinchfield Coal Company filed its 
pétition setting forth the rendition of the judgments and praying for 
their enforcement as liens upon the property, etc. 

[3, 4] On July 9, 1914, upon the coming in of the report of sale and 
its confirmation, a decree was made denying the pétition and directing 
the payment, from the proceeds of sale after paying the cost, of ail the 
debts pro rata. In regard to the contention made by appellants that 
the court of equity had no jurisdiction to entertain the bill upon simple 
contract debts, before being reduced to judgment in actions at law, 
we are of the opinion that, upon the allégations of the bill and the ad- 
missions in the answer, the jurisdiction in equity is amply supported. 
Complainant's allégations show a course of conduct on the part of the 
other stockholders and directors destructive of his rights. His only 
remedy was an appeal to the court of equity. Having acquired juris- 
diction, the learned judge wisely and properly and, with the consent of 
the parties to the suit, proceeded to inquire into the financial condition 
of the corporation and give complète relief to ail parties concemed. 
The authorities appear to hold that, until a decree is passed, either 
enjoining creditors from pursuing their remedy at law, or a receiver 
is appointed, no lien attaches to such property of the debtor as may 
be made the subject of a judgment lien, or upon which an exécution 
may be levied. In respect to such property as can be reached only 
through, or by, a suit in equity-^such as équitable interests in real es- 
tate, choses in action, or other intangible property — the lien attaches 
upon the filing of the bill, and, in the final distribution, the équitable 
maxim that equality is equity prevails. 
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In Purdy v. Doyle, 1 Paige (N. Y.) 558, Chancellor Walworth 
thus States the doctrine : 

"If it (the property) is suCh as the judgment creditors could obtain a spé- 
cifie or gênerai lien on at law, they are entitled to the fruits of thelr superior 
diligence, so far as they hâve sucœeded in getting such lien. But if the prop- 
erty was in such a situation that it could not be reached by a judgment at law, 
and the fund is raised by a decree of this court, and the creditors are obllged 
to corne hère to avail themselves of it, they will be paid upon the footing o£ 
equality only." 

In Lansing v. Easton, 7 Paige (N. Y.) 364, the same chancellor said : 

"The ordinary injunction upon a creditor's blU, whleh only opérâtes upon 
the défendant, wlU not, of course, prevent another judgment créditer from 
levying upon property of the défendant which is the proper subject of levy 
and sale on exécution, before the title of the défendant * * * Is equltably 
divested, by an order for a séquestration thereof or for the appointaient of 
a receiver." 

He f urther says that, unless there is a spécial clause therein to that 
effect, an injunction against the créditer will not prévent him from 
confessing a judgment in favor of another bona fide créditer instead 
of driving him to the expense of a suit at law. 

In Davenport v. Kelly, 42 N. Y. 193, Ingalls, J., says: 

"It is very clear that, as to Personal property which is the subject of levy 
and sale on exécution, a créditer, by an equity suit, acquires no préférence, 
as against a judgment creditor of the debtor, until the entry of an order ap- 
pointing a receiver in such equity suit. The vigilant creditor who, by hls 
exécution, seizes and sells the property of his debtor, before the appointment 
of a receiver in aa equity action, secures a préférence which the law sanc- 
tions and protects." 

In Knower v. Bank, 124 N. Y. 552, 27 N. E. 247, 21 Am. St. Rep. 
700, it is said : 

"By the commencement of an action In equity by a judgment creditor to 
reach the property of his debtor, he obtains a lien upon the choses In action 
and équitable interests of the latter, which lien becomes effectuai, upon the 
recovery of judgment for the relief sought. » » • This rule is not to the 
same extent applicable to property subject to levy and exécution." 

So, it îs said by Mr. High: 

'■The receiver's possession is subject to ail valld and existing liens upon 
the property at the time of his appointment, and does not divest a lien previ- 
ously acquired in good falth. And when creditors bave obtained judgments 
against their debtors, wiiich are a lien upon his real estate, prier to the ap- 
pointment of a receiver of the debtor's property and estate, the receiver la 
seized of the land subject to thë lien of the judgments." Éecelvers, $ 138; 
Smith's Eq. Rem. Creditors, § 222. 

In Freedman's Sav. & Trust Co. v. Earle, 110 U. S. 710, 4 Sup. 
Ct. 226, 28 L. Ed. 301, Mr. Justice Matthews, reviewing the authori- 
ties, quotes with approval the language used by Chancellor Kent in 
M'Dermutt v. Strong, 4 Johns. Ch. (N. Y.) 687 : 

"Though it bë the favorite policy of this court to distrlbute assets equally 
among creditors, pari passu, yet whenever a judicial préférence has been 
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estabUshed, by the superior légal diligence of any creditor, that préférence 
Is always preserved in the distribution of assets by this court" 

. Justice Shepherd writes an interesting discussion of the several 
kinds of creditors' suits, pointing out the procédure and priori ties ac- 
quired and enf orced in Hancock v. Wooten, 107 N. C. 9, 12 S. E. 199, 
11 t. R. A. 466. 

The procédure, by which the court appointing the receiver protects 
liens attaching prior to the order of appointment, as pursued by the 
court in this case, is pointed out in Com. Roofing Co. v. North Am. 
Trust Co., 135 Fed. 984, 68 C. C. A. 418; 3 Street's Fed. Eq. Procé- 
dure, § 2586. 

Appellants insist that the learned judge below erroneously treated 
plaintiiï's suit as a creditor's bill, filed for the purpose of winding up 
and bringing to sale, under the direction of the court, the property of 
an insolvent corporation. They further insist that the jurisdiction of 
the court cannot be sustained upon that theory or construction because 
the plaintiiï's claim had not been reduced to judgment. Whatever may 
hâve been said by the défendant corporation upon this view of the 
original cause, before submitting to the jurisdiction of the court, is 
immaterial in the disposition of this appeal. The plaintiff was clearly 
entitled to invoke the jurisdiction for the protection of his rights as a 
stockholder. It may be that, upon the bill, the injunction restraining 
the Granité Brick Company from executing the bonds and mortgage 
or otherwise incumbering its property was the only relief to which 
plaintiff was entitled. The allégations in the original bill and of the 
cross-bill discldséd a serious controversy between the managing officers 
of the corporation and the plaintiff. It was manifest that, until this 
controversy was settled it was not possible for the corporation to con- 
tinue its opérations; that if plaintiff 's contention vras sustained the 
Company was insolvent. Recognizing this condition, the parties to 
the original suit stipulated that the court should proceed to administer 
the property and protect the rights of ail parties interested. The re- 
suit demonstrates the wisdora of this procédure. 

Gonceding that the original suit was properly treated as a creditor's 
bill, and that the corporation was insolvent, the authorities hold that, 
until a decree was passed enjoining suits, or appointing a receiver, 
the creditors, other than Titus, were entitled to prosecute their légal 
remédies for securing payment of their debts. 

"A creditor of an Insolvent corporation Is entitled to pursue the ordinary 
légal and équitable remédies for tfae enforcement of his claims, unless he is 
restrained from doing so at the suit of the corporation or of other creditors. 
îïeither the corporation, nor other creditors, would be able to prevent hlm from 
pursulng the ordinary remédies given to creditors, except by instituting pro- 
ceedings for the purpose of securing a gênerai distribution of the companies' 
assets, and by obtaining the appointment of a receiver, or at least a restrain- 
ing order." 2 Morawetz, Priv. Corp. § 864. 

[5] The learned judge was impressed with the fact that, but for the 
institution of the suit by appellee Titus, the corporation would hâve 
executed the bonds and mortgage, thereby depriving appellants of the 
opportunity to secure a judgment lien upon its property. This is 
douhtless true and appeals to the conscience of the chancellor to in- 
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voke and apply the maxim that equality is equity; but, in dealînè'with 
property capable of being subjected to légal remédies, liens, and levies, 
equity follows the law. While appellants' judgments were,taken by 
default, it is not suggested that any valid défense was open to the cor- 
poration, or tlîât they were obtained by any collusion betwe'en the cred- 
itors and the officers of the corporation, as in Rubber Co. v. Àro. Oak 
Leather Company, 181 U. S. 434, 21 Sup. Ct. 670, 45 L. Ed. 938. 

We are of the opinion that, in denying the pétition of appellants to 
direct the payment of their judgments, after the cost from the procëeds 
of the sale of the real estate of the corporation, there was error. This 
will be certified to the end that the decree may be corrected in accord- 
ance with this opinion. 

Rêver sed. 



SWAYNE & HOYT, lac, v. BAESOH. 

(Circuit Court of Appeals, Ninth Circuit. Apgust 9, 1915. Rehearlng Denled 

November 8, 1915.) 

No. 2510. 

1. IpIasteb and Servant <®=5>284 — IlBa.ATioN — Question fob Juet. 

In an action for Personal Injury to plalntlff wblle worklng on a dock 
In dischargiag a vessel, fceW on the évidence that whether the défendant, 
as managing agent of the vessel, was Indivldually liable as plaintiff's em- 
ployer was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent DIg. {§ lOOO- 
1090, 1092-1132 ; Dea Dlgi. <S=»284.] 

2. Masieb and Seevant <g=>277 — Disclosube of Part of Knowledge. 

The fact that a dock laborer employed by défendant in dlscUaiglng a 
vessel acknowledged recelpt of money by slgning a pay roU, headed, "from 

Captain for account of above steamer and her owners," was not 

concluslve proof to him that the défendant was not the owner as welï as 
the manager, and did not put hlm upon inqulry, slnce a third person's 
knowledge of facts and drcumstances which, if reasonably foUowed by 
inqulry, would hâve disclosed the principal, does not operate to relleve 
the agent from Personal Uabillty, but such person must hâve actual knowl- 
edge of the prlncipars identlty. 

[Ed. Noté. — For other cases, see Master and Servant, Cent Dlg. § 053 ; 
Dec. Dig. <S=»2T7.] 

8. Appeal and Eeeob <S=»274 — Instbuctions — Scope of EJxcbptioh. 

In an action for Personal injury to a dock laborer while discharglng a 
vessel, an exception to the refusai of defendant's instruction that the fore- 
man and engineer operatlng the winch were plaintlfTs fellow servants, for 
whose négligence he could not recover, taken on thé ground that theOregon 
Employers' Uabillty Act (Laws 1911, p. 16) did not apply to the unloadlng 
of vessels engaged In Interstate commerce, did not question an Instruction 
that under the state law ail machinery not operated by hand, whenever 
It was necessary for safety, should be provided wlth a System of commua 
nlcatlon signais, and that defendant's fallure to comply therewlth would 
be négligence entitling plalntlff to recover, but only questloned the part 

^^^For other cases see same tople & KBY-NUMBER In ail Key-Numbered Dleeat» £ Indexai 
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; of the State law provMlng that the négligence of a superinteadent should 
not be a défense to an action. 

[Ed. Note. — For other cases, see Appeal and Etror, Cent Dig. |§ 1631- 
16Ï5 ; Dec. Dig. ■<®=:5274.] 

4. Mastee and Servant <g==287 — Mastéb's Liability — Fellow Servants. 

It could not be said, as a niatter of law, that the mate of a vessel super- 
Intending its discharge, with i)ower to discharge the dock laborers, was a 
fellow servant of a dock laborer. 

[Ed- Note. — For other cases, see Master and Servant, Cent Dig. |§ 1034, 
1045, 1051, 1052, 1054-1067 ; Dec. Dig. <S=»287. 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smltli, 
'8 G. C. A. 668; Fllpp^n v. Kimball, 31 G. G. A. 286.] 

5. Master and Servant i©=»182 — ^Mastee's Liabilitt — B^ixow Servants— 

Statutes. 

Plaintiff, employed in Oregon by défendant, a local corporation, as a 
docli laborer in the discharge of a vessel, in hls common-law action for 
damages for Injuries sustained, was entitled to the protection of Oregon 
Laws 1911, p. 16, deelaring that négligence of a fellow servant sliall not 
be a défense to a servants action for injury from the négligence of any 
person engaged in superintendence. 

[Ed. Note. — For other cases, see Master and Ser\'ant, Cent. Dig. §§ 371, 
372 ; Dec. Dig. ©=182.] 

6. Commerce <S=>57 — Régulation — Masteb and Servant. 

The Oregon statute, deprivlng an emp-loyer of the défense that the négli- 
gence resulting in injury to a servant was that of a foreman, is not a 
régulation of or a burden ou Interstate commerce, but a law elearly with- 
fn the powèr of the state to enact as to Injuries througlh négligence in ac- 
tions arislng wlthin the state as to ail persons engaged in business there- 
tn, whether snch business is connected with Interstate commerce or not 

[Ed. Note.— For other cases, see Commerce, Cent Dig. §§ 72-76, 88, 90, 
©2-102 ; Dec. Dig. <S==>57.] 

7. Master and Servant <®=>131 — Mastee's Liability — State Régulation — 

Police Pojveb. 

A state may, in the exercise of Its police power, whenever necessary for 
the safety of persons employed at and about machinery, enact the humane 
and reasonable requirement that there shall be a System of communication 
by signais for the protection of its citizens and those within its jurisdic- 
tlon. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 265, 
279 ; Dec. Dig. <S=>131.] 

8. ADMIEALTY ®=»20 — JUEISDICTION— TOET — PERSONAL InJUET TO DoCK LA- 

BORER. 

In an action ,at law for Injury sustained by plaintiff while working on 
a dock in défendants employ in dlscharglng a vessel, the Oregon employ- 
ers' liability law, providing that whenever necessary for the safety of per- 
sons employed In and about it,'all machinery not operated by hand power 
shall be provlded with a System of communication by means of signais, was 
applicable whëre the injury oeeafred on the dock, slnce the case was not 
within the admlralty jurisdlctlon, nor was the state law rendered inap- 
plicable bythe fact that the plaintiff 's contract of employment was a mari- 
time contraot, sinee the plaintiff was sulng, not upon the contract, but on 
the ground of défendants négligence. 

[Ed. Note.— For other cases, seé Admiralty, Cent Dig. §§ 216, 225, 231 ; 
Dec: Dig. <S=i>20.] ' 

9. Admibalty <®=:3l8— Jurisdiction — Tort. 

The test of admiralty jurisdiction in tort is locallty ; where the cause of 
action is completed on navigable waters, admiralty has jurisdiction, but 

^ssFor other cases see same tapie & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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where it Is complétée! on land, the remedy belongs to th© courts of com- 
mon law. 

[Ed. Note.— For other cases, see Admiralty, Cent. Wg. §§ 206-221 ; Dec. 
Dig. .S=:=1S. 

Admiralty jurlsdietion of torts, see notes to C5ampbell v. H. Hackfeld & 
Co., 62 C. C. A. 279 ; Monongaliela Kiver Consol. Coal & Coke Co. v. Schin- 
nerei-, 117 C. C. A, 203.] 

10. ADMIBAXTY <§=1 — JUEISDICTION — 'STATE LEGISLATION. 

The maritime law of tlie United States subsista as an entirety, of whlch 
the fédéral courts hâve exclusive jurisdictlon, and must be administered 
by them unaffected by state législation. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. §§ 1-17; Dec. 
Dig. <S=3l.] 

11. Admiralty <S=a21— Jubisdiction — Tobt on Navigable Watees. 

In the absence of a remedy by maritime law, a state statute may 
furnlsh a remedy for death which occurs from tort on navigable waters, 
whicli remedy may be enforced in a proceeding in admiralty. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §| 218-220; Dec. 
Dig. <g=»21.] 

12. Courts <S=5322 — United States Courts — Divbrsitt ov Citizenship— 

Smbndment of Complaint. 

Under Act Gong. Mareh 3, 1915, c. 90, 38 Stat 956, permlttlng an amend- 
nient in the appellate court so as to show on the record diverse citizenship 
and jurlsdietion, plalntifE, in an action at law for Personal Injury whlle 
In the employ of défendant, brought in the fédéral court on ground of dl- 
versity of citizenship, whose complaint properly allegied the citizenship of 
défendant but did not allège bis own citizenship, mlght amend so as to 
show the diversity of citizenship. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 876-881, 887; Dec. 
Dig. ®=>322.] 

lioss, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Action by Gustav Barsch against Swayne & Hoyt, Incorporated. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Ira A. Campbell and John F. Cassell, both of San Francisco, Cal. 
(Snow & McCamant and George B. Guthrie, both of Portland, Or., of 
counsel), for plaintifï in error. 

Giltner & Sewall, of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The parties herein will be designated 
plaintiff and défendant, as in the court below. The plaintifiP recovered 
a judgment against the défendant, a corporation, for damages on ac- 
count of Personal injuries sustained by him while working on a dock 
in dischargihg the cargo of the steamer Camino, at Portland, Or. 

[1,2] One of the assignments of error is that the court denied the 
defendant's request to instruct the jury to return a verdict for the de- 
fendant on the ground that, by the uncontradicted évidence in the case, 
the défendant was the managing agent only of the steamship. The 
assignment raises the question whether there was évidence to go to 
the jury to show that the défendant, rather than the owner, was in- 

Ê=»For other cases eee same topio & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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dividually responsible as the employer o£ the plaintiff. The défendant 
was a corporation of the state of California, doing business there, and 
at Portland through its local agent Kennedy. Kennedy testified that 
it was his duty to act for the défendant in the capacity of agent in 
directing the movement of ships that were being run into the port of 
Portland, to pay ail bills for the ships, including the bills of men who 
helped to load and unload the same ; that the plaintiff was on the de- 
f endant's pay roll, and was working for the défendant ; that he (Ken- 
nedy) accounted to the défendant for the money paid ont to the men; 
that it was the defendant's money that he was paying out to the men 
for unloading the ship ; that he did not report the accident to plain- 
tiff to the owner, but to the défendant ; that the défendant was the 
managing agent of the Camino, with power to direct the movements 
and the opérations of the officers and crew, and that it employed the 
officers of the ship. There was évidence, also, that when the plaintiff 
made his claim for damages, Kennedy sent him to the défendant at 
San Francisco, and that he there had negotiations with the défendant 
with a view to a settlement, and that the officers of the défendant did 
not disclaim their responsibility, or deny that the plaintiff had been 
working for the défendant, and the plaintiff testified that- they ac- 
knowledged that the Camino was operated by them. Kennedy testified 
that, at the instance of the défendant, he took the plaintiff to a doctor 
after his return f rom San Francisco. It is not disputed that on the bow 
of the Camino were painted the words, "Swayne & Hoyt, Managers." 
The défendant, while admitting' the gênerai rule that if an agent 
would avoid liability on a contract which he enters into in his capacity 
as agent, he must disclose the identity of his principal contends that its 
principal was sufficiently disclosed by the words at the head of the 
pay roll, on which the plaintiff acknowledged receipt of money "from 

Captain — for account of above steamer and her owners." But 

there was évidence that the plaintiff signed the pay roll without reading 
the printed form thereof ; and, even if he had read it, it was not con- 
clusive proof to him that the défendant itself was not the owner as 
well as the manager. Nor was the plaintiff put upon inquiry by those 
words in the pay roll. 

"Knowledge by the thlrd person of facts and clrcmnstances which would, if 
reasonably f ôlibwed by inquiry, bave disclosed the identity of the principal 
does not operate to relieve the agent from Personal liability, but the third per- 
son must bave actual knoWledge of the principal's identity." 31 Cya 1558, 
note, and cases there cited. 

In Ye Seng Co. v. Corbitt (D. C.) 9 Fed. 423, Judge Deady held 
that the signature of the agents, "Corbitt & Macleay, Agent for Own- 
ers of the' American Bark Garibaldi, of Portland, Oregon," was not 
sufficient to disclose the name of the principal. See, also, Farrell v. 
Campbell, 3 Ben. 8, Fed. Cas. No. 4,681. In this connection the de- 
fendant advances the contention that what was done on board the 
Camino must hâve beén done by authority of the owners represented 
by the master, and tliat the plaintiff, who was employed by Kennedy 
for the défendant, was serving a différent employer, and it invokes 
the rule that when two masters are engaged in a common undertaking, 
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one is not liable to his servant for an injury occâsioned by the servant 
of the other. There is in the record no exception or assignment of 
errer which taises the contention so made, but it is a sufficient answer 
to it to say that there was évidence that the défendant had full charge 
of the opération of discharging the ship. It was the manager of the 
ship, Mfith its corporate name painted thereon as manager, and the 
jury may hâve found that the défendant, by its own authority, had 
placed in charge of the whole opération the mate, vi'ho was shown to 
hâve been the superintendent in charge. In view of ail the évidence 
we think that the question of the defendant's Hability was properly left 
to the jury. 

[3] It is contended that the trial court erred in applying as the law 
of the case the employers' liability law of Oregon. But no exception 
was taken to the charge of the court that under the statute of the 
State of Oregon, ail machinery other than that operated by hand power, 
whenever necessary for the safety of persons employed in and about 
the same, or for the safety of the gênerai public, shall be provided 
with a System of communication by means of signais, or to the instruc- 
tion which foUowed that, if the jury found that the injury to the 
plaintiff was caused by the failure of the défendant to comply with 
the provisions of that statute, that failure would be négligence within 
the meaning of the law, and would entitle the plaintifï to recover. 

Bût it is said that in efïect an exception was reserved to that por- 
tion of the charge by the exception which was saved to the refusai of 
the court to instruct, as requested by défendant, that the foreman and 
the engineer operating the winch were fellow servants of the plaintiff, 
and that for négligence of the foreman the plaintiff could not recover 
in the action. The ground of the exception was that the employers' 
liability law of the state of Oregon had no application to the loading 
or unloading of vessels coming in and out of the city of Portland, 
and engaged in Interstate commerce. It is too clear to require dis- 
cussion that the exception called in question only that portion of the 
state employers' liability law which provided that the négligence of the 
superintendent, manager, foreman, or other person in charge or con- 
trol of the work shall not be a défense to such an action. 

[4] The sole question, therefore, presented to this court on the as- 
signment is whether it was error to refuse the requested instruction. 
The refusai of that instruction was not error, for two reasons : First, 
upon the évidence, and irrespective of the Oregon statute, the court 
would not hâve been justified in charging the jury that the foreman 
ref erred to in the requested instruction was, as a matter of law, a 
fellow servant with the plaintiff. The foreman was Ahlin, the mate 
of the vessel, and he was in full charge of the opération of unloading 
the same, in the progress of which the plaintiff was injured. There 
was a dock boss named Dosch, who had direction of the movements 
of the men on the dock, but the "gênerai superintendent over ail," as 
the plaintiff testified, was the mate, and ail who were engaged in the 
opération took their orders from him. As the défendant was a cor- 
poration of California, and was engaged in a work of discharging the 
ship at a dock* in Oregon, it was necessarily represented at that place 
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by some officer, and that officer evidently was the maté. There was 
no testimony to the contrary, although one of the witnesses testified 
that the gênerai superintendent over ail was "the mate and Mr. Ken- 
nedy." Kennedy was the local agent of the défendant corporation at 
Portland, and kept the pay roll. Dosch, the dock foreman, engaged 
the men from the secretary of the Longshoremen. It does not ap- 
pear from the testnnony who had the power to discharge the men, 
but it should be assumed that the mate had that power, from the fact 
that he was the gênerai superintendent over ail who were engaged in 
the work, and it may be assumed that he was made superintendent by 
the défendant, for it was the manager of tlie ship. 

[5] Second, it was nOt error to refuse the requested instruction, for 
the reason that General Laws of Oregon 1911, p. 16, provide that nég- 
ligence of a f ellow servant shall not be a défense to an action brought 
to recover for injuries suiïered by an employé in the case of the neg- 
lect of any person engaged as superintendent, manager, foreman, or 
other person in charge or control of the works, plant, machinery, or 
appliances. The plaintifï was employed in the state of Oregon, not 
by the ship or by her owners, but by a corporation locally operating 
there, to engage in a work in that state, and in his common-law ac- 
tion to recover damages for injuries sustained in that work, he is 
entitled to the protection of that provision of the state statute. 

[6] We find no merit in the contention that because the Camino 
was engaged in Interstate commerce that statute was inapplicable. 
There can be no question that, until Congress enacted a law regulat- 
ing the same subject-matter, the state had the power to enact and en- 
force its own statute. The décision in South Covington Ry. v. Cov- 
ington, 235 U. S. 537, '35 Sup. Ct. 158, 59 L. Ed. 350. cited by the 
défendant, is not authority to the contrary. The statute of Oregon 
which deprives an employer of his défense on the ground that the 
négligence was that of a foreman is not a régulation of, and does not 
impose a burden on, Interstate commerce. It is a law afîecting lia- 
bility for injuries through négligence in actions arising within the ju- 
risdiction of the state, which it was clearly within the power of the 
state to enact as to ail persons who are engaged in business in the 
state, whether their business is connected with Interstate commerce 
or not. We may assume, although it is not very clearly shown, that 
the Camino was in the coasting trade between San Francisco and 'Port- 
land, and was engaged in Interstate commerce. The défendant, a cor- 
poration engaged in unloading the vessel, was subject to the state 
law, just as railroads engaged in Interstate commerce are, in the ab- 
sence of a fédéral statute regulatirig the same matter, subject to the 
local law. Such a law becomes the rule of décision in the fédéral 
courts under the provisions of section 721, Rev. St. (Comp. St. 1913, 
§ 1538). It was uniformly recognized by those courts prior to Act 
Cong. April 22, 1908, c. 149, 35 Stat. 65 (Comp. St. 1913, §§ 8657- 
8665) which abrogated the fellow-servant rule as to the liability of 
interstate common carriers by railroad to their employés, that state 
statutes, abrogating the fellow-servant rule with respect to railroad 
companies which did business in the state, were applicable to railroad 
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companies engaged in interstate commerce in the state. Texas & Pa- 
cific R. R. Co. V. Carlin, 189 U. S. 354, 23 Sup. Ct.:585, 47 L. Ed. 
849. The constitutionality of such a state statute was affirmed in 
Missouri Railway Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 1161, 
32 h. Ed. 107, Louisville & Nashville R. R. Co. v. Melton, 218 U. S. 
36, 30 Sup. Ct. 676, 54 E. Ed. 921, 47 L. R. A. (N. S.) 84, and Mobile 
J. & K. C. R. R. V. Turnipseed, 219 U. S. 35, 31 Sup. Ct. 136, 55 
L. Ed. 78, 32 L. R, A. (N. S.) 226, Ann. Cas. _1912A, 463. And even 
if the provision of the Oregon act which requires the usé of a signal 
System were called in question in this case, which it is not, it would 
clearly be within the exceptions recognized in South Covington Ry. v. 
Covington, wherein it was held that a state may, in the exercise of its 
police power, in the interest of public health and safety, and in the 
absence of législation by Congress, enact régulations which incidentally 
or indirectly affect interstate commerce. Thus the court in that case 
admitted the authority of the city of Covington to forbid a railroad 
Company to permit any passenger to ride upon the rear platform of a 
car unless the same were provided with a suitable rail' or barrier, and 
in Atlantic Coast Line v. Georgia, 234 U. S. 280, 34 Sup. Ct. 829, 58 
L. Ed. 1312, the court said: 

"Id the absence of législation by Congress, the states are not denied the 
exercise of thelr power to secure safety in the physicàl opération of railroad 
trains within thelr territory, even though such trains are used in interstate 
commerce." 

I 

[7] In that case the court affirmed the power of a state to require 
railroad companies to use on their locomotives electric headlights of 
specified form and power, to secure safety in the physical opération 
of railroad trains in, or passing through, the state. Similar décisions 
are Hennington v. Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, 41 L. 
Ed. 166, affirming the power of a state Législature to forbid the run- 
riing of freight trains on any railroad in the state on Sunday, New 
York, N. H. & H. Railroad v. New York, 165 U. S. 628, 17 Sup. Ct. 
418, 41 L. Ed. 853, recognizing the power of a state to forbid any 
steam railroad doing business in the staté to beat its passenger cars on 
other than mixed trains, by any stove or furnace kept inside of the 
car, and Chicago, R. I. & Pac. Ry. Co. v. Arkansas, 219 U. S. 453, 31 
Sup. Ct. 275, 55 L. Ed. 290, declaring valid a state statute which pre- 
scribed a certain number, not unreasonable, for the crews of freight 
trains on ail railroads in the state whose lines were more than 50 miles 
in length, and holding that such a statute was not a burden on inter- 
state commerce. It is certainly in line with thèse authorities to hold 
that the state of Oregon may, in the exercise of its police power, when- 
ever necessary for the safety of persons employed in and about ma- 
chinery, make the humane and reasonable requirement that there shall 
be a System of communication by means of signais for the protection of 
the lives and limbs of its citi zens and the people within its jurisdiction. 

[8-11] The défendant contends that the Employérs' Liability Act 
of Oregon is not applicable, for the further reason that the steve- 
dore's employment is a maritime contract, and is controUed by the 
naritime law, that maritime law is to be applied in determining ail 
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thé obligations arising f rom the contract, and that a state Législature 
cannot enlarge such obligations or change the maritime law. The 
action in the case at bar was not brought in admiralty. The paper 
which "the plairitiff iîled was not a libel in personam, but a complaint 
in an action at law, and as an action at law the case was tried be- 
fore a jury. The décision in Atlantic Transport Co. v. Imbrovek, 234 
U. S. 52, 34 Sup. Ct 733, 58 L. Ed. 1208, 51 h. R. A. (N. S.) 1157, cited 
by the.defendant, îs not authority for the proposition that there would 
hâve been jurisdiction in admiralty. What was decided in that case 
was that admiralty had jurisdiction of a suit in personam to recover 
for injuries sustained by an employé who is engaged in loading a 
vessel at a dock in navigable waters, the employé having been injured 
while at work on the vessel. The court reafirrmed the gênerai prin- 
ciple "that the test of admiralty jurisdiction in tort in this country is 
locality." The opinion cites and leaves undisturbed a long Une of dé- 
cisions madei both before and since the décision in The Plymouth, 3 
Wall. 20, 18 h. Ed. 125, that where the tort is committed, not on the 
vessel, but on the shore or on a dock, or where it is committed partly 
on land and^ partly oi> water, the question whether admiralty bas 
jurisdiction over it is determined by the place of the damage, and 
not by the place of the origin of, the tort. Some of the cases cited 
are included in the following: The Mary Stewart (D. C.) 10 Fed. 
137; The Ottawa, 1 Brown's Adm, 356, Fed. Cas. No. 10,616; 
The Mary Garrett (D. C.) 63 Fed. 1009; The Maud Webster, 8 Ben. 
547, Fed. Cas. No. 9,302 ; Bain v. Sandusky Transportation Co. (D. 
C.) 60 Fed. 912; 'The Albion (D. C.) 123 Fed. 189; The Bee (D. 
C.) 216 Fed. 709; The H. S. Pickands (D. C.) 42 Fed. 239; Hermann 
v. Port Blakely Mill Co. (D. C.) 69 Fed. 646; Cleveland Terminal 
R. R. V. Steamship Co., 208 U. S. 316, 28 Sup. Ct. 414, 52 L. Ed. 
508, 13 Ann.' Cas. 1215; Martin v. Wèst, 222 U. S. 191, 32 Sup. Ct. 
42, 56 h. Ed. 159, 36 L. R. A. (N. S.) 592. Among the cases cited 
with approval is The H. S. Pickands (D. C.) 42 Fed. 239. In that 
case the libelant was engaged in making repairs on the ship. In 
attempting to go on shore to procuré other material, he mounted a 
ladder which, being unfastened at the base, slipped, throwing him 
down upon the wharf, by reason of which he was severely injured. 
Said.Judge Brown in deciding the case: 

"I ana clear in my opinion ttiat a court of admiralty has no jurisdiction of 
this case. It bas never been doubted slnee the case of The Plymouth, 3 Wall. 
20 [18 L. Ed. 1253,' ithat, to enable us to take cognlzance of a maritime tort, 
the injuj-ymjist hâve been consummated,. and the damage received, upon the 
water. The mère f act that the wrongf ul act was done upon a ship is insuffi- 
cient." 

Irt The Plymouth it was said: 

"Tie wrorlé and irijury cotaplained of must hâve been committed whoUy 
upon the highseaa or navigable waters, or, at least, the substance and con- 
§ummation. ;of th^;same must hâve taken place upon thèse waters to be with- 
in tl(ç admiralty .iu^sdictlon. ïn other words, the cause of damage, in techni- 
Càl langua'gè, whâtever elsé attended It, must hâve there been complète." 

The différence between Atlantic Transport Co. v. Imbrovek and the 

présent icase is the différence between land and sea. Imbrovek was 
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injured whîle working on the ship. Barsch, the plaintiff hère, was 
injured while working on the dock. 

The cases specially relied upon to sustain the contention that the 
case at bar is ruled by the maritime law are The Henry B. Smith 
(D. C.) 195 Fed. 312, and Schuede v. Zenith S. S. Co. (D. C.) 216 
Fed. 566. In The Henry B. Smith, which was a suit in rem in the 
admiralty to recover for personal injuries, the court went no further 
than to affirm the gênerai ruie that the maritime law of the United 
States subsista as an entirety, of which fédéral courts hâve exclusive 
jurisdiction, and that it must be administered by them unaffected by 
State législation. That rule, it may be observed, is well settled. But 
it is equally well settled that in the absence of a remedy by maritime 
law, a State statute mây fumish a remedy for death which occurs from 
tort on navigable waters, which remedy may be enforced in a pro- 
ceeding in admiralty. Mr. Justice Holmes, in The Hamilton, 207 
U. (S. 398, 404, 28 Sup. Ct. 133, 134 (52 L. Ed. 264) said: 

"The same argument that deduces tbe législative power of Congress from 
the jurisdiction of the national courts tends to establish the législative power 
of the State where Congress bas not acted. Accordingly it has been held that 
a statute, giving damages for death caused by a tort, mlght be enforced In a 
State court, àlthough the tort was committed at sea." 

In that case the court cited The City of Norwalk (D. C.) 55 Fed. 
98, in which Judge Brown held that while that which is peculiar to 
the maritime law, or that which by its Interstate or international re- 
lations would be incompatible with diverse state législation and can 
be changed by Congress alone, state législation is not excluded upon 
maritime subjects of a local nature, nor législation under the police 
power for the préservation of life or health, not incompatible with 
interstate or international interests, in the absence of législation by 
Congress. In McDonnell v. Océan Steam Navigation Co., 143 Fed. 
480, 74 C. C. A. 500, the Circuit Court of Appeals for the Second 
Circuit recognized as applicable the Employers' Liability Act of New 
York (Consol. Laws, c. 31), making a master responsible for the nég- 
ligence of his superintendent, or f oreman, in a case in which the plain- 
tiff's intestate, a longshoreman, was killed by falling through a hatch 
on the defendant's steamship. And in Trauffler v. Détroit & Cleveland 
Navigation Co. (D. C.) 181 Fed. 256, in a similar action, brought, 
however, in admiralty, it was held that référence must be had to the 
employers' liability law of New York in determining the question of 
the liability of the master for the deàth of his servant, who had been 
killed in a collision. In Schuede v. Zenith S. S. Co., the plaintiff had 
brought an action in a state court to recover damages for injuries which 
he sustained as a wheelsman upon a vessel "in waters within the 
jurisdiction of maritime law." The cause was removed to the féd- 
éral court on the ground of, diversity of citizenship. The action might 
hâve been brought in the admiralty, but the plaintiff elected to bring it 
as a common-law action, on account of the advantages accruing to 
him under the Ohio Employers' Liability Act (Gen. Code, § 6244 et 
seq.), clainiing the right to do so under section 24 and subdivision 3 
of section 256 of the Judicial Code of the United States (Act March 
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3, ,1911, c. 231, 36 Stat 1091, IIÔÇ [Comp. St. 1913, §§ 991, 1233]), 
which provides for a saving to suitors a:gainst the exclusive jurisdic- 
tion of admiralty "in ail cases the right of a common-law remedy 
when the common law is compétent to give it." The court held that 
the provisions of the law maritime as to the relation of a seaman to 
his employer are part of, the substance and obligations thereof, which 
cannot be modified by state law, and that in the case of an injury 
to a seaman in the course of his employment the maritime law dé- 
termines his rights in an action to recover therefor, whether his suit 
be brought in a state or in a fédéral court. But in that case the 
plaintifï had the unquestioned right to resort to admiralty, and the 
conclusion of the court was based upon that fact. That this was in 
the niind of the court is shown bythe référence made in the opinion 
to the case of Steamship Co. v. Chace, 16 Wall. 530, 21 L. Ed. 369, 
in which: the court said : 

"Where no remedy exiéts for an Injury in the admiralty courts the fact that 
snch courts exist and exercise jurisdiction in other causes of action leaves the 
state courts as free to exercise jurisdiction in respect to an Injury not cog- 
nizable In the admiralty as if the admiralty courts were unknown to the Con- 
stitution, and had no existence in our jurisprudence." 

In the présent case there could hâve been no jurisdiction in admiralty 
for the reason that the plaintiff was injured while working on a 
dock. The rule, declared in The Plymouth, supra, has ever since been 
followed that jurisdiction of torts in admiralty dépends upon locality ; 
that where the cause of action is completed on navigable waters, ad- 
miralty has jurisdiction, but where it is completed on land, the rem- 
edy belongs to the courts of common law. We cannot assent to the 
proposition that the employers' liability law of Oregon is rendered 
inapplicable by the fact that the contract whereby the plaintiff was 
employed by the défendant was a maritime contract. The plaintiff 
is not suing upon the contract. He is suing upon the breach of the 
implied obligation of his employer to use due care. The argument of 
défendant involves the untenable proposition that while the plaintiff 
could not hâve brought a suit in admiralty, and his only remedy was 
a common-law action, the court which entertained jurisdiction of the 
common-law action was nevertheless required to apply thereto the 
maritime law, and to try the case as if it were sitting as a court of 
admiralty, ail for the reason that the contract under which the plain- 
tiff wais rendering services to the défendant at the time of the injury 
was a maritime contract. 

The remarks of Mr. Justice Blatchford in Johnson v. Chicago, etc., 
Elevator Co., 119 U. S. 388, 397, 7 Sup. Ct. 254, 258 (30 L. Ed. 447), 
express, we think, the law which is applicable to the case at bar. He 
said: 

"Under the décisions of this court in The Plymouth, 3 Wall. 20 [18 L. Ed. 
125], and in Ex parte Phénix Ins. Co., 118 U. S. 610 [7 Sup. Ct. 25, 30 L. Ed. 
274], at the présent term, it must be held that the cause of action la this 
case was not a maritime tort of which a District Court of the United States, 
as a court of admiralty, would tiave jurisdiction, and that the remedy be- 
longed wholly to a court of common law ; the substance and consummatlon 
of the wrong having taken place on land, and not on navigable water, and 
the cause of action not having been complète on such water. This bting so. 
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no reaspn exists why the remedy for the wrong should not be pursued In tUe 
State court, accordlrig to the statùtory method prescrlbed by the law of the 
state, even though that la:w gives a lien on the vessel." 

In Steamship Co. v. Chace, supra, it was said: 

"State statutes, If applicable to the case, constitute the rules of décision In 
commou-law actions, In the Circuit Courts as well as iQ the state courts, but the 
rules of pleading, practice, and of evjdence in the admiralty courts are regu- 
lated by the admiralty law as ultimately expounded by the décisions of thia 
court." 

State courts in actions similar to that which is hère under consid- 
ération bave not doubted the applicability of local statutes which afr^ 
fect the relation between master and servant. Ward v. T. Hogan 
& Sons, 159 App. Div. 490, 144 N. Y. Supp. 514; Worley v. Spreckels 
Bros. Commercial Co., 163 Cal. 60, 124 Pac. 697. We think it clea» 
that if admiralty could hâve had no jurisdiction of this cause of 
action, maritime law has no control over its détermination. 

[12] The ground of jurisdiction in the court below was diversity 
of citizenship. The citizenship of the défendant is properly alleged 
in the complaint, but the plaintifï neglected to allège his own citizen- 
ship. Under the act of Congress approved March 3, 1915, 38 Stat. 
956, c. 90, which permits an amendment in the appellate court in such 
a case so as to show on the record diverse citizenship and jurisdiction, 
the plaintiff will be permitted to file, within 10 days, such an amend- 
ment; and, inasmuch as the question of the defect in the pleadings 
has not been raised by the parties, this order is made without costs 
to the plaintifï. Upon the filing of that amendment, the judgment 
is affirmed. 

ROSS, Circuit Judge (dissenting). The défendant in error brought 
this action in the court below against the plaintifï in error (défendant 
there), to recover damages for injuries sustained while working as a 
stevedore in unloading, f rom the steamship Camino, at a dock in Port- 
land harbor, certain structural iron beams. The ship was owned by 
the Western Steam Navigation Company, "the managing agent" of 
which was the défendant, Swayne & Hoyt, Inc., and, the record shows, 
was at the time engaged in Interstate commerce. 

The complaint alleged, among other things, that the unloading of 
the beams was done by means of a double winch which was located 
upon the deck of the ship, and was operated by an engineer and a 
foreman by means of "cables, falls, hooks, and slings"; that in un- 
loading the vessel "said sling ànd fall were fastened by means of a 
hook to each end of said structural iron beams, which said sling and 
fall were fastened or connected with a cable which wound around the 
drum of said steam winch, and then said beams were raised by means 
of said steam winch and apparatus from the deck of said steamship 
into the air and lowered over the rail of said ship down to and on to 
a tr'uck on said lock, where said plaintifï and his fellow servants would 
receive, unloosen, and place said beams upon said truck, and then re- 
move them out of the way of the.next load and stow them away upon 
said dock" ; that for the proper unloading of the ship and the proper 
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protection oî the men working on the dock, it was riecessary, and the 
duty of the défendant, to employ "a hatch tender or signal man to 
signal f roni the men working on the dock to the engineer operating the 
steam winch"; that in course of the said work the "plaintiff and his 
fellow workmen had received from a truck upon said dock one of 
said iron beams, and said plaintiff, whose duty required him to so do, 
took hold of said beam, which was unhooked on one end, for the 
purpose of steadying it, and in order'that the same could be success- 
fully released from said hook, cable, and sling, when the foreman of 
said défendant carelessly and negligently, and in his haste to unload 
said ship, gave the signal to the engineer to go ahead before he was 
notified by the men who were handling the load on the truck to do so, 
which the said engineer did without any notice to the plaintiff or his fel- 
low workmen, and said beam was suddenly and unexpectedly raised, 
and with great force and violence struck plaintiff," inflicting the in- 
juries for vi'hich he sued; that "said injuries were particularly caused 
by the négligence of défendant in failing to furnish plaintiff a safe 
place to work, and in faiUng to keep same in a safe condition, and in 
failing to furnish a System of communication by means of signais at 
said time, and place so that at ail times there might be prompt and 
efficient communication between the employés working on the dock 
and tlie engineer operating the steam winch on the deck of said ship." 

The issues in the case came on for trial before a jury, and upon the 
conclusion of ail the évidence the défendant requested the court to 
direct a verdict in its favor, which request was denied, and a verdict 
returned for the plaintiff, followed by a judgment for tlie amount of 
the verdict, with costs. 

But two points are relied upon by the plaintiff in error for a re- 
versai of the judgment, the first being the refusai of the trial court 
to direct a verdict in its favor, and the second, the action of the court 
in applying to the case the statute of the state of Oregon in respect 
to the liability of employers. 

The first point so relied upon rests on the contention that as the 
plaintiff" in error was but the managing agent of the owner of the ship, 
the plaintiff in error was not the employer of the plaintiff, and that 
the latter's cause of action, if any, was against the owner of the ship. 
In respect to tliat question the instruction of the court below to the 
jury was clear, and to the effect that if Swayne & Hoyt, Inc., was the 
mère managing agent of the ship, and in such capacity employed the 
men engaged in the discharge of it, it would not be liable for the dam- 
age claimed by the ' plaintiff, but that the liability, if any, was that of 
the owner of the ship, and that bef Ore Swayne & Hoyt — 

"could be held responsable for an accident occurring on the beat, It must ap- 
peàr that they themselves on their ovm acoount were In charge of the boat at 
that time, operating it and directing the men and tlie course of procédure, and 
that through some négligent act of tbelrs the injury occurred, and unless that 
appears in this case, then there is no liability against Swayne & Hoyt, what- 
ever liability there may be against other parties." 

' The court left to the jury the détermination from the évidence of 
that question of fact; and, a& therë was some évidence tending to 
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sustain the contention of the plaintiff in that regard, the action cf the 
court refusing to direct a verdict for the défendant cannot be held 
error. 

It is objected that the second point relied upon by the plaintiff in 
error is not open to considération, on the ground that no exception was 
taken to the ruling of the court in respect to the applicability to the 
case of the Employers' Liability Act of the state of Oregon. But 
counsel are mistaken in that regard. The record shows that the de- 
fendant requested the court to instruct tlie jury, among other things, 
as follows: 

"It is chargea in the plainti£E's complaint that the accident whicli brought 
about the alleged injuries to the plaintiff arose by the action of the foreman 
of the défendant, who, it Is said, carelessly and negligently, and in hls haste 
to unload the ship, gave the signal to the engineer to go ahead before thls 
foreman was notifled by the plaintiff, or his co-workmen who were handling 
the load on the truck, to do so, and that the engineer operating the winch on 
the vessel, without notice to the plaintiff, obeyed the signal of the foreman, in 
conséquence of which plaintiff was injured. I charge the jury that the fore- 
man in question, and the engineer operating the winch on the vessel were 
fellow servants of the plaintiff, and for any négligence of the foreman in 
prematurely giving, if he did prematurely give, the signal to the winchman, 
the plaintiff cannot recover in this action," which Instruction the court "then 
and there refused, to which refusai the défendant then and there excepted in 
open court, the exception being allowed. the ground of the exception being 
that the employers' liability law of the state of Oregon had no application to 
the loading or unloading of vessels coming in and out of the city of Portland 
and engaged in Interstate commerce, and that the foreman in question, with 
the winchman, were, under the law, fellow servants of the plaintiff." 

And the court proceeded to charge the jury to the contrary, and, 
among other things, as follows : 

"The law is that an employer is required to exercise reasonable care to 
provide his employés with a reasonably safe place in which to work, and 
the statute of this state provides that ail machinery, other than that operated 
by hand power, shall, whenever necessary for the safety of persons employed 
in or about the same, or for the safety of the gênerai public, be provided 
with a System of communication by means of signais so that at ail times there 
may be prompt and efficient communication between employés or other persons 
and the operator of the motive power. So that if you believe from the testi- 
mony that, at the time of the plalntiff's accident, or the injury received by him, 
it was necessary for the safety of the persons employed in or about thèse 
boats that a System of communication by means of signais should hâve been 
provided, so that the winchman could bave been advised of the movements 
of the men who were engaged in discharging and storing the cargo, and that 
the parties in charge of the boat and who are responsible for thls InJury faUed 
and neglected to provide such a signal, and that failure waa the proxlmate 
cause of the plaintiff's injury, then in that event it would be négligence witt- 
in the meaning of thls statute, and would entltle the plaintiff to recover." 

— and, further, that: 

"If Swayne & Hoyt were la charge of the boat at the time, not as agents 
for the owners, but on their own account, and their employés or those ovet 
whom they had charge — the foreman If they had charge of the foreman— 
through négligence gave a signal at a time when they should not hâve given 
a signal, and on this account the injury occurred, then they would be re- 
sponsible for it under the Oregon statute, because it makes the foreman In 
such case the représentative of the master." 

226 F.— 38 
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The Qregon statute referred to (General Laws of Oregon of 1911, 
p. 16), provides in its first section, among other things, that : 

"Ail machinerj otLer thun that operated by band power shall, whenever 
necessary for the saf ety of persous employée! in or about the same or for 
the safety ol the gênerai public, be proviUed with a System of communication 
by means of signais, so that at ail tlmes there may be prompt and efficient 
communication between the employés or other persons and the operator of the 
motive power," and that the "manager, superintendent, foreman or other 
person in charge or control of the construction or works or opération, or any 
part thereof, shall be held to be the agent of the employer in ail suits for 
damages for death or injury suffered by an employé," and that "in ail ac- 
tions brought to recover from an employer for injuries sufCered by an em- 
ployé the négligence of a fellow servant shall not be a défense where the 
injury was caused or eontributed to by any of the foUowing causes, namely: 
* * * The neglect of any person engaged as superintendent, manager, fore- 
man, or other person in charge or control of the works, plant, machinery or 
appliances; the incompétence or négligence of any person in charge of, or 
directing the particular work in which the employé was engaged at the time 
of the injury or death; * * * the act of any fellow servant done in 
obédience to the rules, instructions or orders given by the employer or any 
other person who bas authority to direct the doing of sald act." 

And section 6 of the Oregon statute déclares that: 

"The contributory négligence of the person injured shall not be a défense, 
but may be taken into account by the jury in fixing the amount of the dam- 
age." 

While it is admitted on the part of the défendant in error that the 
work of a stevedore is of a maritime nature, and that his employment 
for such work is a maritime contract, it is insisted that where the in- 
jury, as in the présent case, is received by the stevedore on shore, al- 
though caused by négligence originating on the ship, the case is not 
within the jurisdiction of admiralty. It is sufficient to cite in néga- 
tion of that contention the doctrine of the récent décision of the Su- 
prême Court in the case of the Atlantic Transport Co. v, Imbrovek, 
234 U. S. 52, 34 Sup. Ct. 733, 58 L. Ed. 1208, 51 L. R. A. (N. S.) 
1157. 

It necessarily results, I think, that the maritime law, and not the 
statute of Oregon, is the law applicable to the rights of the plaintiff 
and the liability of the défendant in the présent case. 

The judicial power of the United States is, by article 3, § 2, of the 
Constitution, extended to, among other things, "ail cases of admiralty 
and maritime jurisdiction," which power, it was held by the Suprême 
Court in the case of The Moses Taylor, 4 Wall. 411, 429, 18 L. Ed. 
397, to be "in some cases unavoidably exclusive of ail state authority, 
and that in ail other cases it may be made so at the élection of Con- 
gress" ; and in the case of The Lottawanna, 21 Wall. 558, 575, 22 
L, Ed. 654, the same court, in speaking of the power so committed to 
the United States said, among other things : 

"One thing, however, is unquestionable, the Constitution must hâve re- 
ferred to a System of law co-extensive wlth, and operating uniformly in, the 
whole country. If certainly could not hâve been the Intention to place the 
rules and limita of maritime law under the disposai and régulation of the 
sevetal states, as that would hâve defeated the uniformity and consistency 
at which the Constitution almed on ail subjects of a commercial character 
affecting the intercourse of the states with each other or with foreign states." 
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Again, in the case of Butler v. Boston Steamship Co., 130 U. S. 527, 
557, 9 Sup. Ct. 612, 619 (32 L. Ed. 1017), the same court said: 

"As tbe Constitution extends the judicial power of the United States to 'ail 
cases of admiralty and maritime jurisdlction,' and as this jurisdiction Is helû 
to be exclusive, the power of législation on the same subject must necessarily 
be in the national Législature, and not in the state Législatures." 

In the subséquent case of Workman v. Mayor, etc., of New York, 
179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, the first question aris- 
ing was whether, in the décision of the controversy there, the local law 
of the city of New York or the maritime law should control; and, 
secondly, whether, if the case was to be solely governed by the mar- 
itime law, the city was liable. After stating the first proposition more 
fully, at page 558 of 179 U. S., at page 214 of 21 Sup. Ct, 45 L. Ed. 
314, the court proceeded to déclare: 

"The practical destruction of a uniform maritime law which must arlse 
from this premise is made manifest when it is considered that, if it be true 
that the principles of the gênerai maritime law, giving relief for every charac- 
ter of maritime tort where the wrongdoer is subject to the jurisdlction of 
admiralty courts, can be overthrown by confllcting décisions of state courts, 
it would foUow that there would be no gênerai maritime law for the redress of 
wrongs, as sueh law would be necessarily one thing in one state and one in 
another ; one thing in one port of the United States and a différent thlng in 
some other port As the power to change state laws or state décisions rests 
with the state authorities by which such laws are enacted or décisions ren- 
dered, it would corne to pass that the maritime law, affording relief for wrongs 
done, instead of being gênerai and ever-abiding, would be purely local — 
would be one thing to-day and another thlng to-morrow. That the confusion 
to resuit would amount to the abrogation of a uniform maritime law is at 
once patent. And the prineiple by whleh the maritime law would be thus in 
part practically destroyed would besides apply to other subjects specially 
conflded by the Constitition to the fédéral government. Thus, if the local 
law may control the maritime law, it must also govem in the décision of 
cases arlsing under the patent, copyright, and commerce clauses of the Con- 
stitution. It would resuit that a municipal corporation, in the exercise of 
administrative powers which the state law détermines to be govemmental, 
could, with impunity, violate the patent and copyright laws of the United 
States or the régulations enacted by Congress under the commerce clause of 
the Constitution, such as those concerning the enroUment and licensing of 
vessels. This follows if a corporation must, for a Wrong by it done, be al- 
lowed to escape ail réparation upon the theory that, though ordinarily liable 
to sue and be sued, it possessed in the partlcular matter the freedom from 
suit which attaches to a sovereign state." 

An analogous question was decided by the Suprême Court January 
5, 1915, in the case of South Covington & Cincinnati Street Railway 
Company v. City of Covington et al., 235 U. S. 537, 35 Sup. Ct. 158, 
59 L. Ed. 350, where it was held that certain portions of an ordinance 
of the city of Covington relating to the traffic over a certain street rail- 
way line were void as being in conflict with the exclusive power of the 
United States over Interstate commerce. After referring to certain 
principles enunciated in the Minnesota Rate Cases, 230 U. S. 352, 33 
Sup. Ct. 729, 57 L. Ed. 1511, the court said: 

"In the light of the principles settled and declared, the varions provisions 
of this ordinance must be examined. That embodied In sections 1 and 6 makes 
it unlawful for the Company to permit more than one-third greater in number 
of 4he passengers to ride or be transported within its cars over and above the 
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flumber for whlch seats are provided thereln, except thls provision shall not 
apply or be euf orced on the Fourth of July, Décoration Day or Labor Day, and. 
by section 6 it is made the duty of the company operating the cars within the 
city of Covington to run and operate the same in sufficient numbers at ail 
times to reasonably accommodate the public, within the limits of the ordinance 
as to the number of passengers permltted to be carrled, and the councii is 
authorized to direct the number of cars to be increased sufficiently to accom- 
modate the public if there is a failure in this respect To comply with thèse 
régulations, the testimony shows, would require about one-half more than 
the présent number of cars operated by the company, and more cars than can 
be operated in Cincinnati within the présent franchise rlghts and privilèges, 
held by the company, or controlled by It, in that city. Whether, in view of 
this situation, this régulation would be so unreasonable as to be void, we 
need not now inquire. Thèse faets, together with the other détails of opéra- 
tion of the cars of this company, are to be taken into view in determlning the 
nature of the régulation hère attenipted, and whether it so directly burdens 
Interstate commerce as to be beyond the power of the state. We think the 
necessary efifect of thèse régulations is not only to détermine the manner of 
carrying passengers in Covington and the number of cars that are to be 
run in connection with the business there, but necessarily directs the number of 
cars to be run in Cincinnati, and the manner of loading them when there, 
where the traffic is much impeded and other Unes of street railway and many 
hindrances hâve to be taken into considération in regulating the traffic. If 
Covington can regulate thèse matters, certainly Cincinnati can, and Inter- 
state business mlght be impeded by conflicting and varying régulations in 
this respect, with which it mlght be impossible to comply. On one side of 
the river one set of régulations might be enforced, and on the other slde qulte 
a différent set, and both seeklng to control a practically continuons movement 
of cars. As was said In Hall v. De Cuir, 95 U. S. 485, 489 [24 L. Ed. 547], 
'commerce cannot flourlsh in the midst of such embarrassments.' We need not 
stop to confeider whether Congress bas undertaken to regulate such Inter- 
state transportation as this, for it is clearly within its power to do so, and 
absence of fédéral régulation does not give the power to the state to make 
rules which so necessarily control the conduct of Interstate commerce as do 
those just consldered." 

In the case of The Chusan, Fed. Cas. No, 2,717, Judge Story said : 

"In the exercise of this admiralty and maritime jurisdiction, the courts of 
the United States are excluslvely govemed by the législation of Congress and, 
in the absence thereof, by the gênerai princlples of the maritime law. The 
States hâve no right to prescribe the rules by which the courts of the United 
States shall act, nor the jurisprudence ^hlch they shall admlnister. If any 
other doctrine were establlshed, it would amount to a complète surrender of 
the jurisdiction of the courts of the United States to the fluctuating policy 
and législation of the states. If the latter hâve a right to prescribe any 
rule, they hâve a right to prescribe ail rules to llmit, control, or bar suits In 
the national courts. Such a doctrine has never been supported, nor has it for 
a moment been supposed to exist, at least, ,so far as I hâve any knowledge, ei- 
ther by any state court, or national courtj vrtthln the whole union. For my- 
self, I can only say that during the whole of my judicial life, I hâve never, 
up to the présent hour, heard a single doubt breathed upon the subject." 

It is true that Congress, in vesting in the District Courts exclusive 
cognizance of ail cases of admiralty and maritime jurisdiction, Sctved 
to suitors "the right of a common-law remedy, where the common law 
is compétent togive it" (see 711 R. S.; U. S. Comp. St. 1901, p. 577); 
but it was distinctly adjudged by the Suprême Court in The Moses 
Taylor Case, 4 Wall. 431, 18 L. Ed. 397, that the right so saved to 
suitors "is not a remedy in the common-law courts which is saved, 
but a common-law remedy." In speaking of the same saving clause, 
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the same court said, in the case of Steamboat Co. v. Chace, 16 Wall. 
532,534, 21 L. Ed. 369: 

"Examined earefuUy, it is évident that Congress intended by that provision 
to allow the party to seek redress in ttie admiralty if lie saw fit to do so, but 
net to make it compulsory in any case where the common law Is compétent 
to give him a remedy. Properly construed, a party under that provision may 
proceed in rem in the admiralty, if a maritime lien arises, or he may bring a 
suit in personam in the same jurisdiction, or he may elect not to go into ad- 
miralty at ail, and may resort to his common-law remedy in the state courts, 
or iu the Circuit Courts of the United States if he can make proper parties 
to give the Circuit Court jurisdiction of hls case." 

But whether the party whose rights arise under and by virtue of 
the maritime contract seeks redress in rem in admiralty, or by suit in 
personam in the same jurisdiction (as the présent défendant in error 
■did), the rights, obligations, and liabilities of the respective parties to 
the contest must, in my opinion, be measured by the maritime law ; 
othervvise, the rights, obligations, and liabilities growing out of such 
maritime con tracts are subject to and may be govemed by the varying 
provisions of the state Législatures, and there would be no force to 
the décision of the Suprême Court in The Moses Taylor Case that the 
right saved to suitors by section 711, R. S. (U. S. Comp. St. 1901, p. 
577), "is not a remedy in the common-law courts, but a common-law 
remedy." See Schuede v. Zenith S. S. Co. (D. C.) 216 Fed. 566, and 
cases there cited. 

It is undisputed that the provisions of the Employers' Liability Act 
of the state of Oregon, which the court below in effect instructed 
the jury controlled the présent . case, imposed greater liability upon 
the plaintiff in error than does the maritime law, among other things, 
in making the défendant liable for its failure to hâve the Camino pro- 
vided with "a System of communication by means of signais," so that 
at ail times there could be prompt and efficient communication between 
the operator of the motive power and ail other employés. 

It is my understanding of the admiralty law that it is broad-gauge, 
and embraces ail maritime contracts, maritimes torts, and maritime in- 
juries, and applies to ail vessels engaged in transportation, whether 
upon inland waters or upon the seas. It applies to ships in commis- 
sion, whether lying in the water alongside a wharf or suspended in a 
dry dock for repairs. The Suprême Court did not consider the steam- 
ship Jefferson, involved in the case reported in 215 U. S. 130, 30 Sup. 
Ct. 54, 54 L. Ed. 125, 17 Ann. Cas. 907, on "shore" because she was 
out of the water and in a dry dock, but, on the contrary, that she was, 
in that situation, just as much within the jurisdiction of admiralty as 
she was while lying in the water moored to the wharf. In the case 
of Leathers v. Blessing, 105 U. S. 626, 26 L. Ed. 1192, an action of 
tort, the same court held that the jurisdiction in admiralty was not 
ousted by the fact that when the wrong was done on the vessel by the 
négligence of the master she had completed her voyage and was se- 
curely moored at a wharf where her cargo was about to be discharged, 
saying (105 U. S, 628, 26 L. Ed. 1192) : 

"The only question ralsed by the appellants ia as to whether the suit wa.s 
one of admiralty jurisdiction in the District Court. ïiiey malntain that juris- 
■diction of the case belonged exclusively to a court of common law. Attention 
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Ip directed to the facts that the Circuit Court did not flnd that ttie libelant was 
an officer, seanian, passenger, or freighter, or that te had any connection with 
the vessel, or any business upon her or about her, except that when he went on 
board of her he was expectlng a cousigniment of cotton seed by her, and went 
on board to ascertaln wliether it had arrlved, and that the vessel had fully 
completed lier voyage and waS securely moored at the wharf at the time the 
accident occurred. It is urged that the case Is one of an injury received by a 
person not connected with the vessel or her navigation, through the careless- 
ness or neglect of another person, and that the fact that the person guilty of 
négligence was, at the time, in control of a vessel which had been previously 
engaged in navigating waters within the jurisdiction of the admiralty courts 
of the United States caimot give jurisdiction to such courts. Although a suit 
might Bave been brought In a common-law court for the cause of action sued 
on hère, the District Court, sitting in admiralty, had jurisdiction of this suit. 
The vessel was wa ter-borne in the Mississippi river at the time, laden with 
an undischarged cargo, having just arrived with it from a voyaga The flnd- 
ings sufficiently show that her cargo was to be dlscharged at the place where 
she was moored. ïlierefore, although the transit of the vessel was completed, 
she was still a vessel occupied in the business of navigation at the time. The 
facts that she was securely moored to the wharf, and had commainicatlon with 
the shore by a gangplank, did not make her a part of the land or deprive her 
of the character of a water-borne vessel." 

I do not understand it to be questioned that the work of the steve- 
dore in the présent case was maritime in character; certainly it can- 
not be success fully denied. 1 Cyc, p. 833, and note to the case of 
Baltimore Steam Packet Co. v. Patterson, 106 Fed. 736, 45 C. C. A. 
575, 66 L. R. A. 193, and numerous cases there cited. See, also, the 
décisions of this court in the cases of Pacific Mail S. S. Co. v. Schmidt, 
214 Fed. 513, 518, 130 C. C. A. 657; Campbell v. Hackfeld & Co., 125 
Fed. 696, 62 C. C. A. 274. Indeed, the action hère was brought, as 
has been seen, against the gênerai agent of the owner of the ship, not 
against the head stevedore of whom mention is made in the opinion 
of the court. Nevertheless it is now held by the majority of this court 
that because, while so engaged in the discharge of the ship, défendant 
in error was standing on the wharf, admiralty could hâve no jurisdic- 
tion of his alleged cause of action growing out of his injury, and that 
the fédéral court in which the action was brought rightly applied to 
the rights and liabilities of the respective parties, not the admiralty 
law, but the conflicting provisions of a state statute. 

I respectfully dissent. 
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Where complainant's assignors were not entitled to sue In fédéral 
court, Gomplatnant cannot, Its blU being based on défendants' fraud, 
committed to defeat rights growing out of contracta asslgned to com- 
plainant, sue in fédéral court, for the suit, being one by an assignée of 
choses in action, is governed by the rule that in such case the assignée 
cannot sue in the fédéral courts where the assignor could not. 

[Ed. Note.— For other cases, see Courts, Cent l)ig. §§ 865-875; Dec. 
Dig. <S=3312.] 
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Appeal from the District Court of the United States for the Sec- 
ond Division of, the Northern District of California; Maurice T. 
Dooling, Judge. 

Bill by the Power & Irrigation Company of Clear L,ake, a corpora- 
tion, against Joseph Craig and others. From a judgment dismissing 
the suit, complainant appeals. Aiïîrmed. 

ïhis is an appeal from a judgment dismissing tlie suit because of that 
provision of tlie fédéral statutes prohibiting the District Court from talcing 
cognizance of any suit to recover upon any chose in action in favor of an 
assignée unless such suit might hâve been prosecuted in such court to recover 
upon such chose in action if no asslgnment had been made. 

The Mil in the case Is necessarily very long. In substance, It Is alleged: 
That in the county of LaUe, state of California, there Is situated an extensive 
lake known as Clear Lake, the outlet of which is a stream known as Cache 
creek, which sald stream flovirs in a gênerai southerly and easterly direction 
through the counties of Lake, Colusa, and Yolo, flnally emptying the waters 
into the Sacramento river. ïhat in the winter season, and particularly in 
times of flood and seasonal rainfall, the lake rises to a height of more than 
10 feet above low-water mark, as said low-water mark is established by 
the , Geolcçical Survey of the United States govemment. That the différence 
in the quantity of the water in the lake between low and high water mark 
is 22,446,000,000 cubic feet. That during the season of high v?ater vast quan- 
tities from the lake are discharged through Cache creek into the said Sacra- 
mento river, where they are lost and wasted. That lying withln the counties 
of Yolo, Colusa, and Solano are about 200,000 acres of land, which are arid and 
In need of irrigation, the value of which will be largely increased if water for 
irrigation purposes is supplied to them. That if the water thus discharged 
through Cache creek can be impounded in the lake by raislng it a height 
of 10 feet above the established low-water mark, ail of the said area can be 
irrigated therewith by and through a System of canals leading from a proper 
and convenient point on the creek. That the said lake Is situate at a mean 
élévation of 1,325 feet above the level of the sea, and that its waters, if so 
stored and conserved, will not only be available for irrigation as aforesaid, 
but will also be available for electrlcal power, without the use for the one 
purpose in any manner conflicting or interfering with the use for the other 
purpose, and that between 40,000 and 45,000 electrical horse power can be pro- 
duced during tho ontire year by such use of said waters, and a much greater 
amount can be produced thereby during the period of seasonal rainfall. 

ïhat in the year 1906 three corporations were organized for the purpose 
of acquiring and utilizing the aforesaid lake, creek, ând waters for the pur- 
poses aforesaid. That one of said corporations was called Central Counties 
Land Company; another, California Industrial Company; and the third, 
(.'entrai California Power Company — ail of which it was Intendeil should 
work together harmonior.sly. That it was intended that the Central Coun- 
ties Land Company should acqulre and own ail of the land fronting upon 
the said lake above the aforesaid ten foot level; that the California Indus- 
trial Company should own the rlparian rights in said lake, and the fee-simple 
or overflowage rights to ail of the lands around the borclers of the lake below 
rhe aforesaid ten foot le\-el; that the California Industrial Company should 
erect a dam at or near the mouth or outlet of the lake and should sell and 
dispose of the water to be conserved and Impounded therein, for power, Ir- 
rigation, domestie, and other public uses and purposes. That it was Intended 
that the Central California Power Company should acquire from the Cali- 
fornia Industrial Company the right to use the said waters for the généra- 
tion of electricity and electrical power, and, to that end, that it should build 
ail necessary ditches, flumes, tunnels, canals, and power houses, and should 
install such hydroelectrical machinery and such transmission Unes as would 
properly apply the electrical energy so to be used, to public uses. 

That for a number of years priôr to the organization of the said three cor- 
porations last above named, the défendant Yolo County Consolidated Water 
•Company had diverted the natural flow of said Cache creek, during the Ir- 
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rigating season, for the purpose of Irrigating lands In Tolo county, and had 
irrigated therewith in an inefflcient and unsatisfactory manner from 5,000 
to 10,000 acres of land, and had built about 50 miles of canals, and that 
divers fanners or farmiug neighborhoods liad built laterals leadlng to said 
eanals to the extent of about 200 miles in lengtti. That tlie quantity of 
water supplied diiring the Irrigating season through such canals and laterals 
varied greatly at différent times, but at no time exceeded, or ever has ex- 
ceeded, 100 second feet, and frequently no water vvhatever reached saldi 
laterals. 

That on the 19th day of January, 1907, the défendant Capay Dltch Com- 
pany, a corporation, owned 8,789 shares of the capital stock of the défendant 
Yolo County Consolidated Water Company ont of a total of 9,924 shares, or 
thereabouts, whlch had been issued by the said défendant Yolo County Con- 
solidated Water Company, and the balance of the said shares Issued, save 
60 or thereabouts, were owned in divers proportions by the Bank of Wood- 
land, a corporation, Stephens Agricultural & Live Stock Company, a cor- 
poration, Kate S. Cralg, J. L. Stephens, L. D. Stephens, J. J. Stephens, P. 
N. Ashley, N. A. Hawkins, and the défendant Joseph Craig. 

That the said corporations Central Comîties Land Company, Californla In- 
dustrial Company, and Central Californla Power Company proceeded to carry 
out the plans above stated, and, to that end, between the fall of 1906 and 
the Ist day of June, 1911, purchased lands and overflowage rlghts in and 
about Clear Lake, caused water locations to be made, pipe, tunnel, ditch, 
canal, and conduit Unes to be surveyed, and dld and performed other acts 
and things in and about the said enterprise, at a total cost of about $1,000,000. 

That on said 19th day of January, 1907, one E. P. Vandercook made and 
entered Into an agreement in wrlting with the said défendants Capay Dîtch 
Company and Joseph Craig, and with the other above-named owners of the 
capital stock of said défendant Yolo County Consolidated Water Company, 
which said agreement was and is in the words and figures following, to wlt : 

"This agreement, made and entered into this 19th day of January, 1907, 
by and between E. P. Vandercook, the party of the flrst part, and the Capay 
Ditch Company, a corporation, the Stephens Agricultural & Live Stock Com- 
pany, a corporation, the Bank of Woodland, a corporation, J. Craig, Kate S. 
Craig, J. L. Stephens, L. D. Stephens, J. J. Stephens, P. N. Ashl'ey, and N. 
A. Hawkins, the parties of the second part, witnesseth: 

•'That the party of the first part agrées to buy, and the parties of the sec- 
ond part agrée to sell ail of the capital stock of the Yolo County Consoli- 
dated Water Company owned by the parties of the second part and belng in 
the aggregate more than seventy-flve per cent, of the whole of said capital 
stock ; the number of shares owned by each of the parties of the second part 
being set down opposite the signatures of the parties hereto. 

"And the price therefor shall be the sum of forty-Ave dollars per share, 
payable as foUows, to wit, the sum of flft.T-one thousaud two hundred and 
tifty dollars already pald thereon, receipt of which is hereby acknowledged 
and the balance in the manner and time as follows, to wit, the sum of forty 
thousand dollars to be pald in the stock of the Central Counties Land Com- 
pany, a corporation, taken at seventy-five per cent, of its face or par value, 
to be issued and delivered upon the signing of this agreement and with the 
guarantees accompanying said stock ; and the balance in cash and bonds as 
follows, to wit: The sum of three dollars and thirty-three cents per share in 
gold coin on the 15th day of January, 1908, and the sum of thre» dollars 
and thirty-three cents per share in gold coin on the 15th day of July, 1908, 
and the sum of three dollars and thirty-four cents per share in gold coin on 
the 15th day of January, 1909, and the balance In the bonds of Central Cali- 
fornla Power Company, a Oallfornia corporation, taken at ninety per cent, of 
thelr par value, said bonds to be issued, deposited and delivered as hereln- 
after stated. The amount of said bonds wûl be two hundred flfty-eight 
thousand seven hundred and fifty ($258,750) dollars, provided the whole 
amount of the capital stock of the Yoïo County Consolidated' Water Company 
is sold and delivered under the terms of this agreement and proportionately 
less if less than the whole of said capital stock be so sold and delivered. 

"It is agreed and understood that any of said stock net in escrow with Call- 
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fomia Safe Deposit & Trust Company, a Califomla corporation, and held by 
the parties of the second part, shall be properly indorsed and placed with 
tlie said Californla Safe Deposit & Trust Company, and ail tlie stock of ffie 
ïolo County Consolidated Water Company hereby sold and so placed in es- 
crow shall remain in escrow with the banking department of said Califomla 
Safe Deposit & Trust Company, and be delivered according to the terms of 
this agreement. 

"It is further agreed and understood that the bonds of said Central Çali- 
fornia l'ower Company herein described as a part of the considération of said 
sale, sliall also be placed in escrow with said California Safe Deposit & Trust 
Company, as soon as the same shall be issued, to be held and delivered accord- 
ing to the terms of this agreement. 

"It is understood that the party of the first part will purchase and pay 
for ail other capital stock of the Yolo County Consolidated Water Company 
whlch may be offered to hlm by the other stockholders thereof upon the 
same terms and at the same priée at whieh the stock of the parties of the 
second part is by tliis agreement sold to the party of the first part 

"It is further understood and agreed that ail the laiids and property pur- 
chased from the Spring Valley Waterworks and Its assoclate companies and 
other lands owned by the Yolo County Consolidated Water Company border- 
Ing on Clear Lake and Cache creek In Lake county shall be transferred to 
the Central Counties Land Company, reserving to the Yolo County Consoli- 
dated Water Company the rlght to overflow ail that portion of said lands 
lying below a lake level of seven feet and four Inches above the government 
low-water mark of said lake, such conveyance to be delivered at the time the 
stock of said Central Counties Land Company Is issued and delivered under 
the terms hereof. 

"The stock of the Yolo County Consolidated Water Company and the bonds 
of the Central California Power Company to be issued and placed in escrow 
under the terms of this agreement shall remain with California Safe De- 
posit & Trust Company until ail cash payments herein provided to be paid 
are fuUy made and until the parties of the second part hâve been furnished 
with a copy of the proceedings of Central California Power Copmany, cer- 
tlfled by its secretary to be correct, showing that the bonds of said Com- 
pany, and until said bonds shall hâve a market value of ninety per cent. 
of their par value; whereupon the said California Safe Deposit & Trust 
Company shall deliver the stock of the Yolo County Consolidated Water 
Company to the party of the lîrst part and the said bonds to the parties 
of the second part: provided, however, that at any time after said bonds 
hâve been Issued and placed in escrow any one or nuniber or ail of the 
parties of the second part at his or their option shall be entltled to reeeive 
iis or their proportion of said bonds, together with tho addit'ional bonds 
at the price herein named for his part of any cash payments remainlng un- 
paid, upon his delivering, or causing to be delivered, his or their said stock 
to the party of the first part. 

"It is further understood and agreed that any and ail moneys whlch may 
be expended by Yolo County Consolidated Water Company, with the con- 
sent of the party of the first part, for permanent betterments or improve- 
ments or for the acquisition of any àddltional property required for the wa- 
ter System and storage of water, pending this agreement, shall be repald 
to said Company by the party" of the first part with Interest thereon at the 
rate of live per cent, per annum. The party of the first part may pay ail 
persons from whom contracts or options are held by the corporation, or may 
procure extensions of the options to such time as will protect the rights of 
said corporation to the same extent that they are now protected and with 
the same latitude of time now held by said corporation; ail such payments 
and extensions shall be made in the name of and for the use of the 
Yolo County Consolidated Water Company, exceptlng as herelnafter provided. 

"The party of the flrst part further agrées and covenants that he will 
procure at hîs own expense from the Yolo County Consolidated Water Com- 
pany a grant of permanent water rights upon and for seven thousand acres 
of land belonging to the parties of the second part, it belng expressly pro- 
vided tliat the water to be used under said water rightsi Is to be supplied 
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and pald for on the same terms and conditions that water la sold to other 
persons from the ditclies of sald corporation. 

"Ttie parties of tlie second part liereby undertalie and agrée that the 
sliares of tlie capital stock so placed in escrow and sold to tlie party of the 
first part shall iiot be subject to any Indebtedness of the said Yolo County 
Consolidated Water Company, or to any lien or liabillty and that the said 
Yolo County Consolidated Water Company shall not be indebted in any sum 
whatever when said stock shall be finally delivered as hereln provided for 
exeepting only the bonded debt of $225,0CKJ, of said corporation now outstaud- 
ing whlch together with the interest hereafter to become due thereon shall 
remain a liability of said Yolo County Consolidated Water Company. 

"It is further understood and agreed that the Yolo County Consolidated 
Water Company is entitled to receive rights of way across ail property now 
owned by the stockholders of said corporation, who are parties to this agree- 
ment, or by the Bank of Woodland or any other corporation or company 
controlled by the stockholders of said Yolo County Consolidated Water Com- 
pany; said rights of way to cover rights for ditches, flumes, dams, jpower 
lines, pôle Unes and rights to flood land bordering on the shores of Clear 
l^ake and any other purpose which the party of the first part and his aa- 
sociates may require to use In connection with the business of supplying wa- 
ter for Irrigation and domestic purposes and the development and transmis- 
sion of power. 

"Said parties of the second part, In considération of the exécution of thls 
agreement by the party of the first part, hereby grant unto said Yolo County 
Consolidated Water Company, and to its successors or assigns, forever, rights 
of way over ail of their, or any of their lands for such ditches, flumes, dams, 
power lines, pôle lines, and for such other purposes and uses as may be 
necessary or useful to said Yolo County Consolidated Water Company in 
the discharge of its corporate functions and the development of Its business 
of supplying water for irrigating and domestic purposes and the development 
and transmission of power; and said parties of the second part also grant 
unto Yolo County Consolidated Water Company, and to its successors and 
assigns forever, the riglit to overflow ail of their or any of their lands bor- 
dering on Clear Lake to the extent caused by raising the level of Clear Lake 
a perpendicular distance of seven (7) feet four (4) inches above the low-water 
mark established by the United States government; and sald parties of the 
second part covenant and agrée that they and each of them will, for the 
purpose of fuUy carrylng into efCect the grants made by the terms of this 
agreement, make, exécute and deliver to sald Yolo County Consolidated Wa- 
ter Company, such other or further assurances as the said party of the first 
part may be advised by persons learned in the law are necessary to fully 
vest in said Yolo County Consolidated Water Company the rights hereln 
gi'anted. 

"It is further understood and agreed that should the party of the first 
part fail to make any of the additional payments of principal or Interest 
herein provided, at the tlme the same becomes due, or faii to perform his 
part of this agreement, then in that event the undersigned party of the flrst 
part shall lose ail rights to purchase said property and ail moneys pald 
thereon shall be retained as a considération for the exécution of this agree- 
ment and the party of the first part shall hâve no rlght to recover any por- 
tion of sald payments ; and said parties of ' the second part in that event 
shall hâve, and are hereby granted the right to purchase for the sum ofi 
three hundred and fifty thousand dollars the right to overflow ail the lands 
bordering on Clear Lake to the extent caused by the raising of the level of 
Clear Lake a perpendicular distance of seven (7) feet four (4) inches above 
the low-water mark established by the United States, whether said right 
shall be in the name of the party of the flrst part, or any other associated 
persons, corporation or company; and, in said event of such failure, sald 
parties of the second part shall hâve and are hereby granted the right to 
purchase at their reasonable market value any land needed for the purpose 
of erecting dams or other works necessary to raise the level of Clear Lake 
a perpendicular distance of seven (7) feet four (4) inches above the low-water 
mark established by the United States. 
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"It Is understood and agreed that the sald Yolo County Consolidated Wa- 
ter Company owns the ditches, dams, flumes, rights of way and the property 
now belng used by it and in the event that légal title to any of said prop- 
erty Is not vested in said corporation that the same shall be transferred to 
said corporation within one year from the date hereof. 

"It is further understood and agreed that the Yolo County Consolidated. 
Water Company shall be entltled to receive and shall reçoive from the stock- 
holders of said corporation and from any corporation controUed by said 
stockholders ail riparian rights for lands borderlng on Cache creek except 
the rlght to take water from said Cache creek for livé stock and domestic 
purposes. 

"It is further understood and agreed that the party of the first imrt will 
pay interest on ail the outstanding bonds of the Yolo County Consolidated 
Water Company as the same shall hereafter becorae due and that ail de- 
t'erred payments on the purehase price of said stock of the Yolo County 
Consolidated Water Company hereby purchased shall bear interest at the 
rate of flve per cent per annum payable semiannually from date hereof 
until paid ; the payment of the amount to be pald in bonds of Central Gal- 
ifornia Power Company to be reckoned or computed as made at the date of 
the acceptance of said bonds and their delivery to the parties of the second 
part; and ail net ineome of the Yolo County Consolidated Water Company 
arising from' irrigation or otherwise shall be applied as a crédit on said in- 
terest. 

"In witness whereof said ' parties hâve executed thls agreement the day 
and year first above written. 

'[Signed] E. P. Vandercook. 

"Capay Ditch Conipany — 8789 shares. 
"By J. Oraig, Président, 
"and Ij. D. Stephens, Secretary. 
"Stephens Agricultural & Live Stock Company, 

"400 shares. 
"By J. L. Stephens, Président, 
"and Nannie Stephens, Tem. Secretary. 
"Bank of Woodland — iOO shares, 

"By L. D. Stephens, Président, 
"and J. Craig, Secretary. 
"J. L. Stephens. 
"N. A. Hawkins — 135 shares. 
"J. J. Stephens. 
"11. D. Stephens — 18 shares. 
■ "P. N. Ashley— 100 shares. 
"Kate S. Craig." 

ïhe biU further allèges that Vandercook, at the time of entering Into the 
contract just set out, was acting in co-operation with the Central Counties 
Liand Company, Califomla Industrial Company, and Central Califomia Pow- 
er Company; that pursuant to that contract Vandercook, on January 19, 
1907, pald to the parties of the second part thereto $91,250, $51,250 of which 
was paid in cash, and $40,000 of which was paid by delivery to them of 
533 shares of the capital stock of the Central Counties Land Company, which 
shares the parties of the second part to the contract accepted at the rate of 
$75 a share, and also the sum of $25 in cash, which stock and cash the said 
parties of the second part to said contract of January 19, 1907, received 
from Vaiidercook in lieu of and as a substitute for cash la the sum of 
$40,000; that Vandercook duly delivered to the Callfornia Safe Deposit & 
Trust Company of San Francisco bonds of the Central California Power 
Company in the amount of $258,750 as provided for in the contract of Jan- 
uary 19, 1907, and that the parties of the second part to that contract, and 
in pursuance thereof, duly deposited, on the 31st day of January, 1907, with 
the California Safe Deposit & Trust Company, certlficates representing 9,- 
424 shares of the capital stock of the Yolo County Consolidated Water Com- 
pany, and at divers times thereafter deposited with the Califomia Safe 
Ueposit & Trust Company certiûcates representing 440 additional shares of 
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the capital stock of the Yolo County Consolidated Water Company, m&klng 
a total of 9,864 shares of its stock so deposited In escrovv wit'n the Safe De- 
VJosit & Trust Company mentioned ; that on the 29th of March, 1907, Van- 
tlercook pald to the parties of the second part to said contract of January 
19, 1907, $8,320.75, being the amount of interest then due ou the purchase 
price of said stock at tlie rate of 5 per cent, per annum, pursuant to the tenus 
of said contract of January 19, 1907 ; and that thereafter, to wit, November 

18, 1907, Vandercook paid. to the parties of the second part to the contract 
of January 19, 1907, the sum of $19,570.75, being ail interest then due on 
the bonds and on the purchase price of said stock, and aU interest to become 
due under the contract to and including April 1, 1908; that as was con- 
templated and provided for in the contract of January 19, 1907, the défend- 
ant Yolo Cpunty Consolidated Water Company paid eut and expended for 
the acquisition of additional property for a water System and for the stor- 
age of water, at varions speeified ttmes, $86,060.50 in the aggregate, ail 
of which sums, together with interest due thereon, were, pursuant to the 
terms of the contract of January 19, 1907, repaid to the défendant Yolo 
County Consolidated Water Company by Vandercook, at certain speclfled 
dates and in certain speàflied sums; that the parties of the second part to 
tlie contract of January 19, 1907, for a good and valuable considération, 
agreed with Vandercook to waive and did waive any and ail rights conferred 
iipon them, or any or either of them, in and by that certain paragraph of 
said contract of January 19, 1907, providtng that "should the party of the 
lirst part (said Vandercook) fail to make any of the additional payments 
of principal or interest herein provided, at the time the same becoiues due, 
or fail to perform his part of this agreement, then in that event the under- 
.signed party of tlie first part shall loseall rights to purchase said property 
and ail moneys paid thereon shall be retained as a considération for the 
exécution of this agreement, and the party of the first part shall hâve no 
risrht to recover any portion of said payments." 

The bill further allèges that the authorized issue of the capital stock of the 
défendant Yolo County Consolidated Water Company was 10,000 shares, and 
that less than the whole amount of such shares, to wit, 9,864 shares, were 
sokl and delivered in escrow as aforesaid; that the said 533 shares of the 
capital stock of the Central Counties Land Company were, under the terms 
of the contract of January 19, 1907, thereafter issued and delivered to the 
Ijarties of the second part thereto; and that contemporaneously with such 
delivery they executed to Vandercook an instrument purporting, and supposed 
by him and the Central Counties Land Company, to convey to that company 
ail of the lands referred to in the contract of January 19, 1907, as having been 
purchased from the Spring A'^alley Water Company and its associate com- 
panies, and also those lands owned by the Yolo County Consolidated Water 
Company bordering on Clear Lake and Cache creek, bnt which instrument did 
not in fact embrace such lands, and which f act was well known to the parties 
of the second part to the contract of January 19, 1907; that it was the true 
întent and meaning of the last-mentioned contract that said Spring Valley 
property should be conveyed to the Central Counties Land Company free and 
clear of any and ail liens and incumbrances, but that, in fact, the said lands 
had, subsetiuent to their conveyance to the parties of the second part to the 
contract of January 19, 1907, been incumbered by a deed of trust or mortgage, 
given to secure a bonded indebtedness of $223,000, the lien of which bas never 
been removed ; that the légal tltle to the ditches, dams, flumes, rights of way, 
and property above referred to was not, at the date of the contract of January 

19, 1907, vested in the défendant Yolo County Consolidated Water Company, 
and the same was not transferred to that company within one year from the 
date of that contract, as therein required; that the défendant Yolo County 
Consolidated Water Company did not receive from its stockholders, and from 
the various corporations controlled by them, as provided for in the said con- 
tract of January 19, 1907, ail riparian rights (except the right to take water 
for live stock or domestic purposes for lands bordering on Cache creek) or 
any riparian rights whatever ; that Vandercook did not make to the parties 
of the second part to the contract of January 19, 1907, the additional pay- 
ment of $3.33 a share, due on the 15th day of January, 1908, as required by 
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tbe contract of January 19, 1907, nor did lie make the additional payment ol 
53.33 per share, due July 15, 1908, as thereby required, nor did he make the 
additional payment of $3.34 per share, due January 19, 1909, as thereby re- 
quired, but by the agreement of ail the parties to the said contract of January 
19, 1907, the provision thereof as to the times for making the said payments 
was waived, and the time for the making thereof was duly and regularly ex- 
tended from tlme to time, and the time for making the said payments was open 
on the 24th day of Mareh, 1912, when the said agreement was rescinded, as 
subsequently alleged in the bill ; that on the 3d day of March, 1908, the de- 
fendants Cralg and Capay Diteh Company were owners and holders of the 
capital stock of the said Central Counties I^and Company, and on that day 
entered into a certain agreement for the merger of ail of the Interests of Van- 
dercook under the contract of January 19, 1907, and ail of the capital stock 
of the said Central Counties Land Company, the Californla Industrial Com- 
pany, and the Central Califomia Power Company, which said merger agree- 
ment was duly slgned by Vandercook and by the défendants Cralg and Capay 
Ditch Company, and by each and ail of the other then stockholders of the 
said Central Counties Land Company, the Califomia Industrial Company, and 
the Central Califomia Power Company, and which said merger agreement is 
in the words and figures foUowlng, to wit: 

"This agreement, made and entered into this third day of March, 1908, be- 
tween the underslgned, shareholders of the Central Counties Land Company, 
the Central Califomia Power Company, the Califomia Industrial Company, 
and E. P. Vandercook, wituesseth: 

"That whereas, the said underslgned stockholders are the owners respec- 
tively of the number of shares in the said respective corporations set opposite 
their signatures hereto and being ail of the issued capital stock of said cor- 
porations. 

"And whereas, the said Vandercook is the owner of an option to purchase 
ail of the Issued capital stock of the Yolo County Consolidated Water Com- 
pany ; and is the owner of ail of the issued capital stock of the Califomia In- 
dustrial Company ; 

"And whereas, the Clear Lake Power & Irrigation Company is desirous of 
acquiring the stock of said corporations and the said option. 

"Now therefore, It is agreed as foUows: 

"(1) That ail of the capital stock in the said corporations held by the sign- 
ers of this agreement and being ail of the issued stock of said corporations and 
the said option shall be transferred, assigned, set over, and exchanged to and 
with the said Clear Lake Power & Irrigation Company, In considération of 
the issuance, as hereinafter provided for, of 49,999 shares of the capital stock 
of the said Clear Lake Power & Irrigation Company. 

"(2) It is further agreed, that the said Vandercook shall recel ve 16,777 
shares out of said 49,999 shares of the capital stock of the said Clear Lake 
Power & Irrigation Company, for and in considération of one thousand shares 
of the capital stock of the Central Counties Land Company, represented by cer- 
tificate numbers 41 and 102, and for and in considération of ail of the issued 
stock of the Califomia Industrial Company, and for and In considération of 
7,867 shares of the capital stock of the Central Californla Power Company 
(which said option and stock shall be turned over, as aforesald, to the said 
Clear Lake Power & Irrigation Company). 

"The remaining 33,222 shares of the said 49,999 shares of the capital stock 
of the said Clear Laké Power & Irrigation Company shall be distributed among 
the parties hereto in proportion to the respective amounts actually contributed 
by them or their assignors or predecessors in Interest to the assets or main- 
tenance of said corporations, that is to say, for each $100 of value actually 
paid in or contributed, in money or land, by the parties hereto or by their 
assignors or predecessors In interest (exclusive of services rendered) to the 
assets or maintenances of said corporations or either of them there shaU be 
transferred and dellvered to such party nlne and one-half shares of th» 
capital stock of the said Clear Lake Power & Irrigation Company. Th© 
amount so paid or contributed in money or land by the parties hereto or by 
the assignors or predecessors in interest Is set forth opposite their respective 
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names and Is hereby accepted by each of the signers hereto as a correct state- 
ment of the amount so paid or contributed. 

"It is agreed that no fractions of sHares of stock of the Clear Lake Power & 
Irrigation Company be issued but that the number of whole shares nearest the 
fraetlonal number shall be issued. 

"In witness whereof, the said parties hâve hereunto set their hands and 
seals the day and year first above written, 

"Stockholders in the Central Counties Land Company. 

Shares in 
Signature of Clear Lake Power 

Stockholders. Share Held. Amt. Paid. & Irrigation Co. 

Geo. D. Gray .' 200 $15,200.00 1,444 

Home Kealty Co 24 1,824.00 173 

Anson S. Blake 50 3,800.00 361 

E. P. Vandereook 637 41,733.00 3,965 

E. P. Vandercook 1,000 Inc. above per agreement, 

E. P. Vandercook 25 1,875.00 178 

E. P. Vandercook, Trustée, 

J. S. Herman, Trustée 230 7,500.00 713 

Edward O. Allen 1 1.00 None. 

Kamon Roca 500 38,000.00 3,610 

Oscar Sutro .' 6 375.00 36 

José Costa 5 375.00 36 

Newman Kline 50 5,000.00 475 

Jno. L. Clem, Jr. 15 1,140.00 107 

Hiram W. Johnson 472 19,972.00 1,897 

Edward O. Allen, Trustée 771 50,771.00 4,823 

A. F. Cornwall 10 760.00 72 

Capay Ditch Co., 

By J. Craig, Près. 

By L. D. Stephens, Sec. 

James Conning 30 2,250.00 213 

A. S. D'Avila 390 7,150.00 679 

Emily K. Newton 580 30,580.00 2,905 

D,. N. Duffy 100 7,600.00 722 

W. D. Huntington 36 2,700.00 256 

Califomla Industrlal Company. 
E. P. Vandercook Ail issued stock. 

Yolo County Consolidatel Water Company. 
E. P. Vandercook. $61,250.00 5,819 

Stockholders in the Central Califomia Power Company. 

Geo. D. Gray. .. 200 Nothing None 

Home Eealty Co 25 

Anson S. Blake 50 " " 

E. P. Vandercook 7,867 Per agreement 

Edward O. Allen 1 Nothing None 

Bamon Roca 50O 

"Issue for thèse holdings is covered by issue for holdings In Central Coun- 
ties Land Co. 

"Signed by ail other stockholders." 

The bill further allèges that the document referred to In th© foregolng 
roerger agreement as "an option to purchase" is the agreement of purcliase 
and sale of January 19, 1907; that the Clear Lake Power & Irrigation Com- 
pany referred to In the merger agreement was a corporation duly organized 
under the laws of Califomla, having an authorized capital of $10,000,000, 
divided into 100,000 sliares of the par value of $100 each; that after the 
exécution of the said merger agreement, the board of dlrectors of the said 
'<]lear Lake Power & Irrigation Company, at a regularly called meeting, unis 
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adopted a resolution reciting the said merger agreement and the provision 
thereof to the eflfect "ttiat the owiiers of the issued stock in the said cor- 
porations, and the owner of certain rights and options, shall transfer and 
convey the same over to this corporation in considération of the issuance 
of 49,999 shares of the capital stock of this corporation," and reciting the 
opinion of its board of directors that it was for the best Interests of the 
corporation to issue the said stock "for the said considération, and thereby 
unité the interests in certain lands about Clear Lake and certain water 
rights and power privilèges, and certain irrigation interests," and resolving: 

"That this corporation will, as soon as the said stock of the said corpo- 
rations and the said rights referred to in said agreement shall be ready to 
be passed over to this corporation, issue 49,999 shares of its capital stock 
for and in considération thereof; and the président and secretary of this 
corporation are hereby authorlzed, empowered, and directed, for and In the 
name of this corporation, and as and for its corporate act, to carry this 
resolution into efCect and to issue in an appropriate manner for that pur- 
pose 49,999 shares of the capital stock of this corporation and to deliver 
the same to the respective parties entitled thereto, upon receivlng the sub- 
scribed capital stock of the Central Counties Land Company, the Central 
Oalifornla Power Company, and the California Industrial Company, and 
other rights and property referred to in the aforesaid agreement between 
the stockholders of the said corporations and the said El. P. Vandercook, 
dated the 3d day of March, 1908." 

The bill further allèges that thereafteri the said Clear Lake Power & Ir- 
rigation Company made out certiiicates of its shares of stock to the num- 
ber and in the manner called for by the merger agreement, and at ail times 
thenceforward held the same in readiness for delivery upon receiving ail 
the shares of the capital stock referred to in that agreement; that the de- 
fendants Craig and Oapay Ditch Company were the owners upon tlie books 
of the Central Counties Land Company of 634 shares of its capital stock; 
but that they, although parties to the merger agreement, refused, and at 
ail times thenceforward failed, to turn in their said stock to the Clear Lake 
Power & Irrigation Company; that the latter company was unwilling to is- 
sue any of its capital stock unless each and ail of the signers of the merger 
agreement should unité in turnlng in ail of the said stock; tîiat neverthe- 
less, by the mutual consent and acquiescence of ail of the parties to the 
merger agreement, the latter "was treated as an accomplished fact"; and 
tiat the parties thereto proceeded to transact business connected with the 
said enterprise in the name of the Clear Lake Power & Irrigation Com- 
pany, although the principal part of the cost and expenses thereof was borne 
by the Central Counties Land Company. 

The bill then allèges: That the propertles In question are of great value, 
and proceeds to allège a fraudulent conspiracy between the défendants Craig, 
William A. Brady, Archibald S. White, C. L. Parmalee, George H. Hull, Jr., 
Roy M. Pike, and AVhlte & Co., setting forth the various steps alleged to hâve 
been taken by the alleged consplrators in carrying out the alleged fraudulent 
scheme, including the alleged breaking of the said Vandercook contract of 
January 19, 1907, and the alleged securing by the alleged consplrators "for 
the said Yolo Water & Power Company, and indirectly for themselves as 
stockholders and bondholders therein, ail of the propertles and assets of said 
Central Counties Land Company, California Industrial Company, and Central 
California Power Company, which were essential to the aforesaid enterprise," 
and "that the various acts and conduct aforesaid of the said défendants were 
planned, intended, and calculated to wreck and flnanclally ruin and destroy, 
as aforesaid, the said Central Counties Land Company and its allled corpora- 
tions, and to wreck and ruin and destroy the said merger. That said plans 
hâve to that extent succeeded. That as a resuit of the acts and conduct of 
the said défendants, as aforesaid, said Central Counties Land Company and 
said California Industrial Company and said Central California Power Com- 
pany were unable to secure money or means with which to continue in active 
business, or to continue in existence as corporations. That for failure to 
pay the license taxes of said Central Counties Land Company for the year 
19H due to the state of California, the franchise of said corporation and it» 
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riglit to do business as a corporation was forfeited on the 30th day of 
November, 1911. ïhat on and after said 30th day of November, 1911, th.e dl- 
rectors of the said Central Counties Land Company, including the défendant 
Joseph Craig, became by opération of law trustées of said corporation, for 
the imrpose of winding up its affairs, and said directors ever since hâve con- 
tinued to be and still are trustées of the said corporation, although said de- 
fendant Craig has falled, refused, and neglected to participate in the winding 
up of the atïairs of said corporation. That on the 9th day of Aprll, 1913, the 
plaintiffi corporation was orgauized, as aforesaid, under the laws of tlie state 
of Arizona. That the organization of said corporation was brought about at 
the instance of divers creditors of the said Central Counties Land Company, 
ïhat the creditors of said last-named corporation were each and ail persons 
who had been defrauded in and by the aforesaid scheme and conspiracy. That 
thereafter the claims and demands of ail the creditors so far as kuown to 
plaintifiC, against said Central Counties Land Company, amouuting to $700,000 
or thereabouts, were duly assigned, transferred, and set over unto this plaLa- 
tlff, or agreed to be so assigned, transferred, and set over, and the claims oî 
ail the creditors of said California Industrial Company and of the said 
Central California Power Company were likewise transferred, assigned, and 
set over to this plaintiff, and thereupon there was issued to varions creditors 
of the said corporations, in considération thereof and exchange therefor, a 
total of 3,500 shares of the capital stock of this plaintiff, of the par value of 
.$100 each. That thereafter the trustées of the said Central Counties Land 
Company, in partial satisfaction of the said creditors' claims, sold, assigned, 
transferred, and set over unto tliis plaintiff ail of the assets and property, 
choses in action, rights and equities of every klnd and character arising out 
of the transactions herein refcrred to, and belonglng to, the said Central 
Counties Land Company, or vested in them as trustées, and thereupon said 
creditors' claims so assigned were, by agreement between plaintiff and said 
trustées, satisfied in an amount in excess of the value of the assets so re- 
ceived by this plaintiff froiu said trustées, and due and proper provision was 
niade for pajdng to any creditors of said Central Counties Land Company who 
might thereafter be discovered, or who had not so assigned his claim to plain- 
tiff, a just and true pro rata of his or their claim or claims, in the ratio of 
the total amount of such claims to the total value of ail of the assets of said 
Central Counties Land Company, and said transaction was duly ratified and 
approved by former stockholders of said Central Counties Land Company 
owning and holding more than two-thirds of the capital stock of said defunct 
corporation ; and thereafter the trustées of the said California Industrial 
Company and the trustées of the said Central California Power Company 
(the rights of each of said last-named corporations to do business havlng 
theretofore been forfeited for nonpaym,ent of the state license tax), in con- 
sidération of the cancellation of ail of the indebtedness of the said respective 
corporations, hâve sold, assigned, transferred, conveyed, set over, and dellver- 
ed to plaintiff ail of the assets, properties, claims, and equities of every klnd 
and character belonglng to the said two last-named defunct corporations, or 
belonglng to or vested in them as trustées thereof. That the assets so received 
by plaintiff were of less value than the outstanding creditors' claims against 
said corporations, and that plalntifC's stockholders Include substantlally ail 
of the creditors of said defunct corporation, who, as aforesaid, were de- 
frauded by the said scheme and conspiracy. The plaintiff is now the owner 
and holder of ail of the aforesaid properties, rights, choses in action, equities, 
and assets formerly owned by said defunct corporations and their trustées. 
That plaintiff is now the owner and holder of ail of the choses in action, 
rights, and equities of the aforesaid Central Counties Land Company, Cali- 
fornia Industrial Company, and Central California Power Company, and of 
substantlally ail, tf not ail, of the creditors' claims against said defunct 
corporations, and of the claims of the trustées of said defunct corporations, 
Including ail choses In action, rights, and equities accrued or accruing to 
them, or to any or either of them, by reason of the aforesaid f raudulent acts 
and oonduct of the said parties to the said fraudulent scheme and conspiracy, 
and of the défendant Yolo Water & Power Company, the agent and Instm- 
mentallty of the said conspira tors as aforesaid. That plaintiff has a capital 
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stock of $1,000,000, and that $350,000 of said capital stock is fuUy paid up 
and issued as hereinabove set fortli. That divers secured creditors of said 
defunet Central Counties Land Company hâve, by agreement with certain 
stockholders, and for adéquate and valuable considération, assigned their 
niortgages to plaintiff, and the lands so acquired by plaintiff hâve been freed 
from large incumbrances and liens, and plaintiff now has assets of a value 
In excess of its issued capital stock, and is in a condition to proceed with the 
aforesaid enterprise." 

The bill further allèges, among other things, that the complainant novv 
owns or controls more than one-half of the frontage of Clear Lake, including 
the Spring Valley Kanch and dam site mentioned ; that it owns and holds 
water appropriations to the amount of 500 second feet or upwards on the 
lake, made under the statutes of the state of *Callforuia, which are first in 
time and flrst in right, and that it has followed up its appropriations by 
performlng the required work ; that under and by vlrtue of such ai>propri.a- 
tions it has the right to erect a dam upon its said lands at the uiouth of 
Clear Lake, to divert the waters thereof for the purpose of generating elec- 
triclty and electrical power, and for purposes of irrigation ; that it owns and 
holds more than 7,000 acres of land bordering upon or now overflowed by 
the lake; that it is not necessary to its undertaking for the complainant 
to acquire or own in fee simple the canal or ditch system and laterals now 
or formerly owned or controlled by the défendant Yolo County Consolidated 
Water Company, nor ia it necessary that the complainant should hâve, nor 
does it by its bill seek, a retum of the stock of the said Yolo County Con- 
solidated Water Company. But It allèges that it is just and équitable that 
there be made in this suit "an équitable condemnation, whereunder plaintiff 
shall be permitted to hâve the use of said distributing system conslsting of 
canals or ditches and laterals of said Yolo County Consolidated Water Com- 
pany for the purpose of conveying the waters to be impounded in Clear Lake 
by it to the persons who and upon the lands which may hâve need of the 
same for irrigation; that in that behalf the complainant has the légal and 
équitable prier right to divert and store in Clear Lake, for the purpose of 
generating electricity and electrical power, the water flowing out of the lake 
through Cache creek at ail seasons, Including ail surplus storm or flood water, 
and has the sole and prlor right to secure a permit for and to erect a dam 
for said purpose at or near the outlet to the lake; that by reason of the 
matters and things alleged in the bill the complainant "also owns and holds 
the équitable title to the benefits, if any, of the appropriation and location 
for Irrigation purposes which défendant Yolo Water & Power Company 
oaused to be posted on said Spring Valley Kanch and recorded on May 29, 
1912, as aforesaid" ; that by reason of the matters and things alleged in the 
biU the complainant is in equity entitled to the bénéficiai enjoyment "of 
ail of the aforesaid contracta so made as aforesaid with said land owners 
for the sale of water to the owners of the 50,000 acres of land accessible to 
the said canal System of défendant Yolo County Consolidated Watep Com- 
pany" ; that défendants Yolo County Consolidated Water Company and Yolo 
Water & Power Company are entitled to the usual and normal flow of Cache 
creek at the times and seasons and to the extent that said waters were 
utilized prlor to the Incorporation of said défendant Yolo Water & Power 
Company, but to no other or greater extent, and that the défendant Yolo 
Water & Power Company claims to own ail of the stock of the Yolo County 
Consolidated Water Company; that said Yolo County Consolidated Water 
Company is the owner of those certain canals or ditches, together with their 
laterals, situated In the county of Yolo, a particular description of which Is 
given in the bill. And it is alleged that the purpose for which the said 
ditches were constructed was the diversion of the natural flow of Cache 
creek durlng the irrigating season beginning about May Ist and ending ordi- 
narily about October Ist; that the said canals or ditches hâve a combined 
Intake capaclty of about 500 second feet; that the défendant Yolo County 
Consolidated Water Company and the défendant Yolo Water & Power Com- 
pany hâve not, nor has either of them, ever utilized the said ditches to their 
fuU capaclty; that the natural flow of Cache creek Is comparatively small 
durlng the summer months, and rapidl/ dlminishes towards the end of the 
226 F.— 38 
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summer season, and during a portion o£ the irrlgatlng season tbere Is at 
tlmes no natural flow whatever in the said streajn or in tbe said ditches; 
that neither the défendant Xolo Oounty Consolidated Water Company nor 
the défendant Yolo Water & Power Company bas the right to store or divert 
the surplus of storm waters from the said creek for any purpose; that the 
waters to which the défendants Yolo County Consolidated Water Company 
and the Yolo Water & Power Company are entitled are Insuiflcient for the 
irrigation of ail of the lands susceptible of belng Irrlgated by means of the 
said ditches and canals; that the purpose and intent of tlie eoniplalnant is 
to reach such lands with suitable canals, ditches, and laterals, and to furnlsh 
enough additional water to supply any deficlency of water, and that the said 
purposes of complainant "can be accompllshed by and through a common 
use by plalntiff and the said défendants of the said canals or ditches and 
laterals" ; that the use in common with said défendants of said ditches, 
canals, and laterals wUl In no way destroy or dlminish the défendants' use 
thereof, and that the complainant is able and willing to pay its proper pro- 
portion of the unkeep and a proper rental to the said défendants for the said 
common use of thelr canal System, and to pay to them a Just amount for the 
taking of an easement, servitude, or right to hâve and enjoy such use ; that 
if such common use is not permitted it will be necessary for the complainant 
to duplicate the said canal System; that the complainant is informed and 
believes that the défendants White, Parmalee, Hull, Jr., Plke, Phillips, Brady, 
and White & Co., are large stock and bond holders in the défendant Yolo 
Water & Power Company, elther in thelr own names or in the names of other 
persons, ail of which they received as commissions for and on account of 
their participation in the alleged transactions; that over $9,200,000 par 
value of the said bondsi of the défendant Yolo Water & Power Company are 
stlU unlssued ând are in the control of the défendant Oakland Bank of Sav- 
ings; that of the $800,000 par value or thereabouts which hâve been issued 
a large number are in the possession and control of the défendants Cralg, 
Parmalee, White, Brady, Hull, Jr., Phillips, and White & Co., they havlng 
received the same as and for thelr commission and profit from the alleged 
fraudulent scheme and conspiracy ; that the défendants Yolo Water & Power 
Company, Capay Ditch Company, and Yolo County Consolidated Water 
Company, hâve acqulred certain lands and overflowage rlghts in lands border- 
Ing upon Clear Lake, and hâve also acqulred certain riparian and other rlghts 
tn and to lands bordering upon Cache creek, ail of which lands and rlghts 
are essential to plaintitt's alleged enterprise, and ail of which lands "the 
said défendants, by reason of the matters and things herein set forth, ar» 
chargeable with as trustées of this plaintifC" ; that the complainant is able 
and wtlling and offers to submit to such équitable terms, orders, and decrees 
in the premises as the court shall deem proper as a condition to granting the 
relief prayed for. 

Charles S. Wheeler and John F. Bowie, both of San Francisco, Cal., 
for appellant. 

S. C. Denson, John S. Partridge, Alan C. Van Fleet, A. E. Shaw, 
Bert Schlesinger, Denson, Cooley & Denson, Mastick & Partridge, 
and Théodore A. Bell, ail of San Francisco, Cal., and McKee & 
Tasheira, of Oakland, Cal, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge fafter stating the facts as above). We think, as 
did the court below, that the basis of the suit are the contracts set out 
in the bill, and that as the complainant's assignors could not, for that 
reason, bring it in the fédéral court, neither could the complainant, be- 
cause oi the provisions of the statute above referred to. 

The Central Counties L,and Company, th^ California Industrial Com- 
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pany, and the Central California Power Company, referred to in the 
briefs as the "Allied Corporations," through whom the oomplainant 
claims were, according to the averments of the bill, acting in co-opera- 
tion with Vandercook, who held a contract with certain of the défend- 
ants to the suit for the purchase of the stock of the Yolo County Con- 
soHdated Water Company — which is the contract of January 19, 1907— 
after which, according to the bill, came the incorporation of the Clear 
Lake Power & Irrigation Company and the merger agreement. It was 
to defeat the rights growing out of the contracts mentioned, in behalf 
of Vandercook and the Allied Corporations and those holding under 
them, that the alleged wrongs and f rauds on the part of the défendants 
are alleged to hâve been done and committed. We do not see how it 
would be possible to prove the case made by the bill without inquiring 
into the contracts, their subject-matter, and into ail of the various acts 
of the respective parties thereto done under, in connection with, or in 
respect to them. In short, we regard it as clear that the contracts, 
which are indiputably choses in action, constitute the real foundation 
of the suit. We must therefore affirm the judgment. 
Judgment aifirmed. 



PENSACOLA STATE BANK v. THORNBERRY et al. 

(Circuit Court of Appeals, Slxth Circuit October 5, 1915.) 

No. 2628. 

1. Judgment i©=>489 — Validitt— Jtjeisdiction'. 

Défendants, résidents of Kentucky, executed and delivered a note te 
the casliier of the plaintiff, Florida bank, which he agreed to discount 
with another bank. After representing to défendants that the note had 
been destroyed, he pledged it as collatéral to another bank, and, after 
taking it up, delivered it to the bank of which he was an offleer as secu- 
rity for hls indebtedness there. Subsequently the cashier's defaults were 
discovered, and suit was Instituted against défendants in Kentucky ; the 
note being flled there. The plaintlfC bank was nonsuited as to that note, 
and thereafter instituted suit against the cashler in the Eastern district 
of Illinois. The note was not in the district, although the prayer of the 
suit was that plaintiff be declared to hâve Its cashier's title to the instru- 
ment Défendants were served with citation to appear and set up their 
title. Judlcial Code (Âct March 3, 1911, c. 231) § 57, 36 Stat 1102 (Comp. 
St. 1913, § 1039), déclares that, in any suit commenced in any Circuit 
Court to enforce any lien upon Personal property wlthin the district, an 
order directing any absent nonresident défendant to appear and make dé- 
fense may be served upon him wherever found, and in default of appear- 
ance the court may entertain jurisdictlon and proceed to an adjudication, 
which, as regards such absent défendant, shall affect only the property 
which shall hâve been the subject of the suit and under the jurisdictlon 
of the court withln the district. Jleld that, as to défendants who did not 
appear, the decree in the Illinois district was a nullity, and subject to 
collatéral attack. 

[Ed. Note. — For other cases, see Judgment, Cent Digi. §§ 924, 925 ; Dec 
Dig. <S=489.] 

2. SUBBOGATION l®=all — BlGHT TO SUBROGATION. 

In such case, though the cashler paid hls debt to the bank, with which 
he pledged the note, with funds of the plaintiff, and later transferred the 

©zsFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexent 
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note to plaintiff bank to secure hls Indebtedness to that institution, plain- 
tiff was not subrogated to the rights of the creditor bank, for it was not 
obligea to pay its cashier's debt, and If the payment bad been intentlon- 
al, the rlght of subrogation would not be enforced against the equity of a 
third person. 

[Ed. Note.— For other cases, see Subrogation, Cent Dig. § 4 ; Dec. Dig. 

3. Tbusts ©=3102 — Resulting Trusts. 

In sueh case, as the cashier liad no rights in the note, plaintiff cannot 
a&sert an équitable lien upon it on the theory ol a resulting trust, not- 
withstanding the usual rule that, where an agent uses the funds of his 
principal, a resulting trust arises in equity, giving the principal an équita- 
ble lien. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § 153; Dec. Dig. 
®=5l02.] 

4. Action ®=23 — AcrriON at Law— ISnfobcement of Equitablk Riohts. 

In an action at law on a note, équitable rights, such as subrogation, 
and équitable liens, cannot be enforced. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 14&-152 ; Dec. 
Dig. <S=>23.] 

5. Banks and Banking (S=»lie — Knowledge of Cashieb — Notice to Bank. 

Where a bank cashier, who received a note for discount with another 
institution, the proceeds to be used to buy land for the makers, fraudu- 
lently represented to them that he had destroyed it, and then pledged it 
to secure his own debt, his own bank, from wWeh he appropriated funds 
to pay his debt cannot assert équitable rights in the note, being charged 
with the agent's knowledge. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 282- 
287; Dec. Dig. <g=»116.] 

8. BiLLS AND Notes <S=>333 — Actions— "Holder in Due Course." 

Semble, under Ky. St § 372ûb, subsecs. 52, 190, declaring that a "holder 
in due course" is one who has taken an instrument complète and regular 
on its face, before maturity, without notice of dlshonor, and in good faith 
and for value, aud that a holder means the payée or indoraee of a bill, who 
is in iKvssession of it, or the bearer, a bank from which its cashier took 
funds to discharge his debt to another Institution cannot be held a holder 
in due course of a note fraudulently pledged by the cashier as collatéral 
for his debt. 

[Eid. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 806-811 ; 
Dec. Dig. ©=333. 

For other définitions, see Words and Phrases, First and Second Séries, 
Holder in Due Course.] 

7. Limitation op Actions <g=>25 — Actions on Noies — "Negotiable Peomis- 
SOKY Note." 

Notwithstanding the implied repeal of Ky. St § 483, placing negotiable 
notes on the footing of bills of exchange, by Negotiable Instruments Act, 
S 3720b, which, in subsection 184, déclares that every unconditional prom- 
ise in writing to pay on demand, op at a fixed or determinable future ttme, 
a sum certain in money to order or bearer, is a "negotiable promissory 
note," action upon an instrument of that character, when negotiated be- 
fore maturity, is barred by the flve-year limitation prescribed by section 
2515, declaring that an action upon a bill of exchauge or a promissory 
note placed upon the footing of a bill of exchange shall be commenced 
within five years after accrual. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 120 ; 
Dec. Dig. <S=325. 

For other définitions, see Words and Phrases, First and Second Séries, 
Negotiable Note.] 

*=5For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Blgests & Indexes 
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8. Limitation oj Actions ©=1041/^, New, vol. 6 Key-No. Séries— Tollinq of 

Statuts — Nonstjit. 

WMle Ky. St. § 2544, provides that, In ail cases where the doing of an 
act necessary to save any riglit or beneflt is restrained or suspended by 
injunction or other lawful restraint, such time shall not t)e estimated in 
fbe application of any statute of limitations, the institution by plaintifC 
oî an action on a note, whicli at the mère suggestion of the court that 
It could not be maintained at law was voluntarily dismissed, does not 
operate to toU the statute. 

9. JtTDGMENT <S=3617 BAR — DEFENSES CONSTRUCTION. 

Where a decree ta a suit on a note, to whieh one of the défendants was 
a party, merely adjudicated that plalntlff was a holder in due course, and 
speciflcally provided that défendants could make other défenses, such de- 
fendant may rely on the statute of limitations. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1062, 1130, 
1134 ; Dec. Dig. ®=5617.] 

10. Tbial ©=48 — Réception of Evidence. 

In an action on a note, where only one of the défendants was precluded 
from urging want of considération, évidence of want of considération was 
properly received. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 120 ; Dec. Dig. <©=> 
48.] 

In Error to the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Action by the Pensacola State Bank against J. E. Thornberry and 
others. There was a judgment for défendants, and plaintifï brings 
error. Affirmed. 

J. B. Baskin, of Eouisville, Ky., for plaintiff in error. 
W. T. EUis, of Owensboro, Ky., for défendants in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. This is an action at law brought by 
the Pensacola State Bank, formerly styled the Pensacola Bank & Trust 
Company, a Florida corporation, the plaintifï in error, against J. E. 
Thornberry and others, the défendants in error, citizens and résidents 
of Kentucky, upon a promissory note for $5,000. The trial resulted 
in a verdict and judgment in f avor of the défendants ; and the plain- 
tifï has brought this writ of error. 

The essential facts, shown by the undisputed évidence, are thèse: 
On April 23, 1906, the défendants, at Sebree, Kentucky, executed 
and delivered to one C. J. Scudamore, who was then cashier of the 
Pensacola Bank, a promissory note for $5,000, negotiable and payable 
at the First National Bank of Sebree, on or before May 15, 1907. 
This note, together with a similar note for $5,467.50, was executed 
and delivered by the défendants to Scudamore for the sole purpose of 
being discounted at a bank in Nashville, Tennessee, and realizing for 
the défendants money with which to buy a tract of land in Florida, 
which he had called to their attention, and was not to be used by him 
for any other purpose. It was executed and delivered to him with the 

^soTct other eues na sam* toplc & KST-NUMBER In ail Key-Numbered Dlgests &. Indexes 
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name of the payée left blank, with the understanding that this blank 
was to be fïlled in by the bank discounting the note. 

On April 26, 1906, Scudamore borrowed $10,000 for his own in- 
dividual use from the American National Bank of Nashville, and, hav- 
ing filled in his own name as payée of this note, endorsed and dehv- 
ered it to the American Bank as collatéral security for his individual 
loan, without the knowledge or consent of the défendants. A few 
days later he notified the défendants that he had been unable to dis- 
count the note and had destroyed it ; and they had no notice that he 
had pledged it to the American Bank until in 1908, long after its ma- 
turity, and never ratified or approved the pledge in any manner. He 
did not use any part of the money borrowed from the American Bank 
for the purchase of the Florida land ; and the défendants received no 
considération whatever for the note. At some time, not shown by the 
proof, but claimed by the plaintiff to hâve been before the pledge to 
the American Bank, he also affixed the name of one C, H. Ramsey as 
a maker of the note, without the knowledge or consent of said Ram- 
sey or of the défendants. 

On May 6, 1907, shortly before the maturity of the note, Scudamore 
paid the American Bank $5,000 on his loan and renewed the remainder ; 
this payment being made by drawing his own check for $5,000 on the 
Pensacola Bank, in which he then had only a small deposit insufficient 
to meet the check. The American Bank accepted this check in part 
payment of his loan, and in considération thereof released and deUv- 
ered to him the note of the défendants which it held as collatéral. It 
entered this check on its books as a charge against the Pensacola Bank, 
which then had a balance with it of less than $5,000, and on the same 
day wrote the Pensacola Bank, notifying it of this charge and inclos- 
ing Scudamore's check. This letter was, however, received by Scuda- 
more, as cashier of the Pensacola Bank, and concealed by him, al- 
though he acknowledged its receipt to the American Bank. He de- 
stroyed his own check and did not charge it against himself on the bocks 
of the Pensacola Bank, and subsequently, on receiving a reconcile- 
ment from the American Bank showing an overdraft against the Pen- 
sacola Bank, concealed the real situation by false entries on the bocks 
of the Pensacola Bank; the other officers of the Pensacola Bank know- 
ing nothing of thèse transactions until some time in 1908, when Scuda- 
more's f raudulent conduct was discovered. It is not shown, however, 
that the Pensacola Bank at any time thereafter questioned the correct- 
ness of the charge made against it by the American Bank by reason 
of Scudamore's check, or ever denied its liability therefor as between 
it and the American Bank. 

After re-obtaining possession of the note from the American Bank, 
Scudamore, at a time not precisely shown, clianged its due date frôin 
May 15, 1907, to May 15, 1908, without the knowledge or consent of 
the défendants, who believed that it had been destroyed ; and there- 
after, on November 2, 1907, after its maturity and after the change 
in the due date and the addition of the name of E. H. Ramsey, pledged 
it to the Pensacola Bank as security for a loan of $6,000 made to him 
at the time. 
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In 1908, Scudamore's derelictions having been in tlie niean1,ime dis- 
covered, the Pensacola Bank brought an action at law against the 
défendants, in the court below, upon this note and the other note for 
$5,467.50. Upon the trial of that suit the plaintiff having, at the con- 
clusion of the évidence, avowed, in answer to an inquiry f rom the trial 
judge, that it relied upon the title to the $5,000 note acquired by reason 
of its payment of Scudamore's check to the American Bank in May, 
1907, the trial judge suggested that in his opinion the plaintiff had not 
thereby shown a légal title to this note, but that any right it might 
hâve acquired by reason of this transaction was a merely équitable 
title, which probably could only be enforced by a suit in equity to 
which Scudamore might be a party, but that if the plaintiff desired it 
might dismiss the suit as to this note without préjudice; which action 
was accordingly taken by the plaintiff ; the suit thereupon proceeding 
as to the $5,467.50 note and resulting in a verdict and judgment in 
favor of the plaintiff, which was subsequently affirmed by this court. 
Melton V. Pensacola Bank (6th Cire.) 190 Fed. 126, 111 C. C. A. 166. 

In January, 1911, the Pensacola Bank filed a bill in the United States 
Circuit Court for the Eastern District of Illinois, against Scudamore, 
who was then confined in the Hospital for the Insane within said dis- 
trict, and the défendants herein, setting forth the use of its funds by 
Scudamore on May 6, 1907, in the payment to the American Bank, and 
the conséquent surrender of the $5,000 note to him, and praying that 
it be substituted and subrogated, as of that date, to the title and owner- 
ship of the note under the pledge to the American Bank, and decreed 
to hâve an équitable lien thereto as security for the amount paid the 
American Bank with its funds. The note, however, was not exhibited 
with the bill, and was not then in the Illinois district, having previously 
been delivered by Scudamore to the Pensacola Bank and filed by it in 
the suit in Kentucky in the court below, where it then was. Service 
of process under this bill was made upon Scudamore, who appeared 
and answered by guardian ad litem ; and an order was entered requir- 
ing the absent défendants to appear and make défense by a day stated, 
which was served on them in Kentucky. The défendant Pike there- 
upon entered a spécial appearance and moved the court to set aside 
this order for substituted service and to quash its service ; which mo- 
tion was, on motion of the complainant, stricken f rom the files. There- 
upon he filed a demurrer to the bill, which was overruled ; af ter which 
he filed an answer. The other défendants not having appeared and 
made défense, a decree pro confesso was entered against them. And 
at a subséquent hearing on the pleadings and proof, the court entered 
a final decree adjudging the Pensacola Bank to be the owner and hold- 
er of the note, in due course, as of May 6, 1907, as security for the 
payment of $5,000, with interest from said date; quieting its title and 
ownership thereto as against the défendants; and enjoining them from 
asserting any right, title or interest therein, but not otherwise preclud- 
ing them from making any légal défense against their liability as mak- 
ers thereof in the event tibey should thereafter be sued thereon. No 
appeal was taken from this decree. 



616 226 FEDEEAL REPORTER 

Subsequently, on May 24, 1912, more than five years after the ma- 
turity of the note, the plaintifï instituted the présent suit in the court 
below. The pétition, described the note as of its original due date, and 
alleged that on May 6, 1907, the plaintiff became, and still was, the 
ovvner and holder thereof, in due course, as security for the payment 
of $5,000, with interest, such title and ownership having been acquired 
as shown by the final decree in the Illinois suit, which was set forth 
in extenso; and by an amended pétition a transcript of the entire 
record in the Illinois suit was filed as an exhibit. The answers denied 
that the plaintiff had become the owner and holder in due course, or 
at ail, of the note, as security; denied that such title and ownership 
was acquired by the Illinois decree ; averred that the Illinois court was 
without jurisdiction of the défendants and that its decree was void; 
relied as défenses upon want of considération and the altérations in 
the note as to the due date and signature of C. H. Ramsey ; plead the 
Kentucky statute of limitations of five years ; and also relied on other 
défenses. 

It inferentially appears from the record that the plaintifif rested its 
case in the court below, primarily, at least, if not entirely, upon the 
supposed conclusive effect of the Illinois decree as an adjudication that 
the plaintiff was a holder of the note in due course as of May 6, 1907. 
The learned trial Judge, however, charged the jury that the title to 
the note passed to the plaintiff for the purposes of the suit by the 
transf er and delivery to it by Scudamore on November 2, 1907 ; that 
the Illinois decree at most confirmed the plaintiff's title thereto as 
to any claim Scudamore might hâve had, but was otherwise void 
against the défendants and of no effect so far as their défenses were 
concerned ; and that if they f ound, either that the change in the due date 
of the note was made after its maturity, May 15, 1907, or that the 
note was made without considération, their verdict should be for the 
défendants. The plaintiff excepted to thèse portions of the charge ; 
but neither requested the court to submit the case to the jury on the 
theory that it had, independently of the Illinois decree, acquired title 
to the note by virtue of the transaction of May 6, 1907, nor moved for 
a directed verdict in its own favor. There was no référence in the 
charge to the défense of the statute of limitations; nor any request 
submitted by the défendants in référence thereto. 

The jury retumed a verdict that, after deciding that the note was 
changed after May 15, 1907, they found for the défendants. 

The plaintiff's assignments of error relate solely to the charge of tlie 
court and the admission of évidence. 

The plaintiff now concèdes that if its title to the note dépends upon 
the pledge of November 2, 1907, made after its maturity, the verdict 
and judgment below were correct, by reason of the want of considéra- 
tion for the note; but earnestly insists that it should hâve been al- 
lowed to rely upon its title to the note derived as of May 6, 1907; 
that it is conclusively adjudged by the Illinois decree to be the holder 
of the note, in due course, as of that date, before maturity; that this 
further appears, independently of this Illinois decree, from the undis- 
puted évidence in the case ; that being the holder in due course before 
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maturity the défense of want of considération is eut off and the change 
of the due date after its right to the note had accrued does not pre- 
clude it from recovering thereon according to its original ténor ; and 
that it was therefore, on the undisputed évidence, entitled to a verdict 
and judgment in its favor, and the judgment in favor of the défend- 
ants should accordingly be reversed and a new trial granted. 

We assume, for présent purposes, that the plaintiff's exceptions to 
the charge and its assignments of error sufficiently raise, by implica- 
tion at least, the questions upon which it now relies, so as to authorize 
the granting of a new trial if it should appear that the plaintiff was 
either entitled to a verdict and judgment below on the undisputed évi- 
dence, or to a submission of the case to the jury with référence to the 
efifect of the transaction of May 7, 1907 ; and, on the other hand, we 
think it clear, that if, on the undisputed évidence, the défendants were 
entitled to a verdict and judgment in their favor, so that no prejudi- 
cial error resulted to the plaintiflf from: the course taken in the trial 
below and a new trial would be a merely futile proceeding, the judg- 
ment below should be affirmed. 

Our conclusions are : 

[1] 1. The Illinois decree is void as to ail the défendants herein ex- 
cept T. J. Pike, who appeared and made défense thereto upon the mer- 
its. The service of the appearance order upon the défendants outside 
of the district clearly conferred no jurisdiction over them unless the 
suit came within the provisions of section 8 of the Act of March 3, 
1875, c. 137, 18 Stat. 472 (subsequently embodied in section 57 of the 
Judicial Code), in which it was provided that in any suit commenced 
in any Circuit Court "to enforce any * * * lien upon or claim to 
* * * real or personal property within the district where such suit 
is brought," an order directing any absent nonresident défendant to 
appear and make défense, might be served on him, wherever found, and 
that, in default of his appearance, the court might entertain jurisdic- 
tion and proceed to an adjudication of the suit, which should, liowever, 
as regards such absent défendant, "afifect only the property which shall 
hâve been the subject of the suit and under the jurisdiction of the court 
therein, within such district." However, both when this suit was com- 
menced and the appearance order was served on the défendants, the 
note, which was the subject of the suit, was not in the Illinois district. 
And we are of opinion that it cannot be deemed to hâve been con- 
structively within that district upon the theory that its situs followed 
Scudamore, as the légal holder ; especially as he had previously pledged 
the note to the plaintiflf, which was then its légal holder so far as he 
was concerned, so that its légal situs, upon this theory, would hâve been 
in the State of Florida. Accordingly, as neither its physical nor légal 
situs was in the Illinois district, the note cannot be deemed to hâve 
been within that district, within the meaning of the Act of 1875, either 
when the suit was commenced or the appearance order was served on 
the défendants. And we are therefore of opinion that the Illinois 
court, by the proceedings in the suit, did not acquire jurisdiction over 
any of the présent défendants other than Pike ; and, f urther, that as 
to $«ch défendants its decree is consequently void for want çf jurisdic- 
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tion, and clearly subject to collatéral attack upon that ground. Thomp- 
son V. Whitman, 18' Wall. 457, 469, 21 L. Ed. 897; Windsor v. Me- 
Veigh, 93 U. S. 274, 283, 23 L. Ed. 914; Simmons v. Saul, 138 U. 
S, 439, 452, 11 Sup. Ct. 369, 34 h. Ed. 1054; Scott v. McNeal, 154 U. 
S. 34, 46, 14 Sup. Ct. 1108, 38 L. Ed. 896; Butterfield v. Miller (6th 
Cire.) 195 Fed. 200, 203, 115 C. C. A. 152; Audas v. Highland Land 
Co. (6th Cire.) 205 Fed. 862, 864, 125 C. C. A. 62. 

[2] 2. The plaintiff did not become the holder of the note in due 
course by reason of the transaction of May 6, 1907. We may assume 
for présent purposes that this transaction amounted, as the plaintiff 
in effect insists, to the unauthorized use by Scudamore of its funds 
in paying $5,000 of his debt to the American Bank, thereby taking down 
the collatéral note, and not to a mère overdraft by Scudamore, sub- 
sequently ratified by the plaintiff in its course of dealings with the 
American Bank and amounting in effect to a mère loan to Scudamore. 
However, treating the transaction as an unauthorized use by Scuda- 
more of the plaintiff's funds, it is clear, in the first place, that the 
plaintiff did not thereby become subrogated to the original rights of 
the American Bank as pledgee of the note in due course. The plaintiff 
occupied no relation to Scudamore's debt to the American Bank, as 
surety or otherwise, which would hâve compelled it to pay this debt to 
préserve its own rights; hence, even an intentional payment of this 
debt would not hâve entitled it to subrogation to the rights of the 
American Bank, ^tna Ins. Co. v. Middleport, 124 U. S. 534, 548, 8 
Sup. Ct. 625, 31 L. Ed. 537. Neither is the plaintiff entitled to sub- 
rogation to the rights of the American Bank as holder of the note 
in due course against the makers, on the theory of an implied agree- 
nuent by Scudamore that upon the use of its funds in paying his debt, 
it should be subrogated to the rights of the American Bank as against 
him. Subrogation is a purely équitable right, and will not be en- 
forced as against the equity of third persons or decreed when it will 
work injustice to them. Budd v. Olver, 148 Pa. 194, 198, 23 Atl. 1105 ; 
Union Trust Co. v. Monticello Ry., 63 N. Y. 311, 314, 20 Am. Rep. 
541; Orvis v. Newell, 17 Conn. 97, 101. Thus even by an express 
agreement with the debtor, subrogation will only be enforced in equity 
when tlie agreement créâtes équitable rights against the debtor which 
do not impair or overthrow the équitable rights of innocent third 
persons. Browder v. Hill (6th Cire.) 136 Fed. 821, 824, 69 C. C. A. 
499. The instant case, in this respect, is essentially différent from 
Buist v. Williams, 88 S. C. 252, 279, 70 S. E. 817, in which it was 
held that where a trustée wrongfully used trust funds in discharging 
a mortgage on his own property, the cestui que trust would be subro- 
gated to the lien of the mortgage thus removed from his property ; 
there being in that case no intervening rights of innocent third per- 
sons. 

[3] Neither did the use by Scudamore of the plaintiff's funds cre- 
ate an équitable lien upon the note when released from the pledge to 
the American Bank, upon the theory that a resulting trust in the note 
was thereby created in the plaintiff's favor. The gênerai rule that if 
an agent or trustée uses the funds of his principal or cestui que trust 
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to purchase property in his own name, a resulting trust arises în equity, 
giving the principal or cestui que trust an équitable lien upon such 
property as against the wrongdoer to secure the money thus wrongf uUy 
used, has no application to the instant case. It may well be that such 
resulting trust will also arise where the wrongdoer instead of purchas- 
ing property for himself uses the money of another for the purpose 
of discharging his own property f rom a mortgage or other incumbrance, 
and that upon the discharge of the wrongdoer's property from such 
incumbrance the person whose money had been thus wrongfully used, 
acquires an équitable lien thereon to secure the repayment of the 
money thus used. It is, however, apparent, that, under this doc- 
trine, the resulting trust, which arises by implication of law, is cre- 
ated only against the wrongdoer and extends only to his interest 
in the property wrongfully purchased or released from a prior in- 
cumbrance, and that it cannot operate to create an équitable lien on 
property released from a prior incumbrance in which the wrongdoer 
has in fact no interest to which such resulting trust can attach. Thus 
if Scudamore had been the owner of the note when he pledged it to 
the American Bank, and had subsequently released it from such pledge 
by the use of the plaintiflf's funds, a resulting trust would apparently 
hâve arisen as against Scudamore which would hâve subjected the 
note upon its release from the prior pledge to an équitable lien in 
f avor of the plaintiflf. In the présent case, however, Scudamore in fact 
had no title or property interest in the note, either when he pledged 
it to the American Bank or when it was released from such pledge, but 
merely held it in his possession as agent of the défendants to be used 
for certain specified purposes. We are theref ore clearly of the opinion 
that as Scudamore had in fact no title to or interest in the note, there 
was nothing to which a resulting trust in favor of the plaintiff could 
attach upon its release from the prior pledge, and that hence no 
équitable lien was created in favor of the plaintiff by the unautborized 
use of its funds in releasing it from such pledge. The doctrine of 
a resulting trust, which is purely one of equity, should clearly not be 
enforced so as to do injustice to innocent third persons, especially 
by creating a fictitious property interest in the wrongdoer to which 
the équitable lien resulting through his misconduct may attach, to the 
préjudice of third persons. We therefore conclude that the plaintiff 
did not become the holder of the note in due course by virtue of the 
May transaction, either upon the theory of subrogation to the rights 
of the American Bank as pledgee, or upon that of an implied lien 
created by a resulting trust against Scudamore; and, in short, that 
the plaintiff did not in conséquence of this transaction acquire any 
title whatever to the note or interest therein or become the holder 
thereof in any manner or for any purpose. 

[4] And even if this transaction had been such as to either entitle 
the plaintiff to subrogation in equity to the right of the American 
Sank as a holder in due course or to create in its behalf an équita- 
ble lien upon the note by virtue of a resulting trust against Scudamore, 
neither such subrogation nor équitable lien could properly hâve been 
declared or enforced in the court below, in the présent action at law ; 
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the déclaration and enforcement of either of such rîghts being solely 
matters of équitable cognizance. 

[5] Furthermore, even if the use of plaintiiï's funds by Scudamore 
in releasing the note from the prior pledge, would otherwise bave 
created, by implication, an équitable lien upon the note, as one pre- 
viously good in the hands of the prior holder, nevertlieless, as such 
lien could bave to be worked out through Scudamore and in consé- 
quence of bis action, we think the rule laid down in Ditty v. Dominion 
Bank (6th Cire.) 75 Fed. 769, 771, 22 C, C. A. 376, and Skud v. Til- 
linghast (6th Cire.) 195 Fed. 1, 7, 115 C. C. A. 83, that a principal re- 
ceiving property through the agency of another cannot retain it without 
assuming the burden of the agent's knowledge as to bow it came to 
be obtained, would be applicable, at least by analogy, so as to charge 
the plaintiff, in acquiring such lien, with Scudamore's knowledge of 
the want of considération for the note, as well as of the altération 
in the names of the makers ; so that for this reason also, it could not 
be deemed to bave acquired the note as a holder in due course before 
maturity without notice of its infirmities. 

[6] Ànd we may add that we furthermore strongly incline to the 
view that, under the définitions of a "holder in due course" and a 
"holder," as given in sections 52 and 190 of the Kentucky Negotiable 
Instruments Act (Ky. Stats. § 3720b, subsecs. 52 and 190), a person 
is not to be deemed a holder of a note in due course unless it bas 
been "negotiated" and transferred to him, by either endorsement or 
delivery, and that one to whom the note has not been so negotiated 
and transferred and who merely claims an équitable interest therein 
resulting, in invitum, in conséquence of the wrongful act of another 
in which he did not participate, cannot, under the Act, be properly 
deemed, in any event, a holder in due course, so as to take the note 
f ree from defects under section 57 of the Act. 

[7] 3. The présent suit, not having been commenced until more than 
five years after the due date of the note, was barred by the Kentucky 
statute of limitations. Section 2515 of the Kentucky Statutes, which 
has been in force many years, provides that "an action upon a bill of 
exchange, * * * or upon a promissory note, placed upon the 
footing of a bill of exchange, * * * shall be commenced within 
iive years * * * after the cause of action accrued." By section 
483 of the Kentucky Statutes promissory notes payable and negotiable 
at any bank in Kentucky, and endorsed to and negotiated by any bank 
in Kentucky, were in terms "placed on the same footing as bills of 
exchange." This section was, however, repealed by implication by 
the Kentucky Negotiable Instruments Act, approved March 24, 1904. 
Williams V. Faintsville Bank, l43 Ky. 781, 784, 137 S. W. 535, Ann. 
Cas. 1912D, 350; Southern Bank v. Schimpler, 159 Ky. 372, 375, 167 S. 
W. 148. However, long prior to the passage of this Negotiable Instru- 
ment Act it was held by the Court of Appeals of ^ Kentuclcy, in a 
suit brought in Kentucky upon a note executed and payable in Ohio, 
that siricé the Ohip statute, which fixed the character of the note, 
made ail promissory notes for a sum certain payable to any person, or- 
der or âssigns, "negotiable" by endorsement, and ail such notes pay- 
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able to a person or bearer, "negotiable" by delivery, this statute placed 
such notes upon the footing of a bill of exchange, and hence not sub- 
ject in the hands of an innocent holder to a set-off which existed 
in favor of the payor against antécédent parties. Stevens v. Gregg, 
89 Ky. 461, 464, 12 S. W. 775 (1889). And, after the passage of 
the Negotiable Instruments Act, in another suit brought in Kentucky 
upon a similar Ohio note, it was held, upon the express authority of 
Stevens v. Gregg, supra, that this Ohio statute placed the note "on 
the footing of a bill of exchange," and that hence, when sued on in 
Kentucky, it was barred by the statute of limitations of five years con- 
tained in section 2515 of the Kentucky Statutes. Gemian Bank v. 
Zimmer, 141 Ky. 401, 402, 132 S. W. 1023 (1911). The substance of 
thèse holdings is that a statute which makes a note "negotiable" by 
endorsement or delivery, ipso facto places it on the same footing as 
a bill of exchange; and hence governed, when sued on in Kentucky, 
by the five year statute of limitations. By section 184 of the Nego- 
tiable Instruments Act, however, every unconditional promise in 
writing signed by the maker engaging to pay on demand or at a fixed 
or determinable future time, a sum certain in mOney, to order or to 
bearer, was declared to be a "negotiable promissory note." Kentucky 
Statutes, § 3720b, subsec. 184. Under the doctrine of Stevens v. Gregg 
and German Bank v. Zimmer, therefore, it necessarily and logically 
results that such notes, when negotiated bef ore maturity, are by force 
of the Act, placed on the footing of a bill of exchange, and hence 
governed as to the bringing of suit by the five year statute. And this 
is the view recently expressed by the Court of Appeals of Kentucky in 
Southern Bank v. Schimpler, 160 Ky. 813, 814, in which, on a péti- 
tion for rehearing, modifying the opinion previously expressed on 
the original hearing in Southern Bank v. Schimpler, 159 Ky. 372, 167 
S. W. 148, the court said, obiter, that the five year limitation of section 
2515 was applicable when the note had been negotiated before ma- 
turity and "thereby placed upon the footing of bills of exchange" and 
was in the hands of a third party, but that so long as it remained in 
the hands of the original payée and had not been assigned or trans- 
f erred to a third person, it was not upon the footing of a bill of ex- 
change, but was controlled by the fifteen year statute of limitation as 
to the principals and the seven year statute as to sureties. 

It results, therefore, that even if the plaintifï could be held a holder 
of the note in due course before maturity, its suit upon the note 
thus in its hands, would be barred by the statute of limitations, not 
having been commenced within five years after its maturity. 

[8] Furthermore, the case is not taken out of the opération of the 
statute of limitations by reason of the plaintifï's dismissal of its for- 
mer suit upon this note without préjudice. Section 2544 of thè Ken- 
tucky Statutes provides that in ail cases where the doing of an act 
necessary to save any right or benefit "is restrained or suspended by 
injunction or other lawful restraint" the time covered by tlie injunc- 
tion or restraint "shall not.be estimated in the application pf any 
statute of limitations." While the former suit was dismissed at the 
suggestion of the trial judge, after his intimation that the action could 
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apparently not be maintained at law, it was nevertheless a voluntary 
act on the part of the plaintiff. There was no order of the court 
requiring such dismissal, and no action on the part of the défendants 
which led to such course being taken by the plaintifif. Even if the trial 
judge was in errer in such intimation, a matter not determined, the 
plaintifï's remedy was clearly to proceed in the suit and in the event 
of a dismissal by the trial judge obtain a review of the judgment of 
dismissal under writ of error to this court. The course of action taken 
by the plaintifï, however, in acquiescing in this intimation and volun- 
tarily dismissing the suit clearly involved no judicial inhibition or 
légal impediment which operated as a lawful restraint upon it. The 
case is therefore clearly distinguishable from Knight v. Illinois Cent. 
Rd., 143 Ky. 418, 421, 136 S. W. 874, in which the trial court, on ob- 
jection interposed by the défendant, had refused to allow the plaintiff 
to dismiss his first suit without préjudice and directed a verdict in 
favor of the défendant, and this action of the trial court having sub- 
sequently been reversed in appellate proceedings and the plaintiff hav- 
ing thereupon forthwith dismissed his first suit without préjudice and 
immediately brought another suit, it was held that the action of the 
trial court in the first suit, which remained effective until reversed 
by the appellate court, operated as a légal impediment, procured by 
the défendant, which had prevented the plaintiff from instituting an- 
other suit during the time that the judgment of the trial court was 
in force, and that hence the time during which such restraint was op- 
erative should be excluded in the application of the statute of limita- 
tions to the second suit. We think it clear, however, that, upon the 
undisputed facts, no lawful restraint is shown in regard to the former 
suit which brings the présent case within this exception to the statute 
of limitations. Furthermore it does not appear from the record that 
the plaintiff in the présent suit filed any reply to the defendant's pleas 
of the statute of limitations setting up the alleged unlawful restraint 
now in question, or in any manner invoked the action of the trial 
court in regard thereto. 

[9] 4. The défendant Pike, by appearing generally and pleading to 
the merits in the Illinois case, after his motion to dismiss and quash 
the service of process had been overruled, submitted himself to the 
jurisdiction of the court, so that the decree subsequently rendered 
against him and not appealed from, is now conclusive upon him. How- 
ever, as this decree merely adjudicated that the plaintiff was the 
holder of the note in due course as of May 6, 1907, and specifically 
provided that the défendants should not be prevented from making 
other défenses to the note in the event they should be sued as mak- 
ers, it obviously does not now prevent the défendant Pike from rely- 
ing upon the défense of the statute of limitations in the présent suit; 
and it is expressly conceded in the plaintiff's brief that this défense 
is not foreclosed by the Illinois decree. 

S. We therefore conclude that, upon the undisputed facts, the plain- 
tiff was not entitled to a verdict or judgment against any of the de- 
fendants, such facts showing a complète défense in favor of ail the 
défendants except Pike, both upon the merits of the controversy and 
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by reason of the statute of limitations, and in favor of the défendant 
Pike by reason of the statute of limitations. 

[10] 6. We furthermore find no error in the action of the trial court 
in overruling the plaintiff's objections to certain portions of the tes- 
timony relating to the want of considération for the note ; this being 
a material issue in the case upon which ail the défendants except 
Pike were entitled to rely. 

7. Finding, therefore, that, upon the undisputed facts, the plain- 
tif? was not entitled to a verdict or judgment against any of the de- 
fendants, and that, on the contrary, upon such facts they were entitled 
to a verdict and judgment in their favor, and that the record hence 
discloses no prejudicial error as against the plaintiff, the judgment 
below will be afïirmed, with costs. 



BARRETT T. GIMBEL BROS., Inc. 

(Circuit Court of Appeals, Thlrd Circuit September 10, 1915. On Pétition 
for Rehearing, October 26, 1915.) 

No. 1935. 

1. Caeeiebs <S=»189 — Cabeiage op Goods — Rates — Aggee.gation. 

An express company's rule, tbat two or more packages forwarded by 
one shlpper at tbe same tlme to one consignée at one address must be 
charged for on tbe aggregate weigbt, provided that any of the packages 
weighing less than 20 pounds eacb shall be cbarged for as weighing 20 
pounds each, restricts aggregation to Instances where one shlpper for- 
wards several packages at tbe same tlme, and permits aggregation in such 
cases wlthout regard to the amount of the merchandise rate, establisbed 
by the company as the basis for rates on ali classes of articles transported. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-865; Dec. Dig. <S=3l89.] 

2. Caeriebs <g=»189 — Cabeiage of Goods — Rates — Aggregation. 

The provision, in an express company's rule for aggregatlng welghts 
and the charge on the aggregated weigbt, that, where the merchandise 
rate per 100 pounds Is $1.50 or more, two or more packages forwarded 
by the same company from the same city or town on the same date to 
one consignée at one address must be charged for on the aggregate weigbt, 
If a lower charge is thereby made, extends the practice of basing charges 
on aggregate welghts to cases where several shippers forward two or 
more packages on the same date, resultlng in a lower charge, but re- 
Btricts the rule of aggregatlng welghts to cases where the merchandise 
rate per 100 pounds is $1.50 or more. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-865; Dec Dig. <S=3l89.] 

3. Cabbiees i©=»189 — Cabeiage op Goods — Rates — Aggeeqation. 

An express company's rule that, where the baslc merchandise rate par 
100 pounds is $1.50 or more, two or more packages forwarded by the 
same company from the same city on the same date to one consignée at 
one address, whether from one or more than one shlpper, must be charged 
for on the aggregate weigbt, if a lower charge is ;made thereby, and 
that, where the baslc rate is less than $1.50, the aggregate charge on 
shlpments from more than one shlpper to one consignée forwarded from 
the same point on the same date must not be more than where the rate 
is $1.50, deals with two distinct situations, tbe flrst part of the rule 

4s»For other cases lee sama topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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deallng with aggregate weights, and the last with charges, and several 
packages shipped by several consignors between points at wliicli tlie 
basic rate is $1.50 or more must be aggregated, if tbe charge thereby 
made is lower than the total of the graduated charges for the packages 
under the gênerai merchandlse rates, and where the basic rate is less 
than $1.50 the aggregate charges on nonaggregated shipments must uot 
be more than where the rate Is $1.50, and the last provision of the rule 
fixes a maximum aggregated charge on nonaggregated weights of pack- 
ages where the basic rate is less than $1.50, and the maximum charge is 
so fixed that the aggregate- charges on nonaggregated packages shall uot 
exceed the charge on aggregated packages shipped under the rate of 
$1.50 or more, thereby preventing a higher charge for a short haul than 
is demanded for the same gross weight on a long haul. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 162, 854, 855, 
859-865; Dec. Dig. <S=5l89.] 

4. Commerce ©=392— Cakeiage of Goods — Rates — Jubisdicïion. 

The question of the construction of a rule of au express Company pro- 
viding for aggregating weights, to detenniue whether the company has 
been paid excessive charges, does not rest solely witliin the jurisdietion 
of the Interstate Commerce Commission, but the District Court has juris- 
dietion in an action by a shipper to recover alleged overpayments. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 142; Dec. 
Dig. <S=392.] 

On Pétition for Kehearing. 

5. Cakbieks <®=>189 — Caubiagb of GoodS' — Rates — Aggbegation. 

Under an express company's rule that, where the basic merchandlse 
rate per 100 pounds is $1.50 or more, two or more packages forwarded 
by the same company from the same city on the same date to one con- 
signée at one address, whether from one or more shippers, must be 
chargea for on the aggregate weight, if a lower charge is made thereby, 
and that, where the basic rate is less than $1.50, the aggregate charge 
on shipments from more than one shipper to one consignée, forwarded 
from the same point on the same date, must not be more than where the 
rate is $1.50, the consignée caunot, where a large number of shipments 
are received, pick ont packages of weights that will aggregate, and, by 
aggregating their weights, pay the aggregate rate on the selected pack- 
ages and the graduated rates on packages of weights not capable of 
aggregation. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 162, "854, 855, 
859-865; Dec. Dig. ©=3lS9.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Jndge. 

Action by Gimbel Bros., Incorporated, against Wilham M. Barrett, 
as Président of the Adams Express Company. There was a judgment 
for plaintiff (218 Fed. 880), and défendant brings error. Reversed. 

John L. Evans, of Philadelphia, Pa., for plaintiff in error. 
William A. Glasgow, Jr., of Philadelphia, Pa., for défendant in er- 
ror. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. Gimbel Brothers, the plaintiff corpora- 
tion, conducts a large department store business in the city of Phila- 
delphia, and for a period of six years prior to the institution of this 
suit, received daily from the Adams Express Company many packages 

igjsjFor other cases tes same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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shipped from the city of New York. Coramodities of différent 
characters were shipped, as it is stipulated, under one rate, known as 
the merchandise rate, which between New York and Philadelphia is 
75 cents per 100 pounds. Many of the packages, however, weighed 
less than 100 pounds, and were shipped at rates controlled by their 
weights, not proportionate to but graduated with respect to the hun- 
dred pound rate and also with regard to the peculiar burdens and cost 
incident to handling small articles. Thèse are termed graduated rates. 
A graduated rate for a 20 pound package, based upon a 75 cent mer- 
chandise rate, is 40 cents. 

It is claimed by the plaintiff that it was over-charged upon the small 
articles expressed to it, because of the failure of the Express Com- 
pany to observe one of its rules, which, by the plaintiff's interprétation, 
permitted two or more consignors to assemble or aggregate several 
packages, each weighing less than 100 pounds, into one package weigh- 
ing 100 pounds, and ship the same as one 100 pound package, and 
which permitted a consignée, in calculating charges on several pack- 
agees of varying weights forwarded by two or more consignors, to 
sélect the smaller ones and aggregate lîieir weights into units of 100 
pounds, whereby, in either instance, the consignor or the consignée, 
in paying express charges, would be required to pay only the mer- 
chandise rate based upon the 100 pound unit of transportation, instead 
of paying the relatively higher graduated rates charged upon frac- 
tions of the unit, resulting in a higher total of charges. This is called 
"aggregation" or "aggregating weight," an example of which under 
Rule 9 (a) is that the plaintiff, by aggregating the weight of small pack- 
ages to 100 pounds, would be required to pay but 75 cents for 100 
pounds of several packages, instead of perhaps five times 40 cents, or 
five times the graduated rate upon each package of 20 pounds, the dif- 
férence to Gimbel Brothers in such an instance being the différence 
between 75 cents for an aggregated hundred pounds, and $2.00 for 100 
pounds separated into five packages. 

This is not a f uU statement of what is claimed by the plaintiff under 
the rule, as a complète statement requires an interprétation of the 
rule, a récital and a considération of a highly involved method of com- 
modity classification and rate fixing, in détail and at a length too great 
to f ulfill the présent purpose of merely indicating the character of this 
controversy. 

Whether the charges to the plaintiff upon its express business were 
made for proper amounts, that is, whether under the rule, the plaintiff 
could make its own sélection of small packages for the purpose of ag- 
gregation, or was compelled to pay the graduated rates separately 
charged therefor, dépends upon the interprétation of a rule respecting 
tlie aggregation of packages of différent weights, each less than 100 
pounds. The court must, therefore, first interpret the rule; second, 
détermine whether the rule has been annulled by a Commodity Tariff ; 
and third, whether the question presented in this case is one primarily 
or exclusively within the jurisdiction of the Interstate Commerce Com- 
mission, or is one which may be adjudicated by the District Court. 

1. The record does not disclose the number or character of the arti- 
226 F.— 40 
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des consignée! in New York and delivered to the plaintifif in Philadel- 
phia, This is not important, for it is stipulated that the proper rate 
charged therefor was the "merchandise rate." Furthermore, a single 
day's transactions are in évidence and stipulated to be représentative 
of the gênerai character of the express transactions in controversy, 
which extended over a period of six years, and are treated as a spéci- 
men day's business. It embraces the shipment on one day of 35 pack- 
ages from différent consignors in New York and delivered at one time 
to the plaintiff consignée in Philadelphia. It shows the packages were 
of différent weights, ranging from 4 pounds to 70 pounds, and the ac- 
tual charges made and how the packages of différent weights might 
hâve been aggregated, by which a lesser total charge could hâve been 
made. The actual charges made upon packages not aggregated but 
some of which might hâve been aggregated, amounted to $4.45, where- 
as if the packages susceptible of aggregation had been aggregated upon 
sélection by the consignée, the charges would hâve been $3.33, indi- 
cating an over-charge of $1.12 for deliveries made upon the spécimen 
day, There is a further stipulation that if charges for that amount 
are found to hâve been improperly made upon that day, then the over- 
charges made during the six years in controversy amount to the sum 
of $1,108.42, for which, together with interest from a certain date, 
judgment should be entered for the plaintiff. 

Judgment was entered by the District Court in favor of the plain- 
tiff for the amount stipulated, and in this judgment error is assigned. 

It is necessary first to inquire how rates are fixed and how they may 
be ascertained. 

The basis of ail rates is a merchandise rate, known and published as 
the "merchandise rate," which is a fixed charge per 100 pounds be- 
tween points of shipment and delivery. While the merchandise rate 
is charged upon certain classified articles, it is not the rate upon ail 
articles of merchandise, nor is it a rate that has especial relation to 
any particular class of articles. It is, rather, a rate arbitrarily adopted 
as the key to rates charged upon ail classes of articles shipped between 
différent points, which when established may be fractionally above 
or below the merchandise rate or may be the same as the merchandise 
rate. The points of shipment and delivery in the matter in controversy 
are New York and Philadelphia. Therefore, inquiry is made as to 
what is the merchandise rate, that is, the basic rate, for the transporta- 
tion of 100 pounds of anything between thèse two points. By référ- 
ence to printed tables it is ascertained that the merchandise rate, name- 
ly the rate per 100 pounds between New York and Philadelphia, is 75 
cents. But weight is not the only élément which enters into a rate upon 
a given commodity. Its value, bulk, solidity or fragility, enter. That 
being so, the Express Company issues from time to time an Officiai 
Express Classification. This Officiai Classification embraces every 
article susceptible of transportation and states the rate therefor, either 
by spécifie mention or by force of Rule 8, which gives a rate to every 
article not specîfically classified. From a considération of the complex 
and involved method by which rates for différent articles are deter- 
mined, we are happily spared, for it is stipulated in this case that the 
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articles which comprised the shipments upon which over-charges are 
claimed to hâve been made were of a class that carried the "merchan- 
dise rate." 

Graduated rates are ascertained from a "Table of Graduated 
Charges" published in the Officiai Classification, showing the rates for 
packages weighing from 1 to 100 pounds, with relation to a given mer- 
chandise rate. This table discloses that when the merchandise rate on 
a given commodity is 75 cents per 100 pounds, the graduated rate 
for a package weighing 1 pound is 25 cents, 5 pounds 35 cents, 10 
pounds 40 cents, 20 pounds 40 cents, 50 pounds 60 cents, 61 to 100 
pounds 75 cents. If a shipper delivers for transportation under a 
merchandise rate but one package weighing less than 100 pounds, and 
the merchandise rate between the points is 75 cents, he can ascertain 
from this table the précise rate for the package. But if one party in 
New York were to consign two or more packages to a party in Phil- 
adelphia, each package weighing less than 100 pounds, and therefore 
carrying separately a rate graduated to the merchandise rate, or if 
several parties in New York were to consign several packages to the 
same party in Philadelphia, each likewise weighing less than 100 
pounds, and each therefore carrying a rate graduated to the standard 
merchandise rate, they are confronted by a rule of the Express Com- 
pany, which in the first instance allows, and in the second instance, it 
is contended, also allows the consignor or consignors to combine their 
packages either by physically tying them together or, what is usual, by 
making a calculation of their weights from the way-bills and aggregat- 
ing the same so as to bring the consignments within the weight of 
100 pounds, to which the merchandise rate applies, and which thereby 
permits them to get the lower rate upon that aggregate weight, rather 
than to require them to pay the relatively higher separate rates on 
each of the articles consigned. This is the rule which is submitted in 
this case for interprétation, and the rule is as foUows: 

"9. Aggregating Weights. 

"(a) Two or more packages forwarded by one shipper at the same time to 
one consignée at one local address, must be charged for on the aggregate 
weight, provided that any of the packages weighing less than 20 Iba each shali 
be estimated and charged for as weighing 20 Ibs. each and provided further 
that a lower charge is made by such aggregation. Actual weight of each pack- 
age must be entered on the way-bill. See Exception (b). 

"(b) Exception. Where the Merchandise rate per 100 Ibs. Is $1.50 or more, 
two or more packages forwarded with charges to collect, by the same Com- 
pany, from the same City or Town, on the same date, to one consignée at one 
local address, whether from one or more than one shipper, * * • miist 
be charged for on the aggregate weight, provided that any of the packages 
weighing less than 20 Ibs. each shall be estimated and charged for as weigh- 
ing 20 Ibs. each, if a lower charge is made thereby. Where the rate is less 
than $1.50 per 100 Ibs., the aggregate charge on shipments from more than 
one shipper to one consignée, forwarded from the same point on the same date, 
must not be more than where the rate is $1.50 per 100 Ibs." 

The controversy in this case had its origin in the meaning of Rule 
9. The défendant Express Company maintains that the only portion 
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of the two paragraphs of the rule which requires interprétation is the 
last sentence, that the last sentence does not authorize the aggregation 
of weights of small packages forwarded by several consignors where 
the merchandise rate is less than $1.50, and that it means that where 
the merchandise rate is less than $1.50, the aggregate charge on such 
shipments must not exceed a definite maximum, namely, what would 
hâve been the charge on tbose shipments had the rate been $1.50. The 
plaintiff corporation maintains that in construing the rule, we are not 
limited to tlàe last sentence of its two paragraphs, but that the whole 
rule is to be consrued, and that it means : 

"That any number of shipments may be picked out of the shipments f rom 
more than one shlpper to one consignée * • * and their weights aggre- 
gated and the charges assessed on the aggregate weiglit of $1.50 per 100 
pounds, the other shipments not so selected being charged for separately at 
the merchandise rate per 100 pounds, applicable between those points." 

Stated in the figures of the case, the plaintiff, when consignée of 
several packages of diiïerent weights forwarded by several shippers 
between points where the merchandise rate is 75 cents, claims the 
right to avoid payment of the relatively higher graduated rates on each 
package charged between the same points, by selecting the lighter pack- 
ages and aggregating their weights into units of 100 pounds, and pay- 
ing therefor, not the 75 cent merchandise rate charged between the 
actual points of shipment and delivery, but a $1.50 merchandise rate 
that prevails between other points. 

The construction which will control the décision in this case must 
not be of a part or merely of a sentence of Rule 9, but oi tlie whole 
of the rule. The rule is divided into two paragraphs, paragraph (a) 
being an announcement of the rule in chief, paragraph (b) being an 
exception to the rule as announced. The two paragraphs refer to 
three things, which, whilé in a measure connected, are nevertheless 
separable. 

[ 1 ] Paragraph (a) provides that when one shipper f orwards to one 
consignée two or more packages, each weighing less than 100 pounds, 
charges must be based on an aggregation of their weights, if thereby 
a lower charge is made. This rule is narrow in the sensé that it re- 
stricts aggregation to instances where one shipper forwards several 
packages at the same time, and it is broad in the sensé of permitting 
aggregation in such cases without regard to the amount of the mer- 
chandise rate. 

[2,3] Paragraph (b), which is an exception to the rule, is broad 
in the sensé that it extends the practice of basing charges upon ag- 
gregated weights to cases where several shippers forward two or more 
packages upon the same date, resulting in a lower charge, and it is nar- 
row in the seiisc of restricting this extension of the rule to those cases 
"where the merchandise rate per 100 pounds is $1.60 or more." It 
will be observed, therefbre, that the rule and its eJcception are sileiit, 
and confer no right of aggregating weights in. a situation, where goods 
are consigned by tivo or more shippers between pfoints where the mer- 
chandise raté is less than $1.SQ, unless, indeed, it be conferred by a 
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-construction placed upon the concluding sentence of the last paragraph. 
This sentence is: 

"Where the rate is less than $1.50 per hundred pounds, the aggrogate 
charge on shipments from more than one shipper to one consignée, forwarded 
from the same point on the same date, must not be more than where the rate 
is $1.50 per hundred pounds." 

If this sentence means that express charges may be based upon ag- 
gregated weights, "where the merchandise rate per 100 pounds is" 
less than $1.50, as contended by the plaintiff, it means very nearly, 
if not precisely, the same thing as the preceding sentence, which pro- 
vides charges by aggregation when the rate is $1.50 or more. If the 
concluding sentence of paragraph (b) contains the meaning contended 
by the plaintiff, that weights of packages "from more than one ship- 
per" may be aggregated when the merchandise rate is less than $1.50 
per 100 pounds, then the opening sentence of paragraph (b), which 
expressly authorizes the aggregation of weights of "two or more pack- 
ages forwarded from * * * more than one shipper" where the 
merchandise rate per 100 pounds is $1.50 or more, means the same 
thing, making purposeless the distinction made with respect to rates 
of $1.50 or more and rates less than $1.50. 

We are convinced, however, that the concluding sentence of para- 
graph (b) has a meaning, and that the meaning is différent from that of 
the fîrst sentence. In seeking the full meaning of the whole paragraph, 
let us find the object attempted to be attained by its two sentences. 
The object of the first is to require the weights of two or more pack- 
ages forwarded by more than one consignor to be aggregated, if the 
resuit is a lower charge, in those cases in which the merchandise rate 
per 100 pounds is $1.50 or more. This is perfectly clear. Can we 
say that the purpose of the second sentence is to do the same thing, 
when the merchandise rate per 100 pounds is less than $1.50? If we 
can, then we say that aggregation of several packages shipped by sev- 
eral shippers is required by paragraph (b) in ail instances, if a lower 
charge is thereby made, and entirely without regard to the amount of 
the merchandise rate, although the first sentence of the rule-clearly 
says that such aggregation is required "where the merchandise rate per 
100 pounds is $1.50 or more." 

In construing the second sentence of the paragraph, we must give 
meaning to the words of the first sentence. The opening words of that 
sentence, namely, "Where the merchandise rate per 100 pounds is $1.50 
or more," hâve a meaning and a controUing meaning upon the remain- 
der of the paragraph. "Where the merchandise rate per 100 pounds 
is $1.50 or more" means when the merchandise rate per 100 pounds 
between two given points is $1.50 or more, then aggregation is pro- 
vided and required. The last sentence of the paragraph opens with 
like controlling words, namely, "Where the [merchandise] rate is less 
than $1.50 per 100 pounds," something must be done. When language 
distinguishes, we look for some différence, and perhaps for some con- 
trast. The first sentence contemplâtes something to be done when 
the rate is $1.50 or more. The last sentence contemplâtes something. 
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and we apprehend something différent, to be donc when the rate îs 
less than $1.50. Each sentence deals with a situation determined and 
defined by the relation which the merchandise rate in each bears to 
a merchandise rate of $1.50. The two situations are différent and dis- 
tinct. Therefore, is it not évident that the thing intended to be done 
in one is likewise différent from the thing intended to be done in the 
other? In this connection it is pertinent to note that the first sentence 
of the rule deals expressly with aggregate weights, the last sentence 
with aggregate charges, and that the first sentence, without the last, 
would be productive of trouble. 

We can imagine a situation created by the first sentence of para- 
graph (b) in charging rates upon aggregated weights, where the mer- 
chandise rate is $1.50 or more, that might be very désirable to avoid. 
May it not be this ? Several packages shipped by several consignors be- 
tween points at which the merchandise rate is $1.50, are required by 
paragraph (b) to be aggregated, if the charge thereby made is in the 
aggregate lower than the total of the graduated charges for the pack- 
ages. For instance, a 20 pound package between points bearing a 
$1.50 tnerchandise rate, as between New York and Pittsburgh, car- 
ries a graduated charge of 70 cents. The graduated charges for five 
such packages, if shipped and charged for separately, would be $3.50, 
but if aggregated, as they may be under the rUle, the one charge for 
the five packages would be but $1.50. If five packages, each weigh- 
ing 20 pounds, were shipped between points where a 75 cent mer- 
chandise rate prevails, as between New York and Philadelphia, and 
where, with respect to that rate, there is no rule requiring or allowing 
the aggregation of weights of packages consigned by several consign- 
ors, the rate per package is 40 cents, the total charge for the five pack- 
ages would be $2.00. The resuit would be that five packages shipped 
from New York to Philadelphia over the shorter distance under the 
75 cent merchandise rate, would cost 50 cents more than the shipment 
of five packages of the same aggregate weight over a greater distance 
from New York to Pittsburgh, where the $1.50 merchandise rate pre- 
vails. Therefore, to avoid the inequity or unfairness of charging more 
for a short haul than for a long one, we are of opinion that the con- 
cluding sentence of paragraph (b) was written. 

In the instance of the shipment of packages with weights not aggre- 
gated, under the separate and graduated charges which maintain with 
relation to a 75 cent merchandise rate, the total of which but for the 
last sentence of paragraph (b) would amount to $2, and therefore 50 
cents more than the charges based upon aggregated weights for a haul 
double the distance and double the merchandise rate, the rule provides 
in effect that the aggregate charges upon such non-aggregated ship- 
ments over the shorter haul, whatever they be, as figured from the 
Table of Graduated Charges "must not be more than where the rate 
is $1.50 per 100 pounds." Thus is given to the concluding sentence 
of paragraph (b) a reason connected with, but différent from, that con- 
tained in the first sentence, and suggests a reason for the présence of 
the latter sentence in the rule, while no reason is suggested for its près- 
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ence, if it means the same thing, with respect to aggregating weights, 
as the preceding sentence, There is fixed by the last sentence a maxi- 
mum "aggregate charge" on non-aggregated weights of packages where 
the merchandise rate is less than $1.50. This maximum charge is se- 
fixed that the aggregate charges on non-aggregated packages shipped 
under a lower rate shall never exceed the charge upon aggregated pack- 
ages shipped under a higher rate, thus preventing what otherwise would 
frequently and surely happen, namely, a higher charge on a short haul 
than is demanded for the same gross weight upon a long haul. 

In contending that weights of several packages shipped by several 
shippers f rom New York to Philadelphia may be aggregated, the plain- 
tif? recognizes that the silence of the rule makes it impossible to ag- 
gregate weights of such a shipment under the 75 cent merchandise 
rate from New York to Philadelphia, but claims that it is entitled 
to be charged, by aggregation, the New York to Pittsburgh rate of 
$1.50 on such shipments from New York to Philadelphia. It urges this 
construction, because in an illustration from the spécimen day, the total 
graduated charges on four packages shipped from New York to Phil- 
adelphia, based on the 75 cent rate, were 30 cents higher than the 
$1.50 merchandise rate on aggregated weights from New York to Pitts- 
burgh. By this contention, the Philadelphia consignée of several arti- 
cles shipped from New York by more than one shipper, appropriâtes 
so much of the Pittsburgh rate as carries with it the privilège of ag- 
gregation, and applies the Pittsburgh rate of $1.50 per 100 pounds to 
ail articles susceptible of aggregation, and adhères to the Philadelphia 
merchandise rate of 75 cents per 100 pounds and the Philadelphia 
graduated rates for lesser weights on ail articles that may not be ag- 
gregated. We find nothing in the rule that permits rates to be so in- 
termixed. What we find is a method by which rates are established 
at, above and below a given level, and by which rates of a lower level 
are in no event permitted to be greater than those of a higher level. 
While this method withholds the privilège of aggregating weights on 
shipments by more than one shipper from New York to Philadelphia, 
it accords that privilège upon plural shipments where the rate is $1.50 
or more, and thereby seems to give a préférence to shipments bearing 
the higher rates. With the faimess of the rule, however, we hâve 
nothing to do. We are concerned only with its meaning. We are of 
opinion that the Express Company based its rates upon a proper in- 
terprétation of the rule, and did not over-charge the plaintifï. 

2. Having reached the conclusion that the plaintifï was not over- 
charged, and for that reason cannot maintain this action, the second 
contention of the défendant, regarding its Commodity Tarifï, does not 
require considération. 

[4] 3. We concur with the reasoning of the trial judge expressed 
in his two opinions, and approve his conclusion, that the matter in 
controversy is not one that rests either solely or primarily within the 
jurisdiction of the Interstate Commerce Commission, but is one of 
which the District Court has jurisdiction. In this connection we désire 
to repeat, that the matter in controversy before the District Court, and 
bef ore this court on appeal, did not relate to the faimess of the défend- 
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ant's rules and did not involve questions of discriminatory rates. It 
extended only to the meaning of its rules and what were its rates. 
The judgment below is reversed. 

On Pétition for Rehearing. 

The pétition of the plaintiff for reargument is based upon one con- 
tention, which is, that the court's interprétation of Rule 9 (b) logically 
and inevitably leads to a judgment in its favor, because, if the pur- 
pose of the rule is to prevent a larger charge for a short haul than 
for a long one (as found by the court), the plaintiff is entitled to ag- 
gregate weights in order to attain that very object, and because, in 
considering the reason for the rule, the court employed an illustration, 
wherein, but for the rule, the total of graduated charges for carrying 
five packages over a short haul would be greater by fifty cents than 
the charge for carrying the same packages with weights aggregated 
over a long haul, and that this illustration disclosed the very fifty 
cents charged by the Express Company in violation of the rule and 
sought to be recovered in this suit. 

The admission of the correctness of the court's premise and the 
challenge of the correctness of its conclusion are so directly, and, at 
first view, so persuasively made, that they merit considération. 

The illustration used by the court and now adopted by the plaintiff 
as its case, was not taken f rom the testimony, nor does it embody any 
of the facts of the case. It was purely imaginary and was used to 
show that the two sentences of Rule 9 (b) had différent meanings, and 
to suggest the purpose of the second sentence in connection with the 
first, in view of situations certain to arise from it. In this illustration, 
the court took five packages, each weighing 20 pounds, consigned by 
several persons upon the same day for shipment over a long haul, 
where the merchandise rate was $1.50 or more," and where, therefore, 
aggregation of weights was allowed; and five packages of similar 
weights similarly consigned for shipment over a short haul, where 
the merchandise rate was "less than $1.50," and where, therefore, ag- 
gregation of weights was not allowed and separate graduated rates 
were charged. 

This illustration, translated into figures, shows that, without the 
last sentence of Rule 9 (b), there would be a charge of $1.50 on aggre- 
gated weights of the five packages shipped over the long haul, and an 
aggregate charge of $2.00 on the graduated rates for the five separate 
packages shipped over the short haul, resulting in a charge of 50 cents 
more for the short haul than for the long one. But we found the 
rule prevented this, not by authorizing or requiring aggregation of 
weights of the packages shipped over the short haul, but by arbitrarily 
saying that in such a situation the "aggregate charge" for shipment 
of the five packages over the short haul "must not be more than" the 
charge for a like number of packages of the same weights shipped 
over the long haul, thereby making the "aggregate charge" for each 
haul $1.50. 

This was a case suggested by the court to illustrate a reason for the 
rule, but this is not the plaintiff's case, nor may the five package illus- 
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tration be used by the plaintiff as a premise for its case, from which 
to make the déduction desired. The plaintiff s case is established by 
the évidence, which discloses a spécimen day's business, comprising 
shipments by many consignors cl 35 packages of varying weights, 
some of which are susceptible of aggregation into units of 100 pounds, 
and many of which are not. There is no similarity in point of fact 
between the spécimen day's business, which constitutes the plaintifï's 
case, and the case stated in the opinion of the court to illustrate the 
reason for the rule. By the case as proven is the plaintiff bound, and 
by the case as proven must its rights be determined. The facts of the 
illustrated case and the real case being entirely différent, the premises 
of the cases are likewise différent, compelling a corresponding dift'er- 
ence in déductions. The plaintiff seeks to make them similar by pick- 
ing and selecting from the 35 shipments on the spécimen day packages 
of weights that will aggregate 100 pounds, as, for instance, five pack- 
ages of the weights used in the illustration. Having selected from 
the 35 shipments of tha spécimen day five packages that corresponded 
in weight with those in the illustration employed by the court, the plain- 
tiff claims that its picked and selected case is within the illustration 
and within the conclusion deduced from it, and therefore, with respect 
to those five packages, it may appropriate the lowest known rate which 
carries the right of aggregation of packages shipped by more than one 
shipper, which is $1.50, and be charged the graduated rates on the 
remaining packages not susceptible of aggregation. But there is a 
différence in fact between the case illustrated and the case adjudicated. 
In the former, there was neither occasion, opportunity nor advantage 
in picking and selecting, because the weights of ail packages aggregated 
precisely 100 pounds, and the rule against a higher charge for a short 
haul could arbitrarily be enforced, without aggregating their weights. 
The plaintiff's case comprised the shipment not of five but of thirty-five 
packages of varying weights, requiring a sélection to bring a number 
within the facts and déduction of the illustrated case. 

[5] By its claim of right to make such a sélection for such a pur- 
pose, we are back to the old question, whether under Rule 9 (b) the 
shipper may pick and sélect out of a day's shipments, packages of 
weights that will aggregate, and by aggregating their weights, pay the 
^g&regate rate on the selected packages and the graduated rates on 
packages of weights not capable of aggregation. The riglit to pick 
and sélect was the basis of the whole argument at the hearing. The 
plaintiff never attempted to aggregate the weights of the whole 35 
packages nor claimed that the aggregate charges on the 35 packages 
for the short haul were greater than charges for a long haul, where the 
rate is $1.50. It claimed the right to pick and sélect, and then aggre- 
gate the sélection and appropriate the lowest known rate carrying the 
right of aggregation. In entering judgment for the défendant, we 
passed upon that contention and denied the right to pick and sélect, 
and as it is upon the same contention that the plaintiff bases its péti- 
tion for a rehearing, we are constrained to deny the pétition. 



034 226 FEDERAL REPORTER 



POWBE & IRRIGATION CO. OF CLEAR LAKE v. CAPAY DITCIÏ CO. 

et al. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1915.) 

No. 2500. 

1. MOBTGAGES <©=>32 — TRANSACTION— STATUTS. 

Under Civ. Code Cal. § 2924, declarlng tliat every transfer of an in- 
terest In property as securlty for tlie performance of auother act is a 
mortgage, section 2888, declaring that, notwithstanding an agreement to 
the contrary, a lien transfers noi tltle to tlie property subject tbereto, 
and Code Civ. Proc. Cal. § 744, providlng that a mortgage sball not be 
deemed a conveyance so as to enable the mortgagor to recover possession 
without foreclosure and sale, a transaction wliereby the complainant's 
predecessor, ownlng and in possession of land, borrowed money f rom de- 
fendant and executed its promissory note, and to secure the note execut- 
ed a deed absolute in form, was a "mortgage." 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ eO-6G, 84- 
94; Dec. Dig. ®=32. 

For other définitions, see Words and Phrases, First and Second Séries, 
Mortgage.] 

2. Limitation of Actions ®=3l67— Secueitt— Lien— Extinoushment. 

Where mortgage notes were barred by the limitation of Code Civ. 
Proc. Cal. § 337, the lien created by the mortgage was thereby extin- 
guished under the express provision of Civ. Code Cal. § 2911. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
652; Dec. Dig. ®=>167; Mortgages, Cent. Dig. § 1599.] 

3. QUIETING TiTLE ®=1 — FORM OF ACTION — Al-LEGATIONS. 

Where complainant, the owner of the légal title to land, had mort- 
gaged it by deed absolute In form to secùre its indebtedness to the de- 
fendant, which mortgage lien had been extinguished by opération of law 
before the commencement of the suit, and the other défendants had 
taken with full knowledge of the nature of the conveyance, a bill for an. 
accounting, etc., was a bill to quiet tltle to the land in question. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 1, 2; 
Dtec. Dig. <®=1.] 

4. Quieting Title ©=3l4 — Conditions Pbecedent. 

The mortgagor will be required to pay the mortgage debt as a condi- 
tion of redeemlag, though the lien Is extinguished because equity requires 
every one seeking equity to do equity. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 40; Dec. 
Dig. <S=»14.] 

5. OouBTS <S=»312 — United States Courts— Jurisdiction. 

A bill In the nature of a mortgagor's bill to redeem, based upon the 
efifect imposed by state statute upon the instrument executed by com- 
plainant's predecessor to défendant, and upon the conveyance of the légal 
title to the land by the trustées of the complainant's predecessor to com- 
plainant, was not a suit based upon a chose in action withln Judicial 
Code, § 24 (Act March 3, 1911, c. 231, 36 Stat 1091 [Comp. St. 1913, § 
991]), providlng that no District Court shall bave cognizauce of any suit 
to recover on a chose in action unless it might bave been prosecuted in 
such court if no assignment had been made. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. <S=>312.] 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of Calif ornia ; M. T. Dooling, Jndge. 

Ê=»For other cases see sanie topic & KEY-NUMBER iD ail Key-Numbered Digests & luUexes 
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Bill hy the Power & Irrigation Company of Clear Lake, a corpora- 
tion, against the Capay Ditch Company, a corporation, Yolo County 
Consolidated Water Company, a corporation, Yolo Water & Power 
Company, a corporation, J. M. Adamson, L- D- Stephens, and Joseph 
Craig. Judgnient for défendants dismissing the suit (D. C.) 213 Fed. 
399, and plaintiff appeals. Reversed and remanded. 

TMs is an appeal from the judgment of the court below, dismissing the suit 
for lack of jurisdiction. 

The MU allèges that the plaintiff was Incorporated under the laws of the 
State of Arizona Aprll 9, 1913, and that the défendants Capay Dltch Com- 
pany, Yolo County Consolidated Water Company, and Yolo Water & Power 
Company are corporations of the state of California, and that each of the 
individual défendants Is a résident and citizen of California. It then allèges 
that on the 13th day of November, 1907, a corporation of California called 
Central Oounties Land Company was the owner and in the possession of 
certain specifically described tracts of land sltuated in the county of Lake, 
state of California, aggregatlng 2,125 acres, whlch Land Company, on the 
day named, borrowed of and received from the défendant Capay Ditch Com- 
pany three several sums of money aggregatlng $24,570.75, for each of whieh 
the Land Company executed to the Ditch Company its promissory note, bear- 
ing Interest at the rate of 7 per cent, per annum, to secure the payment of 
wliich notes, and for that purpose only, it executed to the Ditch Company, at 
the same time, an instrument in writing, in form a grant, bargain, and sale 
deed, purporting to grant to the Ditch Company ail of the said tracts of land, 
but containing this clause: "This conveyance is made, executed and de- 
livered in pursuance of a resolution of the board of directors of Central 
Counties .Land Company duly adopted under the provisions of law and the 
by-laws of sald corporation, authorlzing and directing the président and 
secretary to make, exécute and deliver this conveyance." 

The MU allèges not only that the parties to the instrument intended It as 
a mortgage only, but that the resolution of the board of directors of the 
lând Company so referred to in the purported deed in terms so expressly 
declared. 

It further allèges that the Ditch Company subsequently, to wit, on the 
20th day of Mareh, 1908, caused the said purported deed to be duly recorded 
in the records of the said county of Lake; that with fuU knowlédge of 
the true nature of the said Instrument on the part of the défendant Yolo 
County Consolidated Water Company, the défendant Ditch Company exe- 
cuted to it, on the 18th day of December, 1911, an instrument in wrlting, 
in form a grant, bargain, and sale deed, whereln and whereby the Ditch 
Company purported to convey to the Yolo County Consolidated Water Com- 
I>any ail of the said real property ; that thereafter and wlth the full knowl- , 
edge of the défendants L. D. Stephens and Joseph Cralg as to the true nature 
of the said purported deeds, the défendant Yolo County Consolidated Water 
Company executed to them an Instrument In writing. In the form of a grant, 
bargain, and sale deed, wherein and whereby it purported to couvey to the 
said individual défendants ail of the said real property, and that subse- 
quently the said individual défendants, Stephens and Craig, executed to the 
défendant Yolo Water & Power Company, with full knowlédge on its part 
as to the true nature of the said instruments, a deed in form purporting 
to convey to it the sald real property; that prlor to the said 18th day of 
November, 1907, the défendant J. M. Adamson entered into the possession 
of the whole of the sald described real estate as the tenant of the said Central 
Counties Land Company, and duly attorned to it, paylng to it the rental due 
therefor at the rate of about $200 per annum, and regularly paid such 
rental for ail the years preceding the year ending on or about November 30, 
1911; that said Central Counties Land Company through Inadvertence and 
oversight failed to pay its license tax to the state of California due in the 
year 1911, by reason of whieh its right to do business as a corporation be- 
came and was forfelted on the day last mentioned, whereupon ail of the 
former directors of the said corporation became, under and by virtue of the 
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provisions oî the laws of thé sald state, trustées of tlie corporation for the 
beneflt of Its creditors and stoekholders; that the défendant Adamson has 
continued in the possession of ail the said real property, but that since the 
said forfelture by the said Land Company of its charter the said Adamson 
has refused to pay the rental of the said property either to the said Land 
Company or to its trustées, and without the consent of eltber the Land Com- 
pany or of Its trustées or of its or their successors has attempted to attorn to 
the défendant Yolo Water & Power Company, and now clalms to be in the 
possession of the said property as the tenant of the said last-mentioued Com- 
pany. 

The blU further allèges, among other thlngs, that by mesne conveyances 
from the trustées of the said Central Counties Land Company ail of the tltle 
to the said real property has become and is now vested in the plaintiff. 

It further allèges that the said Central Counties Land Company had 
planned to erect a dam for the purpose of Impounding the flood waters of 
Olear Lake in the state of Californla, and to that end to build a dam at the 
outlet of that lake for the purpose of maintaining and holding flood waters 
of the lake at high-water mark, and that the said Land Company during its 
existence held the said described real estate particularly and principally for 
thls purpose, and that the trustées of sald Land Company, after It ceased to 
exist as a corporation, continued to hold the said lands for that puri)o.se, ail 
of whlch was at ail times well known to the défendants, and to each of them ; 
that it Is the plan and purpose of the plaintiff to use the said real estate for 
the same purpose as was planned by the Land Company, and that the plain- 
tiff is duly authorlzed by its charter to make such use thereof; that the 
sald real estate contains a portion of the only avallable dam site for im- 
pounding the waters of the said Clear Lake, and that the outlet of the lake 
runs through the sald land, and that without the use of that it would be Im- 
possible to store the flood waters of the lake, or for the plaintiff to carry out 
the purposes of Its incorporation as to the said lake ; that at the tlme of the 
exécution of the said instrument by the Ditch Company purporting to convey 
the said real estate to the défendant Yolo County Consolidated Water Company, 
and at the tîme of the exécution by the last-mentioned company of the said in- 
strument purporting to convey the said lands to the défendants Stepheus and 
Craig, the said défendants Dltch Company, Yolo County Consolidated Water 
Company, Stephens, and Cralg were each and ail indebted to the trustées of 
the said Central Counties Land Company in the su m of $15,825, the same 
being the balance due from them for and on account of their subscrlptlon to 
633 shares of the capital stock of the said Central Counties Land Company, 
which stock was Issued to and received by them, the par value of whlch was 
$100, but upon whlch sald stock they had only paid into the sald Central 
Counties Land Company $75 per share, and that at the tlme the said défend- 
ants Capay Dltch Company, Yolo County Consolidated Water Company, Ste- 
phens, and Craig were Indebted to the said trustées of the said Central Couu- 
ties Land Company In the sum of $15,825 for and on account of the balance 
due from them on sald stock subscription, and in divers other large sums, the 
aggregate of which Is in excess of any amount due from the said Central 
Counties Land Company for and on account of the said promissory notes so 
eecured by the said deed from the said Land Company to the said défendant 
Capay Ditch Company, and that the amount so due from the said défendants 
Capay Ditch Company, Yolo County Consolidated Water Company, Stephens, 
and Craig to the sald Central Counties Land Company and its trustées, or 
their successors in Interest, was and has been and is more than sufflclent to 
satisfy the demands of the said défendants, or any or either of them, for or 
on account of the aforesaid promissory notes ; that contemporaneously with 
their aforesaid transfer to the plaiutifC of the aforesaid lands, the said 
trustées of the said Central Counties land Company also transfeired to the 
plaintiff ail of their said demands against the said défendants Capay Ditch 
Company, Yolo County Consolidated Water Company, L. D. Stephens, and Jo- 
seph Craig, ail of which demands then remainod. and still reiuahi, due ; that 
the défendant Yolo Water & Power Company threateus to and wlll, unless re- 
stralned therefrom, proceed to construct, and wlll construct, a dam upou the 
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said real property, and wlll construct controUing works thereon, and will 
cause a considérable portion of the said lands to be flooded ; that the plaintiff 
is the cwner and in possession of a large portion of tlie frontage of the said 
Olear Lake, and that if sueh dam is built the waters of that lake will there- 
upon be ralsed and impounded, and ail of the said lands of the plaintiff will 
be flooded. The bill further allèges that the appointment of a receiver to 
take charge of the said property and to coUect the rentals thereof pending 
the litigation is necessary in order to préserve it from waste and injury, and 
further allèges its ability and willingness to pay sueh sum as may be fornid 
upon an accounting to be justly due from it for principal and interest on the 
said promissory notes, and prays, among other things, for the appointment of 
a receiver, an injunction restraining the érection of the alleged threatened 
dam and the flooding of the said lands, to be let into the possession of the 
property, for an accounting, and for gênerai relief. 

Charles S. Wheeler and John F. Bowie, both of San Francisco, Cal., 
for appellant. 

S. C. Denson, John S. Partridge, Alan C. Van Fleet, A. E. Shaw, 
Bert Schlesinger, Denson, Cooley & Denson, and Mastick & Partridge, 
ail of San Francisco, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). Holding 
that the suit was based upon a chose in action the court below dis- 
missed it because of the provision of section 24 of the Judicial Code 
(Act March 3, 1911, c. 231, 36 Stat. 1091 [Comp. St. 1913, § 991]) 
which déclares: 

"No District Court shall hâve cognlzance of any suit (except upon foreign 
bills of exchange) to recover upon any promissory note or other chose in action 
In favor of any assignée, • * * unless sueh suit might hâve been prose- 
cuted in sueh court to recover upon said note or other chose in action if no 
assignment had been made." 

In so holding we are of the opinion that the court was in error. 

[1] Briefly stated, the case made by the bill is primarily founded 
upon the f act that the complainant's predecessor in interest, the Central 
Counties Land Company, being the owner and in possession of the 
lands therein described, borrowed from the défendant Capay Ditch 
Company certain moneys, executing therefor its promissory notes, to 
secure the payment of which with interest it executed to the Ditch 
Company a deed to the property absolute in form, and that each of the 
other défendants took, in turn, whatever interest they acquired uadei 
that instrument, with full knowledge that, although a deed absolute 
in form, it was given only as security for moneys loaned by the pur- 
ported grantee to the purported grantor. The Civil Code of California 
expressly déclares, in section 2924 : 

"Every transfer of an interest in prormrty, other than in trust, made only 
as a security for the performance of another act, is to be deemed a mortgage." 

And the Suprême Court of the state has many times decided that, 
no niatter how strong the language of the instrument employed by the 
parties may be, if it was intended merely as security for the payment 
of a debt, the law fixes its character as a mortgage only ; it is not at 
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ail a matter of contract, but of law. Indeed, by section 2888 of the 
same Code it is declared that : 

"Notwithstanding an agreement to the contrary, a lien, or a contract for a 
lien, transfers no title to the property subject to the lien." 

And section 744, Code Civ. Proc, in terms provides : 

"A mortgage of real property shall net be deemed a conveyance, whatever 
its terms, so as to enable the owner of the mortgage to recover possession of 
the real property without a foreclosure and sale." 

See, among the numerous California cases, Todd v. Todd, 164 Cal. 
255, 128 Pac. 413 ; Shirey v. Ail Night and Day Bank, 166 Cal. 50, 
134 Pac. 1001 ; Woods v. Jensen, 130 Cal. 200, 62 Pac. 473; Moisant 
V. McPhee, 92 Cal. 76, 28 Pac. 46; Smith v. Smith, 80 Cal. 325, 21 
Pac. 4, 22 Pac. 186, 549. 

It results that the purported deed from the complainant's prede- 
cessor in interest, Central Counties Land Company, to the Capay Ditch 
Company, passed no title to any of the lands described in the bill, and 
that the title thereto, remaining in the purported grantor, subsequently 
passed, according to the avermfents of the bill, from the trustées of the 
Central Counties Land Company to the complainant by deed, and so 
remained at the time of the commencement of the suit. 

[2] But it further appears from the averments of the bill that the 
promissory notes executed by the complainant's predecessor in inter- 
est, for the security of the payment of which the mortgage was given, 
were dated November 18, 1907, and were due and payable August 1, 
1908, and therefore had become barred by the state statute of limita- 
tions (section 337, Code Civil Proc.) prior to the commencement 
of the suit. In those circumstances the law is that the lien created 
by the mortgage upon the property described in the bill thereupon be- 
came extinguished, for it is expressly declared by section 2911 of the 
Civil Code of California that : 

"A lien is extinguished by the lapse of tlme withln which, under the provi- 
sions of the Code of Civil Procédure, an action can be brought upon the prin- 
cipal obligation." 

[3] We bave, then, a cage, according to the allégations of the bill, 
where the complainant is the owner of the légal title to the lands de- 
scribed in the bill, upon which a mortgage that had been executed by 
its predecessor in interest to secure its debt to the défendant Capay 
Ditch Company had become extinguished prior to the commencement 
of the suit, but where the instrument creating the mortgage was in 
form a deed absolute, the rights of which mortgagee had, during the 
life of the mortgage, passed to its codefendants with full knowledge 
of the true character of the purported deed, which deed still stands 
upon the records of the county in which the lands are situate, and is 
therefore a cloud upon the true title thereto. 

While the présent bill is styled a "bill to redeem," it is, in truth, a 
bill to quiet the complainant's alleged title to the lands in question, 
and among its allégations is an offer on the part of the complainant 
to pay to the défendants whatever may be found to be justly due 
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them on the original indebtedness of its predecessor in interest to the 
défendant Capay Ditch Company. 

In the case of Raynor v. Drew, 72 Cal. 307, 309, 310, 311, 13 Pac. 
866, the Suprême Court of that state said : 

"On May 14, 1875, the plaintiff gave to the défendant an Instrument in 
writing, which in form was an absolute deed. It is admitted by the pleaà- 
ing that this instrument was to secure the payment of a promissory note, and 
therefore it was a mortgage, and under the présent doctrine did net convey the 
title (Taylor v. McLaln, 64 Cal. 514 [2 Pac. 399] ; Healy v. O'Brien, 66 Cal. 519 

[6 Pac. 386]), and did not give a right of possession. Civ. Code, § 2927. 

* • * 

"2. It is urged that the plaintiff's clalm to relief is barred by lapse of time. 
The argument is that the right of foreclosure is barred, and that, the rights 
of rédemption and foreclosure being reclprocal, if one is barred the other 
must be. Such was undoubtedly the rule before the Code. Cunningham v. 
Hawkins, 24 Cal. 406, 85 Am. Dec. 73 ; Arrlngton v. Liscom, 34 Cal. 369, 94 Am. 
Dec. 722; Espinosa v. Gregory, 40 Cal. 58. But perhaps it may be doubted 
whether the reason of the old equity rule applies under a System where no 
title passes to the mortgagee. If the title and right of possession remain in 
the mortgagor, and the lien of the mortgage is extingulshed by lapse of time 
(Civ. Code, § 2911), what is It that the mortgagee has which can be redeemed? 
The old phraseology has corne down to us and found a place in the statute. 
But it is manifest that an action to 'redeeni' under thèse circumstances is, in 
effect, under our System merely an action to remove a cloud. And slnce a 
court of equity may require justice to be done as a condition of removing the 
cloud, why should there be any period of limitation for such an action?" 

In the later case of Hall v. Arnott, 80 Cal. 348, 354, 22 Pac. 200, 
the same court again held that a deed intended as a mortgage for a 
debt from the grantor to the grantee does not pass the légal title as 
between the parties, nor confer a right of possession upon the gran- 
tee, but merely opérâtes as a mortgage between them, yet, being ab- 
solute in form, it constitutes a cloud on the title of the grantor which 
he may remove upon doing equity by rédemption and payment of the 
mortgage debt, regardless of possession by the grantee, and that he 
must do equity by payment of the balance of the debt, as a condition 
of removing the cloud, though the lien of the mortgage be extingulshed 
by failure of the grantee to foreclose it. See, also, Baker v. Fire- 
men's Fund Ins. Co., 79 Cal. 34, 21 Pac. 357; Booth v. Hoskins, 75 
Cal. 271, 17 Pac. 225 ; De Cazara v. Orena, 80 Cal. 132, 22 Pac. 74. 

[4] It is urged on behalf of the appellees that the reason why the 
mortgagor and its successor in interest should be required to pay the 
mortgage debt as a condition to redeeming the mortgaged property is 
because section 2920 of the Civil Code of California defines a mort- 
gage as~ 

"a contract by which spécifie property is hypothecated for the performance of 
an act, without the necessity of a change of possession." 

But that is not at ail so. The reason is that a court of equity requires 
every party who seeks equity to do equity. Moreover, as has been 
shown, the lien created by the mortgage hère in question was, accord- 
ing to the allégations of the bill (which, as the case is presented, must 
be taken to be true), extingulshed prior to the commencement of the 
suit, by reason of the provision of section 2911 of the Civil Code of 
California above quoted. 
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[5] The bill hère being based upon the effect imposed by the statute 
of California upon the instrument executed by the complainant's pred- 
ecessor in interest to the 'défendant Capay Ditch Company, and upon 
the conveyance of the légal title to thê lands in question by the trus- 
tées of the Central Counties Land Company to the complainant, we 
regard it as clear that the court below was in error in holding that the 
suit is based upon any chose in action and in, for that reason, dismissing 
it. See Smith v. Kernochen, 7 How. (U. S.) 216, 12 L. Ed. 666; Shel- 
don V. Sill, 8 How. 449, 450, 12 L. Ed. 1147; Deshier v. Dodge, 16 
How. 631, 14 L. Ed. 1084; Briggs v. French, 4 Fed. Cas. 119 [Fed. 
Cas. No. 1,871]; Dundas v. Bowler, 8 Fed. Cas. 28 [Fed. Cas. No. 
4,140] ; Gest v. Fackwood (C. C.) 39 Fed. 535, 537; Portage City 
Water Co. v. City of Portage (C. C.) 102 Fed. 769. 

It need hardly be said that the merits of the controversy between 
the parties is hère in no respect involved. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in the court below. 

GILBERT, Circuit Judge (concurring). In its essential features, 
the cause of suit pleaded in the complaint is one to quiet title to real 
estate. The plaintiff has acquired by conveyance the title to land which 
its predecessor in interest had subjected to a mortgage. The mortgage 
lien has expired by limitation, but the deed, which was intended as a 
mortgage, and the subséquent conveyances of the land constitute a 
cloud upon the plaintiff's title. The plaintifï must, in equity, pay the 
mortgage debt in order to obtain the relief which it seeks. Its right 
to seek and obtain that relief does not dépend, however, upon an assign- 
ed chose in action, but upon a deed of real estate. Said the court in 
Brown v. Fletcher, 235 U. S. 589, 35 Sup. Ct. 154, 59 L. Ed. 374: 

"Tliere was no intent to prevent assignées and purehasers of property from 
malntaining an action in tlie fédéral court to recover such property, even 
thougli the purchaser was an assignée and tlie deed, migtit, In a sensé, be 
called a chose in action. * * * Assuniing that tlie transfer was not color- 
able or fraudulent, the fédéral statu tes hâve always permitted the vendee or 
assignée to sue in the United States courts to recover property or an inter- 
est in property when the requisite value and diversity of eitizenship ex- 
isted." 

The décision in that case is authority also for the proposition that 
section 24 of the Judicial Code was not intended to bring about any 
change in the law, but was intended merely as a continuation of the 
existing statute. Said the court : 

"In continuing the statute Congress also carried forward the construction 
that the restriction on jurisdiction applled to suits for damages for breach 
of contract, but did not apply to suits for a breach of duty nor for a recovery 
of thlngs." 

That statute has been held applicable to cases where the plaintifï has 
acquired by assignment the right to foreclose a mortgage (Sheldon v. 
Sill, 8 How. 441, 12 L. Ed. 1147; Blacklock v. Small, 127 U. S. 96, 8 
Sup. Ct. 1096, 32 L. Ed. 70; Kolze v. Hoadley, 200 U. S. 76, 26 Sup. 
Ct. 220, 50 h. Ed. 377), and to suits to compel spécifie performance of 
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a contract (Plant Investment Co. v. Key West Railway, 152 U. S. 71, 
14 Sup. Ct. 483, 38 L. Ed. 358; Shoecraft v. Bloxham, 124 U. S. 730, 8 
Sup. Ct. 686, 31 L. Ed. 574; Deshler v. Dodge, 16 How. 622, 14 L. Ed. 
1084), but not to actions to recover the possession of a spécifie chattel 
or damages for its wrongful caption or détention (Deshler v. Dodge, 16 
How. 622, 14 L. Ed. 1084; Ambler v. Eppinger, 137 U. S. 480, li Sup. 
Ct. l'73, 34 L. Ed. 765 ; Buckingham v. Dake, 112 Fed. 258, 50 C. C. A. 
492), nor to actions arising upon breach or performance of a contract, 
occurring af ter its assignment (American Colortype Co. v. Continental 
Co., 188 U. S. 104, 23 Sup. Ct. 265, 47 E. Ed. 404; Paige v. Town of 
Rochester [C. C] 137 Fed. 663; Oak Grove Const. Co. v. Jefferson 
County, 219 Fed. 858, 135 C. C. A. 528). 

Said the court in Corbin v. County of Black Hawk, 105 U. S. 659, 
665, 26 E. Ed. 1136: 

"The contents of a contract, as a chose In action, In the sensé of section 
«29, are the rights created by It in favor of a party in whose behalf stipula- 
tions are made in it which he has a right to enforce In a suit founded on 
the contract; and a suit to enforce such stipulations is a suit to recover 
such contents." 

And the court f urther said : 

"The obligation or the promise contalned In a contract is Its contents, when 
suit is brought to enforce such obligation." 

And while the court in that case held that the promise to receive 
money stipulated in a contract to be paid by purchasers of land as a 
foundation for their right to receive title thereto is of the essence of 
the contract, and that a suit to compel the acceptance of that money is a 
suit to enforce such promise, therefore is a suit to recover the contents 
of the contract, that principle does not apply to the présent case, for the 
reason that hère there is no existing promise or contract to pay the 
mortgage debt. If there is an obligation upon the plaintiflf to pay that 
debt, it rests, not upon a contract to pay it, but it is imposed as a con- 
dition for obtaining the desired relief pursuant to a principle of equity 
which requires that the plaintifif, while seeking relief, shall do that 
which justice requires of it, the payment of a debt, although the obliga- 
tion to pay it has expired by limitation, and could hot be enforced at 
law. Raynor v. Drew, 72 Cal. 308, 13 Pac. 866; Baker v. Fireman's 
Fund Ins. Co., 79 Cal. 34, 21 Pac. 357; Hall v. Amott, 80 Cal. 348, 22 
Pac. 200. 

226 F.- 
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POWER & IRRIGATION CO. OF OLHAR LAKE T. STBPHENS et ftl. 

(Circuit Court of Appeals, Ninth Circuit October 4, 1915.) 

No. 2501. 

1. MORTQAGES €=27— EQUITABLE MORTGAGB— RlGHTS OF PARTUSS. 

Wtiere the purcliaser of land borrows money to complète the purchase, 
and the vendor witli consent of ail parties conveys it to tlie lender as 
security for the loan, the grantee becomes the trustée of the légal title 
for the purchaser, and a mortgagee for the money advanced, and is 
entitled to retain the tltle until the payment of the loan and to enforce 
hls lien by an action of foreclosure. 

[iid. Note. — For other cases, see Mortgages, Cent. Dig. §§ 43, 45-53, 
55 ; Dec. Dig. ©=»27.] 

2. Courts <S=312— United States Courts— Divebsitt or Citizenship— Sub- 

JECT of Action. 

A suit by an Arizona corporation wliose assignor was the beneficiary 
of a resulting trust and entitled to title to land upon payment of the 
debt due from its assignor to défendant and hia corporate assignée, rési- 
dents of California, holding the title as security for an advance to 
plaintifl's assignor, was a suit to redeem from a mortgage, and not a 
suit on a chose in action of whieh the District Court would not hâve 
jurisdiction if the assignor could not hâve brought the suit. 

[Ed. Note.— For other cases, see Courts, Cent. Dîg. §§ 865-S75; Dec. 
Dig. ©=3312. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. M'^illiams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 
298.] 

Appeal from the District Court of the United States for the Sec- 
ond Division of the Northern District of California ; M. T. Dooling, 
Judge. 

Suit by the Power & Irrigation Company of Clear Lake, a corpo- 
ration organized and existing under the laws of the state of Arizona, 
against L. D. Stephens and the Yolo Water & Power Company, a 
corporation organized and existing under the laws of the state of 
CaUfornia. Judgment for défendants, dismissing the suit, and plain- 
tiff appeals. Reversed, and cause remanded for further proceedings. 

Charles S. Whéeler and John F. Bowié, both of San Francisco, Cal., 
for appellant. 

S. C. DensOn, John S. Partridge, Alan C. Van Fleet, A. E. Shaw, 
Bert Schlesinger, Denson, Cooley & Denson, and Mastick & Par- 
tridge, ail of San Francisco, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. The appellant is a corporation of the state 
of Arizona, both of the appellees being citizens of California. The 
court below dismissed the suit for want of jurisdiction upon the ground 
that it was based on a chose in action, and that inasmuch as the cor- 
poration under which the appellant claims could not bring it in the 
fédéral court, the appellant could not. 

iÊ=»For other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The bîll shows that in 1906 Mary B. Collier and William B. Collier, 
her husband, agreed in writing to sell certain lands in Lake county. 
Cal, upon certain specified terms and conditions, to one Shuman. The 
next year Shuman assigned the contract and ail his rights thereunder 
to the California Industrial Company, a corporation of that state. 
On the same day the Colliers entered into an agreement with the 
California Industrial Company, which was supplemental to their pre- 
vious agreement with Shuman. Thereafter, and prior to the time 
fixed by the contracts for the making of the last payment due there- 
under, the Industrial Company assigned the contracts, and ail its 
rights thereunder, to another California corporation called Central 
Counties Land Company, and when the last payment, amounting to 
$7,000, became due, the latter company, needing the money with which 
to make it, applied to the appellee h. D. Stephens for the loan of 
that amount, with which to make such payment to the Colliers, and, 
according to the averments of the bill: 

"The sald L. D. Stephens covenanted and agreed to and with the sald 
Central Counties Land Company that if the sald Central Counties Land Com- 
pany would cause the said contracts, hereinabove set forth, to be assigned to 
him, he, the said L. D. Stephens, would pay sald balance called for by the 
sald contracts to the said Mary B. Collier and William B. Collier, her hus- 
band, and that he would thereupon take the deed to the propertles thereln 
provided for in his, said K D. Stephens', own name, and would hold the 
same as security for the repayment to him, sald L. D. Stephens, of the said 
money so âdvanced, together with interest thereon, and that thereafter, upon 
demand, he would convey the said propertles to the said Central Countiea 
Land Company, or its assigns, upon receiving from the sald Central Coun- 
ties Land Company the repayment of the said loan of $7,000, together with 
légal Interest thereon, and covenanted and agreed that the said Central Coun- 
ties I>and Company should hâve 15 days' time in which to make such pay- 
ment, after receiving notice from him, the said L. D. Stephens, that he wlshed 
such payment to be made; that thereupon the sald Central Counties Land 
Company agreed and assented to ail of the aforesald terms of tiie sald 
L. D. Stephens, and thereupon the said Central Counties Land Company 
duly assigned the said contract with the said Mary B. Collier and William 
B. Collier, her husband, to the said L. D. Stephens, and the said L. D. Steph- 
ens thereupon âdvanced to said Central Counties Land Company and pald 
to the said Mary B. Collier and William B. Collier the sald sum of $7,000, 
and received an instrument in form of a gi'ant, bargaln, and sale deed, from 
the said Mary B. Collier and William B. Collier, her husband, conveying the 
said property to him, the said L. D. Stephens." 

The bill further allèges that the Central Counties Land Company 
had entered into possession of the lands under the Collier agreement, 
and that its tenant was in possession of the lands at the time of the 
dteed from the Colliers to Stephens, and continued in such possession 
until November 1, 1911; that meanwhile the Land Company paid to 
Stephens various sums of money on account of the principal and 
interest of the loan, but that since November 1, 1911, the appellees 
hâve coUected the rents of the land, and that on the date last men- 
tioned Stephens was indebted to the Land Company in an amount in 
excess of the loan; that Stephens subsequently executed to the ap- 
pellee Yolo Water & Power Company, with fuU knowledge of ail of 
the facts, an instrument in writing purporting to convey the lands 
in question to it. The appellant is alleged to be the assignée of ail 
of the nghts of the Central Counties Land Company, and the prayer 
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of the bill is for a decree establishing the complainant's title to tlie 
property, and that it be let into its possession upon paying anything 
ascertained to be due from it, and for gênerai relief. 

[ 1 ] The case presented by the bill is theref ore one where the pur- 
chaser of the property in question borrowed money to complète the 
purchase, the owner, by consent of ail of the parties in interest, con- 
veying the property to the lender as security fior the loan. In such 
a case, said the Suprême Court of CaHfomia in Campbell v. Free- 
man, 99 Cal. 546, 34 Pac. 113— 

"the grantee holds a double relation to the real purchaser; he Is Ms trustée 
of the légal title to the land and his mortgagee for the money advaneed for 
its purchase, and, as in the case of any other mortgage which is evidenced by 
an absolute deed, Is entitled to retain the title until the payment of the 
claim for which it is held as security; and he may also enforce his lien by 
an action of foreclosure. The conveyance is none the less a mortgage be- 
cause it was conveyed to him directly by a third party, to secure his loan 
to the purchaser for the amount of the purchase money, than if the convey- 
ance had been made directly to the purchaser in the flrst instance, and the 
purchaser had then made a conveyance to hlm as a security for the money 
that he had prevlously borrowed, with which to make the purchase. He is 
regarded as holding the land In trust for the protection of the purchaser, 
but this rule is not to be so extended as to enable the purchaser to work him 
an injury. Equity looks beyond the form of a transaction, and shapes its 
.ludgments in such a way as to carry ont the purposes of the parties to the 
agreement, and to proteet each of them against any unconscionable advan- 
tage to be derived; from the apparent form in which their transaction bas 
taken place. In the présent case the title to the land which the plaintiff 
took from the grantor was held by him in trust for Anderson. This was a 
trust created by opération of law ; but contemporaneously wlth the création 
of this trust there was impressed upon the title, by virtue of the agreement 
between Anderson and the plaintifC, a lien in favor of the plaintlff for the 
money which he had loaned him with which to make the purchase, and also 
for such other moneys as he should afterwards loan or advance to him. It 
was compétent for them to make such an agreement, and the agreement, 
when made, had the efCect to render the conveyance to the plaintlff a mort- 
gage to secure the loans advaneed to Anderson. 'Any interest In property 
which Is capable of bélng transferred may be mortgaged' (Civ. Code, § 2947), 
and if the transfer is made as security for the performance of an obligation, 
it is, in equity, a mortgage, irrespective of the form in which it is made. A 
deed, absolute in form, may be given as a security for future advances, with- 
out any accompanying obligation In writing on the part of the person givlng 
the deed. Husheon v. Husheon, 71 Cal. 412 [12 Pac. 410]." 

[2] We hâve, then, hère a case, according to the allégations of the 
bill, where the légal title to the lands in question passed to the appellee 
Stephens with a resulting trust created by opération of law in favor of 
the appellant's assigner, the Central Counties Land Company, such 
title to be conveyed to the latter, or its assigns, upon the payment of 
the debt due from the Land Company to Stephens, as between whom 
the land was held by Stephens as security fpr the money loaned by 
him to that company, the deed thereto to be considered as a mortgage. 

In such circumstances, we are of the opinion that the suit cannot 
be properly regarded as being based upon a chose in action, but that 
it is one to redeem. See Power & Irrigation Co. of Clear Lake, a 
Corporation, v. Capay Ditch Co., a Corporation, et al., 226 Fed. 634, 
141 G. C. A. 390, just decided. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in the court below. 
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POWEE & IRRIGATION CO. OF CLEAR LAKE v. ADAMSON et aL 

(No. 2502) 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1915.) 

CoTiETS <g=3312— United States Courts— Jurisdiction—Subject or Action. 
A suit to hâve a cJeed adjudged a mortgage, and for relief on tkat basis, 
including the removal of elouds, brought by the successor to tMe légal 
rlghts to the land of the one who executed the deed, is not one based on 
a chose in action, whlch could not be brought in the fédéral court If 
plaintifl:''^ predecessor in interest could not bring it there. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. <®=312.] 

Appeal from the District Court of the United States for tlie Sec- 
ond Division of the Northern District of California; M. T. Dooling, 
Judge. 

Suit by the Power & Irrigation Company of Clear Lake against 
J. M. Adamson and others. From a judgment of dismissal, plaintifï 
appeals. Reversed and remanded. 

Charles S. Wheeler and John F. Bowie, both of San Francisco, Cal., 
for appellant. 

S. C. Denson, John S. Partridge, Alan C. Van Fleet, A. E. Shaw, 
Bert Schlesinger, Denson, Cooley & Denson, and Mastick & Partridge, 
ail of San Francisco, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This is an appeal from a judgment dismiss- 
ing the suit for want of jurisdiction, The appellant is a citizen of 
Arizona, and the appellees are ail citizens of California. 

It appears from the bill that the Central Counties Land Company, 
a corporation of the last-mentioned state, borrowed certain moneys 
from the appellee L. D. Stephens, and solely for the purpose of se- 
curing the repayment of the moneys, with interest, it executed to him 
an instrument in writing, in the form of an absolute deed, covering 
certain lands then owned by and in the possession of the Land Com- 
pany, situate in Lake county, Cal., and at the same time Stephens ex- 
ecuted to the Land Company a defeasance, by which he agreed to 
reconvey the mortgaged property to the mortgagor upon repayment 
of the money with interest. The Land Company remained in posses- 
sion of the property. Subsequently Stephens executed a purported 
deed covering the said land to the appellees J. L. Stephens and Joseph 
Craig, who, in turn, purported to convey the same property by abso- 
lute deed to the appellee Yolo Water & Power Company, ail of which 
grantees took with knowledge of the original mortgage. The appellee 
Adamson, who was the tenant of the mortgagor at the time of the 
exécution of the mortgage, has remained in possession of the land ever 
since, and first attorned to the Land Company, but subsequently at- 

€=:7l''or other case» see same topic & KEY-NUMBBR in ail Key-Numb«red DigestB & Indexes 
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tempted to attorn to the appellee Yolo Water & Power Company, and 
now daims to be in possession for the latter company. 

The varions instruments being placed upon the records of the coun- 
ties in which the lands are situated, the appellant brought this suit, 
alleging, in substance, the facts above detailed, as well as its succes- 
sion to the légal right to the land formerly held by the Central Coun- 
ties Land Company and so mortgaged, and praying, among other 
things, that the deed from the Central Counties Land Company to the 
appellee L. D. Stephens be adjudged a mortgage, for a discovery to 
ascertain the ownership of the mortgage debt, for an accounting of 
the rents and profits, and for the removal of the several alleged clouds 
upon the appellant's title created by the several alleged purported 
transfers of title. 

The court below held that this, like the case numbered 2500 and 
entitled Power & Irrigation Company of Clear Lake, a Corporation, 
Appellant, v. Capay Ditch Company, a Corporation, et al., Appellees, 
just disposed of, was based upon a chose in action, and that the suit 
could not be brought in the fédéral court for the reason that the ap- 
pellant's predecessor in interest, the Central Counties Land Company, 
being a corporation of the state of California, could not hâve brought 
it therein. 

What has been held in the case of Power & Irrigation Company of 
Clear Lake v. Capay Ditch Company et al.. No. 2500, 226 Fed 634, 
requires that the judgment in the présent case be also reversed and 
the case remanded to the court below for further proceedings. 

It is so ordered. 



MARMET COAL CO. v. PEOPLE'S COAL CO. 

(Circuit Court of Appeals, Sixth Circuit. October 15, 1915.) 

No. 2594. 

1. Evidence <S=a441 — Pakol Evidence — Wbitten Insteuments — Admissibili- 

TY — "Express Warkanty." 

Nctwithstanding Gen. Code, Ohio, § 8392, déclares that any afiarmation 
of fact or any promise by tlie seller relating to the goods Is an express 
warranty, if the natural tendency of such affirmation is to Induce the 
buyer to purchase, an oral représentation made in the negotiations lead- 
ing up to a written contraet of sale is not admissible to establish a war- 
ranty, where the written contraet purported to déclare the agreement be- 
tween the parties. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1719, 1723- 
1763, 1765-1845, 2030-2047; Dec Dig. <@=>441; Oontracts, Cent. Dig. § 
1616; Sales, Cent. Dig. § 721. 

For other définitions, see Words and Phrases, First and Second Séries, 
Express Warranty.] 

2. Sales <S=:»273 — Wakeanties — Implied Waebanties. 

Where secondhand coal barges are sold, there is no implied warranty 
that they are equal in quality to the new, but only that they are reason- 
ably fit for the purpose for which they are intended. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 772-776; Dec. 

Dig. <S=>273.] 

Ê^^For other cases see samo toplc & KBY-NUMBBR In ail Key-Numbered Digesta & Indoxea 
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3. Sales <S=3437 — Actions foe Breach — Pleadings. 

Where the seller's false statenient as to the âge of coal barges and as 
to whether they were made of pine or hemlock were not alleged as war- 
ranties, no recovery could be had on that ground. 

[Ed. Xote.— For other cases, see Sales, Cent. Dig. §§ 1248-1257; Dec 
Dig. (g==>437.] 

4. Sales ©=^285 — ^Action fok Beeach of Waekanty — ^Notice. 

Under Gen. Code Ohio, § 8429, a purchaser bas nelther rlght of action 
for breach of warranty In a contract of sale, nor défense to an action 
for tbe purebase priée, unless notice thereof is given witbin a reason- 
able time after ascertaining it. 

[Ed. Note.— For otber cases, see Sales, Cent Dig. §§ 806-S08, 810; Dec. 
Dig. <@=2Sô.] 

5. Sales ©=5285 — Actions — Jdet Question. 

Wbat is a reasonable time witbin wbich to give notice to a seller of 
breach of warranty is usually one of fact for the jury, though it may be 
one of law, where tbere is no room for différent inferences and the facts 
are undisputed. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 806-808, 810; Dec. 
Dig. <S=»285.] 

6. Sales (S=5288 — Beeach of Waseantï — Défenses. 

Where a buyer, after discovering the seller's breach of warranty as to 
the seawortbiness of coal barges, renewed or paid the purchase-money 
notes the breach \yas waived. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 817-823; Dec. 
Dig. ®=>288.] 

7. Coepoeations ®=>428— Knowledge of Offioebs — Knowledge op Corpo- 

EATION. 

A corporation is charged with knowledge of Its président and vice 
président of defects in coal barges which it purchased, as well as wlth 
knowledge of defects discovered by the superintendent of transportation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1748-1761 ; 
Dec. Dig. <g=:»428.] 

8. Sales iê=>441 — Waesanties — Beeach — Evidence. 

That, a year after the first delivery, coal barges were discovered to be 
unseaworthy, it appearing that several trips had been made In the in- 
térim, is not substantial évidence that they were unseaworthy at the time 
of sale. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1277-1283; Dec. 
Dig. <g=>441.] 

9. Sales ©=439 — Beeach of Wakbantt — Bueden of Peoof. 

Under the facts of the case, the buyer, who claimed that the seller 
breached a warranty as to the seawortbiness of coal barges, had the bur- 
den of provins that the unseaworthiness of certain of the barges was not 
discovered before a given date. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §$ 1258-1260; Dec. 
Dig. ©=5439.] 

10. Sales ©=441 — Beeach of Waeeantt — Evidence. 

In an action for breach of warranty in a sale of coal barges, évidence 
held insufficient to show that the unseaworthiness of certain barges was 
not discovered before a given date. 

[Ed. Note.— For other cases, see Sales, Cent Dig. 8§ 1277-1283; Dec 
Dig. ©=441.] 

In Error to the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

<g33Por other cases ses same toplc & KBY-NUMBER In ail Key-Numbered Sigests & Indexes 
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Action by the People's Coal Company against the Marmet Coal Com- 
pany. There was a judgment for plaintiflf, and défendant brings er- 
rer. Affirmed. 

A. A. Kramer, of Cincinnati, Ohio, for plaintiff in error, 
Murray Seasongood, of Cincinnati, Ohio, for défendant in error, 
Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On May 31, 1911, plaintiflF contracted 
in writing for the sale to the défendant of 55 secondhand coal barges, 
at an aggregate price of $53,632, less a discount of 5 per cent. ; 33 
of the barges were then empty and ready for delivery ; the others were 
loaded. For the 33 empty barges notes were to be at once taken at 
90, 180, and 270 days. The remaining 22 barges were to be turned 
over as soon as empty "at their présent location," notes to be given 
as in the case of the 33 mentioned. The first 32 barges were settled 
for June 1, 1911. Jùne 29, 1911, 6 more barges were similarly settled 
for. July 31st settlement was made in the case of 6 more, September 
5th for the same nuraber, and on November 13, 1911, for the remain- 
ing 5. The notes were ail paid, except the 5 (aggregating about $10,- 
000) which are the subject of this suit; part beirig original notes, and 
others being renewals. Défendant pleaded that the purchase was made 
upon plaintifï's représentation "that the barges were in good and nav- 
igable condition and that they were riot out of repair" ; whereas they 
were, as alleged, materially out of repair, some of them in such bad 
condition that they could not be loaded, and others requiring much ex- 
pense in putting them in navigable condition. By cross-petition défend- 
ant sought to recover damages on account of barges already paid for 
in ignorance of their true condition. The case was tried in April, 
1913. At the conclusion of defendant's testimony verdict was directed 
for plaintifï for the face of the unpaid notes, with interest. 

Attached to the contract was a list of the barges, showing the ma- 
terial (whether pine or hemlock), the âge and number of each barge, 
and its price. The stated âges ranged, in the case of hemlock, from 
3 years and l.month to S years, and in the case of pine from 4 years 
and 1 month ta 9 years and 7 months. The schedule showed 43 of 
the barges to be pine and 12 hemlock. The prices ranged from $552 
to $1,145. There was testimony tending to show an oral représenta- 
tion by plaintifï, relied upon by défendant, that the barges were sea- 
worthy and in good condition ; that in the opinion of witnesses, based 
solely upon the appearance of the barges, ail were considerably older 
than stated in the sales list, such excessive âge being variously estimated 
at f romi 1 to 4 years ; that 16 of the barges were hemlock ; that the 
life of a pine barge is from 10 to 15 years, and of hemlock from 6 
to 9 years; that some of the timbers in 21 or 22 of the barges were 
found, at one time or another, to be decayed to a greater or less ex- 
tent, due, in the opinion of witnesses, to old âge, and not usage ; that 
several barges had become nonfloatable, and had been beached, before 
the trial ; that the bottoms were torn from 3 to 4 of the barges while 
being towed, because the bottom timbers had been insufficiently spiked. 
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Defendant's vice président, who was the head of its transportation 
department, "went over the barges empty before signing the contract 
to see that they were ail right and that there were no holes in them" 
(this evidently applies to at least 25 barges). Two of the barges which 
reached the mines in September, 1911, were at the time, unseaworthy, 
and were never loaded. Defendant's vice président knew their con- 
dition when they arrived. The remaining 53 barges made each one 
or more round trips between Cincinnati and the mines; the average 
number of such round trips, per barge, between June 26, 1911, and the 
time of trial, being 4.9. The distance from Cincinnati to the mines 
was 275 miles ; a round trip taking from one to two weeks, although 
loaded barges were sometimes held up much longer by the stage of 
water. 

As the barges reached defendant's mines at Marmet from time to 
time, they were ail examined, in accordance with its regular practice, 
by its employé in charge of the inspection and repair of barges and 
their distribution to the mines, and report made to the company's of- 
fice (apparently at Marmet) whether or not they were in condition to 
be loaded. If repairs were necessary, they were made, and each month 
the repair book, showing amount expended for repairs by barge num- 
ber, was turned into the office at Marmet, and report of such repairs 
made to the vice président at the Cincinnati office. Thèse repairs, 
previous to June 1, 1912, amounted to $2,444.15, and after that date 
to $2,181.61. Ail the barges were so examined as stated above be- 
tween August and December, 1911. Defendant's vice président person- 
ally had gênerai knowledge of the alleged bad condition of the barges, 
in INTarch, 1912 (and that some of them had rotten timbers), but claimed 
not to hâve had complète knowledge as to ail thèse barges until June, 
1912. Plaintiiï sued July 8th. Until after this suit was begun, de- 
fendant purposely refrained from complaining to plaintiiï about the 
barges. After December, 1911, and thus after the last of the barges 
had been delivered and had reached the mines and been so examined, 
and after the alleged unseaworthy condition of some of the barges 
had been discovered, défendant made payments or renewals of notes 
belonging to each of the several séries representing the several deliv- 
eries, and like payments or renewals as to notes in each of such séries 
were made on or after March 1, 1912. Its failure to pay in full was 
due only to lack of funds. 

The District Judge based his direction of verdict upon the proposition 
that défendant had unreasonably delayed complaining of the alleged 
breach of warranty, having in view its opportunity to inspect and 
its actual inspection in part, and the fact that the alleged rotten condi- 
tion of timbers could hâve been readily discovered by boring, being 
of opinion that testimony that such boring would be injurions was 
plainly unreasonable. We do not find it necessary to détermine wheth- 
er défendant was bound to test the timbers, by boring or otherwise, 
before acceptance, or whether as to ail the barges the case may be dis- 
posed of solely upon the ground adopted by the District Judge, for we 
think affirmance of the action taken below is, in any event, compelled 
in view of the further considérations to which we shall call attention. 
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[ 1 ] There was no express warranty of the condition of the barges, 
unless contained in the oral représentation referred to. This repré- 
sentation is, however, not available to défendant as a warranty ; for, 
although the Ohio Uniform Sales Act provides (G. C. § 8392) that 
"any affirmation of fact or any promise by the seller reïating to the 
goods is an express warranty if the natural tendency of such affirma- 
tion or promise is to induce the buyer to purchase the goods, and if 
the buyer purchases the goods relying thereon" ; yet the rule is well 
settled that a paroi représentation is not admissible in the absence of 
fraud or mutual mistake, when the written contract purports to con- 
tain the entire agreement. Seitz v. Brewing Co., 141 U. S. 510, 516, 
12 Sup. Ct. 46, 35 L. Ed. 837; Huntington v. Railway Co. (C. C. A. 
6) 175 Fed. 532, 537, 99 C. C. A. 154; Union Selling Co. v. Jones 
(C. C. A. 8) 128 Fed. 672, 675, 63 C. C. A. 224; Power Co. v. Crâne 
Co., 208 111. 218, 226, 70 N. E. 319. The représentation in question 
was made in the course of negotiations leading up to the contract. 
While thèse negotiations were partly oral and partly by correspondence, 
the transaction finally took the shape of a written contract, apparently 
purporting to contain the entire agreement, stating number and loca- 
tion of the respective barges, the barge number, the material, the âge 
of each, the price at which each was sold, the discount, the place of 
delivery, and détails respecting the notes to be given in payment. It 
did not contain the représentation in question, and there is no alléga- 
tion of fraud or mistake. The case is unlike Joslyn v. Cadillac Co. (C. 
C. A. 6) 177 Fed. 863, 101 C. C. A. 77, in which there was no written 
agreement, and differs from Boit & Nut Co. v. Rodd (C. C. A. 6) 220 

Fed. 750, C. C. A. — , in which there was no contract apart from 

the correspondence, ail of which, taken together, was there held to 
make up the contract. 

For the purpose of our disposition of the case, and in view of the 
fact that provision for inspection was not carried into the subséquent 
written contract of sale, we shall assume (without so deciding) that 
under section 8395 (1) of the Code (quoted in the margin ^) a war- 
ranty was implied that the barges were reasonably fit for the purpose 
intended, notwithstanding plaintiff did not itself build the barges, pro- 
vided défendant relied on plaintifï's judgment. We shall further as- 
sume (also without deciding) that a mère right to inspect, if unexer- 
cised, is not conclusive, as matter of law, against the selier's liability 
under his warranty, for even obvions defects, in the absence of agree- 
ment that such will be its effect.* 

[2] The barges, however, were known to be secondhand, and such 
implied warranty would thus not be that the barges were equal in 

1 "When the buyer, expressly or by implication, makes known to the seller 
the particular purpose for which the goods are requlred, and it appears that 
the buyer relies on the selier's skill or judgment, whether he be the grower 
or manufacturer or not, there is an implied warranty that the goods shall be 
reasonably fit for such purpose." 

2 See, in this connection, Gen. Code Ohio, §§ 8428, 8429, 8449 ; Williston on 
Sales, § 249, p. 35; Benj. on Sales (5th Eng. Ed.) 626-628; Marx v. Locomo- 
bile Co., 82 Mise. Kep. 468, 144 N. Y. Supp. 937, 938; Nelson v. Silver, 160 
App. Div. 445, 145 N. Y. Supp. 124, 127. 
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quality to new, but only that they were reasonably fit for the pur- 
pose for which they were intended, and would net extend to the length 
of time the barges would last, but apart from the effect to be given 
the statement of âges contained in the mémorandum attached to the 
contract, would be satisfied if presently seaworthy. Morley v. Con- 
solidated Mfg. Co., 196 Mass. 257, 81 N. E. 993; Williston on Sales, 
§ 232, at p. 308. 

[3] The fact that many of the barges appeared older than shown in 
the sales mémorandum is not alone enough to entitle défendant to dam- 
ages ; for the statement of âges is not alleged as a warranty, possibly 
because of def endant's testimony that its transportation superintendent 
and one or more of its other employés who looked after the barges 
could tell by a superficial inspection, when empty, their approximate 
âge, with some limitation dépendent upon nature of usage, and ail 
were so inspected at least by December, 1911 ; and as the barges were 
sold as second-hand and of varying âges, and thus of varying periods 
of bénéficiai use, a mère variation in âge to the extent alleged would 
hâve no substantial tendency to show that the barges were actually 
unseaworthy when delivered, which was the only warranty we are 
concerned with in view of the pleadings. The fact that the trial 
court admitted évidence of the apparent âges of certain individual 
barges does not change the situation, not only because of the inspec- 
tion referred to, but because at least two of the notes given therefor 
were paid or renewed after such inspection. 

The alleged fact that there were more hemlock barges than repre- 
sented is immaterial under the pleadings, as no warranty in this re- 
gard is alleged, perhaps because of defendant's testimony that the dif- 
férence was readily apparent. This question was properly withdrawn 
by the court before final direction of verdict. 

[4, 5] Again, unless défendant gave notice of the alleged breach 
within a reasonable time after it knew of it, défendant has no right 
of action and no défense. Ohio Code, § 8429. True, the question 
whether delay is reasonable or unreasonable is usually one of fact, and 
always so where reasonable minds may draw differing inferences from. 
the probative f acts ; yet where the f acts are undisputed, and there is 
no room for differing inferences, the question becomes one of law. 
International Corporation v. Stadler (C. C. A. 6) 212 Fed. 378, 382, 
129 C. C. A. 54. 

[6, 7] It is clear that défendant cannot be heard to complain of al- 
leged misrepresentations with respect to barges for which it has paid 
with full knowledge of the alleged breach. Taylor v. Bank (C. C. A. 
6) 212 Fed. 898, 129 C. C. A. 418. And it is equally clear that a re- 
newal or extension of time upon purchase-money notes has the same 
effect as payment in cash. The knowledge imputable to défendant is 
not limited to its président or to its vice président (who acted for it 
in the purchase of the barges), or to the officer who made the pay- 
ments, but extends to other agents, such as the superintendent of trans- 
portation (whose duty it was to look over the empty barges and note 
their condition), the employé in charge of inspection and repair of the 
barges and their distribution to the coal mines, as well as the harbor 
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masters, whose duty it was to see that the boats were in proper con- 
dition for use before loading. See G. R. & I. Ry. Co. v. United States 
(C. C. A. 6) 212 Fed. 577, 583, 129 C. C, A. 113. As to barges the 
alleged rotten condition of whose timbers was known as early as March 
1, 1912, this défense was plainly waived by the payments made thereon 
between that date and the commencement of suit, coupled with def end- 
ant's dehberate détermination not to complain. For example, thetwo 
barges known to hâve been unseaworthy when delivered are within 
this class. The same considérations apply to alleged unseaworthiness 
in the other respects mentioned. The fact that défendant refrained 
from complaining because it needed the barges, and later wished to 
avoid suit by reason of its financial condition, does not alter the situa- 
tion in this regard. 

[8] In view of the considérations we hâve stated, including the hard 
usage to which coal barges are subjected, and the further fact that 
repairs on barges were with défendant an almost daily occurrence 
(défendant had between 80 and 100 barges, besides those bought from 
plaintiff), the mère fact that given barges required repairs, some be- 
fore and some after June, 1912 (which date was fully a year after 
the first delivery of the barges and more than six months after the 
last of the deliveries), would hâve no substantial tendency to show 
that they were actually unseaworthy when delivered. No one so tes- 
tifies, and in the absence of such testimony a conclusion that the re- 
pairs were made necessary by an unseaworthy condition existing when 
the barges were delivered, rather than by accident, progressive détéri- 
oration from mère lapse of time, or some other cause, would rest 
upon conjecture alone ; and in this connection it may be said that the 
mère fact that repairs were made upon the entire lot of secondhand 
barges, amounting, in about li/4 years, to but little more than 8 per 
cent, of the aggregate purchase price has no substantial tendency to 
show that the lot generally or as a whole was unseaworthy when 
•delivered. It is also plain that an inference of unseaworthiness at 
the time of delivery is too conjectural to justify recovery, where the 
alleged rottenness of the timbers was affirmatively shown not to hâve 
been discovered until June or July, 1912, and after from two to five 
round trips had been made between Cincinnati and the mines. 

[9, 10] There are perhaps 6 or 8 barges shown to hâve had rotten 
timbers in July or August, 1912, and in the case of some to an extent 
making further repair useless or inadvisable ; it not affirmatively ap- 
pearing at what time such condition was first discovered. Assuming, 
as perhaps we should, that the testimony (especially as to the condi- 
tion of the barges at the time stated) tended to show that they were 
unseaworthy when delivered to défendant, we think the burden rested 
on it to show that such unseaworthiness was not known before March 
■ 1, 1912. We think this conclusion logically results from the facts of 
defendant's inspection of the barges from time to time (especially the 
examînations to détermine whether the barges needed repairs and were 
in condition to be loaded, which seem to hâve practically involved 
•apparent présent seaworthiness), its practice of making repairs, and its 
early Imowledge that there were, as claimed, substantial breaches of 
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the alleged warranty respecting several of the barges, including decay 
in timbers and knowledge that the âges of many were, as claimed, mis- 
represented, the natural probabihty that actual unseaworthiness exist- 
ing at the time of delivery would normally hâve been discovered bef ore 
March, 1912, defendant's deliberate détermination not to complain of 
any def ects and its actual abstaining theref rom until after suit was be- 
gun, and the fact that the time of such discovery was peculiarly with- 
in defendant's knowledge. This burden has not been sustained. 

We hâve considered the case of each separate barge so far as shown 
by the record. As we understand the situation, défendant is precluded 
from recovery, as respects each of the barges in question, through the 
application of one or another of the principles we hâve declared ap- 
plicable. It follows that, in our opinion, the court did not err in di- 
recting verdict for plaintiflf. It need scarcely be said that défendant 
was not legally prejudiced by the granting of plaintifï's motion to di- 
rect verdict, after the court had once declined to do so. 

The judgment of the District Court is affirmed, with costs. 
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ILLINOIS SURETY CO. v. UNITED STATES, for Use of JOHN DAVIS CO. 

et aL 

{Circuit Court of Appeals, Seventh Circuit January 5, 1915. On Pétition for 
Eehearing, etc., August 6, 1915.) 

Nos. 2092, 2093. 

1. United States <@=56T — Public Woeks— Conteactoe's Bond — Assignment 

LiABILITT. 

Act Aug. 13, 1894, c. 280, 28 Stat. 278, as amended by Act Peb. 24, 1905, 
c. 778, 33 Stat. 811 (Comp. St. 1913, § 6923), reqmres a contracter to give 
a surety bond for the performance of tlie contract and his payment of ail 
persons supplying tilm with labor or material, and gives laborers and ma- 
terialmen a right of action on the bond in the name of the United States, 
If no suit is bronght by the govemment within six months from conipletion 
and final settlement A contractor for government work, providlng for 
a reseri'ation of 5 per cent, for one year to secure repairs, gave a bond, dat- 
ed August 3, 1908, and after his indebtedness for work done under the con- 
tract, on January 3, 1909, assigned his contract to a eompany which he 
, had organized, without the govemment's assent or the surety's knowledge, 
and thereafter received payment from the government and tumed it over 
to the Company. Helâ that, while the statute does not protect one who by 
agreement or asàgnmënt endeavors to put hlmself in place of a contractor 
by assuming his obligations or financing the work, the bond la a sutetitute 
for the ordinary mechanics' liens of laborers and materlalmen, whether 
their contraetual relations are with the contractor or a subcontractor, and 
fhat the clalmants, supplying labor or material to the assignée with or 
without knowledge of the assignment, were protected by the bond, unless 
they had walved or were estopped from assertiog their rights. 

[Ed. Note. — For other cases, see United States, Cent. Dig, $ 50; Dec. 

Dig. <S=67.] 

©sjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeat» & Indexes 



654 226 FEDERAL REPORTE» 

2. Pbincipai. and Surett <§=>102 — Public Works— Contractob's Bond— ■ 

Change in Contbact— Release of Surety. 

A contractor's surety bond, given under Act Aug. 13, 1894, c. 280, as 
amended by Act Feb. 24, 1905, for the performance of the contract and the 
proteetiou of persons f urnishing labor or material, is équivalent to a bond 
to the government and to a bond to each claimant, and a matertalman'a 
assent to the contractor's assignment, evidenced by açcepting payment 
from the assignée on account of the entire claim and by flling such clalm 
against the assignee's estate in banJiruptcy, did not make such a material 
change In the obligation as would release the surety from liabUlty to him. 

[M. Note. — For other casos, see Principal and Surety, Cent Dlg. |§ 181- 
185; Dec. Dig. <©=>102.] 

3. NovATiON i©=>7 — Contractor's Bond— Absent to Assignment. 

In such case, a clairaant's assent to the contractor's assignment and to 
the assignee's assumptlon of his obligations would not amount to a "no- 
vation." 

[Ed. Note. — For other cases, see Novation, Cent Dig. § 7 ; Dec. Dig. <S=>7. 

For other définitions, see Words and Phrases, First and Second Séries, 
Novation.] 

4. United States €=71 — Public Works— Conteactob's Bond — Change in 

Principal. 

In a suit by laborers and materialmen upon a government contractor's 
bond, a finding that a claimant had eonsented to and aided the substitu- 
tion of a new prinicpal, and that the contractor's assignment forced a new 
principal into the contract, was erroneous, since without the govemment's 
consent no new principal could be forced into the contract. 

[Ed. Note. — For other cases, see United States, Cent Dlg. { 54; Dec. 
Dlg. <®=»71.] 

1$. United States &=>Q7 — Public Works— Change in Principal — Liability 
estoppel. 

Where a government contractor's création of a corporation and his as- 
signment of the contract to it brought fresh capital Into the work and de- 
layed its faihire, so as not to damage the surety, nelther the claimant aid- 
Ing such assignment, nor anj' ereditor of the contracter, was estopped from 
assertiug hls rights under the surety bond. 

[Ed; Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dlg. ©=>67.] 

6. United States <s=»67 — Contractor's Bond — Liability — Election of Rem- 

EDT. 

That, under a government contractor's bond, the contractor and the 
surety are liable for labor and material, does not limit the Personal 
liability of the contractor or hls assignée for goods bought or for the 
assumptlon of any such debt, and the creditors could beside proceedinga 
on the bond, file their clalms against the estâtes In bankruptcy of the 
contractor and hls assignée. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. <S=>67.] 

7. Pleading ©=194 — Spécial Pleas— Demubbœr. 

Where ail défenses in an action on a government contractor's surety 
bond were properly allowed to be made under the three pleas, there was no 
error in sustaining the demurrers to the spécial pleas other than plea of 
ûiseharge in bankruptcy of original contractor. 

[Ed. Note.— For other cases, see Pleading, Cent Dlg. §§ 444-446, 449- 
452 ; Dec. Dig. <S=194.] 

a United States «©='67 — Public Works — Conteactob's Bonds — Action — 
"Seulement Theeeof." 

Under Act Aug. 13, 1894, c. 280, as amended by Aet Feb. 24, 1905, glvlna 
laborers and materialmen a right of action on the contractor's bond In 

©=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgesti A Ind«zw 
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the name of the United States, I( no suit should be brought by the United 
States within six months f rom the completion and settlement of ttie con- 
tract, provided tliat such suit shall not be commeneed until after the per- 
formance of the contract and final settlement thereof, the term "settlement 
thereof" does not mean payment, and when there was a final accountlng 
between the contractor and the govemment, the contract was finally set- 
tled, even though part of the balance due was to be wlthheld for a year as 
secuiity for the contractor's covenant to repair. 

[Ed. Note. — For other cases, see United States, Cent. Dig. { 50; Dec. 
Dig. <S=>67.] 

9. United States <®=367 — Public Woeks— Contractob's Bond — ^Inteeest. 

Where the principal of claims of laborers and materialmen was in es- 
cess of the penalty in the contractor's surety bond, with the interest there- 
on, it was immaterlal whether interest at 5 per cent, was allowed on each 
clami, though, as the amount of such claims was liquidated, Interest was 
properly allowed from the commencement of the suit. 

[Ed. Note. — For other cases, see United States, Cent IMg. { 50 ; Dec 
Dig. <S=507.] 

10. Pkincipai, and Stjeett ©=573 — Beeach — Liabilitt — Intekest. 

The principal of a surety bond is not the measure of llabUity thereon. 
The surety's failure to discharge its obligation after demand or suit sub- 
jeets it to the payment of interest, which, under Hurd's Eev. St. 111. 1897, 
e. 74, § 2, is at the rate of 5 per cent per annum. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. SS 
114, 115, 455 ; Dec. Dig. <S=>73.] 

11. United States ®=>&I — Public Conteact — Liabilitt on Bond — Equip- 

MENT. 

Under Act Aug. 13, 1894, c. 280, as amended by Act Feb. 24, 1905, glving 
laborers and materialmen a right of action on the contractor's bond for 
labor and material fumlshed "in the prosecutlon of the work provided for 
In such contract," the claim of an equipment compaiiy, which had con- 
tracted with the contractor for the use of cars and equipment, for the rent- 
al and for retum freight pald by it, was allowabla 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50 ; Dec. Dig. 
<S=67.] 

12. Bankeuptct iê=3421 — Discuaege — Claims — "E^xed Ijability E'videnc- 
ED BY AN Instrument in Weiting, Absolutely Owing." 

Under Bankr. Act July 1, 1898, c. 541, § 63, subsec. 1, 30 Stat 562 (Comp. 
St. 1913, § 9647), allowing proof of debts which are a flxed llablllty, as evi- 
denced by judgment, or an Instrument in wrlting absolutely owing at the 
time of the filing of the pétition, the claim of laborers and materialmen 
against the bankrupt, the condition of wliose surety bond for govemment 
work was breached tiéfore bis bankruptcy, was a "fixed liability evidenced 
by an instrument in writlng, absolutely owing," and the fact that a claiia- 
ant might eventually obtain no share in a judgment for the penalty of the 
bond, or only a pro rata allowanee of bis claim, dld not afCect the absolute 
character of the liability, and hence the contractor's discharge in bank- 
ruptcy was a good défense. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 772-774, 776, 
777, 779-781, 783-786, 788-790; Dec. Dig. <S=421. 

For other définitions, see Words and Phrases, Second Séries, Fixed Lia- 
bility.] 

On Pétition for Rehearing and on Motion to Modtfy Opinion and for ESntry of 

Final Judgment 

13. Courts <3=»424 — United States Courts — Jueïsdiction — Eqditt. 

The District Court had jurisdiction o£ a suit at common law under a 
govemment contractor's bond, filed under the provisions of Act Aug. 13, 

«tesFor other cases see same toptc & KEY-NUMBER ta ail Key-Numbered Dlgests & Indexes 
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1S94, c. 2S0, as amended by Act Feb. 24, 1905, to enforee payment of clalma 
for labor and material furnished the contractor; and, In view of Act 
March 3, 1915, c. 90, 38 Stat. 956, adding Judicial Code, § 274a, allowing 
pleadiiags in suit at law which slionld hâve been brought in equity to be 
amended to conform to the proper practlce, there would be no différence 
between the proper judgment at law and a decree in equity, and where the 
case was tried by the court without a jury, and its flndings of fact were 
net attaeked, it was of no practical importance whether a court of law or 
equity was the proper forum. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1119, 1125-1129 ; 
Dec. Dig. ®=>424.] 

14. AïPEAL AND Erbok i®=>184 — Objection Not Made Below. 

Where a court of law was not clearly without jurisdiction of a suit at 
common law to enforee claims mider a govemment contractor's bond, an 
objection, flrst urged on appeal, that the subject-matter was cognizabld 
only in equity, was too late. 

[Ed. Note.— Ifor other cases, see Appeal and Error, Cent Dig. §§ 1149, 
1150, 117i>-llS3 ; Dec. Dig. <g=3l84.] 

15. Courts i®=>40G^Ukited States Couets — Appeal — Modification of 
■Judgment. 

Under Rev. St. § 701 (Comp. St. 1913, § 1669), vesting the Circuit Court 
of Appeals with power to modify, as well as to afflrm or reverse, a judg- 
ment of the District Court, the appellate court, on appeal in a case tried 
without a jury, where the iindings of fact in the lower court were undis- 
puted, after reversing, might render the proper judgment. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 1103; Dec. Dig. 
<S::=3400 ; Appeal and Error, Cent Dig. § 3387.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; A. L. Sanborn, Judge. 

Action by the TJnited States of America, for the use of the John 
Davis Company and others, against the Illinois Surety Company and 
W. H. Schott. Judgment for a part of the claimants against the 
Surety Company, and in favor of the Surety Company against part 
of the claimants, and judgment for défendant Schott, and part of 
the claimants and the Surety Company bring error. Reversed and 
remanded, vi'ith direction to enter the judgment entered in the Cir- 
cuit Court of Appeals. 

Wm. D. McKenzie, of Chicago, III., for John Davis Co. and others. 

Newton Wyeth, of Chicago, 111., for Standard Underground Cable 
Co. and others. 

Worth Allen, of Chicago, 111., for Western Roofing & Supply Co. 

David J. Pefïers and Albert J. Hopkins, both of Chicago, 111., for 
Illinois Surety Co. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. On July 30, 1908, William H. Schott entered 
into a contract with the United States for a certain part of the work 
involved in the érection of the naval training station at North Chi- 
cago. He gave bond, dated August 3, 1908, with the Illinois Surety 
Company as surety, in the pénal sum of $31,047.18, conditioned in 
accordance with the provisions of "An act for the protection of per- 
sons furnishing materials and labor for the construction of public 

<g::=.For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Works" as amended February_24, 1905 (33 Stat. 811, c. 778 [Comp 
St. 1913, § 6923]), both on his performance of the contract and the 
prompt payment by him "to ail persons supplying him labor and ma- 
terials in the prosecution of the work provided for in the aforesaid 
contract." 

Prior to January 2, 1909, much work was done under the contract, 
for which considérable sums were owing by Schott. On that day, 
under the advice of a creditors' committee, which had been assist- 
ing him even before July 30, 1908, Schott transferred his entire busi- 
ness to a newly formed corporation, the Schott Engineering Com- 
pany, which assumed $50,000 of his indebtedness, agreed to carry 
out the contracta, and gave him its common stock and part of the 
preferred stock. The balance of the preferred stock was reserved 
for sale. The président of the John Davis Company, a créditer of 
Schott, was particularly active in bringing about the assignment and 
became one of the directors of the company. Schott continued as 
président to manage the affairs of the company, including the per- 
formance of the govemment contract, subject, however, to the con- 
trol of a creditors' board of directors. In January, 1910, the com- 
pany became bankrupt, and the receiver, which had sought the advice 
of creditors on the question of fulfilling the contract, but had secured 
the consent of only a few of them, continued the work under authority 
of the court, completing. it in October, 1910. Schott became a bank- 
rupt in March, 1910, and received his discharge therein in October, 
1910. 

The Surety Company knew nothing of the assignment of the con- 
tract or of the Engineering Company until the bankruptcy proceedings 
were begun. The United States never assented to the assignment of 
the contract, but continued to make ail of itspayments to and to deal 
directly with Schott alone. The moneys received from it were, how- 
ever, paid by Schott to the Engineering Company. The accounts be- 
tween the United States and Schott were finally adjusted between 
February 6 and 10^ 191 1 ; 5 per cent, of the contract price being 
retained by the government pursuant to the contract, which contained^ 
among others, the following provisions : 

"Ten per cent of the amount of each mon;thl.y estimate will be wltheld un- 
til the completlon and acceptance of the work. One-half the amount of the 
réservations thus withheld will then be paid upon public bills certified and ap- 
proved as above, the remaining one-half of said réservations to be so paid at 
the expiration of one year from tie time of the completlon and acceptance of 
the work, subject, however, to the provisions of paragraph 56 of thèse spéci- 
fications. » * • The contractor shall guarantee ail work and inaterlals 
and keep same tn perfect repair and condition for a period of one year after 
the completlon and acceptance, unless hereinafter, or tu the contract, other- 
wise stipulated. * • • 

"56. Réservation. — One^half of the 10 per cent, réservation hereinbefore pro- 
vided to be made on ail payments will be held for a period of one year after 
the completlon and acceptance of the work. And the contractor agrées that 
should he fail to make necessary repairs the same may be done by the govern- 
ment at his expense." 

Under the act of 1905, laborers and materialmen are given a right 
of action on the bond in the name of the United States — 
226 F.— 42 
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"In the circuit [now District] Court of the United States In tlie (îistrict in 
whlch the contr'act was to be performed * * * and not elsewtiere, 
* • * if no suit sliould be brouglit by the United States within six months 
from the completion and final settlement of said contract: * * * Provid- 
ed, that [such] suit • * * sball not be commenced untU after the complète 
performance of said contract and final settlement thereof." 

No suit having been brought by the United States, action was be- 
gun in its name for the use of a number of materialmen and others 
who might join, on August 16, 1911, more than 6 months after the 
adjustment of the accounts, but during the year for the rétention of 
the 5 per cent, by the government. 

Demurrers to certain pleas of the Surety Company were sustained, 
on the ground that ail défenses could be made under other pleas. 
Each of the parties having requested direction of a verdict in its favor 
at the close of the évidence, the court made spécial findings of fact 
and conclusions of law, refused some propositions offered by each 
of the parties, and entered judgment in favor of Schott on his spécial 
plea of discharge in bankruptcy, and in favor of the Surety Com- 
pany against ail but five of the claimants. As to thèse five, judgment 
was rendered in their favor and against the Surety Company for the 
balance due for materials furnished to Schott prior to January 2, 
1909, with interest thereon at 5 per cent, from the commencement 
of the suit, but not for those furnished thereafter either to Schott or 
to the Engineering Company, except in the case of one claimant, 
which, unlike the others, had no Icnowledge of the assignment at the 
time the goods were supplied. The daims of those who supplied ma- 
terials only after January 2, 1909, or who had been paid in fuU for 
ail goods theretofore furnished, were denied, regardless of whether 
such goods were consigned to Schott or to the Engineering Company. 

The claim of the United States Equipment Company for rental at 
$42.82 per month after June, 1909, and for return freight paid by it 
in October, 1909, in accordance with its contract with Schott for the 
use of cars, track, and equipment at the station, and for the expense 
of loading and the freight thereon to and from the station from Sep- 
tember 1, 1908, to the end of October, 1909, was denied, on the ground 
that this use, for the hauling of work and materials upon and about 
the grounds, was not labor or materials of such kind or character as 
to entitle it to recover. 

The total claims were in excess of $38,000; the judgments totaled 
something over $15,000. The aggregate of the claims, without in- 
terest, exceeded the penalty of the bond, with interest thereon from 
the commencement of the suit'; that of the claims allowed, with such 
interest, was less than the pénal sum. 

In case No. 2092, ail but eight of the parties whose claims were 
denied in whole or in part seek a reversai as against both Schott and 
the Surety Company. In case No. 2093, the Surety Company seeks 
a reversai of the judgments rendered against it in favor of the five 
claimants. 

[1] 1. The main question to be determined is the effect of the 
assignment of the contract by Schott. The Surety Company contends 
that, as respects the claimants, it amounted to a substitution of a new 
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principal in the contract, a principal for whose defaults it had assumed 
no responsibility ; that this was such a material variation of the obli- 
gation guaranteed by it as to discharge it, though a corporation en- 
gaged for compensation in the surety business, from any liability 
on the bond either for goods theretofore supplied to Schott or for 
those subsequently fumished to the assignée and used in the work. 

The claimants maintain that the statute, and the bond executed in 
accordance therewith, aim to protect ail those who furnish labor or 
material for the work covered by the contract specified in the bond ; 
that the obligation guaranteed by the Surety Company is not Schott's 
contractual debt for goods bought by him for the work, but bis ob- 
ligation as principal in the statutory bond to pay for ail goods fur- 
nished for the work pursuant to his contract with the government, 
whether bought by him, his assignée, or subcontractor ; that as the 
government never sanctioned the assignment, but continued to deal 
with and make payments to Schott alone, the original contract, by 
virtue of. R. S. § 3737 (Comp. St. 1913, § 6890), remained in full 
force and effect, so that there could hâve been no change of principals 
in the only contract pursuant to which ail labor and material were 
supplied. 

The statute and bond, literally construed, would seem to afford 
protection only to those supplying the principal therein, the original 
contracter. Interpreted, however, in the light of the spirit and the 
purpose of the statute, it clearly aims to give a substitute for the 
ordinary mechanics' liens to ail who furnish labor or material in the 
prosecution of the public work involved in the contract and pursuant 
thereto, whether their contractual relations are with the original con- 
tractor, or a subcontractor, or one in a po.=:ition analogous to that of 
a subcontractor. On the other hand, it does not protect one who by 
agreement or assignment endeavors to put himself practically in the 
place of the contractor, either by assuming the latter's obligations 
under the contract or by agreeing to finance the work. This distinc- 
tion is clearly brought out in the cases of Hardaway v.« Surety Co., 
211 U. S. 552, 29 Sup. Ct. 202, 53 L. Ed. 321, on the one hand, and 
mil V. Surety Co., 200 U. S. 197, 26 'Sup. Ct. 168, 50 L. Ed. 437 
and Mankin v. Ludowici-Celadon Co., 215 U. S. 533, 30 Sup. Ct. 
174, 54 L. Ed. 315, on the other. 

In the Hardaway Case, A., B., and C, doing business under the 
firm name of A. & B., made a contract with the government for publiq 
work. Two years later, the firm agreed with C. that he should pay 
the firm debts, make ail future purchases in his own name, and receive 
ail profits from the contracts. C. did the work, but the government 
checks continued to be payable to the firm. Two years thereafter, C. 
entered into a contract with D. and E., which, after reciting C.'s finan- 
cial inability to complète the work, provided that D. and E. should 
superintend its completion, finance it, and receive as compensation 
15 per cent, of the total cost of completion, out of the reserve funds 
held and the payments to be made by the government. The court 
held that D. and E. were not subcontractors but financiers. They 
were to furnish the fimds for the work and to superintend it; and 
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as the agreement specified the fund out of which they were to be 
paid, they had no other claim against C, and could hâve none against 
the 'Surety Company for materials suppUed by them for the work. In 
the Circuit Court of Appeals (Hardaway & Prowell v. National Surety 
Ce, 150 Fed. 465, 80 C. C. A. 283), Judge Lurton, while holding that 
D. and E. as mère lenders could not recover, stated that any person 
supplying labor or material either to C. or to D. and E. could claim 
under the bond. This was clearly in accordance with the principle of 
the Hill Case, in which the Suprême Court, reversing the lower court, 
had upheld the claims of materialmen under subcontractors, in a suit 
on the bond, and of the Mankin Case, in which similar claims were 
again sustained, notwithstanding the fact that the original contracter 
had paid the subcontractor in full. 

If, in the instant case, the Engineering Company were the claim- 
ant, the Hardaway Case would be in point. Hère, however, as in the 
Hill Case, the claimants hâve supplied materials for the work pur- 
suant to the contract, whether they furnished them before or after 
the assignment. In our judgment, there is no substantial différence 
in the légal relation, and there fore none in the rights, of materialmen 
dealing with a subcontractor and those dealing with an assignée, if 
the assignment has not been sanctioned by the govemment. From 
the standpoint of the materialmen, such an assignment is, in effect, but 
a subletting; the original contract remains in full force; the original 
contractor is still responsible for the undertaking. 

It follows, therefore, that ail of the claimants who supplied ma- 
terial or labor for the work covered by the contract, either to the 
original contractor or to the assignée, and whether with or without 
knowledge of the assignment, were entitled to the full benefit of the 
bond, the statutory substitute for a lien, unless, by some act of his 
own, one or the other claimant may hâve released or waived or may 
be estopped from asserting his right. 

[2] 2. On behalf of the Surety Company, it is urged that the bond 
must be dealt with as if several bonds had been given, one to the 
govemment, and one to each claimant for the sole protection of the 
obligée; that in this aspect the assignment, even though invalid as 
to the United States, and the assent thereto by a claimant evidenced 
by accepting payment from the assignée on account of the entire 
claim or by filing the entire claim against the assignee's estate in 
bankruptcy, make such a material change in the obligation guaranteed 
to such claimant as will release the surety from any liability to him. 

While the argument as to the dual character of the bond is clearly 
Sound (Equitable ,Surety Co. v. McMillan, 234 U. S. 448, 456, 34 Sup. 
Ct. 803, 58 L. Ed. 1394), the conclusion sought to be drawn therefrom 
does not follow. The obligation guaranteed by the bond is not, as 
the contention implies, that Schott as purchaser will pay for goods 
sold to him by each of the assumed obligées, but that he as the con- 
tractor (and as long as the assignment is not recognized by the govem- 
ment, the only contractor) will pay for ail goods furnished by the 
obligée pursuant to the only contract mentioned in the bond, that be- 
tween Schott and the United States, regardless of whether Schott 
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or his assignée carrying on the work in Schott's name or a subcon- 
tractor is primarily liable therefor as the actual purchaser thereof . 

As a materialman's assent to the assignment could net vary this 
obligation, the principle contended for is entirely inapplicable. 

[3] 3. A claimant could release or waive his rights under the bond 
in whole or in pa:rt, but as a mère assent to the assignment and to the 
assumption by the assignée of the assignor's obligations, while con- 
ferring rights on the claimant as against the assignée, would not 
amount to a novation (111. Car & Equipment Co. v. Linstroth Wagon 
Co., 112 Fed. 737, 50 C. C. A. 504), or operate to discharge the orig- 
inal debtor from his personal obligation, a fortiori it would not effect- 
tuate a release of a lien on property, or a discharge of either the prin- 
cipal or surety in the statutory substitute therefor, the bond. It is not 
contended, and, under the findings and the évidence, it could not be 
successfully urged, that ainy claimant expressly released or waived 
his claim against Schott or the Surety Company. 

[4] 4. The fànding of the court that the Davis Company consented 
to and helped to bring about the substitution of a new principal in 
the contract, and that the assignment contract forced a new principal 
into the contract, while called a finding of fact, is in effect a conclu- 
sion of law, and one in which we cannot concur, inasmuch as, with- 
out the govemment's consent, no new principal could, as a matter of 
law, be forced into the only contract in question, that between Schott 
and the United States. 

[5] 5. Neither the Davis Company nor any other creditor is es- 
topped from asserting his rights against the Surety Company because, 
irrespective of ail else, an élément essential to an estoppel in pais is 
lacking — damage to the Surety Company. The findings and the 
évidence demonstrate that the création of the corporation and the 
assignment to it of Schott's interests brought fresh capital into the 
enterprise and delayed the failure; that neither this nor the comple- 
tion of the work by the receiver diminished the rights of or damaged 
the Surety Company; that any payments made by and any dividends 
obtained from filing claims against the Engineering Company hâve 
reduced the liability of Schott and the Surety Company. 

[6] 6. No question of élection of inconsistent rights or remédies 
is involved. Under the bond, the principal and the surety are liable ' 
for labor and material furnished for the work p«rsuant to the con- 
tract. This does not exclude or limit any personal obligation of the 
contractor, or the assignée, or both, either directly, as debtor, for goods 
bought or by reason of the assumption of any such debt. Moreover, 
the creditors, far from electing to release Schott, very properly filed 
their claims against his estate in bankruptcy, as well as against that 
■of his assignée. They thereby asserted their intention to hold each 
of them, not their élection to accept the assignée as their sole debtor. 
Anglo-American Land M. & A. Co. v. Lombard, 132 Fed. 721, 68 
C. C. A. 89. 

[7] 7. Inasmuch as ail défenses were properly permitted to be made 
under the three pleas, there was no error in sustaining the demurrers 
to the spécial pleas other than that of Schott's discharge in bankruptcy, 

[8] 8. One of thèse défenses involved the question whether there 
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was "complète performance and final settlement of the contract," with- 
in the meaning of the statute, on or before February 11, 1909, or 
whether the guaranty and obligation to keep in repair during the year 
that the govemment retained the 5 per cent., postponed either the 
completion or the settlement for a. year. In the latter event, an action 
brought in August, 1911, could not be maintained. 

We agrée with the views expressed by the trial judge on both points. 
195 Fed. 306. The statutory phrase "settlement thereof" does not 
mean "payment therefor." When a final accounting was had betAveen 
Schott and the government, the contract was finally settled, even 
though payment of part of the balance found due on the accounting 
was to be withheld for a year as security for a guaranty of the work 
and the covenant to keep it in repair during that period. 111. Suretv 
Co. V. United States, 215 Fed. 334, 131 C. C. A. 476. 

Obviously, too, such a guaranty and covenant does not prevent com- 
plète performance of the work itself. Under a literal construction of 
the act, action on the bond would be postponed until every collatéral 
guaranty and covenant to repair contained in the contract had expired 
by limitation, whether it be in one or in many years. In our judgment, 
however, the true intent and purpose of the statute are to give légal 
redress after the public work itself shall hâve been completed and 
accounts therefor adjusted. 

[9] 9. Inasmuch as the principal of the claims to be allowed is in 
excess of the penalty on the bond, with the interest thereon, it is 
immaterial whether or not interest at 5 per cent, is allowed on each 
claim. We agrée, however, with the ruling of the trial court that, as 
the amount of the claims was liquidated and undisputed, the contro- 
versy being confined to the question of liability for the whole or a 
definite part thereof, interest was properly allowed from the com- 
mencement of the suit. 

[10] 10. The principal of the bond, however, is not the measure 
of liability thereon. Failure of the surety to discharge its obligation 
thereunder after proper demand or commencement of suit subjects 
it to the payment of interest. Under Hurd's Rev. St. III. 1897, c. 74, 
§ 2, as construed in Holmes v. Standard Oil Co., 183 111. 70, 55 N. 
E. 647, this is at the rate of 5 per cent, per annum from the com- 
mencement of the suit. 

[11] 11. The claim of the United States Equipment Company 
should be allowed. The statute is broader than many of the me- 
chanic's lien acts. It covers, not only labor and material that go di- 
rectly into the completed structure, but ail labor and material fur- 
nished "in the prosecution of the work provided for in such contract." 
The work performed by this claimant through the use of its equipment 
was well within the statutory provision. Surety Co. v. Lawrenceville 
Cernent Co. (C. C.) 110 Fed. 717; Surety Co. v. Bryant, 147 Fed. 
155, 77 C. C. A. 397. 

[12] 12. If this were an ordinary surety bond, conditioned on 
prompt payment for goods supplied to a contracter, there would be 
no doubt of the provability of , and Schott's conséquent discharge from, 
claims thereunder. The condition clearly was broken before Schott's 
Dankruptcy. The claims were then "a fixed liability, evidenced by aa 



UNITED STATES V. ILLINOIS SUEETY GO. GGS 

instrument in writing, absolutely owing," within section 63, subsec. 
1, of the Bankruptcy Act. 

The statutory provision for only one suit, and that in the District 
Court of the district in which the work is done, and the further pro- 
vision that no suit shall be brought by a claimant until six months 
after completion of the work and final settlement, and then only if the 
United States failed to sue, do not make the liability itself under the 
bond any the less absolute after breach of the condition, vi^hatever 
their effect may be as limitations of the right created by the statute 
(Texas Cernent Co. v. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 
L,. Ed. 893), on the time, method, and forum for determining or liq- 
uidating any disputed claim. 

Nor does the fact that a claimant may eventually obtain no share 
in the judgment for the penalty of the bond, because of the govern- 
ment's right to priority, or only a proportionate part thereof less than 
his claim, because of the necessity of sharing pro rata vrith other 
claimants, affect the absolute character of the liability. 

We agrée with the ruling of the trial judge, contrary to that in Re 
Hawley (D. C.) 194 Fed. 751, that Schott's discharge in bankruptcy 
is a good défense. The judgment in Schott's favor will therefore 
be affirmed, with costs as to him, in case No. 2092. 

As to the Surety Company, the judgment will be reversed, at its 
costs, in both proceedings, and the cause remanded for retrial. 

On Pétition for Rehearing and on Motion to Modify Opinion and 
for Entry of Final Judgment 

Before BAKER and MACK, Circuit Judges. 

MACK, Circuit Judge. The able brief filed on the pétition for 
rehearing présents no matter that was not heretofore fully considered 
by the court. The pétition will be denied. 

The successful parties move that, instead of remanding the cause 
for retrial, this court enter a judgment, or direct the District Court 
to enter a judgment, on the findings heretofore made therein. In 
opposition thereto, it is urged for the first time, by what may be 
deemed a counter motion, that this court should dismiss the case, on 
the ground that it is a suit at common law and that the issues can 
be determined only in a court of equity. 

[13,14] iSince the brief s on this motion were submitted, the Ju- 
dicial Code has been amended by the Act of March 3, 1915. Sec- 
tion 274a has been added thereto. It forms part of chapter 11, cover- 
ing "Provisions Common to More Than One Court," and is as follows : 

"Sec. 274a. That in case any of said courts shall find that a suit at law 
should hâve been brought in equity or a suit in equity should hâve been brought 
at law, the court shall order any amendments to the pleadlngs which may be 
necessary to conform them to the proper practice. Any party to the suit shall 
hâve the right, at any stage of the cause, to ainend his pleadlngs so as to obvi- 
ate the objection that his suit was not brought on the right side of the court. 
The cause shall proceed and be determined upon such amended pleadlngs. AU 
testimony taken before such amendment, if preserved, shall stand as testimony 
In the cause witta. like effect as if th& pleadinss had been orlglnally in the 
amended fonu." 
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If this cause of action were cognizable only in a court of equity, 
no substantial amendment to the pleadings would be necessary to ef- 
fectuate the change now permitted by the statute, and, as the findings 
of fact are undisputed, it would be the duty of this court to enter 
or to direct the entry of such a decree as our conclusions of law re- 
quire. There would be no différence in substance between such a 
decree in equity and the proper judgment at law, and the défendant 
would hâve no ground to complain that the enforcement of a judg- 
ment might be less efficacious than that of a decree. 

But even without the new statute the objection could not prevail, 
for inasmuch as the court of law clearly was not without jurisdiction 
of the subject-matter, it cornes too late. U. P. R. R. Co. v. Whitney, 
198 Fed. 784, 787, 117 C. C. A. 392; Reynes v. Dumont, 130 U. S. 
354, 9 Sup. Ct. 486, 32 L. Ed. 934. Again, as the case was, in effect, 
tried by the court without a jury, and its findings of fact are not 
attacked, it is of no practical importance whether a court of law or 
of equity was the proper forum. 111. Surety Co. v. United States, 215 
Fed. 334, 131 C. C. A. 476. The counter motion to dismiss will be 
denied. 

[15] It is, however, urged that, dealing with the case as an action 
at law, this court is without power to modify the judgment of the 
District Court, and can only remand with directions to award a new 
trial. The objection is without merit. This court is vested with 
power to modifv, as well as to affirm or reverse, any judgment of the 
District Court (R. S. § 701 [Comp. St. 1913, § 1669]); Act March 
3, 1891, c. 517, § 11, 26 Stat. 829 (Comp. St. 1913, § 1651) and in a 
case tried without a jury, where the findings of fact made by the 
court are undisputed, as well as when thev are agreed upon bv the 
parties, as in Thomas v. Matthiessen, 232 Û. S. 221, 34 Sup. Ct' 312, 
58 L. Ed. 577, the proper judgment may be rendered thereon in the 
appellate tribunal after a reversai of the judgment of the trial court. 
See, too, Ins. Co. v. Boykin, 12 Wall. 433, 20 L. Ed. 442 ; Ins. Co. 
V. Piaggio, 16 Wall. 378, 21 L. Ed. 358. 

The motion to modify the order heretofore made, and to render 
judgment in accordance with the findings of fact made by the trial 
judge, and the law as held in the opinion heretofore filed, will be 
granted. The judgment will be in debt for the face of the bond, with 
damages for the same amount, for the use of the plaintiffs in error, 
in case No. 2092. As the total amount due them under the findings 
exceeds the face of the bond, the damages for the use of each of them 
will be reduced pro rata, and will be for the several amounts as found 
by the trial court, so reduced. The reduced damages are specified 
in the judgment order which we direct to be entered, and bear interest 
at 5 per cent, per annum from August 16, 1911. 

The judgment of the District Court is reversed, and the cause re- 
manded, with directions to enter therein the judgment which we 
hâve entered hère and to enforce said judgment by proper process. 

NoTB. — Judge SEAMAN concurred in overruling the pétition for 
rehearing. He did not participate in the considération of the motion 
and counter motion. 
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ILLINOIS SUBETY 00. v. UNITBD STATES, for the Use of KELLOGG. 

(Circuit Court of Appeals, Seventh Circuit August 6, 1915.) 

No. 2239. 

1. Banketjptct ®=>273 — Depositort — Action on Bond — Parties. 

Upon a bond given pursuaiit to Bankr. Act July 1, 1898, c. 541, § 61, 30 
Stat 562 (Comp. St. 1913, | 9645), requiring courts of bankruptcy to dfis- 
ignate depositories for tbe money of bankrupt estâtes and to requlre bonds 
therefrom, and section 50h (Comp. St 1913, § 9634), providlng tliat bonds 
of such depositories may be sued upon in the name of the United States 
for the use of any person In.iured by a breach of their conditions, condi- 
tioned to pay over ail deposits which It shall at any tlnie receive as such 
depository, the beneflciaries include ail depositing trustées and receivers 
of bankrupt estâtes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 347 ; Dec Dlg. 
<S=j273.] 

2. bankrttptct <@=>273 depositories bond subrogation of surett. 

The surety on such bond has no right of subrogation until ail the ered- 
itors obtain from the depository or the surety payment, not merely of 
the penalty, but of the depository's entire obligation. 

[Ed. Note. — For other cases, see Banki-uptcy, Cent Dig. § 347 ; Dec. Dig. 
<S=5273.] 

S. Bankruptcy <S=»273 — Depository's Bond — Action. 

Under Bankr. Act, § 50h, providing that bonds of designated deposito- 
ries may be sued upon in the name of the United Status for the use of any 
person injured by a breach of their conditions, an action may be brought 
in the name of the United States on behalf and for the use of ail the inter- 
ested parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 347 ; Dec. Dig. 
<®=273.] 

4. Bankruptcy ©=327.3 — Depositoey's Bond — Action in Equitt — Statutes. 

Under Bankr. Act, § 61, requiring courts of bankruptcj' to designate de- 
positories for the money of bankrupt estâtes and to require bonds there- 
from, and section ôOh, providing that such bonds may be sued upon in the 
name of the United States for the use of any person injured by breach of 
their conditions, the claims of trustées and receivers in severa! bankrupt- 
cy proceedingis, though based upon a single obligation, are several, and, as 
the United States Is not a trustée empowered to represent tbe claimants 
as équitable beneflciaries, the common law furnishes no remedy, so that a 
court of equity could alone afCord an adéquate remedy, and, v^here the ac- 
tion had been brought at law, judgment \vill be reversed, and the cause 
remanded, with leave to amend the pleadings, that it may proceed as a 
suit in equity, pursuant to Judicial Gode, § 274a, added by Act Mareh 3, 
1915, c. 90, 38 Stat. 956. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 347 ; Dec. Dig. 
<S=273.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Ferdinand A. Geiger, 
Judge. 

Action by the United States, for the use and benefit of C. V. Kel- 
logg, trustée in bankruptcy of the estate of the Kellogg-Mackay Com- 
pany, and others, against the Illinois Surety Company. Judgment for 
the United States on demurrers, and défendant brings error. Re- 

^=9FoT other cases ses same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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versed and remanded, with leave to amend the pleadings and proceed 
on the equity side of the court. 

An action was brought by th.e United States, for tke use of certain trustées 
and receivers in several banlvruptcy proceedlngs and "any and ail otlier re- 
ceivers or trustées of estâtes in bankruptey pendiug in the District Court of 
the United States for the Northern District of Illinois, Bastern Division, slmi- 
larly situated in the premlses," on a bond given by the La Salle Street Trust 
& Savings Bank as principal and plaintifC in error as surety in the pénal sum 
of $50,000, on the désignation of the bank as a deposltory of moneys for bank- 
rupt ^ates, pursuant to the provisions of the Bankruptey Act. 

The bond recites: "The condition of this obligation is such that whereas, 
the District Court of the United States for the Northern District of Illinois, 
Eastern Division thereof, by its order entered of record on the 5th day of 
August, A. D. 1913, has appointed and designated the La Salle Street Ti-ûst & 
Savings Bank as a deposltory of money of bankrupt estâtes under and by vir- 
tue of an act to establish a uniform System of bankruptey throughout the 
United States, approved July 1, A. D. 1898, and ail amendatory acts thereof, 
whlch appolntraent and désignation has been duly executed by the La Salle 
Street Trust & Savings Bank: Now, therefore. If the La Salle Street Trust 
& Savings Bank shall and does at ail times faithfuUy and honestly keep and 
fuUy account for and pay over according to law ail deposlts and funds which 
it shall at any time receive or become accountable for as such deposltory un- 
der and by viitue of the appolntment and désignation as aforesald, then this 
obligation shall be void; otherwise, the same shall remain in fuU force and 
effect" 

The breach charged is the fallure and refusai falthfully and honestly to 
keep, fuUy account for, and pay over, according to law, ail moneys received by 
the bank as such deposltory. The déclaration further avers the appolntment 
by the State court of a recelver for the bank on June 18, 1914, because of its 
Insolvency, the deposit prior thereto in the bank by the trustées and receiv- 
ers of the estâtes named and by the other receivers and trustées of estâtes in 
bankruptey of large sums of money, exceeding 5165,000, beloiiglng to their 
estâtes in bankruptey, and the fact that thèse sums remain due and unpald 
after demand therefor. 

A gênerai and spécial demurrer was overruled, and, on the Surety Company's 
abiding thereby, judgment was rendered against it in favor of the United 
States, for the use of the named trustées and receivers and "ail other re- 
ceivers and trustées of estâtes In bankruptey pending" In sald court, for 
$50,000 debt and $1,250, being interest at 5 per cent, from the date of suit 

The bond was given pursuant to section 61 of the Bankruptey Act, which 
reads as foUows: "Courts of bankruptey shall designate, by order, banking 
institutions as deposltories for the money of bankrupt estâtes, as convenient 
as may be to the résidences of trustées, and shall require bonds to the United 
States, subject to their approval, to be given by such banking institutions, and 
may from time to time, as occasion may require, by like order, increase the 
number of deposltories, or the amount of any bond, or change such deposl- 
tories." 

Section 50h of the Bankruptey Act, under which the action was brought, pro- 
vides: "Bonds of référées, trustées, and designated deposltories shall be filed 
of record in the office of the clerk of the court and may be sued upon In tlVe 
name of the United States for the use of any person injured by a breach of 
their conditions." 

Albert J. Hopkins, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne and Joseph B. Fleming, both of Chicago, 111., for 
défendant in error. 
Before BAKER, KOHI^SAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above), [1] The 
questions raised by the demurrer involve the détermination of the prop- 
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€r parties plaintifï and the proper forum, whether law or equity, hi 
which the bond may be enforced. Plaintiff in error contends either 
that only the first depositors whose claims aggregate $50,000 are en- 
titled to the benefit of the bond, or if ail depositors may share therein, 
and the claims exceed, as alleged, the penalty of the bond, equity alone 
has jurisdiction. 

1. In support of the first contention, it is urged that, as the court 
may from time to time order an increase in the amount of the bond, 
every depositor, before making his deposit, must ascertain whether the 
amounts then owing might exhaust the penalty, and, in that event, he 
must see to it that an increase of the bond is ordered, if he désire to 
share in the protection. 

The statement of the proposition carries its own réfutation. No 
such limitation is expressed in, and none assuredly will be implied 
from, the language either of the statute or of the bond itself . On the 
contrary, the condition is "to pay over ail deposits which it shall at 
any time receive as such depository under the appointment." The ap- 
pointment was without limitation as to time or amount; the ben- 
eficiaries include ail depositing trustées and receivers of bankrupt es- 
tâtes. 

[2] 2. The objection that equity alone has jurisdiction of a suit on 
such a bond is based on the f ollowing contentions : (a) That the surety 
has a right to be subrogated to each beneficiary's claim against the 
bank for the proportionate amount due such beneficiary. (b) That only 
a court of equity can protect a surety's right to subrogation, (c) That 
a court of equity alone can apportion the amount due each beneficiary 
and thus fix the basis of the surety's subrogation, (d) That, in any 
event, the action cannot be brought by the United States, or by any 
beneficiary for its sole use, but only in the name of the United States 
as obligée and nominal plaintifï by one or more of the depositors on 
behalf and for the use of ail of them. 

(a) The extent of subrogation dépends upon the character of the 
bond. Unquestionably one may become a surety under a condition 
that the debt thereby guaranteed shall not exceed the pénal sum, or 
that only so much of the crédit to be extended to the principal as shall 
not exceed the penalty of the bond shall be within its protection. The 
surety under such a bond could become subrogated to so much of the 
daim against the principal, even though the créditer were thereby pre- 
vented from receiving the balance of his claim in fuU. We find noth- 
ing, however, in the statute that would authorize the court to accept 
a bond so limited. While the amount may be increased as the court 
may from time to time find it proper, the object of the statutory re- 
quirement is to secure protection not for a part but for ail depositors, 
and not for a portion but for the entire amount of their deposits ; that 
is, for so much thereof as they may be unable to realize from the 
funds of the bank itself. Under such a bond, there is no right of 
subrogation until the creditors shall hâve obtained from the principal 
or the surety payment not merely of the penalty but of the debtor's 
entire obligation. 
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(b) But, whatever the right of subrogation, it cannot be assertcd to 
defeat the creditors' right to enforce the obligation on the bond in a 
court of law. The judgment is unconditional because only after pay- 
ment of the debt or of the judgment thereon can the surety claim sub- 
rogation. Under proper circumstances, of course, the surety might 
bring a bill in equity to protect some threatened diminution of its right 
to subrogation or under section 274b of the Judicial Code, as amended 
March 3, 1915 (38 Stat. 956, c. 90), it might now set up any équitable 
défenses to the action at law, but the mère right to subrogation pré- 
sents no such défense. 

(c) So far as subrogation is concerned, a multiplicity of usées or 
plaintiffs in a single suit could not defeat the action at law. If the 
difficulties of apportionment as between the claimants could be ad- 
judicated at law, the extent of the subrogation as to each of them 
would thereby also be settled. 

[3] (d) Under section 50h, not only the bonds of depositories, given 
to protect a limited class of beneficiaries, the depositors, but those of 
référées and trustées, officiai bonds given for the protection of the 
public generally, "may be sued upon in the name of the United States 
for the use of any person injured by a breach of their conditions." 
Clearly, as to the strictly officiai bonds, any person injured by the 
breach of condition may bring an action in the name of the United 
States for his sole protection. The United States bas no interest there- 
in. It is merely a nominal plaintiiï, without authority either to insti- 
gate or to control the proceedings, and in no sensé the real plaintiff's 
trustée enforcing a légal obligation due to it, the United States, as a 
trustée, and for which it is answerable in equity to its cestui que trust. 

That the possible beneficiaries of the depository's bond are a lim- 
ited class, the depositors, and that the bond is perhaps not, strictly 
speaking, an officiai bond, afiford no basis for differentiating it f rom a 
trustee's or referee's bond. The United States is no more an active 
trustée for the depositors than for the gênerai public. 

While the act does not in express words state who shall sue on the 
bond, the reasonable if not the necessary implication from the phrase 
"in the name of the United States," instead of "by the United States," 
is that the suit shall be brought, not by the United States, but by the 
usée in the name of the United States. 

The object of the bond is to aflford protection to ail beneficiaries 
alike. The spirit of the whole Bankruptcy Act would be violated, if 
the vigilant depositor could, by suit in his own interest, exhaust the 
obligation. Each depositor is entitled only to his proportionate share. 
If, however, each depositor could bring an action at law for his own 
use to obtain his proportionate share, the possible diversity of opinion 
as to what that share is might resuit either in subjecting the défendant 
to judgments in excess of the penalty or in defeating the just claims 
of the later litigants. Only in a proceeding in which ail interested 
parties will hâve an opportunity to be heard, and resulting in a judg- 
ment or decree that will be res adjudicata as to the surety as well a.^ 
to ail depositors, can justice be done. 
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[4] Inasmuch as the claims, though based on a single obligation, are 
several, not joint, and the United States is not a trustée, empowered 
as such to represent the claimants as' équitable beneficiaries, the com- 
mon law furnishes no remedy. It has no method of compelling ail in- 
terested parties to join or intervene in a single suit at the péril of 
being bound by the judgment that might be rendered therein. Mc- 
Kemy v. Suprême Lodge. 180 Fed. 961, 104 C. C. A. 117 (C. C. A., 6th 
Circuit). 

Whether, under a statute providing for notice and intervention, as 
in the case of actions on public contractors' bonds under the Act of 
August 13, 1894, c. 280, as amended February 24, 1905, c. 778, 33 Stat. 
811 (Comp. St. 1913, § 6923), a court of law, though it has jurisdic- 
tion of the subject matter (our opinion on motion to modify the order 

in United States, for Use, v. Illinois Surety Co., 226 Fed. 663, C. 

C. A. , filed August 6, 1915; 111. Surety Co. v. United States, 

215 Fed. 334, 131 C. C. A. 476 [C. C. A., 4th Circuit] ; United States 
V. Wells [D. C] 203 Fed. 146, and numerous cases in which the ju- 
risdiction was exercised without question), should remit the parties to 
a court of equity, if the objection is made in apt time, as held in United 
States V. Wells, supra, and 111. Surety Co. v. United States, 212 Fed. 
136, 129 C. C. A. 584 (C. C. A. 2d Circuit, disapproving United States 
V. Stannard [D. C] 207 Fed. 198), we need not now détermine. 

In the absence of such a statutory provision, a court of equity alone 
can afiford a proper and just remedy, not merely adéquate for the 
complainants (a défendant cannot object to an action at law because 
of mère inadequacy in this respect), but essential for the defendant's 
protection. The situation is analogous to a proceeding to enf orce stock- 
holders' double liability, which, under state statutes, cannot be sued for 
by a receiver of the corporation but only by the creditors (Alsop v. 
Conway, 188 Fed. 568, 110 C. C. A. 366 [C. C. A., 6th Circuit] ; Pol- 
lard V. Bailey, 20 Wall. 520, 22 L. Ed. 376) ; or a bond given pursuant 
to New York Laws of 1907, c. 185, by a banker engaged in the busi- 
ness of transmitting money to foreign countries (Gufïanti v. National 
Surety Co., 196 N. Y. 453, 90 N. E. 174, 134 Am. St. Rep. 848; III 
Surety Co. v. Mattone, 138 App. Div. 173, 122 N. Y. Supp. 928). 

The judgment must therefore, be reversed, and the cause remanded, 
with leave to amend the pleadings, that it may be proceeded with on 
the equity side of the District Court, pursuant to section 274a of the 
Judicial Code. 
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CANADIAN PAC. BX. CO. v. WIELAND. 

(Circuit Court of Appeals, Ninth Circuit Oetober 4, 1915. Behearing Denied 

November 8, 1915.) 

No. 2582. 

1. Carbiees <g=341 — Caeeiage of Goods — Liabilitt. 

The agent of the défendant carrier notifled a Swiss shlpper that a vea- 
sel Connecting with defendant's railroad would leave Antwerp on June 
5tli, and reguested him to forward tlie shipment to arrive in that port 
not later than May 30th, vvhich he did. The vessel not then being ready 
to receive the shipment, defendant's agent directed that the property 
should be stored in the government vvarehouse; the shipment being sent 
through Belgium in bond without payment of duty. Thereafter defend- 
ant's agent secured a permit for the removal of the goods, but they were 
destroyed In the government warëhouse before removal. Meld, that the 
goods had been dellvered and accepted by défendant as a carrier for 
immédiate transportation, and it was liable for their loss, this not being 
a case of where property is in the custody of law by reason of stoppage 
for inspection by customs officiais; defendant's agent having power 
to hâve immediately loaded the property or to hâve paid the duty ana 
kept it in his custody outside of the government warëhouse. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 102-106 ; Dea 
Dig. ®=41.] 

2. Caeriebs <S=>135 — ^Actions— Loss of Feeight — Damages. 

In an action brought against the carrier at the point of destination 
for the loss of goods destroyed after acceptance at the place of shipment, 
the measure of damages Is properly the value of the goods at destination. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 557-550, 599-602, 
eOSya'-eaéya ; Dec. Dig. <g=5l35.] 

In Error to the District Court of the United States for the Sec- 
ond Division of the Northern District of California; Wm. C. Van 
Fleet, Judge. 

Action by John Wieland, doing business under the firm name and 
style of Wieland Bros., against the Canadian Pacific Railvvay Com- 
pany. There was a judgment for plaintiff, and défendant brings error. 
Affirmed. 

The défendant in error brought an action to recover the value of goods de- 
llvered to the plaintiff in error for transportation from Antwerp, Belgium, 
to San Francisco, Cal. The goods were destroyed by fire while they were 
stored in the government warëhouse at Antwerp, in the custody of the cus- 
toms authorities of the kingdom of Belgium. A jury trial was waived, and 
the cause was tried before the court on an agreed statement of facts, the 
substance of which Is the foUowing: 

The défendant is a coi-poration of the Dominion of Canada, having a place 
of business in San Francisco, and is a common carrier of goods for hire. It 
maintained an agency in the city of Antwerp, Belgium, in the sole charge of 
one Debenham, who for seven years had been its European continental trafflc 
agent It was his duty as such trafflc agent to receive at Antwerp, Belgium, 
to the estent that such shipments could be received by any one at Antwerp, 
pursuant and subject to the provisions of tlae International Treaty herein- 
after referred to, and the laws of the kingdom of Belgium, shipments of mar- 
chandise such as that hère involved coming there in bond for export pursuant 
and subject to said treaty, intended to be transported by the défendant, and 
to give such directions to the government authorities at Antwerp as were 

■&zs>FoT other cases sae sama toplc & KBY-NUMBBR la ail Key-Numbered Digests & Indexes 
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necessary to hâve such shipments of merchandise placed on board of steam- 
ers leaving Antwerp, and Connecting wlth defendant's railroad at Montréal, 
Canada. But it was his duty to receive and forward such shipments and 
merchandise as aforesaid only to the extent and in the sensé and in the man- 
ner accordiug to which shipments of merchandise coming into the kingdom 
of Belglum in bond for export, pursuant and subject to the terms of the In- 
ternational Treaty might be received by any one at Antwerp, to be thence 
forwarded under and pursuant and subject to the provisions of said treaty. 
The défendant did not own the steamers upon which the shipments were em- 
barked, but arranged with the owners of steamers for such space as was 
required from time to time to carry to Montréal such shipments as were ul- 
tlmately intended to be carried towards their destination by the defendant's 
railroad. Such arrangements for océan carriage of the slilpments were con- 
templated by plaintiïï and défendant in their dealings involved in this action. 
The plaintifC made arrangements from time to time with the défendant at 
San Francisco, by the terms of which, pursuant and subject to the terms of 
the treaty and the laws of the kingdom of Belgium, and not otherwise, Deben- 
ham, on behalf of the défendant, was to receive and cause to be embarked at 
Antwerp, pursuant to the arrangements aforesaid, ail the shipments of mer- 
chandise consigned to défendant for carriage from Antwerp to San Francisco 
for an agreed rate of freight, and many shipments had been made under 
such arrangements prior to the shipment hère in suit In the regular course 
of business, and in pursuance of the terms of the aiTangements aforesaid, shij»- 
ments had been from time to time received by said Debenham for plaintifl!, 
forwarded to San Francisco, and delivered to plaintifC, during the five years 
preceding the shipment hère In question. 

On May 11, 1901, Oswald Eoth of Uster, Switzerland, shipper of the goods 
mentioned in the complaint, intending to send the same via Antwerp to plain- 
tifC at San Francisco, by way of defendant's road from Montréal, wrote to 
Debenham as foUows: "Messrs. Wieland Bros, at San Francisco hâve ad- 
vised me that in future I must send my consignments by the last boat leaving 
Antwerp each month. Please let me know at once when the last sailing will 
take place this month." On May 13, 1901, Debenham answered as follows: 
"I request you to send me the lot of cheese for account of Wieland Bros, of 
San Francisco to Antwerp Bassins Transit Station, so that it will arrive on 
the 22d inst." On May 14, 1901, Roth answered: "I cannot get the shipment 
of 35 tubs ready to-morrow, and as Thursday is a holiday I cannot send it in 
time for the sailing on the 224. Kindly let me know the date of sailing of the 
very next steamer foUowing. * • • i counted on it sailing on about May 
25th or 30th." On May 17, 1901, Debenham replied: "Please prépare the 
cheese so that It may arrive hère towards the end of the month, for very 
probably there will be a sailing for Montréal by the eijd of the month, or on 
one of the flrst daya of June. I shall hâve deflnite news to-morrow or day 
after, and meanwhile awalt my advices before shipping." On May 20, 1901, 
Debenham again wrote to Roth: "Confirming mine of the 17 th inst., I take 
pleasure in advising you that the steamer Sardlnian Prince will sali on June 
5th, and I request you therefore to forward me the lot of cheese to Antwerp 
South Transit Station, to arrive not later than June 3d." On May 24, 1901, 
Debenham again wrote to Roth: "Please let me know by return mail If you 
wlU act on my letter of the 20th inst." 

The International Treaty so referred to, binding upon varions nations of 
Europe, including Switzerland, France, Germany, and Belgium, provlded that 
shipments of merchandise intended for export beyond the territory of any 
of said nations could be transported through the territory of such nation "ih 
bond"; that is to say, shipments of such merchandise could, pursuant and 
subject to the provisions of said treaty, be transported into and beyond the 
territory of such nations without payment of any duty, provided that each of 
the said shipments of merchandise were contained in réceptacles that remain- 
ed sealed, unbroken, and in the unlnterrupted, exclusive, and officiai custody 
of the govemmental custome authoritles of the nations whose territory It 
was traversing throughout Its transportation through such territory, and 
during its contlnuance in such territory, and until its final déportation there- 



672 226 FEDERAL REPOKÏEB 

from. But persons standing in the relationship to such shipments of mer- 
cliandise such as Debenham occupled to the shlpment in eontroversy had the 
right to direct such governmental customs authorities when and where such 
shipments should be delivered for déportation. On May 25, 1901, the ship- 
ment of merchandise, consisting of 35 tubs of cheese which Is involved Ui 
this action, and which was a shipment of merchandise inteuded to be for- 
warded pursuant and subject to the provisions of the arrangements afore- 
said, and of the International Treaty above referred to, through territory be- 
longing to the republic of Switzerland, the republic of France, the Germau em- 
pire and the kingdom of Belgium in bond for export from the port of AnCwerp 
to San Francisco, there to be delivered to the plalntiff, was placed on board a 
local railroad train at Uster, Switzerland, consigned to the flrm of Niebergall 
& Goth, forwarders in Basel, Switzerland; the waybill indicating that tUe 
shlpment was sent in bond in transit to the United States by way of Basei 
and Antwerp. The car containing the shlpment arrived in Basel on May 
28th, and the original car containing the shipment was forwarded by Nieber- 
gall & Goth on the same day by way of the Alsace-Lorraine Imi)erial Rail- 
road, and the Belgian State Railroad to Debenham at Anver-Bassins Station. 
Antwerp ; Debenham being, pursuant to the arrangements aforesald, desig- 
nated as the consignée of the shipment In the aceompanying waybill covering 
the transit from Basel to Antwerp. When the merchandise arrived at Sterpeu- 
Ich, a station on the Belgian frontier, it was received by the Belgian State Rail- 
road about 5 p. m. May 2&th. From there it was carrled by tbe latter railway 
to Anver-Bassins Station at Antwerp where it arrived May 30, 1901. The Bel- 
gian State Railway was operated by the government of the kingdom of Bel- 
gium, and the same officiais of the government who operated the railroad were 
also customs ofiBcers of the government, acting as such with respect to the 
frelght which was transported by said railroad, pursuant to the provisions of 
the treaty aforesald. TJpon the arrivai of the car at Anver-Bassins Station, 
at Antwerp, as aforesald, the station authorities notifled Debenham of its 
arrivai, and delivered to him the waybill which accompanied the shlpment. 

According to the provisions of the treaty and the laws of the liingdom of 
Belgium, Debenham then had the option of directing the railroad customs offi- 
ciais to take the goods to the Belgian governmental customs warehouse, call- 
ed the Entrepôt Royal, there to remain until such time as he should direct 
them to be taken to the ship which was to receive them, or of directing sald 
officiais to take the car containing the goods to the wharf at which the sbli) 
was to receive them, there to remain untll such tlme as he should direct tlio 
goods to be placed on board such ship. In either case the goods were required 
to remain, and would hâve remalned during thelr entire transit, and thelr 
détention, whether in the Entrepôt Royal, or on the wharf, in the unln- 
terrupted, exclusive, .officiai custody of the government customs authorities 
untU actually loaded on board the ship. As the ship, at the time of the arrivai 
of the goods at Antwerp, was not ready to receive them, Debenham directed 
the railroad customs officiais to take the goods to the Entrepôt Royal, there 
to be held in the custody of the Belgian customs authorities until he notifled 
them that the vessel which was to receive the shipment was ready to receive 
and embark the same for export from Belgium, whereupon It would bave beeti 
the duty of the Belgian customs authorities to transport the shipment from 
the Entrepôt Royal to the wharf and there dellver it physically to the ship 
which was to receive it, and to make certain that the shipment was actually 
embarked on the vessel and carried out of the kingdom of Belgium. L'nder 
the provisions of the said treaty and the laws of the kingdom of Belgium, a 
shipment of merchandise Uke the one aforesald, passlng through Belgian terri- 
tory in bond in transit merely, was required to remain unlnterruptedly in the 
exclusive officiai custody, possession, and control of the customs authorities 
of the kingdom of Belgium (subject to the direction of persons standing in a 
relationship to such shipments such as Debenham oecupied to the shipment in 
eontroversy, as to when and where such shipments should be delivered for 
déportation, as aforesald), until the shipment was actually physically de- 
livered by such customs authorities at the instance of the consignée, on board 
the vessel which was to transport it beyond the kingdom, unless the consignée 
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pald to the Belgian government the charge and duties due on the shipment, 
and accepted actual pliysical delivery and possession thereof. 

In pursuance of the directions of Debenham, the car which contained the 
goods involved in this controversy was taken by the customs authorities from 
the Anvers-Bassins Station to the Entrepôt Koyal, where, on June 1, 1901, 
the goods were unioaded from the car and stored in the warehouse, under the 
exclusive custody and control of the Belgian customs authorities. Those 
authorities then delivered to Debenham a document called "Acquit de Tran- 
sit," which Debenham was to keep until the moment when the goods were to 
be removed from the warehouse to the steamer, and was to deliver up the 
same to the customs authorities whenever, on his directions, the goods were to 
be embarked on board of the deporting vessel. Whenever the goods were 
thus to be removed, the law required that Debenham should présent this "Ac- 
quit de Transit" to the customs authorities, whereupon the latter would 
issue a "Remise au Départ," and send the goods to the deporting steamer; 
the offlcers of the customs remaining in custody thereof until the goods were 
actually and eventually loaded on board, and thereby passed out of the 
kingdom. The vt'arehouse charges were paid by Debenham. The transporta- 
tion charges from the warehouse to the steamer would hâve been payable by 
him, and chargeable to and coUectible from Roth, the shipper. Debenham did 
secure a "Remise au Départ" for the goods before they were destroyed in the 
bonded warehouse. Debenham, as agent of the défendant, advertised in the 
Lloyd Anvei'sois, an Antwerp daily newspaper, on May 22, 1901, that the 
steamer Sardinian Prince would be able to load for Montréal direct, and would 
sail on June 5, 1901. That steamer entered the port of Antwerp at noon, Sat- 
urday, June 1, 1901, in ballast, and was berthed, and began to load her cargo 
on Monday, June 3d, finished loading June Tth, during the night, and left the 
port on June 8th. On June 5, 1901, at 2:36 p. m., fire broke out in the Entre- 
pôt Royal, which destroyed the building and contents, including the goods 
hère in suit. The lire was not due to any fault or négligence of the défendant. 
The market value of the cheese at the time and place where it was destroyed 
was the sum of 16,569.40 francs, and its value at San Francisco on August 1, 
1901, the day when, in due course, it would hâve arrived there, had it been 
shipped on the Sardinian Prince, was the sum of $6,200. 

Upon the pleadings and the agreed statement of facts, the court below order- 
ed that judgment be entered in favor of the plaintifC and agalnst the défend- 
ant in the sum of $6,200, together with interest at 7 per cent, per annum from 
August 1, 1901, to December 14, 1914. 

Curtis H. Lindiey, Henry Eickhoff, and Emil Polili, ail o£ San 
Francisco, Cal., for plaintiiï in error. 

Louis T. Hengstler and Golden W. Bell, both of San Francisco, Cal., 
for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
It is the contention of the plaintifif that the goods before the time of 
their destruction had been delivered and accepted by the défendant, 
as a carrier, for immédiate transportation, that the fact that the goods 
were destroyed while in the government warehouse, in the exclusive 
custody of the Belgian customs officiais, in no vi^ay limits or varies 
or changes the responsibility of the défendant, and that it is liable 
for the goods as an insurer thereof. It is the contention of the de- 
fendant that the goods were never at any time before their destruction 
in its possession, custody, and control, but that, on the contrary, being 
in the exclusive custody of the Belgian customs officiais in the govern- 
ment warehouse of the kingdom of Belgium, they were in custodia 
226 F.— 43 
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legis, and, beîng there destroyed without fault on the part of tlie 
défendant, it is relieved from liability for their loss as an insurer. 

In support of its contention that the goods were not delivered to 
the défendant, it cites St. Louis, etc., Ry. Co. v. Commercial Union 
Ins. Co., 139 U. S. 223, 11 Sup.. Ct. 554, 35 L. Ed. 154. In that case 
cotton had been destroyed by fire while in the possession of a com- 
press Company. The railway company had never given any bill of 
lading for it. The cotton had been insured by the owners against loss 
by fire, and when the cotton was destroyed the insurance companies 
paid the losses and claimed that the railway company was liable un- 
der the contract which that company had made with the compress com- 
pany to receive the cotton and transport it over its railroad across the 
Arkansas river to the press of the compress company, a distance of a 
mile and a half. The insurance companies contended that, by the fail- 
ure of the railway company under its contract with the compress com- 
pany to transport this cotton as fast as it came in, the amount of the 
cotton became so great as to constitute a public nuisance, as it was 
piled up in the compress company's warehouse, and overflowed into the 
adjoining streets. The court held that, as the railroad company had 
issued no bills of lading for the cotton which was destroyed, its failure 
to furnish sufficient transportation for the cotton to the compress com- 
pany created no liability in contract or tort to the owners or insurers 
of the cotton or to any other person. The court said : 

"TMs cotton, certainly, was in the exclusive iwssession and control of 
the compress company. The railway company had not assumed the liability 
of a common carrier, or even of a warehouseman, with regard to it, had 
given no bills of lading for It, had no custody or control of it, and no pos- 
session of it, actual or constructive, and had no hand in placing or keeping 
It there." 

The important distinction between that case and the case at bar is 
that in the latter case the défendant had, so far as it lawfully could, 
received the goods in transit and had assumed the direction of their 
disposition, and by its own act had placed the goods in the warehouse 
in which they were destroyed. 

A case more directly in point is Arthur v. Texas & Pacific Ry. Co., 
204 U. S. S05, 27 Sup. Ct. 338, 51 L. Ed. 590, in which it was held 
that where a railway company has no other place for delivery of cot- 
ton than the stores and platform of a compress company, where ail 
cotton transported by it is compressed at its expense and by its order, 
its acceptance of and exchange of its own bills of lading for receipts 
of the compress company passes to it the constructive possession and 
absolute control of the cotton represented thereby, and constitutes a 
complète delivery thereof to it, and that the railroad company could 
not thereaf ter divest itself of responsibility for due care by leaving 
the cotton in the hands of the compress company, as that company 
became its agent. 

Another case in point against the defendant's contention is South- 
ern Railway Co. v. Hubbard Bros. Co., 146 Fed. 31, 76 C. C. A. 489. 
In that case the défendant, a railroad company, made a contract witli 
a cotton compress company which recited that the railroad company 
would receive uncompressed cotton for shipment, but for its own con- 



CANADIAN PAC. EY. CO. V. WIELAND 675 

venience desired to hâve a portion of the same compressed, znd pro- 
vided that the compress company would receive and receipt for such 
cotton f rom the railroad company, or the shippers, compress the same, 
and load it in cars of the railroad company as directed, and that it 
should be responsible to the railroad company for any loss or damage 
to such cotton while in its possession. A through shipment of cotton 
was made from a point in Mississippi to the plaintiff at New York, 
by way of Birmingham, and thence over the defendant's railroad. The 
initial carrier delivered the cotton to the Belt Line road, which de- 
livered it to the compress company, and then paid to défendant its 
share of the freight and delivered to it the compress company's re- 
ceipts. The cotton was not delivered by the compress company to 
the défendant, and was never received by the plaintiff. There was 
évidence of a custom of the initial carrier to make deliveries of cot- 
ton to the défendant at Birmingham in the manner which was pur- 
sued in this instance. It was held that the évidence warranted the sub- 
mission to the jury of the question whether the delivery of the cotton 
to the compress company constituted delivery to the défendant, either 
because of agency to receive it, created by the contract, or because of 
the évidence tending to prove a custom. 

Upon the agreed statement of the facts it appears that it was the 
duty of Debenham, the defendant's agent, to receive at Antwerp ship- 
ments of merchandise coming there in bond for export and intended 
to be transported by the défendant, and to cause the same to be there 
embarked. It was not his duty to receive goods for warehousing or 
storage. If goods were warehoused, it was only for the defendant's 
own convenience, and for the reason that it had no available ship ready 
to receive the goods. The warehouse charges were paid by Deben- 
ham as agent for the défendant, and were not charged either to the 
shipper or the purchaser. The correspondence between Debenham and 
the shipper in this instance shows that they both had in contemplation 
a shipment for immédiate carriage, and that it was Debenham's pur- 
pose to hâve the shipment timed with référence to the sailing day of 
the steamer. The waybill recited that the shipment was in bond "in 
transit to the United States." The whole correspondence shows that 
the relation of the défendant to the shipment was that of a common 
carrier only. It is évident that the goods would not hâve been ware- 
housed, but for the fact that the ship was not ready to receive them. 
When the goods arrived at Antwerp, and Debenham received the way- 
bill, he had the right to cause them to be placed at once on board a 
ship or on the wharf for loading, or to hâve them placed in the cus- 
toms warehouse, and he had the f urther alternative of paying the duty 
and relieving them from bond. The shipper had wholly parted with 
his control of the goods, and had placed them in the care and control 
of the defendant's agent at Antwerp, subject only to the paramount 
authority of the customs officiais, so long as the goods remained at 
that place in bond, and until they were loaded on the ship. On June 
1, 1901, Debenham caused the goods to be deposited in the customs 
warehouse, and received an acquit de transit. At noon of the same 
day the ship arrived. Two days later she began to load. Two days 
after she began loading the goods were destroyed by fîre, but before 
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that time Debenham had surrendered the acquit de transit, and had 
paid the warehouse charges, and had received a remise au départ, au- 
thorizing him to take the goods f rom the warehouse. Upon those f acts 
we think that the goods had been delivered to the défendant and ac- 
cepted by it for carriage, and that its liability as a common carrier had 
commenced. 

We think it clear that at the time when the goods were destroyed 
they were net in custodia legis. The défendant was not obliged to 
place them in the warehouse. It could hâve so arranged its business 
as to make the warehousing unnecessary. It placed the goods in the 
warehouse purely for its own convenience, and it had the right at 
any time to take them from the warehouse to the wharf for loading, 
upon the payment of the warehouse charges, charges which it had in- 
curred for its own convenience, and which it was under obligation to 
defray at its own expense. The défendant quotes from section 4 of 
Hutchinson on Carriers: 

"If, for example, the prlvate carrier or any other ordinary ballee be robbed 
of the goods, or If they should be aecidentally destroyed by fire or any other 
calamity, without négligence on his part, the law will excuse him ; but if 
they be taken from a common carrier by force ever so Irrésistible, less than 
the public enemy, or if they should be destroyed by fire ever so unavoidable, 
be wlU nevertheless be liable for them. He is an insurer of the goods against 
ail losses escept those caused by the act of God, the public enemy, the law, 
the owner, or the Inhérent nature of the goods." 

But "the law" so enumerated in the exceptions does not comprehend 
that class of authority which was exercised by the Belgian govern- 
ment, under its treaty, with référence to thèse goods, for, as we hâve 
seen, the défendant was under no obligation to place the goods in the 
customs warehouse. The custody of the goods by the customs of- 
ficiais of Belgium was a qualified possession, and was solely for the 
purpose of complying with the International Treaty and securing the 
observance of customs régulations while the goods were in bond en 
route to a foreign country. That custody was not inconsistent with a 
concurrent possession by the défendant. It was not a greater or dif- 
férent custody while the goods were in the customs warehouse than 
it was while they were on the train in care of train officiais before the 
défendant received them. 

"When property is lawfully taken, by virtue of légal process, It is in the 
custody of the law, and not otherwise." Gilman v. Williams, 7 Wis. 329, 76 
Am. Dec. 219. 

The défendant in this connection cites Hutchinson on Carriers (3d 
Ed.) § 755, as follows : 

"The parties to the contract of carriage must be presumed to hâve con- 
tracted with the common knowledge of the necessity for customs détention 
and inspection, and the burden is on the shipper to make provision for the 
passage of his property beyond the borders of the foreign territory, if non- 
dutlable. The carrier is wholly powerless to prevent its selzure and détention 
and he cannot be held liable for Its destruction, either in transit or at the 
place of destination, while in the possession of customs officiais, by a fire 
which he did not occasion, and which he could not, by any possible act of 
diligence, bave prevented." 
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What was meant by the text-writer as to the carrier's liability for 
the destruction of goods in transit while in the possession of customs 
officiais is rendered certain by tlie autliorities wliich are cited to sus- 
tain it. Thèse are Parlcer v. Steamship Co., 74 App. Div. 16, 76 N. 
Y. Supp. 806, and Howell v. Railway Co., 92 Hun, 423, 36 N. Y. 
Supp. 544. In the first of those cases the plaintifï arrived at Bremen 
from New York on the defendant's steamer. His trunks were in the 
baggage room of the steamer. He desired to hâve them forwarded by 
siow freight to a town in England, and the défendant agreed to for- 
ward them in that way to the designated address. On their arrivai 
in England they were detained in the customhouse and were there 
destroyed by fire. The court held that the défendant was not liable 
for the loss, that the transportation of the trunks by the défendant 
had ended on their arrivai at Bremen, and that the defendant's con- 
tract to forward the trunks to England was not the contract of a com- 
mon carrier, but only a contract to forward, and that it involved no 
common carrier's responsibility. In Howell v. Grand Trunk Ry., the 
plaintifï purchased a ticket from the défendant railway to go to a 
designated point, and obtained leave to stop over for a day at an in- 
termediate station. He requested that his baggage be unloaded there ; 
but this was not assented to, and it was carried through to the original 
point of destination. There it was taken in charge by the United 
States customs officers, and there it remained until destroyed by fire. 
It was held that the défendant was not liable for the loss. The court 
said: 

"The property was not In the possession or under the control of the dé- 
fendant at the tlme of the loss ; nor was It in any sensé the fault of the de- 
fendant that it was not so." 

The distinction between those cases and the case at bar is very clear. 
In the cases cited the défendants had fully complied with their con- 
tracts to carry the plaintifï's baggage to a designated point. In the 
second case cited that point was Suspension Bridge, on the border 
line between the United States and the Dominion of Canada. There 
the baggage was unloaded, and it was taken into the possession of the 
customs officers of the United States. With that act the défendant 
had nothing to do. It fully carried out its contract in hauling the 
baggage to Suspension Bridge. The baggage was not delivered to the 
customs authorities for the convenience of the défendant, and from 
the time when the baggage arrived at Suspension Bridge the défend- 
ant had no further right of control over it 

The défendant suggests that the controversy involved herein pré- 
sents in some respects questions which are wholly new. Conceding 
that to be the case, we are called upon to apply to its détermination the 
settled principles of the law. The shipper of the goods had parted 
with the possession thereof under a contract which provided for their 
continuous carriage to their point of destination. He had the right to 
rely upon the carrier's liability as an insurer. He had no notice that 
at any point en route that that liability would be suspended. He had 
no notice of a suspension of that liability, and no opportunity to insure 
agj3.inst loss during such suspension. But there was no suspension of 
liability. The défendant, through its agent, received the waybill of 
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the goods, and the authority to control their disposition. For the 
defendant's convenience he elected to store them in the customs ware- 
house. If the goods had been destroyed while en route to Antwerp, 
there could be no question but that the carrier in whose possession they 
were would hâve been responsible for their loss. We think it clear 
that the défendant, which received the goods at Antwerp, is responsi- 
ble for their loss while in the customs warehouse, for the custody and 
control of the customs officiais over tlie goods was the same while they 
were in transit by rail through Belgium that it was after their ar- 
rivai at Antwerp and while stored in the customs warehouse. 

[2] It is contended that the court below erred in ruling that the 
measure of damages was the value of the goods at their destination, 
and not their value at the place of their destruction. The défendant 
admits the gênerai rule, as expressed in section 1360, Hutchinson, Car- 
riers, that : 

The measure of damages "Is generally the value of the goods at the desti- 
nation to which he [the carrier] undertook to carry them, with interest on 
such value from the time when the goods should hâve been delivered, deduct- 
ing, however, the unpaid cost of transportation." 

But the défendant invokes the exception to the rule as expressed in 
Moore on Carriers, page 401, in which it is said : 

"And where the contract so provides, or where the spécial circumstancea 
so requlre, the market value at the place of shipment may be taken instead 
of that at the place of destination." 

To support this exception the text-writer cites Lakeman v. Grinnell, 
5 Bosw. (N. Y.) 625, and Wheelwright v. Beers, 2 Hall (N. Y.) 391, 
where a voyage was broken up at an intermediate port, and it was held 
that the measure of damages was the différence between the prime cost 
of the cargo and what it was sold for after the voyage was broken 
up, and Dusar v. Murgatroyd, 1 Wash. C. C. 13, Fed. Cas. No. 4,199. 
In the Lakeman Case goods were consigned to Liverpool, and were 
bumed on board the ship before leaving the port at New York. The 
court, in adopting the value of the goods in New York as the measure 
of damages, was influenced, as it appears from the opinion, by the con- 
sidération that the goods could be immediately replaced at New York 
and sent forward by another vessel, and that it would be unreasonable 
to give the plaintiff the profits which he might hâve made if the goods 
had not perished. The court said a case could well be imagined in 
which goods were lost in a port of departure, in which, from an im- 
possibility of procuring other articles of the same kind, or from other 
causes, the value at the port of destination would fumish the only 
adéquate indemnity to the plaintiff, and admitted the gênerai rule that, 
when the vessel lias arrived at the port of destination without the 
goods, the value of the missing goods at that place is adopted ; but 
it based the décision as to the measure of damages upon the f act that 
the ship itself was lost before leaving the port of shipment, for Slos- 
son, J., in his opinion said : 

"There is no question on the authorlties but that the common carrier, who 
bas received goods for transportation and has actually performed the jour- 
uey or voyage, is, in case oî uondelivery o£ the goods, unless the failure to 
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deliver Is excused by the act of God or périls of the sea, liable, as a gênerai 
rule, for the value or priée which they would hâve brought at the port or 
place of destination, if they had been delivered according to the contract." 

In Dusar v. Murgatroyd, it was held that, where goods were de- 
stroyed on board a vessel in the port where they are shipped, damages 
must be ascertained by the différence between the prime cost and 
charges and the sales at the port of shipment, and not by the probable 
profits if the goods had gone safely to the port of destination. The 
distinguishing feature in that case, or the "spécial circumstances" which 
may hâve been held to justify an exception to the gênerai rule, was 
that the action was brought at the port of shipment by the consignor, 
who owned the goods, which were being shipped for sale at a foreign 
port. In such a case reason might be found for saying that the meas- 
ure of damages would be the sum for which like goods could be bought 
in the market at the port of shipment. But in the case at bar the ac- 
tion is brought at the port of destination by the consignée, the pur- 
chaser of the goods, and we discover in the case no spécial circum- 
stances requiring a déviation from the gênerai rule. Hutchinson, Car- 
riers, § 1361, says of the rule: 

"Its justice Is apparent, when the owner of the goods hlmself is to take 
them at thelr destination, there to use or to sell tbem on hls own account." 

That rule was adopted by this court in Northern Commercial Co. 
V. Lindblom, 162 Fed. 250, 89 C. C. A. 230. See, also, The Nith (D. 
C.) 36 Fed. 86, 96; The Arctic Bird (D. C.) 109 Fed. 167, 175; The 
Joshua Barker, 1 Abb. Adm. 215, Fed. Cas. No. 7,547; The Boston, 1 
Lowell, 464, 469, Fed. Cas. No. 1,671. 

We find no error. The judgment is affirmed. 



E. L. MOOEE & OO. et al. v. MUBCHISON. 
(Circuit Court of Appeals, Fourth Circuit. September 14, 1915.) 

No. 1341. 

1. COEPORATIONS iS=5334 — DECLABATION OP DiVIDENDS — LlABILITY or DlBKC- 

TOBS. 

When dlrectors déclare a dlvidend In good faith and wlthout négli- 
gence, they are not liable merely because it turns out to hâve Impaired the 
capital stock; but it is equally well settled they cannot escape liability 
when they are in actual charge of the business and ought to know the 
dividends declared had not been eamed. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. § 1452; Dec. 
Dig. <®=334.] 

2. Bankbuptcy <g=303 — Actions — Evidence. 

In a suit by the trustée in b-ankruptcy of a corporation against its dl- 
rectors and offlcers to recover dividends illegally paid, évidence held to 
show that the directors knew, or by the exercise of care must hâve known, 
the dividends were paid out of the capital stock. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 458-462,; Dea 
Dlg. «=>303.] 
a. COBPOBAiiorfS <S=>244 — Dividends— Liability to Retukn. 

Where a married woman, wlio was a stockholder in a corporation, 
transferred her stock to her husband, so- that he could act as her agent, 
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and he was président of the company, she is Uable for dividends wrong- 
fuUy pald out o£ the capital stock, being ehargeable with tlie knowledge 
of lier agent 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 960-977; 
Dec. Dig. <S=>244.] 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charleston, in Bankruptcy; Henry 
A. M. Smith, Judge. 

Bill by William Murchison, trustée in bankruptcy of E. L. Moore & 
Co., a corporation, against E. L. Moore & Co. and others. From a 
decree for complainant, défendants appeal. Affirmed. 

F. L. Willcox, of Florence, S. C, W. H. MuUer, of Dillon, S. C, 
M. C. Woods, of Marion, S. C, and P. A. Willcox, of Florence, S. C. 
(Gibson & Muller, of Dillon, S. C., on the brief), for appellants. 

F. H. Horlbeck, of Charleston, S. C, and Louis M. Swink, of 
Winston-Salem, N. C. (Townsend, Rogers & McLaurin, of Dillon, S. 
C, Mitchell & Smith, of Charleston, S. C, Kenan & Stacy, of Wil- 
mington, N. C, and R. H. Talley, of Richmond, Va., on the brief), for 
appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and WAD- 
DILL, District Judge. 

KNAPP, Circuit Judge. The decree under review holds the appel- 
lants, other than Mamie P. Moore, personally liable for the dividends 
declared and paid while they were respectively directors of E. L. 
Moore & Co., a South Carolina corporation, which carried on a gên- 
erai mercantile business at Dillon, in that state, and which was ad- 
judicated an involuntary bankrupt in March, 1913. The history of 
the concern is briefly this: 

There was a prior corporation, the E. L. Moore Company, chiefly 
owned by E. L. Moore, which was liquidated in bankruptcy in the 
latter part of 1907. There was no appraisal of its assets in the bank- 
ruptcy proceedings, but an inventory of the merchandise on hand 
amounted to $13,786.56, with store and office fixtures of $1,698.25, or 
a total of $15,484.81. At the sale of thèse assets Mamie P. Moore, the 
wife of E, L. Moore, became the purchaser for $7,500. She also 
bought a few accounts and bills receivable, for which she paid the 
further sum of $300. Thereafter, in January, 1908, when the new 
corporation was formed, with a nominal capital of $10,000, Mrs. 
Moore transf erred to it the property thus purchased and -received there- 
for 78 shares of its stock, of the par value of $7,800. Besides this, 
about $2,500 appears to hâve been raised by E. L. Moore and other 
stockholders, which was paid, not into the treasury of the new com- 
pany, but for certain accounts and bills receivable due to the old 
concern, and held as collatéral by various creditors. In addition to 
thèse accounts and bills receivable the Bank of Dillon held a large 
amount of assigned accounts and bills to secure tvvo notes, of $3,500 
and $8,600, respectively. The new corporation assumed the payment 
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of the $3,500 note and took over the claims which the bank held as 
security, but with the understanding that the moneys collected there- 
on, after paying the assumed note, should be applied on the other ob- 
Hgation. 

Without going into détails, it is enough to say that the entire sum 
which E. L. Moore & Co. reaHzed from ail thèse old accounts and 
bills receivable was only $1,657.12, after paying the $3,500 note. Nev- 
ertheless thèse accounts and bills receivable were put upon the books 
of the new company at their full face value of $19,109.86, while the 
property transferred by Mrs. Moore, as above stated, was entered, 
not at the $7,500 she paid for it, but for the inventoried sum of $15,- 
484.81. In this way it was made to appear that the new concern start- 
ed off with a surplus of $21,000 and upwards over its liabilities, the 
note of $3,500 and capital stock of $10,000. In point of fact, the 
only assets possessed at that time were the old stock of goods and 
store fixtures, which Mrs. Moore bought for $7,500, and the equity, 
so to speak, in the accounts and bills receivable, which turned out to 
be about $1,600. 

It is difficult to speak of such a performance with modération. The 
so-called surplus shown by thèse book entries was purely fictitious, and 
must hâve been known to be so by those in charge of the concern. 
There was no pretense of complying with the South Carolina stat- 
ute (Civil Code of 1912, § 2836), which requires that the value of 
property for which stock is issued shall be approved by the board of 
corporators, and the entire organization of the company and conduct 
of its afïairs, so far as they were made matters of record, exhibit a 
singular degree of looseness and irregularity. If the management 
of the business was on a par with the bookkeeping, it is scarcely sur- 
prising that the corporation became hopelessly bankrupt in about 
five years, with an indebtedness of $60,000 and assets that sold for 
little more than 10 per cent, of that amount. Yet during that time 
dividends of 70 per cent, in the aggregate were declared and paid, 
10 per cent, in January, 1909, and 20 per cent, in each January of 
the next three years. 

[1] The question of the liability of thèse directors for the dividends 
they declared is essentially a question of fact, and no unfamiliar priu- 
ciples of law are involved. It is well settled that, when directors 
déclare a dividend in good faith and without négligence, they are 
not to be held liable merely because the dividend turns out to hâve 
impaired the capital stock. Reid v. Manufacturing Co., 40 Ga. 98, 2 
Am. Rep. 563; Chick v. Fuller, 114 Fed. 22, 51 C. C. A. 648: Briggs 
V. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662; Mc- 
Donald V. Williams, 174 U. S. 397, 19 Sup. Ct. 743, 43 L. Ed. 1022. 
But it is equally well settled that directors cannot escape liability, when 
they are in actual charge of the business of the corporation, and know, 
or ought to know, that the dividends they déclare hâve not been earned. 
Hauser v. Tate, 85 N. C. 85, 39 Am. Rep. 689; Spurr v. United 
States, 87 Fed. 701, 31 C. C. A. 202; Bynum v. Scott (D. C.) 217 
Fed. 122; Finn v. Brown, 142 U. S. 56, 12 Sup. Ct. 136, 35 L. Ed. 
936. 
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[2] Such in our judgment is the case at bar. The appellant di- 
rectors were also the officers and agents of the company who had the 
entire management and control of its opérations. E. L. Moore com- 
bined the offices of président, treasurer, and gênerai manager ; Sprunt 
was the vice président, in personal charge of the sales; Cottingham 
was secretary, and in charge of the corporation's books ; and Wallace 
was employed to investigate the financial standing of its customers 
and debtors. The latter must hâve known, even better than his as- 
sociâtes, that many of the accounts treated as good from time to 
time in the estimate of assets were against persons from whom little 
or nothing could be coUected. Any intelligent efïort to ascertain the 
real situation of the company would hâve shown that it was doing 
a losing business, and that the dividends declared were not only un- 
earned, but paid in fact, for the most part, if not altogether, out of 
the meager capital which was put in at the outset. We think it im- 
possible to read this record without the conviction that the most ordi- 
nary counsels of prudence were disregarded by thèse directors, and 
it seems a charitable view of their conduct to hold them guilty of 
culpable négligence. Upon the facts developed at the trial, not the 
least signifîcant of which were the admissions of the appellants them- 
selves, we bave little difficulty in agreeing with the learned District 
Judge in his conclusion of fact that, when the dividends in question 
were paid, the directors voting therefor knew, or ought to hâve known, 
that they had not been earned, and were not warranted by actual con- 
ditions which could bave been easily ascertained. There is certainly 
no showing hère which would justify us in setting aside the findings 
upon which the decree against the appellants is predicated, and it f ol- 
lows that no error was committed in holding them liable. 
t [3] As to the appellant Mamie P. Moore: It appears that the 78 
shares of stock originally issued to her were transferred to her hus- 
band in January, 1910, after the payment of the 10 per cent, dividend, 
and it may be assumed that the transfer was regular on its face and 
in compliance with the forms of law. The decree against her directs 
the return to the trustée in bankruptcy of ail the dividends declared 
on thèse shares, including those declared after the certificate was put 
in the name of her husband ; and her liability therefor is based upon 
a fînding that there was no real change of ownership of the shares, 
that the transfer was made solely for the purpose of enabling her 
husband to act more conveniently and completely as her agent, that 
she retained the bénéficiai ownership of the stock, that she was charge- 
able with the knowledge possessed by her husband of the real condi- 
tion of the company, and that therefore she is not an innocent stock- 
holder who received dividends in good faith and under the belief 
that they were properly paid. 

This, also, was a question of fact, and we are satisfied, after careful 
examination of the record, that the évidence warranted the conclu- 
sions of the trial court. It would serve no useful purpose to refer 
in détail to the testimony upon this issue, which is exhaustively re- 
viewed by the learned District Judge, and we therefore deeni it suf- 
ficient to say that no convincing reason appears for disturbing tht 
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findings, which, if accepted, establish beyond serious doubt the lia- 
bility of Mrs. Moore. There was no attempt in her behalf to show 
the purpose or considération for the transfer of this stock to her 
husband, if the purpose was not merely to faciHtate his acting as her 
agent, and the circumstances relating to the transfer, in the absence 
of other explanation, justify the inference that the transaction was 
not intended to effect a change of ownership. In view of the rela- 
tions between Moore and his wife, the complète extent to which he 
represented her in ail matters connected with the corporation and its 
business, and her admitted ignorance of what was done in her name, 
she is clearly chargeable with the knowledge he had of the company's 
condition. That knowledge was within the scope of his agency, and 
she cannot justly retain as her own the moneys he had no right to re- 
ceive for her. 

We are of opinion that the case was correctly decided, and the 
decree will therefore be afïirmed. 



CHESAPEAKE & O. RY. CO. y. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit September 14, 1915.) 

No. 1323. 

1. RAILB0AD8 i®=229 — Safety Appliance Act — Knowledge of Defect. 

Safety Appliance Act March 2, 1893, c. 196, 27 Stat. 531 (Coinp. St. 
1913, §§ 8605-8612), making it unlawful for any carrier to haul or permit 
to be bauled or used on its Une any car, used in movlng Interstate traffic, 
not equipped with couplers coupllng automatically by impact, and the 
amendment tliereto by Act April 14, 1910, c. 160, § 4, 36 Stat 299 (Comp. 
St. 1913, § 8621), which permits such a car to be hauled from the place 
where its equipment was flrst discovered to be détective to the nearest 
avallable point where it can be repaired, applies to movements of cars 
with détective couplers in commercial service, although the carrier was 
Ignorant of the defect 

[Ed. Note. — For other cases, see Kailroads, Cent. Dlg. { 743; Dec. 
Dlg. ®=3229. 

Duty of railroad companies to furnish safe appliances, see note to 
Felton V. Bullard, 37 C. C. A. 8.] 

2. RArLEOADS ©=^229 — Safety Appliance Act. 

The Safety Appliance Act, as modifled by an order of the Interstate 
Commerce Commission, requiriug that any train operated with power or 
train brakes shall hâve such brakes used and operated on not less than 
85.per cent, of the cars composlng the train, applies to the hauUng of a 
train or a "drag" of cars In transfer service. 

[Ed. Note. — For other cases, see Kailroads, Cent. Dlg. { 743; Dec 
Dlg. <S=5229.] 

In Error to the District Court of the United States for the East- 
em District of Virginia, at Richmond ; Edmund Waddill, Judge. 

Action by the United States against the Chesapeake & Ohio Rail- 
way Company. To the judgment rendered, both parties bring cross- 
writs of error. Affirmed in part, reversed in part, and remanded. 

David H. Leake, of Richmond, Va. (Walter Leake, of Richmond, 
Va., on the brief), for plaintiiï in error and cross-defendant in error. 

^s»For ottaer gwm «m «am« topic ft KBY-NUMBER in ail Kej-Numberad Digeets * Indnu» 
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Hiram M. Smith, Asst. U. S. Atty., of Richmond, Va., and Philip 
J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, (Richard H. 
Mann, U. S. Atty., of Petersburg, Va., on the brief), for the United 
States.. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The United States sued the Chesapeake & 
Ohio Railway Company to recover penalties for alleged violations of 
the safety appliance laws. The déclaration contains two counts, charg- 
ing the défendant (1) with hauling in and about the city of Richmond, 
Va., on September 23, 1913, a car with coupling apparatus in such 
def ective condition that the car could not be coupled automatically by 
impact; and (2) with hauling in and about the city of Richmond, on 
September 25, 1913, a train of cars in transfer service without having 
the required percentage of cars operated with the power or train 
brake System. 

[ 1 ] In support of the first count the testimony of the government's 
inspectors was to the effect that they examined the car in question in 
the Second Street yard of défendant, and found that the devis, which 
connects the uncoupling lever with the lock block of the coupler, had 
been broken ; that the broken parts were rusty, and appeared to hâve 
been broken "for some length of time" ; that the car in this condition 
could not be coupled or uncoupled without a man's going between the 
cars; that shortly afterwards the car was eut loose from another, a 
brakeman going between them for that purpose, and shifted to the 
scale track in the same yard; that a few minutes later this car, with 
several others, was hauled from the Second Street yard, over the main 
line of défendant, down to and through the Ninth Street yard, to a 
private siding about two squares beyond, where it was placed for 
unloading; that they discovered nothing else out of order with that 
end of the car; that when the car was moved from the Second Street 
yard it did not show any defect in the draft rigging that would per- 
mit the coupler to pull out far enough to break the devis; that the 
defect of a broken devis is easily repaired by using a pièce of wire 
or other appliance to make the connection, or by putting in a new 
devis; and that the defect in question could hâve been so repaired 
at any place without taking the car to a repair shop. 

Upon this testimony the government requested the f oUowing instruc- 
tion: 

"The court charges that, if you belleve from the évidence that the Chesa- 
peake & Ohio car Na 22387 was moved from the Second Street yard to Forbes 
crack (the place whére It was unloaded) by the défendant company, and that 
when the sald car was thus moved the devis on the B end of the said car 
was broken so that the couijling on the sald car could not be uncoupled with- 
out the necesslty of a man's going between the ends of the cars, aud that the 
movement aforesaid was not for the purpose of repairing the sald car, then 
you must flnd for the United States on the first count of the déclaration in 
this case." 

The refusai of this instruction, and the instruction actually given, 
to which exception was taken, présent the questions to be determined. 
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The évidence on behalf o£ défendant tended to show that the con- 
ductor of the train which brought the car to Richmond on the 21st 
of September — the car being then placed in the Fulton yard — ob- 
served no defects in the coupling apparatus while the car was in his 
charge; that defendant's inspectors at the Fulton yard examined the 
cars of that train on the same day, and found nothing out of order 
with the coupHng apparatus or draft rigging of the car in question ; 
that the yard conductor, who had charge of shifting the car from 
Fulton yard to the Second Street yard, discovered no defects of the 
kind mentioned; that the company had no inspecter at the Second 
Street yard ; that its inspectors at the Ninth Street yard examined the 
car on the 23d of September at Forbes siding, where it was placed 
that day for unloading, as above stated, and found the draft rigging 
out of order and the lift lever defective, so that the car would not 
couple automatically by impact; that the car, when unloaded, was 
shifted to another siding near by, where it remained for a couple of 
days, when it was moved back through the Ninth Street and Second 
Street yards to the Fulton yard for repairs; and that this was the 
nearest point at which the needed repairs could be made, as there were 
no facilities at either of the other yards named. 

In view of| this évidence the défendant contended, and the trial 
court charged the jury in substance, that if the car was inspected at 
the Fulton yard and found in good order, and from there transferred 
to the Second Street yard and thence to Forbes siding, where it was 
discovered by defendant's inspectors to be in a defective condition, 
and if the car was not thereafter moved, except to be taken to the 
company's shops for repairs, and such movement was necessary, be- 
cause it was impracticable to make the needed repairs at the place where 
the defects were discovered, then the défendant was not liable for 
hauling the car in that condition, notwithstanding the fact that be- 
tween the time it reached the Second Street yard and the time it was 
placed on Forbes siding the government's inspectors may hâve ob- 
served a defect in the car which the company's inspectors discovered 
at the latter point. Thus instructed, the jury foimd for the défend- 
ant on the firstcount of the déclaration. 

To sustain thèse rulings and the resulting verdict in its favor the 
défendant relies upon an amendment to the Safety Appliance Act, ap- 
proved April 14, 1910, which reads as fpUows: 

"Provided, that where any car shall hâve been properly equipped, as pro- 
vided in this act and the other acts mentioned herein, and such equipment 
shall hâve become defective or insecure whlle such car was being used by such 
carrier upon its Une of railroad, such car may be hauled from the place where 
6uch equipment was first discovered to be defective or Insecure to the nearest 
available point where such car can be repaired, wlthout llability for the pen- 
altles imposed by section four of this act, * * * if such movement Is nec- 
essary to make such repairs and such repairs cannot be made except at such 
repair point." 

The original Safety Appliance Act, the pertinent provision of 
which has remained unchanged, makes it unlawful — 

"for any such common carrier to haul or permit to be hauled or used on 
its Une any car used In moving Interstate traffîc not equipped wlth couplera 
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coupllng automatically by Impact, and which can be uncoupled without tbe 
necessity of men going between the ends of the cars." 

That the duty thus imposed is absolute and unconditional has been 
put beyond question by repeated décisions. St. L., I. M. & S. Ry. 
Ce. V. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; C, B. 
& Q. Ry. Co. V. United States, 220 U. S. 559, 31 Sup. Ct. 612, 55 L. 
Ed. 582; Delk v. St. L. & S. F. R. Ce, 220 U. S. 580, 31 Sup. Ct. 
617, 55 h. Ed. 590. The performance of this duty is not excused by 
the exercise of reasonable care. United States v. ■ Southern Pacific 
Ce, 169 Fed. 407, 94 C. C. A. 629. The degree of diUgence required 
by the statute is of the highest order, and any failure to comply 
therewith must necessarily subject the railroad company to the penalty 
prescribed. Atlantic Coast Line R. Co. v. United States, 1^ Fed. 
175, 94 C. C. A. 35. Whether a défendant carrier knew its cars were 
out of, order or not is immaterial ; its duty was to know they were 
in order and kept in order at ail times. C, B. & Q. Ry. Co. v. United 
States, 170 Fed. 556, 95 C. C. A. 642. It is no défense, to an action 
against a railroad company for using cars on which the couplera 
were so out of order as to necessitate men going between the cars, 
that the company used due diligence to keep the couplets in good 
repair. Wabash R. Co. v. United States, 172 Fed. 864, 97 C. C. 
A. 284. 

Without multiplying citations, it is sufficient to say that the original 
act as construed by the courts made the carrier liable for any and 
every movement on its line, in interstate commerce, of a car whose 
coupling apparatus was out of. order. Under no circumstances could 
such a car be hauled or used without violating the statute; and the 
penalty was incurred, when a car was moved in a defective condi- 
tion, even if the carrier had been vigilant to discover the defect and 
was actually unawâre of its existence. Indeed, it was the severity 
of this absolute prohibition, which did not exempt the necessary move- 
ment to a repair shop, that led to the remédiai amendment above 
quoted. But the relief thereby granted is limited by its express terms 
and manif est intent, and there is no warrant for its further extension. 
It permits the transfer without penalty of a disabled car to "the 
nearest available point" where it can be repaired, provided such trans- 
fer is necessary because the defects cannot be remedied at the point 
where they are first discovered, and that is the only movement which 
does not subject the carrier to liability. 

We are therefiore of opinion that the amendment fails to fumish 
a défense to the cause of action hère considered. For the purposes 
of this case it may be assumed that the défendant was not liable, 
under the amended law, for hauling the car in question from Forbes 
siding, where its employés discovered the defects to which they testi- 
fied, to the repair track in Fulton yard, where the car was put in order. 
But the movement of which the government complains, and in re- 
spect of which the refused instruction was requested, was the move- 
ment two days before from the Second Street yard to the place of 
unloading, and it is not pretended that the car was then moved for 
the purpose of repairs, or in any other than commercial service. This 
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being so, if the coupling apparatus was out of order and unworkable 
when that movement occurred, the defendaint was liable, although 
ignorant oÉ the defects, and the amendment affords no protection. 
C, B. & Q. R. Co. V. United States, 211 Fed. 12, 127 C. C. A. 438; 
United States v. T. & B. V. Ry. Ce, 211 Fed. 448, 128 C. C. A. 120. 
In thèse récent cases, which involved facts of marked similarity to 
those now under review, the same conclusion is reached as to the 
positive duty imposed by the statute and the limited scope of the 
amendment. Without repeating the argument, we are constrained 
to hold that the government was entitled to the requested instruction, 
and that its refusai was réversible error. 

[2] The undisputed facts upon which the second count of the 
déclaration is based are briefiy as follows: The défendant, on the 
date above named, moved a train or "drag" of 55 cars from the Fui- 
ton yard in Richmond, over the main line of its railway, to the Albe- 
marle paper plant, a distance of about two miles. In making this 
movement the automatic brakes were coupled up and in use only on 
the first 12 cars of the train, but not coupled up and used on the other 
43 cars. This opération was what is known as a "transfer" ; that is, 
the movement of a considérable number of cars coupled together from 
the Fulton yard, where trains were broken up, to the Second Street 
yard, where they were sorted out for delivery to other yards and 
sidings in the city. The cars so associated fior this purpose are called 
a "drag," as no caboose is attached and the cars are hauled by a 
transfer engine. 

At the time this movement took place the Safety Appliance Law, as 
modified by an authorized order of the Interstate Commerce Com- 
mission, required that any train operated with power or train brakes 
should hâve such brakes used and operated on not less than 85 per 
cent, of the cars composing such train, which concededly was not donc 
in this instance. The défendant, however, contended that this re- 
quirement did not apply to the hauling of a train or "drag" of cars 
in transfer service, and therefore the facts shown did not charge it 
with liability. The trial court overruled this contention, and the jury 
under instructions found a verdict for the government. The correct- 
ness of this ruling has lately, and since this case was argued, been 
fully upheld by two décisions of the Suprême Court. United States 
V. Erie Railroad Co., 237 U. S. 402, 35 Sup. Ct. 621, 59 L. Ed. 
1019, and United States v. Chicago, Burlington & Quincy Railroad 
Co., 237 U. S. 410, 35 Sup. Ct. 634, 59 L. Ed. 1023, rendered in May, 
1915. The case at bar is clearly covered by thèse décisions, and the 
question involved is no longer open to discussion. 

It follows that the judgment in favor of( the défendant upon the 
first count of the déclaration must be reversed, and the case remanded 
for further proceedings upon that count in accordance with this 
opinion. The judgment in favor of the government upon Ùie second 
count is afErmed. 
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ADAMS V. BROWN et al. 

In re COLLiNS. 

(Circuit Court of Appeals, Fourth Circuit. September 14, 1915.) 

No. 1337. 

1. Bankeuptcy <S=3341 — Oeders — Efeeot. 

ïwo pétitions in bankruptcy, one against a partnership and the other 
against a member of the firm, were referred to tàe same référée and Con- 
solidated under a joint title. Numerous clalms, some against the firm 
and' sonne against the member personally, were filed, and the référée, who 
listed the clalms indiscrimlnately, entered an order allowing them. Meld 
that, as the Personal estate was not liable for partnership claims, the 
order of allowance was not an allowance of claims of credltors against 
both estâtes, but only against that estate which they proved, so where 
petitioners, though tlieir claim was both against the partnership and the 
member, only proved against the partnership, their claim against the 
member was not allowed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 516, 528; 
Dec. Dig. ©=341.] 

2. Bankbtjptcy (©=>3S0~Claims — Peoof of Claims. 

Petitioners, who had a claim against a partnership on a note which was 
indorsed by one member of the firm, as well as on an open account, iiled 
proof of claim upon bankruptcy of the partnership and the member, 
which included both items and did not indlcate that petitioners had auy 
claim against the member, except as a member of the firm, or show his 
individual bankruptcy. Ileld that, notwithstanding the note indorsed by 
the member was attached to the claim, there was no proof of daUn 
against the individual estate of the member. 

[Bû. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 517, 519, 521 ; 
Dec. Dig. <S=330.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg, in Bankruptcy ; Alston 
G. Dayton, Judge. 

In the matter of the bankruptcy of Creed ColHns individually and 
a.s a member of the partnership of the Collins Company. Pétition by 
Miles M. Brown and George R. Hill, late partners trading as Brown 
& Hill, against Homer Adams, as trustée. From a decree reversing 
the décision of the référée, the trustée appeals. Decree reversed. 

S. A. Powell and Sherman Robinson, both of Harrisville, W. Va., 
for appellant. 

W. B. Maxwell and E. L. Maxwell, both of Elkins, W. Va., for ap- 
pellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

_ KNAPP, Circuit Judge. On the 8th of October, 1908, Creed Col- 
lins was adjudicated bankrupt both as an individual and also as a 
member of the partnership known as the Collins Company, composed 
of Creed Collins, Charles W. Sprinkle, and Elbert M. Bonner. At the 
first meeting of creditors on the 26th of that month, the appellant, 
Homer Adams, was appointed trustée, and numerous claims were 
proven and allowed generally by the référée in bankruptcy, without 

@;=>For otUer cases eee same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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distinction between claims against Collins individually and those 
against the partnership. The following is the proof of debt then madè 
by the appellees, Brown & Hill: 

"In ttie Matter of Creed Collins as an Individual and as a Member of the 
Partnership of the Collins Company, Composed of Creed Collins, Charles 
W. Sprinkle, and Elbert M. Bonner, Bankrupt. 

"In Bankruptcy. 

"At Elkins, in Eandolph county, in the Northern district of West Virginia,, 
on the 24th day of October, A. D. 1908, came Miles M. Brown, of Elkins, in 
the county of Eandolph, in said Northern district of West Virginia, and 
œade oath and says: That Creed Collins, as a member of the firm of the 
Collins Company, compiosed of Creed Collins, Charles W. Sprinkle, and Elbert 
M. Bonner, the person by whom a pétition for adjudication of bankruptcy bas 
been filed, was at and before the flling of said pétition, and still is, justly and 
truly indebted to the firm of Brown & Hill, which firm is composed of dé- 
ponent and George R. Hill, and that said flrm of Brown & Hill is engaged in 
business at Montes, in said county and district, and that said Collins Company 
was at and before the filing of said pétition and still is justly indebted to said 
firm of Brown & Hill in the sum of $2,041.40, evidenced by a negotiable note 
bearing date March 6, A. D. 1908, payable 60 days after the date thereof at 
the Farmers' & Merchants' Bank of Pennsboro, Pennsboro, W. Va., protested 
at maturity and protest fées thereon, amountlng to the sum of $1.55, maklng 
the aggregate amount of said note and protest fées the sum of $2,042.59, with 
Interest thereon from the 5th day of May, A. D. 1908. Also in the further sum 
of $253.50 evidenced by an open account for one car load of hemlock lumber 
shipped by said Brown & Hill to said Collins Company on April 24, A. D. 1908, 
payable 60 days after date, but subject to a crédit by the freight thereon, 
amounting to the sum of $51, making the balance due upon said account the 
sum of $202.50, as of June 24, A. D. 1908, and with interest thereon from said 
date last aforesaid. That no part of said debts hâve been pald, and that no 
note bas been received for said account, or any judgment rendered for said 
note or said account. That there are no set-offs or counterclaims to the same, 
nor hâve said Brown & Hill, nor any person to their order or to the 
knowledge or belief of afflant, or for the use of said Brown & Hill, had or 
received any manner of security for the said debts whatever. 

"[Signed] Miles M. Brown, Affiant." 

At a meeting of creditors on June 21, 1909, the order of October 
26, 1908, allowing the claims generally, was set aside, and two orders 
entered, which in effect (1) reallowed the original claims with the ad- 
dition of interest, which had not been at first included, and (2) sep- 
arated the claims into two classes, namely, those proven against the 
individual estate of Collins and those proven against him as a mem- 
ber of the Collins Company. As the claim of Brown & Hill was re- 
garded as proven only against Collins as a member of the firm, it was 
listed with the partnership proofs, and was not then or thereafter 
recognized by the trustée as proven against Collins individually. 

In the course of administration, and at meetings regularly called for 
that purpose, dividends amounting in ail to 65 per cent, were allowed 
from the individual estate of Collins, but it turned out that the assets 
of the partnership were sufficient for only a nominal dividend. In 
this situation, Brown & Hill claiming the right to dividends from the 
individual estate under their original proof of debt, and the trustée 
denying their right to such dividends, the matter was referred to the 
référée, who decided, in May, 1913, that the proof made by Brown 
226 F.— 44 
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& Hill was insufficient as a proof of daim against the individual es- 
tate and ordered that the same be not allowed to participate in the 
distribution of the proceeds of the individual property of CoUins until 
ail the individual daims proven and allowed against him had been 
paid in fuU. Afterwards, and on or about the Ist of August, 1913, 
Brown & Hill filed their pétition in the District Court for an order 
directing the référée "to restore your petitioners to ail their rights 
under" the order of October 26, 1908, which allowed generally the 
daims proven and filed on that day, and to f urther direct the payment 
to them of their proper dividends from the personal assets of Collins. 
The District Court, after hearing, reversed the order of the référée, so 
far as it related to the amount due on the note of the Collins Company, 
and referred the matter back with instructions to allow that portion 
of the claim to share in the distribution of the individual assets of 
Collins as well as in the distribution of the assets of the Collins Com- 
pany. From this décision the trustée appealed to this court. 

[1, 2] The vifhole controversy turns upon the proof of debt by 
the appellees, above set fortb, and the rights secured to them when 
their claim was "allowed" in the order of October 26, 1908, and ail 
other questions may be disregarded. The learned District Judge says 
in hîs opinion, after reciting the various steps prior to the making of 
this order: 

"No objection to this claim was at the tlme made, and thereupon the 
référée entered an order allowing the fuU amount thereof of both note and 
open account against the Personal estate of Creed Collins." 

If this was true as a matter of fact, or if such was the légal effect 
of the order then made by the référée, the court below was right in 
holding that Brown & Hill are entitled to their distributive share of 
the bankrupt's individual estate. But we are unable to see how this 
construction can be given to the order in question, and the conten- 
tion of the appellees rests upon no other basis. What happened was 
this : There were two pétitions in bankruptcy, one against Collins in- 
dividually, the other against the partnership. Both were referred to 
the same refetee and consolidated under a joint title. Numerous 
creditors were présent at the first meeting, some with claims against 
Collins personally, others with claims against the firm of which he was 
a member. Proofs of debt to a large amount in the aggregate were 
made by both classes of creditors, and the référée entered an order 
which begins with stating that "the following is a list of creditors 
who hâve this day proven their claims," lists the creditors indiscrimi- 
nately by name, résidence, and amount of debt, and concludes by 
saying : 

"There being no objection to any of the above claims, they are hereby al- 
lowed." 

Taking into account the language of this order and the circum- 
stances under which it was made, it seems to us entirely unwarranted 
to ascribe to it the efïect of making the proof of a partnership debt 
operate also as proof of a debt against Collins individually. In point 
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of fact Collins was liable upon the note in question in both capacities, 
for it was made by bis firm and personally indorsed by him, and tbe 
holders bad tbe undoubted rigbt to prove tbeir claim against tbe firm 
wbicb made tbe note and also against tbe individual member wbo in- 
dorsed it. But it does not follow, and we perceive no ground upon 
wbicb it can be beld, tbat proof wbicb was limited to a statement of tbe 
partnersbip obligation of tbe maker can be accepted and treated as 
proof against the indorser. Wben the référée allowed tbe claims 
proven at tbis meeting, be allowed them simply as they were proved, 
wbether against tbe individual or the partnersbip. If a créditer 
proved a claim against Collins personally it was allowed as sucb, and 
if proof was made of a partnersbip claim it was so allowed, and not 
otherwise. It seems plain to us tbat tbe référée allowed and intended 
to allow tbe claims presented according to the proof made by the re- 
spective creditors, and tbat tbe order of allowance did not and could 
not bave the eflfect of so enlarging or extending tbe proof made by 
any créditer as to clothe him with rights not set forth or asserted in 
bis proof of debt. 

Tbat tbe proof made by appellees is limited to a partnersbip ob- 
ligation seems évident upon inspection. It contains notbing from 
first to last wbicb suggests tbe intention to prove a claim against Col- 
lins individually, as an indorser of the note described in the affi- 
davit, and ail the matters stated in tbe several allégations bave référ- 
ence solely to a partnersbip liability. Tbe name of Collins is not 
mentioned in tbe description of the note, and there is no indication in 
the proof of debt filed, aside from the title, tbat they bad any claim 
against Collins, except as a member of tbe Collins Company, or even 
tbat be was individually bankrupt. It will be observed tbat the claim 
consists of two items, a note of the Collins Company, and an open 
account for lumber sold and delivered to tbat firm. There is no 
prêteuse that Collins was personally liable for the open account, 
thougb he was in fact liable on the note because of bis individual 
indorsement. 

In the proof of appellees no distinction is made, with respect to 
tbe liability of Collins, between thèse two items, and no intimation ap- 
pears that the appellees sought to make him personally liable for 
one part of tbeir debt any more than the other. It is manifest, there- 
fore, tbat if tbis was a sufficient proof of personal liability on the 
note it was equally so as to tbe open account, and it necessarily fol- 
lows, if the contention of appellees is well founded, that tbe référée 
allowed as a claim proven against Collins individually the amount of 
the open account for wbicb it is conceded be was never in any way 
responsible. It is true that the note was attacbed to the proof, and 
tbe note showed that ColHns bad individually indorsed it ; but bis lia- 
bility as an indorser, a liability of entirely distinct nature from tbat 
of a maker, was not proved, as tbe Bankruptcy Act requires a claim 
to be proved, by merely attaching tbe note to tbe affidavit, wben the 
affidavit itself in no way purported or attempted to establish an in- 
dividual claim against him because of bis indorsement. For aught 
tbat appears tbe appellees could bave proved a claim against Col- 
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lins indivîdually as indorser of the note, if they had desired to do 
80 ; but they chose for some reason, perhaps from mère inadver- 
tence or oversight, to limit their proof respecting the note to a claim 
of partnership liabiHty, and there is no warrant for the courts to so 
expand it as to accord to them rights which they did not originally 
assert. They must be held to hâve proved only a partnership debt 
and are not entitled on that proof to share in the distribution of the 
bankrupt's individual estate. 

It f ollows that the decree appealed from, so far as it directs that 
the appellees be allovved to share in the distribution of the individual 
assets of Collins, must be reversed, and the case remanded for fur- 
ther proceedings not inconsistent with this opinion, 

Reversed. 



J. H. LANB & CO. et al, r. MAPLE COTTON MILLS et al. J. H. LANE 

' & CO. V. HAMBR COTTON MILLS et al. TALLSIAN y. DILLON 

COTTON MILLS et al. 

(Circuit Court of Appeals, Fourth Circuit. Beptember 14, 1915.) 

Nos. 1362-1364. 

l. COBPOBATIONS iS=584^SALE 01" ASSETS— SUBSEQUENÏ' CONSOLIDATION— 

Statutes. 

The South Oarolina statutes authorize a majority of the stockholders 
to dissolve a corporation and to sell its assets, but make no provision 
for the consolidation of corporations. The majority stockholders of three 
cotton rollls, wlth an aggregate indebtedness of over $500,000, wlthout 
crédit, and in need of capital over the objection of mlnorlty stockholders, 
directed a sale of their assets and a dissolution, and upon a sale at 
pubUc auction where the mlnorlty stockholders had opportunity to bid, 
bought them In and asslgned their bids to a corporation which they had 
organlzed, which was to Issue certificates of indebtedness for the in- 
debtedness of the old corporations and for a worklng capital, and its 
own stock for that of the old corporations. Held, on bill to set aslde the 
sale, that In such case the majority acted for the corporation, and were 
trustées for ail the stockholders, and could not use their power for their 
own advantage to the détriment of the mlnorlty, but that it could not 
be said that their discrétion did not eitend to the sale and pracUcal con- 
solidation. 
[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 2343-2347; 
Dec. Dlg. <S=s584.] 

3. CoBPORATioNS <S=>584— Sale of Assets— Bids. 

In anticipation of a sale of a corporatlon'e assets, -any number of 
stockholders may combine to protect themselves by blddlng at the sale, 
If they allow ail other stockholders the privilège of jolning with them; 
but they cannot deprive other stockholders of the privilège of blddlng 
in common to prevent a sacrifice of the property, or to promote a merger 
as a means of procuring money and crédit necessary to continue the 
corporate business. 

[li)d, Note. — For other cases, see Corporations, Cent Dlg. §§ 2343- 
2347; Dec. Dlg. <S=584.] 

3. Corporations <©=.584— Saiie of Assets— Settino Sale Asidb. 

Minority stockholders were not in a position to set aslde a public sale 
of a eorporation's assets authoiized by its majority stockholders on the 

^^ssFor other caseé see same tppic & KBY-NUMEER iu ail Key-Numbered Digests & Indexes 
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ground that It did not bring Its full value, wliere their notice that they 
would contest the sale had the effect to drive off bidders, and since in- 
adequacy of considération will not avoid the sale where no advantage ia 
taken of the minority and they are Invited to and able to bid. 

[-Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2343-2347 ; 
Dec. Dig. ®=>584. 

Rights of minority stockholders as to management of corporate af- 
fairs, see note to Wheeler v. Abilene Nat. Bank Bldg. Co., 89 C C. A. 
482.] 

4. Appeal and Ereor <g=169— Rbvievv — Necessitt of Objections. 

A point not presented to the court below, and passed on, cannot be 
eonsldered on appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dîg. §§ 1018- 
1034; Dec. Dig. <S=169.] 

Appeals f rom the District Court of the United States for the East- 
em District of South Carolina, at Charleston; Henry A. M. Smith, 
Judge. 

Bills by J. H. Lane & Co. and John M. Tallman against the Maple 
Cotton Mills and others, by J. H. Lane & Co. against the Hamer Cot- 
ton Mills and others, and by John M. Tallman against the Dillon Cot- 
ton Mills and others. Decree for défendants, and complainants ap- 
peal. Affirmed. 

Dean Emery, of New York City (Huger, Wilbur & Guerard and 
Wm. C. Miller, ail of Charleston, S. C, and William H. Fain, Kellogg, 
Emery & Cuthell, and Earle L. Beatty, ail of New York City, on 
the brief), for appellants. 

H. J. Haynsworth, of Greenville, S. C, and J. B. Gibson, of Dillon, 

5. C. (Haynsworth & Haynsworth, of Greenville, S. C, and Gibson 
& Muller, of Dillon, S. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This appeal is from a decree of the Dis- 
trict Court refusing to set aside, at the instance of J. H. Lane & Co. 
and John M. Tallman, minority stockholders, a sale of the Dillon Cot- 
ton Mills, Maple Cotton Mills, and Hamer Cotton Mills, made in pur- 
suance of a resolution of the stockholders. J. H. Lane & Co. owned 
66 shares, of the par value of $6,600, in the Maple Cotton Mills, 40 
shares, of the par value of $4,000, in the Hamer Cotton Mills, and none 
in the Dillon Cotton Mills. John M. Tallman owned 10 shares, of the 
par value of $1,000, in the Maple Cotton Mills, 30 shares, of the par 
value of $3,000, in the Dillon Cotton Mills, and none in the Hamer Cot- 
ton Mills. The aggregate capital stock of the three mills was $344,800, 
and the aggregate holdings of Lane & Co. and Tallman in the three 
mills was $14,600, about one twenty-third of the whole. The Dillon 
Cotton Mills and Maple Mills were located at Dillon, and the Hamer 
Mills at Hamer, about six miles distant. W. M. Hamer was président 
of ail of them. The following statements of the condition of the 
mills, taken from the books, were submitted by the président to the 
stockholders at a joint meeting, March 29, 1911 : 

.£=3For other cases see same topic & KEY-NUMBER In ail Kejr-Numbered Digests & Indexes 
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Dlllon Cottoa Mills. 
General Balance Sheet, August 31, 1910. 

Property and plant ....". $181,706.68 

Inventories, bllls recel vable, etc 88,1 65.16 

Due by banks 10,325.73 

Delerred 1,062.99 

Total $281,260.56 

ràabilities. 

Capital stock $146,300.00 

Bllls payable, accounts, etc 84,551.68 

Deferred 1,495.3T 

Surplus 48,913.51 

Total $281,260.56 

Maple Cotton Mills. 

General Balance Sheet, August 31, 1910. 

Assets. 

Property and plant $303,144.08 

Inventories, bllls receivable, etc 165,332.83 

Due by banks 20,219.95 

Deferred 2,130,68 

Total $490,857.54 

Llabilities. 

Capital stock $ 98,500.00 

Bills payable, accounts, eta 243,793.41 

Deferred 5,716.78 

Surplus 142,817.35 

Total $490,857.54 

Hamer Cotton Mills. 

General Balance Sheet, July 1, 1910. 

Asseta. 

Property and plant $256,734.79 

Otlier assets 61,400.00 

Inventories 62,451.90 

Current assets. 11,529.98 

Deferred assets 3,686.98 

Total $395,803.65 

Llabilities. 

Capital stock $100,000.00 

Due stockholders 61,400.00. 

Current llabilities 211,029.13 

Deferred llabilities 1,651.07 

Surplus 21,723.45 

Total $395,803.65 

On their face thèse statements show the value of stock to be above 
par. But the testimony of the président vvas to the effect that the crédit 
of the mills was such that the debts could not be carried without his Per- 
sonal indorsement, which he was no longer willing to give. There was 
no déniai of this precarious condition of the mills, and it seems to us 



J. H. LANE & CO. V. MAPLE COTTON MILLS 69") 

fhe pivotai fact in the case. Confronted witH dépression in the SoutK- 
em cotton mill industry, with an aggregate indebtedness of $548,23'7.44, 
which the mills could not meet, and with the necessity for capital to 
run the mills, which they could not get, the stockholders undertook to 
devise a plan which would avert threatened disaster to properties which 
seemed to be of very considérable value above the indebtedness. The 
first plan undertaken, under the leadership of Hamer, the président, 
was a consolidation of the three mills, with the notion that the consoli- 
dation would reduce expenses, and that thejiew corporation would hâve 
crédit to carry the indebtedness and provide capital for running ex- 
penses. This scheme was entered upon, and for the purposes of con- 
solidation a new corporation was chartered and organized under the 
name of the Dillon Mills ; but the proposed consolidation was enjoined 
by the District Court, at the instance of the complainants in this case 
on the ground that the statutes of South Carolina made no provision 
for consolidation of such corporations. 

The plan of dissolution and liquidation was then undertaken, and on 
January 16, 1912, the stockholders of the several corporations met and 
passed resolutions directing a sale of ail the corporate assets, and liqui- 
dation and dissolution of the corporations in accordance with the South 
Carolina statute. The complainants were represented by counsel and 
objected to the resolution providing for sale and dissolution on thèse 
grounds : 

"First, that It Is not planned In good faith to go out of business, but for 
the real purpose of transferring the assets of the company to another Com- 
pany and continuing the business; second, that It is not in the Interest of 
the stockholders, and will resuit In a sacrifice of their property." 

The minutes of the meetings show a large majority of the stockhold- 
ers présent. No objection was made to the validity of the proxies, and 
none is alleged in the bill. The complainants applied to the District 
Court for an injunction against the sale, but the application was refus- 
ed; and the sales were made at public auction on March 7, 1912 — the 
Dillon Mill plant to H. J. Haynsworth, who is attorney for the défend- 
ants, for $50,000; the Maple plant to W. M. Hamer, for $155,000; and. 
the Hamer plant to W. T. Bethea, for $190,000. Thèse bids were ail 
assigned to the new corporation, the Dillon Mills, and the property was 
conveyed to it. The new corporation took the property on the terms 
which were intended to be effective, had the original plan of consolida- 
tion been carried out, namely, that the new corporation should issue 
certificates of indebtedness to the amount of $300,000 to provide for 
indebtedness of the old corporations, which could not be paid, and for 
working capital, and issue its own stock for that of the several mills at 
a relative valuation based on the book value of the old stock. The com- 
plainants were présent at the sale and gave notice that its validity would 
be contested. 

[ 1 ] The appellants' first position is that there was no real sale and 
dissolution, but a consolidation contrary to the law of the state. The 
statute of the state confers on the majority of the stockholders the 
power to sell the assets and dissolve the corporation. One who takes 
stock in a corporation in the state does so in the face of the statute, and 
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takes his stock subject to that power of the majority. Judicîal author- 
ity does not extend to enjoining fhe exercise of a right conferred by 
législative authority. The courts cannot pass upon the question of ex- 
pediency of dissolution and sale, for that is tJie very question which the 
Législature has authorized the majority of the stockholders to décide. 
Judicial inquiry is limited to the regularity of tlie proceedings and the 
good faith of the majority. In such an inquiry into the good faith of 
the majority a guiding principle is that, in taking corporate action 
under the statute, the majority act for the corporation, are therefore 
trustées for ail the stockholders, and cannot use their statutory powers 
for their own advantage to the détriment of the minority. The princi- 
ples stated are supported by many authorities. Windmuller et al. v. 
Standard Distilling & Distributing Co. (C. C.) 114 Fed. 491 ; Slattery v. 
Greater New Orléans Realty & Development Co. et al., 128 La. 871, 55 
South. 558; Oglesby v. Attrill, 105 U. S. 605, 26 h. Ed. 1186; Nashua 
Savings Bank v. Angle- American Land, Mortgage & Agency Co., 189 U. 
S. 221, 23 Sup. Ct. 517, 47 L. Ed. 782; Equitable Real Estate Co., 
Limited, v. National Surety Co. et al., 133 La. 448, 63 South. 109. 

The courts cannot say that the discretionary power of the majority 
conferred by the statute does not extend to the dissolution of a prosper- 
ous corporation, or to a dissolution which vvill probably resuit in practi- 
cal consolidation by the purchase of the property by another corpora- 
tion. The fact that the state has not provided for consolidation without 
a dissolution of the corporation and sale of the property by no means 
implies that there is any policy of the state against dissolution and sale 
resulting in consolidation. A sale by trustées carries not only the right, 
but the duty, to sell to anybody who offers the highest price ; and it is 
of no conséquence that the purchaser intends to carry the property into 
another corporation, and pay his bid by the stock of the new corpora- 
tion, if the persons entitled to the proceeds of sale agrée to take that in 
payment. It is true that the dissolution of a prospérons corporation 
without fair reason may be évidence for considération in deciding 
whether the dissolution was not entered upon for a f raudulent purpose. 
So, also, where no just cause appears for dissolution and sale, the fact 
that the dissolution and sale were expected to resuit in merger into 
another corporation, and that they did actually so resuit, to the détri- 
ment of the minority stockholders, may be évidence of bad faith. 

[2] But thèse conditions do not exist hère. There was the necessity 
for money and crédit which the mills could not obtain; and some 
change was absolutely essential to the conduct of the business. The 
plan of dissolution and sale with the formation of a new corporation to 
protect the property from sacrifice at the sale by consolidation may not 
hâve been a wise one, but there is nothing in the record to show that it 
was not taken in good faith. The complainants were invited to join in 
the scheme on equal terms and participate in any advantage which 
would accrue to the stockholders, or to suggest some other plan of re- 
lief. They declined to co-operate or to make any suggestion. It will 
hardly be denied that in anticipation of a sale any number of stockhold- 
ers hâve a right to combine to protect themselves by bidding at the sale, 
if they allow ail other stockholders the privilège of joining with them. 
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in the enterprise. When no effort is made to shut him out, the minority 
stockholder can claimno protection except compétition at a public sale. 

The cases relied on by appellants gave relief to the minority stock- 
holders on the ground that the forms of law had been used by the 
majority to get an advantage for themselves at the expense of the 
minority. Ervin & Others v. Oregon Ry. & Nav. Co. (C. C.) 27 Fed. 
625 ; Jones et al. v. Missouri-Edison Electric Company et al., 203 
Fed. 945, 122 C. C. A. 247; Barrett v. Bloomfield, 64 N. J. Eq. 425, 
54 Atl. 543. There is language in Theis v. Spokane F. G. Co., 34 
Wash. 23, 74 Pac. 1004, which lends color to appellants' position that 
a sale is invalid merely because the anticipated and actual resuit was 
consolidation ; but there the dissolution was to be made of a prospér- 
ons corporation, and the assets turned over to a new corporation for 
the sole purpose of getting rid of a disagreeable stockholder, who re- 
fused to sell his stock. Without indorsing the doctrine of the case, 
we may say it is far from holding that a corporation which cannot 
manage its debts may not sell at public auction the corporate assets 
under statutory authority, when the expected resuit of the sale will 
be such consolidation with other corporations as to give equal oppor- 
tunity of protection to ail stockholders, and a new corporation strong 
enough to manage the indebtedness, and thus prevent suspension. In 
Riker V. United Drug Co., 79 N. J. Eq. 580, 82 Atl. 930, Ann. Cas. 
1913A, 1190, the purpose and effect of the scheme proposed was to 
consolidate a prospérons New Jersey corporation with a corporation 
of Massachusetts, contrary to the laws of New Jersey. It is of some 
importance to observe that in the cases relied on the transfer was not 
made as in this instance by a public sale. 

It does not appear how far those bidding would hâve run the prop- 
•erty ; but the sales were open and f air, and everybody was f ree to 
bid. The complainants were offered the opportunity to come in with 
the majority; but they were not compelled to do so, as they would 
hâve been in case of consolidation without a public sale. They had a 
right to stand out and bid, or procure other bidders, and take their share 
of the proceeds of the sale. But their right did not extend to the point 
of depriving other stockholders of the privilège of bidding in common 
to prevent a sacrifice of the property, or to promote a merger as a 
means of procuring money and crédit necessary to continuation of the 
business. Bowditch v. Jackson, 76 N. H. 351, 82 Atl. 1014, Ann. Cas. 
1913A, 366; Werle v. Fiint Co., 125 Wis. 534, 104 N. W. 743. 

[3] It is true that the property did not bring its full value. But the 
plaintiffs are not in a position to hâve the sale set aside on that ground, 
since the notice given by them that the sale would be contested would 
drive off bidders. Inadequacy of considération will not avoid a sale, 
where, as in this case, no advantage is taken of the parties complaining, 
and where they are invited to unité in the bidding, and are présent 
and able to bid in their own interest. 

[4] It was argued in this court that the sale was invalid, because 
the property was bid off by the trustées and their attorney at a sale 
made by themselves. The objection would, to say the least, be of most 
serions import, had it been made before the District Court, and error 
assignée in the court's finding on it. Michoud et al. v. Girod et al.. 
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45 U. S. 503, 11 L. Ed. 1076; Scottish-American Mtg. Co. v. Gowney, 
70 S. C. 229, 49 S. E. 569, 3 Ann. Cas. 437 ; McCallum v. Grier, 86 
S. C. 162, 68 S. E. 466, 138 Am. St. Rep. 1037. But the sale ^A^as 
treated by the District Jtidge as having been made to the Dillon Mills 
on behalf of the majority stockholders, and his opinion gives no in- 
timation that objection was made on the ground that a trustée could 
not bid off property at his own sale. A point not presented to the 
court below, and passed on, cannot be considered by this court. Fine 
River Logging Co. v. United States, 186 U. S. 279, 22 Sup. Ct. 920, 

46 L. Ed. 1164; Missouri Pacific Railway Co. v. Fitzgerald, 160 U. S. 
575, 16 Sup. Ct. 389, 40 L. Ed. 536. 

Affirmed. 



POWEE & IRRIGATION CO. 0¥ CLEAR LAKE v. BANK OF WOODLAND 

et al. 

(Circuit Court of Appeals, Nlnth Circuit October 4, 1915.) 

No. 2499. 

Courts <g=:>312 — United States Coubts — Jueisdiotion — Assigned Cause of 
Action — "Chose in Action." 

Judicial Code, § 24 (Act March 3, 1911, c. 231, 36 Stat. 1091 [Comp. St. 
1913, § 991]), provides that no district court shall hâve cognizance of any 
suit, except upon foreign bills of exchange, to recover upon any chose In 
action in favor of any assignée or subséquent holder, unless such suit 
might hâve been prosecuted in such court if no assignment had been made. 
Clv. Code Cal. § 1688, provides that a contract is extinguished by its re- 
scission. Section 1689 spécifies the cases in which a party may rescind, 
and section 1691 provides that rescission, when not effected by consent, 
can be accompllshed only by the use of reasonable diligence to rescind 
promptly and to restore everything received under the contract. A com- 
plaint in two counts alleged that défendants were indebted to V. for 
money had and received, and that V. had assigned his clalm to plaintiff. 
The third count alleged that défendants agreed to sell V. certain corporate 
stock, to be paid for at times therein speclfied ; that the stock was to 
be delivered in escrow untll the payments provlded for were made ; that 
pursuant to the agreement V. had pald certain speclfied sums ; that whlie 
the agreement was in full force défendants resclnded It, and notified V. 
thereof, and that his rights and privilèges had terminated; that they 
thereupon received the stock from the escrow holder, but that, notwlth- 
standlng the rescission, they had not repaid to V. or to plaintiff any of 
the money so paid by V.; and that V. had assigned to plaintiff ail his 
clalms of every klnd growing ont of the contract and Its alleged rescission 
and cancellation. Ileld, that the real basls of the action was the con- 
tract, and the action was one on a "chose in action," within section 24, 
and not one on an implled obligation to repay the money paid, as the 
complaint dld not show on Its face that the contract was rescinded, that 
défendants had compUed with the conditions essentlal to a rescission, or 
that the attempted rescission was not beeause of some default on the 
part of V. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ SG5-875 ; Dec. 
Dig. ®=>312. 

For other définitions, see Words and Phrases, First and Second Séries, 
Chose In Action.] 

^=»FoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Second 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Action by the Power & Irrigation Company of Clear Lake against 
Bank of Woodland and others. The action was dismissed on demur- 
rer (213 Fed. 109), and plaintiff brings error. AfHrmed. 

This action having been dismissed by the court below on demurrer for lack 
of jurisdiction, we hâve to see whether the complaint brought the case witMa 
its jurisdiction. 

It contains three counts. The first allèges the incorporation of the plain- 
tiff under the laws of the state of Arizona on the 9th day of April, 1913, and 
the incorporation under the laws of the state of California of Ôie défendants 
Bank of Woodland, Capay Ditch Company, and Stephens Agricultural & Live 
Stock Company, and that each of the indlvidual défendants is a résident and 
citizen of California. It then allèges that on the 24th of March, 1912, the 
défendants became indebted to one Vandercook in the sum of $167,429.30 for 
money had and received by them from him, and that while the défendants 
vvere so indebted he, for a valuable considération, assigned his claim and de- 
mand to the plaintifC, who remains the lawful owner and holder thereof, no 
portion of which indebtedness has l)een paid, and that the whole of the 
principal sum, together with légal interest thereon from March 24, 1912, re- 
mains due and owing from the défendants to the plaintiff. 

The second count makes the same allégations respectlng the incorporation 
of the plaintiff and the défendant companies, and the citizenship and résidence 
of the individual défendants, and also allèges that, on or about March 24, 
1912, the défendants became indebted to Vandercook in the sum of $117,127.79 
for money paid ont and expended by him at the spécial Instance and request of 
the défendants, and to and for their use and benefit, and that while they were 
so indebted Vandercook, for a valuable considération, assigned his claim and 
demand therefor to the plaintiff, who remains the lawful owner and holder 
thereof, no portion of which indebtedness has been paid, and the whole of • 
which principal sum, as well as interest thereon, remains due and owing from 
the défendants to the plaintiff. 

The third count repeats the allégations respecting the incorporation of the 
plaintiff and the défendant companies, and the citizenship and résidence of 
the individual défendants, and further allèges that on the 19th of January, 
1907, Vandercook entered into an agreement in writlng with the défendants 
wherein and whereby he agreed to buy and the défendants to sell to him 9,860 
shares of the capital stock of the Yolo County Consolidated Water Company, 
a corporation, for the sum of $45 per share, payable as foUows: $91,250.00 on 
said 9th (19th) day of January, 1907, and the balance In cash and bonds as 
foUows: $3.33 per share in gold coin on the 15th day of January, 1908, $3.33 
per share in gold coin on the 15th day of January, 1909, and the balance, 
amountlng to $258,750 in the bonds of a certain corporation of the state of 
California known as the Central California Power Company ; that the agree- 
ment further provided that ail of the said 9,860 shares of the capital stock 
of the Yolo County Consolidated Water Company should be properly indors- 
ed and placed in escrow with the California Safe Deposit & Trust Company, a 
corporation of California, as escrow holder, to be dellvered as specified ; that 
ail of the said bonds of the Central California Power Company should also be 
placed in escrow with the said California Safe Deposit & Trust Company as 
soon as they should be issued, to remain with the Trust Company until aU 
cash payments provided for in the agreement between Vandercook and the 
défendants should be fuUy made, and until the said bonds should bave a 
market value of 90 per cent, of thelr par value, and upon the attalning of 
that value the Trust Company should deliver the stock of the said Yolo Coun- 
ty Consolidated Water Company to Vandercook and the said bonds to the 
défendants; that any and ail money which might be expended by the Yolo 
County Consolidated Water Company prior to the delivery by the escrow 
holder to Vandercook of the said stock, for permanent betterments or impro'Vfe- 
ments, or for the acquisition of any addltional property required for a water 
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System and for the storage of water, sliould be repaid to the Tolo County 
Consolidated Water Company by Vandercook ; that Vandercook might pay eut 
to persons from whom contracta or options were held by the Yolo County 
Consolidated Water Company the moneys due, or vvhieh should become due 
thereon, and that Vandercook should bave the further right to procure ex- 
tensions of such options or any of them to sucb time as would fuUy protect in 
every partlcular the then existing rights of the said company ; that ail pay- 
ments for such extensions made by Vandercook should be made in the name 
and for the use of the said Yolo County Consolidated Water Company ; that 
the shares of the capital stock of the Yolo County Consolidated Water Com- 
pany so placed in escrow and sold to Vandercook should not be subject to any 
Indebtedness of the said corporation, or to any lien or liability, and that the 
said Yolo County Consolidated Water Company should not be indebted In 
any sum whatever when said stock should be fiually delivered as provided in 
the agreement, save and except that a certain bonded indebtedness of the said 
corporation In the sum of $225,000, then outstanding, together with inter- 
est thereon thereafter to become due, should remain a Uability of the said Yolo 
County Consolidated Water Company; that should Vandercook fall to make 
any additional payments of principal or interest therein provided, at the 
time the same became due, or should fail to perform his part of the agreement, 
he should lose ail rights to purchase the property, and ail moneys paid there- 
on should be retaiued as a considération for ttie exécution of the agreement, and 
that he should hâve no rlght to recover any portion of such payments ; that 
Vandercook should pay interest on ail of the outstanding bonds of the Yolo 
County Consolidated Water Company as the same should thereafter become 
due, and that ail deferred payments on the purchase price of the stock of the 
said Yolo County Consolidated Water Company so purchased by him should 
bear interest at the rate of 5 per cent, per annum, payable semiannually, 
from the date of the agreement; that ail net income of the Yolo County 
Consolidatd Water Company arising from Irrigation or otherwise should be 
applied ta such interest 

It Is further alleged In the complaint that Vandercook, pursuant to the 
said agreement, paid to the défendants the said sum of $91,250, $51,250 of 
which vcas paid in cash, and $40,000 in 533 shares of the capital stock of the 
Central Counties Land Company, a corporation, and an additional $25 in 
cash, and that Vandercook duly delivered to the California Safe Deposit & 
Trust Company the bonds of the said Central Californla Power Company in 
the amount of $258,750, and the défendants duly deposited with the same 
Trust Company the said 9,8G0 shares of the capital stock of tlie Yolo County 
Consolidated Water Company ; that thereafter and pursuant to the agree- 
ment Vandercook, on the 29th of March, 1907, paid to the défendants ou ac- 
count of the interest due on said bonds the sum of $2,194.37 ; that thereafter, 
and on the 22d of July, 1907, Vandercook paid to the défendants $8,320.75, 
belng the amount of Interest then due on the purchase price of said stock, at 
the rate of 5 per cent, per annum, pursuant to the said agreement; that 
thereafter, to wit, on the 18th of November, 1907, Vandercook paid to the 
défendants $19,570.75, being ail Interest then due on the said bonds and on 
the purchase price of said stock, and ail interest to become due under tho 
contract to and including April 1, 1908; that the said Yoio County Consoli- 
dated Water Company paid out and expended for the acquisition of additional 
propei-ty for a water System and for the storage of water $86,060.50, sucn 
payments belng made at varions specified dates, ail of which sums, together 
with interest thereon, were, pursuant to the terms of the said agreement, and 
at the spécial instance and request of the défendants, repaid to the said Yolo 
County Consolidated Water Company on the specified dates; that while the 
said contract was in full force and efCect, the défendants, by an instrument 
in writing executed and delivered to Vandercook, extended the time within 
which he was to make payments of ail sums of principal and interest provided 
for In the contract then remaining due and unpaid, together with interest 
due or to become due tliereon, until and Including March 24, 1912. 

The complaint further allèges that thereafter, and while the said agree- 
ment of January 19, 1907, was in fuU force and efCect, the défendants re- 
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sclnded the same, and notifled Vandercook in writlng of sucli rescission and 
cancellation, and tliat his rights and privilèges thereunder had terminated, 
and tliat tliey would no longer be bound thereby, and that the défendants 
thereupon received from tlie said escrovv holder the 9,860 shares of the 
capital stock of the Yolo County Consolidated Water Company, and sold 
and transferred the same to persons otlier than Vandercook and the plaintiff; 
that notwithstanding the said rescission of the said contract, the défendants 
hâve not restored, returned, or repaid to Vandercook or to the plaintifC any 
portion of the moneys so pald to them under the agreement, or so paid to the 
said Yolo County Consolidated Water Company at the request of the défend- 
ants, nor hâve they repaid to Vandercook, or to the plaintifC, the interest, or 
any part thereof, due upon any of the said moneys; that after the said re- 
sci'ssion and cancellation of said contract, to wit, on the 21st day of April, 
1913, Vandercook assigned to the plaintiff ail of hls rights, claims, and in- 
terest of every kind against the défendants growing ont of said contract, and 
its alleged rescission and cancellation, of ail of which claims and demands the 
plaintiff remains the owner and holder ; that the aggregate amount of prin- 
cipal and interest due upon the said claims so assigned to the plaintiff amount- 
ed, at the time of the flling of the complaint, to $284,557.09, for ail of which 
the plaintifC prays Judgment, and for costs of suit. 

Charles S. Wheeler and John F. Bowie, both of San Francisco, 
Cal., for plaintifï in error. 

A. E. Shaw, Bert Schlesinger, S. C. Denson, John S. Partridge, 
Alan C. Van Fleet, Denson, Oooley & Denson, and Mastick & Par- 
tridge, ail of San Francisco, Cal, for défendants in error. 

Before GILBERT and ROSS. Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). Section 
24 of the Judicial Code of the United States, provides, among other 
things, as follows: 

"No district court shall hâve cognizance of any suit (exeept upon foreign bills 
of exchange) to recover upon any promissory note or other chose in action 
in favor of any assignée, or of any subséquent holder if such instrument be 
payable to bearer and be not made by any corporation, unless such suit 
might hâve been prosecuted in such court to recover upon said note or other 
chose in action if no assignment had been made." 

In Bushnell v. Kennedy, 76 U. S. (9 Wall.) 390, 19 L. Ed. 736, the 
Suprême Court expressly declared that under the comprehensive dés- 
ignation "chose in action" are included "ail debts and ail claims for 
damages for breach of contract, or for torts connected with contract." 

It is not contended that if this action is based upon a chose in action 
the court below had jurisdiction. But it is earnestly insisted on the 
part of the plaintiff in error that the action is founded upon an obliga- 
tion imposed by law, the argument being that the complaint shows 
upon its face that the contract therein set out was rescinded by the de- 
fendants in error, to which rescission the plaintiff in error consented 
and thereby became entitled under the law to recover the moneys 
that had been paid by his assignor under the contract. 

Sections 1689 and 1691 Q.f the Civil Code of Califomia provide as 
follows : 
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"Sec. 1C89. A party to a contract may resclnd the same In the foUowing 
cases only: 

"1. If the consent of the party rescindlng, or of any party jointly con- 
tractlng with him, was given by mlstake, or obtalned through duress, menace, 
fraud, or undue influence, exercised by or with the conuivance of the party 
as to whom he rescinds, or of any other party to the contract jointly inter- 
ested with such party; 

"2. If, through the fault of the party as to whom he rescinda, the con- 
sidération for his obligation falls. In whole or in part ; 

"3. I£ such considération becomes entlrely vold from any cause; 

"4. If such considération, before it Is rendered to him, falls In a materlal 
respect, from any cause ; or, 

"5. By consent of ail the other parties." 

"Sec. 1601. Rescission, when not effected by consent, can be accompllshed 
only by the use, on the part of the party rescindlng, of reasonable diligence to 
comply with the following rules: 

"1. He must resclnd promptly, upon dlscoverlug the facts which entitled 
him to resclnd. If he is free from duress, menace, undue Influence, or disabillty, 
and is aware of hls right to resclnd ; and, 

"2. He must restore to the other party everything of value whleh he bas 
received from him under the contract ; or must offer to restore the same, upon 
condition that such party shall do llkewlse, unless the latter la unable or 
posltlvely refuses to do so." 

And section 1688 of the same Code déclares that "a contract is ex- 
tinguished by its rescission." 

We are unable to sustain the contention of the appellant that the 
complaint shows upon its face that the contract therein set out was 
rescinded. Of course, it might hâve been rescinded by the consent of 
the respective parties to it, and upon such rescission it would hâve 
been extinguished ; but so far from the complaint showing any such 
consent and conséquent extinguishment, it shows only an attempted 
rescission on the part of the défendants, without showing the grounds 
therefor. By the express provision of the state statute referred to, 
rescission, when not efïected by consent, can be accompllshed only by 
the use on the part of the party rescindlng of reasonable diligence to 
comply with certain prescribed conditions, one of which is the restora- 
tion to the other party of everything of value which he has received 
from him under the contract. The complaint not only fails to show a 
rescission of the contract by the consent of the parties thereto, but 
fails to show compliance by the défendants with that among other 
conditions prescribed by the state statute. It allèges, after setting out 
certain payments by the plaintiff's assigner : 

"That while the sald contract was in full force and effect, the défendants, 
by an Instrument in wrltlng executed and dellvered to Vandercook, extended 
the time wlthln which he was to make payments of ail sums of principal and 
Interest provided for in the contract, then remainlng due and unpaid, to- 
gether with interest due or to become due thereon, untll and Including March 
24, 1912. * * • That thereafter and while the sald agreement of Janu- 
ary 19, 1007, was In full force and efCect, the défendants rescinded the same, 
and notified Vandercook In wrltlng of such rescission and cancellatlon, and 
that hls rights and privilèges thereunder had termlnated and that they 
would no longer be bound thereby." 

It may be that such attempted rescission by the défendants was be- 
cause of some default or defaults of the plaintifif's assigner. There is 
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nothing to the contrary in the complaint. If so, and the défendants 
were without fault, it would hardly be claimed that the plaintiff would 
be entitled to recover what was paid by its assigner. Joyce v. Shafer, 
97 Cal. 335, 337, 32 Pac. 320. 

We agrée with the court below that the real basis of the action as 
stated in the complaint is the contract therein set out, and that the 
proper détermination of the controversy between the parties dépends 
upon the actions of the parties thereunder and their respective de- 
faults, if any such occurred. 

The judgment is affirmed. 



BUOHLER V. BLACK et al. 

(Circuit Court of Appeals, Nlntli Clrciiit October 4, 1915.) 

No. 2572. 

1. Bqtiity <g=>274 — Pleading — Bill — Amendments. 

Where complainant flled an amendment waiving relief prayed on the 
ground of the invalidity of the foreclosure proceedings, and prayed only 
that the purchasers be decreed to hold as trustées, he impliedly affirmed 
the legality of the purchasers' title. 

[Ed. Note. — For other cases, see Equlty, Cent. Dlg. § 566; Dec. Dlg. 
<g=5274.] 

2. MOBTGAQES ®=516 PoKECLOSURE PUBCHASEBS. 

On foreclosure, a mortgagee may buy in the property sold by the re- 
ceiver. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dlg. § 1518; Dec. 
Dlg. <Ê=>516.] 

3. COBPOEATTONS <S=5312 — PUECHASEBS FOEECLOSUBE SALE. 

A trustée and gênerai manager of a minlng corporation, who did his 
utmost to stave oflf foreclosure of a mortgage, may, the mortgage hav- 
Ing been foreclosed, bld in the property at sale. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1376-1386, 
1388-1392 ; Dec Dig. «S=»312.] 

4. Corporations i®=»209 — Stockholdeb's Action — Lâches — What Consti- 

TUTES. 

Where the trustée and gênerai manager of a minlng corporation, In 
conjunction with the mortgagee, acquired the corporate property at fore- 
closure sale, shareholders who had knowledge of the purchase cannot, 
three years thereafter, the purchasers having expended large sums in 
developing the property, demand that they hold it in trust for the benefit 
of the corporation for particularly in cases of such property Is active 
diligence requlred. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 806, 807; 
Dec. Dig. <S=»209.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Bill by G. J. Buchler against W. W. Black and others. From a 
decree for défendants (213 F. 880), complainant appeals. Affirmed. 

The Sunset Copper Mining Company was a corporation organized under 
the laws of Washington, and owned several minlng claims in that state. It 

^ssFor othar cases see same topio & KBY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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had a board of flye trustées, ooe of whom was Judge Black, reslding In the 
State of Washington. The other four, one of whom was the président, reslded 
at Glens Falls, in the state of Xew îork. In 1904 and 1905 the corporation 
had obtained loans from Ellen C. Baldwin, of New York, in the sum of $29,- 
384.10, which it used in improving Its property, and to secure which it had 
given its mortgages. The mortgages were asslgned to Bell. In 1907 Beli 
threatened to foreclose the mortgages unless the other stockholders would pay 
their proportion of the money due for the annual assessments upon the mining 
propertles. Black, who was opposed to foreclosure, went to New York and 
obtained from Bell an agreement to withhold foreclosure for a year. At the 
end of that year, Black having been unable to provide for the payment of the 
mortgage debt, Bell prepared and sent to ail the stockholders, including the 
appellant hereln, a circular setting forth the condition of the company, its 
debts, and its need of money to do assessment work aiid obtain patents, anù 
stating that the company was in danger of losing its property, and offering 
on his part to advance his pro rata if other stockholders would do the samc, 
and calling attention to the fact tbat a receivership was threatened. lie re- 
cel ved practically no response to the circular. He thereupon wrote to Black, 
asking him to give him the name of a local attorney to act for him in fore- 
closing the mortgages. Black sent him the names of several attorneys, and 
out of the list Bell employed Mr. Sandidge, and thereupon started his action 
in the superior court of Snohomish couuty, Wash., of which court Black was 
the judge. In his complaint Bell set forth the necessity of doing the assess- 
ment work In order to hold the mining claims and the danger of losing tlie 
properties, alleged that the company was whoUy iusolvent, and prayed for 
the appointment of a receiver, and that the receiver be authorized and direet- 
ed to sell the whole or such portion of the property as might be necessary to 
pay the indebtedness of the corporation. He also alleged facts sufficient to 
authorize the foreclosure of the mortgages. Black was also a creditor of 
the corporation in the sum of $10,923.21, as well as a trustée and a stock- 
holder. The complaint and summons were served upon the président of the 
company in New York, who acknowledged in writing that "due and timely 
service" was made upon the corporation. He acknowledged, also, due and 
timely service of a notice of the application for the ai)pointment of a receiver, 
in which notice it was said that on December 9, 1908, or as soon thereafter as 
counsel could be heard, the application Would be presented to the court. 
Black, belng Interested in the litlgation, was disquallfied to hear the suit. A 
neighboring superior judge was called In for that purpose, and on December 
10, 1908, he appointed Fogarty receiver. On Januarj' 30, 1909, a further or- 
der was made appointing Fogarty permanent receiver, and ordering that the 
bond theretofore given by Fogarty as temporary receiver be contiuued aud 
remain in force as his bond as permanent receiver. Black employed an at- 
torney, D. W. Locke, to appear for and represent the corporation in the fore- 
closure suit, and Locke made formai appearance for the company and repre- 
sented it upon the trial, which was had on January 30, 1909, and on February 
20, 1909, he appeared and represented the company on the application of the 
receiver for an order in the course of the receivership, and again he appeared 
for the corporation on April 5, 1909, when the order was made couflrming the 
sale of the propei-ty by the receiver, which had beeii sold on March 20, 1909, to 
Black , and Bell for .ÇlOjOOO ; the total indebtedness of the corporation at 
that time being about $64,000. 

Three years after the date of the sale, the appellant herein filed in the 
court below the présent suit against Black and Bell and the Sunset Copper 
Mining Company, praying that the proceedings had in the state court be de- 
clared null and void, and that they be set aside and canceled ; that the re- 
ceiver's sale to Black and Bell be set aside and canceled ; that an investiga- 
tion be made as to the merits of ail claims against the corporation, and that 
an accounting be had of the moneys received and expended by Black and 
Bell while they acted as trustées of the corporation, and that, if necessary, 
the property of the corporation be sold to pay the bona flde debts ; and 
that Black and Bell be declared to be trustées for and on behalf of the cor- 
poration and its stockholders, and be declared to hold ail of said properties. 
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as trustées for the use and beneflt of the corporation and for Its bona flde 
credltors and stockholders. Thereafter the bill was amended so as to omit ail 
prayer for relief on the ground of the alleged invalidity of the recel yer's sale, 
so that on the amended bill the only question presented to the court below was 
whether or not Bell and Black should be held to be trustées for the benefit of 
the corporation and its credltors and stockholders. The court below, upon a 
hearlng of the issues and the évidence, found the bill to be without equity, and 
dismissed the same. 

O. C. Moore, of Spokane, Wash., and George H. Walker, of Seattle, 
Wash., for appellant. 

W. W. Black, L. L. Black, and Robert McMurchie, ail of Everett, 
Wash., for appellee Black. 

Frank L. Bell, of Glens Falls, N. Y., in pro. per. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
By his amendment to the prayer of the bill, vvhereby he waived re- 
lief upon the ground that the sale of the mining pro'perties to Black 
and Bell was void for alleged want of jurisdiction of the défendant 
corporation and other alleged defects in the proceedings in the state 
court, the appellant left his suit to be determined upon his prayer for 
a decree that the défendants Bell and Black hold the property, the title 
to which they acquired by the proceedings in the state court, in trust 
for the corporation and its credltors and stockholders. The appellant 
dénies that such is the efïect of his amendment; but it seems very 
clear that, having expressly waived relief on the ground of defect of 
title in Bell and Black, and having- confined the relief sought to a 
prayer for a decree that Bell and Black be held as trustées, he im- 
pliedly affirms the légal title so acquired in the proceedings in the 
state court by Bell and Black, and upon équitable grounds seeks only 
to charge the property with a trust. AU the allégations of the bill, so 
far as they relate to the relief which is sought, and which are sup- 
ported by the évidence, are properly to be considered in determining 
the question whether the appellant is entifled to the relief prayed for. 

In substance those allégations are that the mortgages, which were 
assigned to Bell, were for the most part without considération and 
fraudulent; that the claim of Black was illégal and exorbitant, and 
should not hâve been allowed ; that Black and Bell and the président 
of the Company colluded together for the purpose of acquiring fraud- 
ulently the title to the mining properties; that no bona fîde défense 
was made by the company to the suit; that Locke, who appeared as 
its attorney, did not investigate the merits of the case, or the merits 
of any of the claims asserted against the corporation; that the value 
of the property greatly exceeded the sum of $40,000 ; that Black and 
Bell owned and controlled a majority of the stock of the corporation, 
and were in actual control of said corporation; that they carelessly 
mismanaged said corporation, and neglected their duties as trustées 
and officers thereoi, and committed varions breaches of trust. 

The record is searched in vain for any évidence to substantiate the 
charge that Black colluded with Bell, or that either or both colluded 
226 F.— 45 
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with the président of the corporation, to obtain the mining properties 
in controversy. So far from collusion between Bell and Black, the 
évidence is that there was antagonism between them up to the very 
time when they agreed to bid jointly on the property. There is no 
évidence whatever that the mining property was worth more than the 
sum which they bid. The testimony is conclusive that the corpora- 
tion was then, and had been for some years, insolvent. There is no 
évidence that any information was withheld from the appellant, or 
that he was net aware of the condition of the company, and the 
steps which were taken in the foreclosure suit, and ail the proceedings 
in the receivership in the state court. In fact, the appellant requested 
Bell to foreclose his mortgages more than a year bef ore the foreclosure 
suit was commenced, and urged Black to use his influence with Bell 
to bring about a foreclosure. Nor is there any évidence to impeach 
the bona fides of the mortgage debt, or of the claim of Black. Both 
were adjudged to be valid by the state superior court. The évidence, 
moreover, fails to show that either Black or Bell, or any officers of 
the corporation, misapplied the funds of the corporation, and there 
is also total absence of évidence that Black and Bell, or either of them 
dominated the corporation. 

[2, 3] But it is urged that Black, being a trustée and the gênerai 
manager, occupied a fîduciary relation to the corporation, which 
prevented him from purchasing at the receiver's sale, and holding 
adversely the assets of the company, and that the same is true of Bell. 
The contention, so far as Bell is concerned, is disposed of in few 
words. Bell was not a trustée of the corporation, and he never had 
been a trustée, except for one day in the year 1904, when he was tem- 
porarily made trustée to fill a vacancy in the board. Nor had he been 
the attomey of the corporation since the year 1905. He was the 
assignée of the mortgages. There was no reason in law or equity 
why he should not foreclose his mortgages and bid upon the mort- 
gaged property at the receiver's sale. It is true that Black occupied 
a fiduciary relation toward the corporation. But he did not procure 
the commencement of the foreclosure suit. On the contrary, he had 
done ail that he could to prevent or delay foreclosure. Said the 
Suprême Court in Allen v. Gillette, 127 U. S. 589, 596, 8 Sup. Ct. 
1331, 1334 (32 L. Ed. 271): 

"The principle that a trustée may purchase the trust property at a judiclal 
sale brought about by a third party, which he had taken no part in procuring, 
and over which he could not hâve had control, is upheld by numerous déci- 
sions of this court and of other courts of this country." 

At the time of the sale Black, as trustée, exercised no control over 
the property of the corporation. It had ail been placed in the control 
of a court through its duly appointed receiver, and Black, holding 
a claim against the corporation, was as free to bid as a purchaser of 
the property as was any other creditor. Cases applying that principle 
are Starkweather v. Jenner, 216 U. S. 524, 30 Sup. Ct. 382, 54 L. 
Ed. 602, 17 Ann. Cas. 1167, Anderson v. Messinger, 146 Fed. 929, 71 
C, C. A. 179, 7 L. R. A. (N. S.) 1094, and Steinbeck v. Bon Homme 
Mining Co., 152 Fed. 333, 81 C. C. A. 441. The appellant cites the 
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récent décision of the Suprême Court of Washington in Stewart v. 
Baldwin, 149 Pac. 662. But the important distinction between that 
case and the case at bar is found in the material fact that in that 
case the administrator, the vaHdity of whose sale of land was in 
controversy, had filed the pétition for the sale of the land, conducted 
the sale, and purchased the same at his own sale. The opinion in 
that case, with which we are in accord, has, on account of the diS' 
tinction we hâve noted, no application to the case at bar. 

[4] But even if the corporation had ground for impeaching the 
title acquired by Black at the receiver's sale on account of his fîduciary 
relation to the company — and the appellant is in no stronger position 
to attack it than would hâve been the corporation — the right to the 
relief sought is barred by the appellant's lâches. Said the court in 
Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, 23 L. Ed. 328: 

"ïhe doctrine Is well settled that the option to avoid such a sale must be 
exercised within a reasonable time. This has never been held to be any 
determined number of days or years as applied to every case, like the statute 
of limitations, but must be decided In each case upon ail the éléments of it 
which affect that auestion. Thèse are generally the présence or absence of 
the parties at the place of the transaction, their knowledge or ignorance of 
the sale and of the facts which render it voidable, the permanent or fluctuating 
character of the subject-matter of the transaction as afCecting its value, and 
the actual rise or fall of the property in value during the period within 
which this option might hâve been exercised. In fixing this period in any 
particular case, we are but little aided by the analogies of the statutes of 
limitation. * * * In this class of cases the party is bound to act with 
reasonable diligence as soon as the fraud is discovered, or his right to rescind 
is gone." 

In that case a delay of "nearly four years" was held a bar to the 
suit. The appellant in the case at bar had, as we hâve seen, f ull notice 
of ail the proceedings. He waited more than three years after the 
date of the sale before bringing his suit. In the meantime Bell and 
Black had expended $25,000 in assessment work on the claims. I» 
Hoyt V. Latham, 143 U. S. 553, 569, 12 Sup. Ct. 568, 574 (36 L. Ed. 
259) in a similar case the court said : 

"Under the clrcumstances, we think the plalntiff should bave taken imme 
diate action." 

In Patterson v. Hewitt, 195 U. S. 309, 319, 25 Sup. Ct. 35, 37 (49 
L. Ed. 214) the court said : - 

"Indeed, in some cases the diligence requlred Is measured by months, 
rather than by years. * • • And in others a delay of two, three, or four 
years has been held fatal." 

In Pittsburg &I. Co. v. Cleveland I. M. Co., 178 U. S. 270, 20 Sup. 
Ct. 931, 44 h. Ed. 1065, a delay of 21/2 years was held fatal; and in 
Rothschild V. Memphis & C. R. Co., 113 Fed. 476, 51 C. C. A. 310, 
the Circuit Court of Appeals for the Sixth Circuit, in a case quite 
similar to the case at bar, held that an objection made to the sale 
17 months after the date thereof was too late. 

Again, the rule which requires prompt action is held especïally ap- 
plicable to cases in which a sale of mining property is involved. 
Twin-Lick Oil Co. v. Marbury, supra; Johnston v. Standard Mining 
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Co, 148 U. S. 360, 370, 13 Sup. Ct. 585, 37 h. Ed. 480; Pittsburg 
& I. Co. V. Cleveland I. M. Co., supra; Patterson v. Hewitt, supra. 
In lVin-L,ick Oil Co. v. Marbury, the court said : 

"Property worth thousands to-day is wortli nothing to-morrow ; and that 
which to-day would sell for $1,000 at Its fair value may, by the natural cliang- 
es of a week, or the energy and courage of desperate enterpiise, In the same 
time be made to yleld that much every day. The Injustice, therefore, is ob- 
vious of permitting one holding the right to assert an ownership in such prop- 
erty to voluntarily awalt the event, and then décide, when the danger, which 
is over, bas been at the risk of another, to corne in and share the profit." 

In Johnston v. Standard Mining Co. the court said : 

"The duty of Inqulry was ail the more peremptory in thîs case, from the 
fact that the property of itself was of uncertain character, and was liable, as 
is most mining property, to suddenly develop an enormous increase la value." 

We find no error. The decree is affirmed. 



CHICAGO, ST. P., M. & O. RT. CO. v. NELSON. 

(Circuit Court of Appeals, Eighth Circuit. July 7, 1915.) 

No. 4359. 

1. Négligence ®=»136 — Question op Law — Evidence. 

Questions of négligence are not questions of law, justifying direction 
of a verdict, except where ail reasonable men must draw the same con- 
clusions from the évidence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353; 
Dec. Dlg. <S=136.] 

2. Raileoads '©=>400 — Death ce Person on Tback — Négligence — Question 

FOB Jury. 

Proof that a railway company backed wlthout any waming a train 
of five cars over the track, where it knew laborers of a clty were at work 
In constructing a sewer under the track, was sufiiclent to requlre sub- 
mlssion to the jury of the issue whether the company exerclsed due care 
for the safety of the laborers, who, by virtue of an agreement between 
the company and the city, were not trespassers, but rlghtfuUy on the 
track. 

[Ed. Note.— For other cases, see Kailroads, Cent Dig. §§ 1365-1381; 
Dec. Dig. ©=>400.] 

3. Appbal and Eeeob ®=1068 — Habmless Ebbob — Eeeoneous Submission op 

Issues. 

Error in submlttlng to the jury a ground of négligence, arising from 
the fact that there was no substantial évidence to warrant a flnding of 
négligence, was not prejudicial, where the record showed concluslvely 
that it could not possibly hâve affected the resuit of the trial, espeelally 
in View of the statement by the court to the jury that in its opinion the 
évidence on that ground of négligence was tnsufflcient^ 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4225- 
4228, 4230 ; Dec. Dig. (©=1068.] 

4. Railboads <S=5400 — Death of Person on Track — ^Négligence — Evidence. 

An employé of a clty worked on a sewer under the tracks of a railroad 
company, and was killed by a train backing over the track. Workmen 
who were withln a few feet of the employé testified that they did not 
hear any bell. The flreman testiOed that he gave the cord one pull when 

ttssFor other cases see same topic & KEY-NUMBER in ail KeT-Numbered Digests & Indexes 
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the train started, and that the bel! tapped. The engineer testifled that 
the bell was tapped. The train was only from three to six feet from 
the place where the employé was at work. Switching of many trains 
was being conducted at the time. Ileld to authorize the submission to the 
jury of the issue whether the bell was ringing when the train was backing. 
[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1365-1381 ; 
Dec. Dig. ®=»400.] 

B. KAII.R0AD8 <S=»400— Death of Pebson on Tback — Négligence — Failuee 
ïo Keep a Lookout. 

Whether a railway company, backing a train without keeping a look- 
out on the rear of the train, while knowing that men were at work on its 
tracks constructing a sewer for a city, was négligent, was properly sub- 
mitted to the jury, though it was not a custom of the company, when 
backing trains, to hâve a rear brakeman, for there was nothing to show 
that the workman killed by the train knew of the custom. 

[Ed. Note.— For other cases, see Bailroads, Cent. Dig. §§ 1365-1381; 
Dec. Dig. ©=5400.] 

6. Eailroads <S=»367 — Death of Person on Tkack — Négligence — Custom. 
The custom of a railway company not to hâve a rear brakeman when 
backing a train does not relieve It from liabillty for the death of a per- 
son rigbtf ully on the track and struck by the train, if the accident would 
not hâve occurred had due diligence been exercised. 

[Ed. Note.— For other cases, see Bailroads, Cent Dig. §§ 1257, 1258; 
Dec. Dig. <S=5367.] 

i. Masteb and Sebvant «©=203 — Assumption or Risk — APPLicABiuTr or 

DOCTBINE. 

The doctrine of assumption of risk applies only where the relation of 
master and servant exists, and in an action for the death of a person 
struck by a train it is not error to refuse to charge that décèdent assumed 
the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 538- 
543; Dec. Dig. <g=»203.] 

8. Appeal and Ebbob «S^OSD — Pleading ®=?>236 — Questions Eeviewable — 

Discrétion of Trial Court— Allowance of Amendments. 

Allowance of amendment to the complaint rests in the court's discrétion, 
and in absence of abuse of discrétion, it is not réversible error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3825- 
3831; Dea Dig. ®=959; Pleading, Cent. Dig. §§ 601, 605; Dec. Dig. 
<g=»236.] 

9. Pleading €=»236 — Pleadings — Aubndkents. 

The allowance of an amendment to the complaint, In an action for the 
death of a person struck by a backing train, by spedfically alleging that 
at the time of the accident it was the rule and custom of the company 
to hâve a brakeman on the rear car of a moving train when backing, 
was not an abuse of discrétion, for it was immaterial whether there was 
such a rule or custom, 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 601, 605 ; Dec. 
Dig. <®=5236.] 

10. Eailboaus ®=»376 — Death of Pebson on Tback — Evidence — Admissi- 

BILIIÏ. 

An agreement between a city and a railroad company, which permits 
the city to construct a sewer under switch tracks, and which requires the 
city to so construct and maintain the sewer that it shall not damage the 
tracks, and which provides that the city wlU save harmless the company 
from injuries to persons while making the sewer, does not relieve the 
Company from liabillty for death of an employé of the city at vvork on 
the sewer, caused by the négligence of tbe company in backing a train 

^s>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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over hlm, lu the absence of any proof that the employé knew of the 
agreement. 

[Ed. Note.— For other cases, see RaUroads, Cent Dig. §§ 1275-1279; 
Dec Dig. <S=>376.] 

In Error to the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Action by Ingrid Nelson, as administratrix of Nels A. Nelson, 
deceased, against the Chicago, St. Paul, Minneapolis & Oinaha Rail- 
way Company. There was a judgment for plaintifï, and défendant 
brings error. Afïirmed. 

For convenlence the parties will be referred to as they appeared in tbe 
court below, the défendant in error as the plaintiff, and the plaintifl: in error 
as the défendant. The facts material to a détermination of the issues involv- 
ed hereln, as set ont In the complaint, are that plaintiff's intestate, who was 
her husband, was in the employ of the city of Minneapolis, engaged in assist- 
ing in the construction of a sewer in that city, which was to be laid, in part, 
under the tracks of the défendant; the work had been begun near the west 
bank of the Mississippi river and progressed to the east ; that on the day of 
the accident, whlch resulted in the death of Nelson, the work was progressing 
under one of the tracks of the défendant, and it was the duty of the décèdent 
to stand upon said tracks between the rails and hand to tlie workmen in the 
sewer sheathing to be used to prevent the dirt and sand from falling into 
the excavation for the sewer; that at the place where the accident occurred 
there were a large number of switch tracks, over which switching trains were 
continuously running back and forth, causing a great deal of noise; that 
while the décèdent was thus lawfuUy occupied in his employment, facing east, 
the défendant oarelessly and negligently caused a train, consisting of an en- 
gine and five freight cars, to back rapidly, ringing no bell, and having 
placed no flagman or other guard, either at the place where the work was 
being done or on the rear car of the train, or giving any signal or other 
warning of any sort whatsoever of the approach of the train; that by rea- 
son of its négligence the décèdent was run over, and so seriously injured that 
he died soon after from said injuries, leaving a wife and daughter, who were 
whoUy dépendent on him, surviving. 

During the trial the plaintiff was permitted to amend the complaint by 
specifically alleging that at the time of the accident it was the rule and cus- 
tom of the défendant to hâve a bi-akeman or watchman on the rear car of a 
moving train wtien backing. This was against the objections of the défend- 
ant and was excepted to. The answer pleaded contributory négligence and 
want of ordinary care; assumption of risk of said danger; that the sewer 
construction was "done under and by virtue of a contract of license duly en- 
tered into by and between the city of Minneapolis and this défendant, which 
contract bears date July 7, 1913, and that In said work of sewer construction 
the employés of the city of Minneapolis were présent on the premises of the 
défendant, and in, under, and about its switching tracks; and that in said 
contract of license for the construction of said sewer, among other things, it 
is provided by paragraph 5, as follows: 'The said city will so construct and 
maintain said sewer that it shall not at any time damage the tracks or other 
property of said railway Company, or be a menace to the safety of its opéra- 
tion, and will indemnify and save hannless the said railway company from 
ail loss and damage to its tracks, roadbed, structures, roUing stock, and its 
other property, and from injuries to persons and to their property, caused 
while making, maintaining, or repairing the said sewer across the land of 
said railway company.' " 

The trial was to a jury, which returned a verdict for the plaintiff. A mo- 
tion for a new trial was filed by the défendant and by the court overruled. 
The assignments of error are 30 in number, many of them merely répétitions, 
and others to the effect that the verdict of the jury was against the évidence 
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and against the law. The assignments of error upon which tlie défendant, In 
Its brief, relies for a reversai are: (1) The refusai of the court to direct 
a verdict in its favor. (2) That the court erred in submltting to the jury the 
question of négligence in running the train at a hlgh rate of speed. (3) That 
the court erred in submitting to the jury the question whether the bell on 
this engine was ringing when the train backed. (4) That it was error to sub- 
mlt to the jury the question whether it vi^as négligence on the part of the 
défendant in not having a guard at the place of the accident or on the rear 
car of the train whlle it was bacUing. (5) That the court erred in refusing 
to instruct the jury that the décèdent assumed the risk, in the absence of 
proof that it was the custom of the défendant to hâve a man on the rear car 
of a train when backing. (6) That it was error to refuse the Introduction 
by the défendant of its contraet with the city of Minneapolis in relation to the 
construction of the sewer under its tracks. 

George W. Peterson and James B. Sheean, both of St. Paul, Minn., 
for plaintiff in error. 

Jesse Van Valkenburg, of Minneapolis, Minn., for défendant in 
error. 

Before ADAMS, Circuit Judge, and TRIEBËR and REED, Dis- 
trict Judges. 

TRIEBER, District Judge (after stating the facts as above). [1] 
Did the court err in refusing to direct a verdict in favor of the de- 
fendant? The gênerai rule is that questions of négligence do not 
become questions of law, which justify the direction of a verdict, 
except where ail reasonable men must draw the same conclusions 
from the évidence. Kreigh v. Westinghouse, Church, Kerr & Co., 
214 U. S. 249, 258, 29 Sup. Ct. 619, 53 L. Ed. 984; Delk v. St. L. & 
S. F. Ry. Co., 220 U. S. 580, 31 Sup. Ct. 617, 55 L. Ed. 590; Hart 
V. Northern Pacific R. Co., 196 Fed. 180, 116 C. C. A. 12. 

[2] In our opinion the plaintiff was entitled to hâve the cause sub- 
mitted to the jury upon the undisputed évidence. That évidence 
established that the décèdent was on the track in the discharge of his 
employment by the city, engaged in the construction of a sewer 
under the defendant's tracks; that an excavation had been made 
between thèse tracks, and he was handing to the workmen below 
sheathing necessary in the construction of the sewer; that while 
so employed a train, consisting of a locomotive and five freight cars, 
backed to the place where he was at work, ran over him and in- 
jured him so seriously that he died shortly thereafter from said 
injuries; that there was no guard at that place to wam him, nor 
a brakeman on the rear end of the train to warn the décèdent or 
signal to the engineer of the danger to one on the track in order that 
he might stop the train and prevent the destruction of human life. 
Evidence that a railway company backed a train of five cars over 
a place where it was known laborers were engaged in work, without 
any précautions to warn them of the approach of the train whereby 
the injury could hâve been prevented, is clearly sufïicient to require 
the submission to the jury whether the railway company exercised 
due care for the safety of men working at that place, when, as was 
conceded by counsel for the défendant at the trial, the décèdent 
was not a trespasser but was rightly there. Grand Trunk Railway 
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Co. V. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Chicago 
& Erie R. R. Co. v. Shaw, 116 Fed. 621, 54 C. C. A. 77. The facts 
clearly were of such a nature that ail reasonable men would not draw 
the same conclusion from them, especially that there was no négli- 
gence. 

[3] The question of whether the train was run at a négligent rate 
of speed ought not to hâve been submitted to the jury, as there was 
no substantial évidence to warrant such a finding. While it is a 
well-recognized principle of law that any error in the charge to the 
jury is presumed to be prejudicial, the record in this case shows 
conclusively that it could not possibly hâve affected the resuit of 
the trial, especially in view of the statement by the court to the 
jury that in its opinion the évidence on that allégation was insufficient. 

[4] The submission to the jury of the question whether the bell was 
ringing when the train was backing was clearly proper. The work- 
men engaged in the construction of the sewer, and who were within 
a few feet of the décèdent, ail testiiied that they did not hear any 
bell. The fireman on the locomotive testified that he gave the cord 
one pull when the train started and that it tapped. The engineer 
testified that it was tapped, but neither he nor the fireman testified 
that it was ringing while the train was backing. Besides, consider- 
ing the distance of the locomotive from the place where the décèdent 
was standing, being five car lengths from the end of the train, the 
noise in a railroad yard having about twenty switching tracks, and 
where the switching of may trains was being conducted, it would 
hardly be a sufficient warning under the circumstances, especially 
if, as claimed on behalf of the défendant, the train was only from 
three to six feet from the place where the décèdent was at work. 

[5, 6] The court properly submitted to the jury the question whether 
the défendant was guilty of négligence in not keeping a lookout on 
the rear of the train, knowing that men were at work On its tracks. 
The fact that it was not the custom of the défendant when backing 
its trains to hâve a rear brakeman does not relieve it of responsibility 
for an injury caused by reason of such omission. There is nothing 
to show that the décèdent knew of this custom. Besides, custom 
cannot excuse négligence, and will not relieve from liability, if the 
injury would not hâve occurred, had due diligence been exercised. 
Parker v. Cushman, 195 Fed. 715, 117 C. C. A. 71; American Car 
& Foundry Co. v. Uss, 211 Fed. 862, 868, 128 C. C. A. 240, 426. 
Had there been a brakeman on the rear end of the train to warn the 
décèdent or the engineer in charge of the locomotive, the accident 
could not hâve occurred. 

[7] Nor was it error to refuse to charge the jury that the décèdent 
had assumed the risk, as that doctrine only apphes where the rela- 
tionship of master and servant exists. There was no substantial évi- 
dence whatever that the décèdent was guilty of contributory négli- 
gence. Still the court submitted that issue to the jury, and the find- 
ing was against the défendant. The décèdent had a right to be on 
the tra;ck, and the défendant knew he was there. 

[8, 9] The permission by the court of the amendment to the com- 
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plaint was a matter of discrétion, and in the absence of an abuse of 
such discrétion it will net constitute réversible error. In this case 
there was no such abuse of discrétion. Peaslee v. Railway Transfer 
Co., 120 Minn. 347, 350, 139 N. W. 613. Nor was it really material, 
as hereinbefore stated, whether it was a rule or custom of the défend- 
ant to hâve a brakeman on the rear end of the train when backing. 
When a person is rightfully at a place with the knowledge of the 
railroad company, the most that it can claim is that the question of 
contributory négligence be submitted to the jury, which was done in 
this case. 

[10] The refusai of the court to admit in évidence the agreement 
between the défendant and the city of Minneapolis was clearly riglit. 
There was no proof that décèdent knew of it, and the agreement only 
afïected the rights of the contracting parties. The défendant recog- 
nized that to be the law, for in its answer it states that it had served 
a notice of liability over, and a tender of défense of this action to the 
city. 

The verdict is amply sustained by the évidence, and a careful ex- 
amination of the record fails to show any réversible error. The 
judgment is affirmed. 



VANDALIA R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. May 20, 1915. Eehearing 
Denied July 28, 1915.) 

No. 2164. 

L Caebiebs <S=332 — Regxjlation — Rebating. 

Tbe Elkins Law (Act Feb. 19, 190.3, c. 70S, § 1, 32 Stat. 847, as preserved 
by amendment by Act June 29, 1906, c. 3591, § 2, 34 Stat. 587 [Comp. St. 
1913, § 8597]), making it an offense to give a rebate whereby any property 
shall, by any devlee whatever, be transported at a less rate than that 
named in the tariffs, aims to prohibit, uot only discrimination between 
shippers, but any dejparture from the tariff rates, irrespective of its actual 
discriminatory effect; and that the full tarife rate is collected does not 
négative the possibllity of a rebate in respect thereto, either In a lump 
cash sum in advance, or by later or earller indirect payments. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. <S=>32. 

What constitutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Roblnsoa 
Commission Co. v. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

2. Cabbiers (S=32 — Rebate — Loan. 

Under such provision, a railroad whose charter dld not permit it to 
loan money, or to buy and sell coal lands, which, through a company it 
organized, contracted vrith a coal company to loan it a large amount upon 
notes bearing interest at 2 per cent., and borrowed the amount on its owu 
notes, with interest payable at 4 per cent., and to which the coal land 
was to be conveyed as security for the loan, and which at its own cost 
constructed tracks on the land and obtained the coal company's exclu- 
sive tonnage, a minimum being flxed for each year, and to which the 
coal company agreed to sell coal for its use at $1.20 per ton, sub.lect to 
change according to the wage and mining scale, was guilty of an un- 

«ssF'or otliar cases se* same topic & KET-NUMBER In ail Key-Numbered Dlgests & Indexée 
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lawful rebatlng, where the fact that the railroad had never had difficulty 
In getting coal at the laarket prlce, sometimes less than tlie agreed price, 
justifled the jury in finding that such provision was a subterfuge and of 
no value. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 83-85; Dec 
Dig. ©=32.] 

3. Criminal Law 1^=5829^ — Prosecution fob Rebating — Requbsted Instruc- 

tions — GiVEN Instructions. 

In a prosecution for rebating under the Elkins Law (Act Feb. 19, 1903, 
c. 708, § 1, 32 Stat. 847, as preserved by amendment by Act June 29, 1906, 
e. 3591, § 2, 34 Stat. 587 [Comp. St. 1913, § 8597]), there was no error in 
refusing defendant's request to charge that devices for rebates are not 
prohibited, unless property of the shipper was transported at a less rate 
than that named in the defendant's published tariffs, where the court had 
previously polnted out the necessary éléments of the ofEense. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011; Dec. 
Dig. cg=>829.] 

4. Carriers <S=>38 — Prosecution foe Rebating — Instructions. 

In a prosecution for rebating under the Elkins Law (Act Feb. 19, 1903, 
c 708, § 1, 32 Stat. 847, as preserved by amendment by Act June 29, 1906, 
c. 3591, § 2, 34 Stat. 587 [Comp. St. 1913, § 8597]), the statement of the 
court, after setting out the language of the act and discussing the alléga- 
tions as to a device and the intention of the parties, to the effect that the 
indictment concluded with a charge that the défendant, through the device 
named, unlawfuUy gave a rebate to a named shipper in the transporta- 
tion of property in Interstate commerce, was not objectionable as allowing 
the jury to find that the mère concoction of the device, without transpor- 
tation at a reduced rate, would justify a conviction. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. ®==>38.] 

In Error to the District Court of ihe United States for the East- 
ern District of IlHnois; Francis M. Wright, Judge. 

The VandaHa Railroad Company was convicted o£ rebating, and it 
brings error. Affirmed. 

In 1905, the Lumaghi Coal Company, whose property was located on the 
Unes of the Vandalia Railroad Company, was désirons of purchaslng addltion- 
al property on some of which, at least, it held options. It had not the 
necessary money, and, as its président testifled, It was not in a position to 
borrow it at 2 per cent, interest as a regular banking proposition or from 
any ordinary sources, and would not hâve undertaken the purchase of the 
9,Cl!0O-acre tract, at a cost of $260,000, If compelled to pay the ordinary rates 
for money at that time. And so it applied to the Vandalia Railroad Company 
for a loan. This company, b€ing unable under Its charter either to loan money 
or to buy and sell coal lands and because of other practical difflculties, caused 
the Vandalia Minerai Company to be organized, which had the necessary 
powers. Being, however, without charter power to own stock of this latter 
Company, it caused the stock to be held for it by the Granité Improvement 
Company. The controUing interest in both the Granité Improvement Com- 
pany and the Vandalia Railroad Company was owned by the Pennsylvania 
Company. It is conceded by appellant that, for the pui-poses of this case, ail 
of the acts and doings of the Minerai Company and of the Granité Improve- 
ment Company are to be eonsidered the acts of the Vandalia Railroad Com- 
pany. 

Thereupon, in 1905, supplemented in 1906, a contract was made bétween the 
Vandalia Kailroad Company, Vandalia Minerai Company, Lumaghi Coal Com- 
pany, and Louis F. and Joseph D. Lumaghi. Treating the Minerai Com- 
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pany as If It were the Vandalia Bailroad Company, the contract, In sub- 
stance, provided for a loan by the Vandalia Company to tbe Ooal Company of 
$260,000, evidenced by notes of $20,000 each, bearing interest at 2 per cent, 
and falling due at the rate of one a year. The coal lands in question were 
to be conveyed to the Vandalia practically as security for the loan and were 
to be proportlonately conveyed to the Coal Company on payment of each 
note. The Railroad was to construct, wlthout cost to the Coal Company, 
tracks to such coal openings as might be developed ; but it retained the right 
to use such tracks for the gênerai business of the road and to remove them 
on failure of the Coal Company to operate the mines for three years. The 
Coal Company agreed to fumish the necessary right of way wlthout cost to 
the railroad. The Railroad Company agreed to haul the tonnage mined from 
this property and other property of the Coal Company to East St. Louis at 
as low a rate as the gênerai rate for llUe tonnage of any railroad entering 
East St. Louis. The Coal Company agreed that the Railroad Company should 
oe the exclusive carrier of ail its coal and minerais from ail of its property, 
and that a violation thereof should cause a forfeiture of its right to the 
property. A minimum tonnage was flsed for each year. The Coal Company 
agreed to sell to the Railroad Company such coal as it might désire to buy 
for Company use at $1.20 per ton, based upon the then wage scale and min- 
ing scale, and subject to Increase or decrease as such scales should Increase 
or decrease, and to release the Railroad Company from liability for damage 
to any building located near the tracks, whether occasioned by flre from loco- 
motive sparks or otherwise. It was further agreed that, if the Ooal Company 
should default on any Interest note for six months, the Railroad had the 
option of surrendering the notes and being released from any further obliga- 
tion to convey the land. Every conveyance by the Railroad Company to 
the Coal Company was to contain a condition of forfeiture if the coal were 
not delivered exclusively to the Railroad Company for carriage. 

At the time the contract was made, the Railroad was paying, not $1.20, but 
$1.10, per ton for its coal. It had never had any treuble in getting coal at 
market rates. Since the contract it had bought its coal from ail the mines on 
its Unes in proportion to the production by each during the prior year. While 
the price paid to the Coal Company was sometimes above and sometimes be- 
low the market, it was the same that was paid to the other companies. Whlle, 
at one time, certain operators along its Une had fixed a minimum price to be 
charged the Railroad, it had had no difficulty in buying In other markets. 
The chief clerk In the gênerai manager's office of the Railroad, who testifled to 
thèse facts, said on cross-examination that, if the contract in question had 
not been made, it vfould hâve been possible for ail the coal owners In tha 
vicinity to hâve combined into one association for the purpose of raising the 
price of coal to much in excess of $1.20 per ton. 

The contract did not speeify how the lender was to raise the money. In 
fact, it procured $240,000 from a bank, giving its notes, payable just as the 
Coal Company notes were payable, except that the Interest was 4 per cent 
Instead of 2 per cent In each of the years, 1910, l&ll, and 1912, shipments 
were made by the Coal Company pursuant to the contract The notes fall- 
ing due in each of thèse years were paid by the Coal Company to the Rail- 
road Company and by the Railroad Company to the bank, with the resuit that 
the Railroad Company paid In each of thèse years, on account of the money 
borrowed by it, a considérable sum in excess of the interest that it received 
on the money loaned by it. The Coal Company paid the tarifC rate at the 
time of and for each transportation transaction referred to in the indietment. 

The Vandalia Railroad Company, which ofCered no évidence, was found guil- 
ty under an indietment charglng It with having glven the Coal Company a 
rebate by means of the device as hereinabove set forth in respect to the trans- 
portation of certain specified car loads of coal whereby they were transport- 
ed at a less rate than that named in the published tarifEs, in violation of sec- 
tion 1 of the Elkins Law (Act Feb. 19, 1903, c. 708, as preserved by the 
amendment in Act June 29, 1906, c. 3591, § 2, 34 Stat 587). The several 
counts were based ou shipments made ta the years 1910, 1911, and 1912, re- 
spectively. 
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Thomas W. White, of St. Louis, Mo., and L. O. Whitnel, of East 
St. Louis, 111., for plaintiff in error. 

Chas. A. Karch, of East St. Louis, 111., and Henry S. Mitchell and 
August G. Gutherin, for the United States. 

Before BAKER, KOHLSAAT. and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). While a 
number of errors are assigned, but two hâve been argued: (1) The 
refusai of the court to direct a verdict for défendant; (2) the refusai 
to charge as requested. 

[1] L No question of discrimination, whether just or unjust, by the 
Railroad as between competing coal companies is involved. The in- 
dictment charges a concession or rebate — a departure from the tariff 
rate in respect to the transportation of certain car loads. Giving a 
rebate "whereby any such property shall by any device whatever be 
transported at a less rate than that named in the tarifïs" is one of the 
offenses enumerated in section 1 of the Elkins Lav/. The contract, the 
exécution of the 4 per cent, notes and the 2 per cent, notes, their pay- 
ment, and the resulting payment of the excess interest for and during 
the year in vs^hich the acts of transportation mentioned in the indictment 
occurred, are alleged in the indictment to constitute the device by means 
of which the Railroad knowingly and willfully gave the Coal Com- 
pany a rebate in respect to the transportation in Interstate commerce 
of the specified property "whereby said property was transported at 
a less rate and charge tlian that named in the tariffs." 

The statute evidently aims to prohibit, not only discrimination as be- 
tween shippers, but departure from the tariff rates, irrespective of its 
actual discriminatory effect. The history of this législation demon- 
strates that both discriminations and rebates hâve ever been sought 
to be hidden under the most subtle diguises. Every device that seeks 
to cover up either a rebate or a discrimination in interstate transporta- 
tion is denounced by the statute, provided only, as to a rebate, that 
thereby the property is actually transported at less than the tariff 
rate. That the full tariff rate is collected at the time of transporta- 
tion does not négative the possibility of a rebate in respect thereto. 
The rebate may be in a lump cash sum in advance (United States v. 
Union Stockyards, 226 U. S. 286, 33 Sup. Ct. 83, 57 L. Ed. 226), or 
by later or earlier indirect payments (G. R. & L Ry. Co. v. United 
States, 212 Fed. 577, 129 C. C. A. 113). 

[2] While it is conceded that, if the effect of a contract to purchase 
tonnage would be to give an undue préférence or advantage, such a 
contract would corne within the inhibition of the Elkins Law, it is con- 
tended that a similar resuit would not follow if the effect were to 
cause only a departure from the tariff rate. In the Union Stockyards 
Case, however, a cash bonus, paid to a shipper for locating next to 
the stockyards, and giving the stockyards the exclusive transportation 
of its property, was denounced, not merely as an unjust discrimina- 
tion, but specifically as a departure from rates which were not, but 
ought to hâve been, and, for the purposes of the case, were treated 
as if, published; and the Grand Rapids & Indiana Railway Company 
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was convicted under an indictment which charged the giving of a re- 
bate alone, not a discrimination. 

If, then, a direct cash payment for exclusive tonnage is a rebate in 
respect to property transported under such a contract, any device 
whereby a similar payment is made cornes within the prohibition of the 
statute. A loan at less than the market rate of interest, like a lease 
at less than market rental (C, C, C. & St. h. Ry. Co. v. Hirsch, 204 
Fed. 849, 853, 123 C. C. A. 145), is, in effect, a gift of the différence 
between the contract and the market rate, and is, in every respect, 
équivalent to a direct payment of that amount of nioney. The évi- 
dence detailed above shows clearly that, under ail the circumstances, 
2 per cent, was far below the market rate, and that the payment of 
at least the différence between 2 per cent, and 4 per cent., if given for 
the exclusive tonnage privilège, would be an unlawful rebate. 

It is contended, however, that there were other considérations given 
by the Coal Company in addition to the exclusive tonnage; that the 
burden of proof is on the government to establish that thèse other con- 
sidérations were not worth the entire différence between the 2 per cent, 
and the market rate of interest; and that the government has failed 
to make any such proof. Specifically, the défendant claims that the 
agreement to furnish coal at $1.20 a ton, subject only to the change 
in the wage scale and mining scale, was a considération of great value. 
The implication is that the jury was bound, in the absence of direct 
proof, to consider that this value exceeded what would otherwise hâve 
been a rebate. The jury, however, were not without évidence tending 
to show the very slight value of this alleged insurance against a com- 
bination of dealers to raise the price of coal to the railroad. The fact 
that the company was actually paying $1.10, and not the stipulated 
price of $1.20, at the time the contract was made; the further fact 
that the company had never had any actual difficulty in getting coal 
at the market price, in themselves would hâve justified the jury in 
regarding this clause as a mère subterfuge, and of no value whatso- 
ever. 

The other alleged advantages to the railroad might well bave been 
deemed either offset by the advantages to the other parties, as shown 
by the contract, or of no substantial value whatsoever. We conclude, 
therefore, that the évidence fully sustains the charge that the défend- 
ant knowingly gave a rebate in respect to the interstate transporta- 
tion whereby such property was transported at a less rate than that 
named in the tariff. 

2. At the conclusion of the charge, defendant's attorney requested 
certain additional charges successively. To each of thèse in turn the 
trial judge either gave or refused his assent, or expressed his own 
modifying views. The last request and the action of the court there- 
on are thus presented in the bill of exceptions : 

"Mr. Whltnel: If the court please, one further charge. I ask the Jury be 
charged that devices or rebates are not coûtrary to law, and proMbited, unless 
by such devices or rebates property of the shipper, the Lumaghl Coal Com- 
pany in this case, was transported at a less rate than that named In the 
tarlfEs published and flled by the A'andalia Railroad Company. 

"The Court: Well, I refuse that instruction. It is not necessary, and 



718 22C FEDERAL REPORTER 

add thls to what I hâve sald: It is not necessary for the government R) 
show that the money that was pald, that spedflc money was rebatlng or re- 
ducing; that's ail. It is sufflcient, if from the whole évidence, as I hâve 
said before, you belleve from the vi^hole évidence that the défendant did pay 
one or more sums of money, for the purpose of reducing the costs of the 
transportation of this property, and that must be determined from the whole 
évidence. 

"To whlch ruling of the court the défendant by its counsel asked for and 
was granted an exception." 

Whether défendant excepted to the refusai so to instruct, or to the 
statement of the court, or to both, is not clear. Indeed, it is so vague 
that, in preparing the assignments of error, counsel deemed it to ex- 
tend to the rulings on every request. 

[3] Waiving this, however, we consider the only error in regard 
thereto presented in the brief : 

That "the jury were given to understand that thereby the Vandalla should 
be convicted of concocting a device, and not of transporting the property at 
less than the published rate." 

While the request stated concisely a correct and applicable légal 
proposition, and might well hâve been given, the trial judge did not 
err in regarding it as not absolutely necessary, inasmuch as the court 
had theretofore pointed out the necessary éléments of the offense. 

[4] After giving the language of the act and discussing the alléga- 
tions as to a device and the purpose and intention of the parties, the 
court said: 

"The indictment concludes vpith this sort of a charge. That is what you 
are to détermine and try by the évidence in the case: 'And so the grand ju- 
rors aforesaid, upon their oaths aforesaid, do say that the said Vandalia Rail- 
road Company, at the time and place and in the manner and form and through 
the device aforesaid, did conduct and transport property into and through 
said Eastem district of Illinois, and unlawfuUy did knowingly and willfuUy 
ofCer, grant, and give to said Lumaghl Coal Company a rebate In respect to 
the transportation of said property in Interstate commerce from said Lu- 
maghi Coal Company's mine in Illinois to the state of Missouri.' " 

This is a direct statement that it was the duty of the jury to déter- 
mine, among other things, whether or not the défendant did transport 
the property and did knowingly give a rebate in respect to such trans- 
portation. The jury could not hâve understood therefrom that the 
mère concoction of the device without the transportation at a reduced 
rate resulting therefrom would justify a verdict of guilty. 

The additional statement made by the judge after refusing the re- 
quest indicates that he believed défendant was endeavoring to hâve 
him hold that payment of a lump sum applicable to any and ail sub- 
séquent shipments could not be deemed a rebate as to any spécifie 
transportation. The assertion that it was not necessary for the govern- 
ment to show that "the money paid, the spécifie money," was rebating, 
was intended as a déniai of the supposed contention. In adding that 
"it is sufïicient if the jury believe from the whole évidence that the 
défendant did pay one or more sums of money for the purpose of re- 
ducing the cost of the transportation of this property" the court neither 
held nor intended to hold that this was the only élément necessary 
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to be established, but only that, to establish the rebate élément, it would 
be sufficient for the jury to find from the entire évidence, including 
as well the excess interest payaient as the payment of the tariff rate at 
the time of shipments, that a réduction from the lawful rate had in 
fact been made. 
Judgment affirmed. 



MOKGAN, Warden, v. ADAMS. 

(Circuit Court of Appeals, Eighth Circuit. September 27, 1915.) 

No. 4397. 

(Syllabus iy the Court.) 

Cbiminai, Law ©=5999 — Suspension of Sentence — Invalid Oedee — Effect. 

Concedlng that an order made by a court witbout statutory autliorlty, 
in the absence of the pendeney of a motion for a new trial, a motion in 
arrest of judgment, a writ of error, or some necesslty thereby to pré- 
serve the rights of the convict, or to prevent the inflietion upon him of 
undue hardship, suspending in whole or in part, during good behavior, or 
for an Indefinite time, a sentence of fine and imprisonment against him, 
is unauthorlzed, yet such order does not, although made at the same time 
with, or embodied in, the judgment imposing the sentence, invalidate that 
sentence, and the court may issue a mittimus and enforee It, after the 
expiration of the term at which it is Imposed, notwithstandlng the order 
of suspension. 

[Ed. Note.— For other cases, see Crlminal Law, Cent. Dlg. §§ 2550-2553 ; 
Dec. Dlg. <S=999.] 

Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Habeas corpus by James Adams, alias James Allen, against Thomas 
W. Morgan, Warden of the United States Penitentiary at Leaven- 
worth, Kan. From a judgment for plaintiff, défendant appeals. Re- 
versed and remanded. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Robert- 
son, U, S. Atty., of Kansas City, Kan., and F. M. Brady, Asst. U. S. 
Atty., of Topeka, Kan., on the brief), for appellant. 

Turner W. Bell, of Leavenworth, Kan., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. The warden of the United States 
penitentiary at Leavenworth challenges an order of the court below 
directing the discharge from his custody of James Adams on a writ 
of habeas corpus upon this state of facts: On February 10, 1913, the 
United States District Court for the Northern District of Ohio sen- 
tenced Adams on each of two counts of an indictment against him to 
the payment of a fine and to imprisonment in the penitentiary at 
Ivcavenworth for the term of five years after that date, and "ordered 
that the sentence as to imprisonment be suspended during good be- 
havior," During the second term of that court thereafter, and on 

^=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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November 6, 1913, it ordered the order suspending the sentence va- 
cated on the ground that Adams had violated the terms thereof, and 
also "ordered that he be conveyed to the penitentiary, there to be im- 
prisoned in accordance with the sentence heretofore imposed," and 
on the same day a mittimus was issued by the court to the marshal of 
the district, based on the sentence of February 10, 1913, alone, where- 
by the marshal was commanded to take, convey, and deliver Adams 
to the warden of the penitentiary at Leavenworth, "there to be im- 
prisoned in pursuance of the said sentence," and the warden was 
holding him under that writ and sentence when his authority to do 
so was challenged by the writ of habeas corpus. The trial court 
discharged the prisoner, on the ground that, because the court order- 
ed the sentence suspended during the good behavior of the accused, 
at the same time that it rendered the judgment imposing the sen- 
tence, the latter was unauthorized by law, the commitment under it was 
illégal, and did not justify the imprisonment of the convict. 

Counsel for the warden does not challenge the proposition that 
without statutory authority, and there was none hère, a court, in 
the absence of the pendency of a motion for a new trial, a motion 
in arrest of judgment, a writ of error, or some necessity thereby 
to préserve the rights of the convict, or to prevent the infliction upon 
him of undue hardship, is without power to suspend the sentence 
against him for an indefinite time, and that under this rule the order 
of suspension of the judgment during good behavior was void. This 
concession of the counsel for the warden of the correctness of this 
proposition and conclusion, upon which there is a conflict among the 
authorities, renders it unnecessary to consider them, and this case 
is discussed and decided on the concession, without the expression 
or intimation of the views of this court concerning them. 

There remains for considération this question: When a court, 
upon conviction of an accused person, sentences him to fine and 
imprisonment, and in the entry of the judgment, or thereafter, causes 
the entry of an unauthorized order suspending the sentence, or a part 
thereof, during the good behavior of the accused, or during any 
other indefinite time, is the sentence void, so that after the expiration 
of the term the court is without jurisdiction to issue a mittimus or 
other process to enforce it? The court below answered this question 
in the affirmative, and its décision is sustained by the opinions in 
United States v. Wilson (C. C.) 46 Fed. 748, Ex parte Clendenning, 
22 0kl. 108, 97 Pac. 650, 653, 19 L. R. A. (N. S.) 1041, 132 Am. 
St. Rep. 628, Ex parte Peterson, 19 Idaho, 433, 113 Pac. 729, 730, 
35 L. R. A. (N. S.) 1067, and In re Strickler, 51 Kan. 700, 702, 33 
Pac. 620. The following authorities tend to sustain a négative answer 
to the same question : State v. Abbott, 87 S. C. 466, 70 S. E. 6, 8, 
33 L. R. A. (N. S.) 112, Ann. Cas. 1912B, 1189; State ex rel. Buckley 
V. Drew, 75 N. H. 402, 74 Atl. 875 ; Sylvester v. State, 65 N. H. 193, 
20 Atl. 954; State v. Hatley, 110 N. C. 522, 14 S. E. 751, 752; State 
V. Whitt, 117 N. C. 804, 23 S. E. 452, 453; Tanner v. Wjggins, 54 
Fia. 203, 45 South. 459, 14 Ann. Cas. 718; Fuller v. State, 100 Miss. 
811, 57 South. 806, 808, 39 L. R. A. (N. S.) 242, Ann. Cas. 1914A, 98. 
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The arguments in support of the affirmative answer are forcibly 
and exhaustively stated in the opinion of Judge Dunn in Ex parte Clen- 
denning, 22 0kl. 108, 97 Pac. 650, 653, 19 L. R. A. (N. S.) 1041, 132 
Am. St. Rep. 628, a:nd those in support of the négative answer no less 
80 in the opinion of Judge Woods in State v. Abbott, 87 S. C. 466, 70 
S. E. 6, 8, 33 L. R. A. (N. S.) 112, Ann. Cas. 1912B, 1189. It is 
useless to repeat thèse arguments hère. Those who are curions to 
examine them may find them in the opinions referred to. They hâve 
been deliberately considered, and it is sufficient to say that the con- 
clusion forced upon our minds is that, if the order suspending such 
a sentence is illégal, it is so not because it is irregular or technically 
defective, but because it is beyond the power of the court, and it is 
therefore void, and the sentence stands, and is enforceable by the 
court at any time after its rendition, either before or after the term 
of the court, until the convict has suflfered the penalties it imposes. 
Even if the order of suspension is embodied in the judgment virhich 
imposes the sentence, nevertheless the sentence is authorized and valid, 
while the order of suspension is unauthorized and void, and, as the 
latter is separable from the former, the latter falls, while the sentence 
stands. "Concède," sàys Judge Young in State ex rel. Buckley v. 
Drew, 75 N. H. 402, 74 Atl. 875, "that the court had no authority 
to suspend the [défendants'] sentences, and the fact still remains that 
it had power to impose them ; and, as the tvi'o parts of the order are 
separate and distinct, the illegality of the last part would in no way 
afïect the validity of the first part." 

Let the judgment and order discharg^ng the prisoner be reversed, 
and let the case be remanded to the court below for further proceed- 
ings consistent with the views expressed in this opinion. 



UNITED STATES v. INDEPENDBNT PACKET CO. * 

(Circuit Court of Appeals, Elghth Circuit. September 13, 1915.) 

No. 4205. 

Shippino <©=»14 — Régulation of Steam A'essels— Penalty fob Vioiation ov 
Régulations. 

Tlie violation by a steam vessel, subject to the inspection laws of the 
United States, of Rer. St. § 4463, as amended by Act April 2, 1908, c. 123. 
S 1, 35 Stat. 55 (Comp. St. 1913, § 8225), by faillng to take on board for a 
voyage a licensed mate as required by the eertifleate of the local Inspector, 
subjects the vessel and her owner to the penalty of $500 preseribed by sec- 
tion 4499 (Comp. St. 1913, § 8275) for violation of any provision of tliat ti- 
fle. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §g 28, 29 ; Dec. Dig. 
<©=>14.] 

Appeal from the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Libel by the United States against the steamer Belle of Calhoun; 
Independent Packet Company, claimant. Decree dismissing libel, and 
libelant appeals. Reversed. 

®=5For other cases see same topio & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
220 F. — 46 •Rebearing denied December 4, 1913. 



722 220 «FEDERAL REPORTER 

Vance J. Higgs, Asst U. S. Atty., of Caruthersville, Mo. (Arthur 
L. Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Forest P. Tralles, of St. Louis, Mo., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge. The steamboat, Belle of Calhoun, whose 
field of navigation was the Mississippi and tributaries above St. Louis, 
was libelled for a statutory penalty of $500. She was proceeded 
against for having left her home port. St. Louis, in the late afternoon 
of September 6, 1911, carrying both passengers and freight on one of 
her regularly scheduled trips without a licensed mate on board. On 
seizure her owner, appellee, intervened as claimant, fumished bond 
for her release, and by answer denied the facts charged in the libel 
of information on which the right to recover the penalty was based. 
The facts charging her dereliction in leaving the port are set out, and 
there can be no doubt on the proof that the truth of the charge was 
established. Her master, Captain Carvell, testified that they did not 
hâve a licensed mate aboard until they reached Grafton, thirty-three 
miles out, where by good chance he found one and brought him on. 
This is not denied, but impliedly confessed notwithstanding the an- 
swer. 

The whole of Title 52 of, the Compiled Statutes (1901) is devoted 
to the régulation of steam vessels and the safeguarding against périls. 
The Belle of Calhoun was subject to inspection and had been inspect- 
ed under the requirements of the Title, and certificate that that had 
been done was regularly made and issued which was her authority to 
engage in navigation on the terms and conditions therein specified. 
The certificate (in évidence) showed that she was of 451 gross tons, 
had 27 state rooms and 60 berths, and was allowed to carry 119 pas- 
sengers, including (30) deck and steerage, and also freight. The cer- 
tificate fixed and set out the complément of ofïïcers and crew to be 
carried, among them one licensed master and one licensed mate, 
whose duties, as shown by the proof, were to altemate on the watch, 
the mate being next to the master in command. Copies of the cer- 
tificate are carried on the boat in conspicuous places. (Amendatory 
Act March 3, 1905, c. 1454, § 4, 33 Stat. 1025 [Comp. St. 1913, § 
8275].) 

Section 4463 of the Title, as amended (33 Stat. 55) is, in part : 

"Any ves5sel of the United States subject to the provisions of this title or to 
the Inspection laws of the United States shall not be navlgated unless she shall 
hâve m her service and on board such complément of licensed offlcers and crevi^ 
as may, in the judgment of the local inspeetors, who inspeet the vessel, be neo- 
essary for her safe navigation. The local inspector shall make In the certifi- 
cate of inspection of the vessel an entry of such complément of offiœrs and 
crew." [Comp. St 1913, § 8225.] 

It needs no argument to demonstrate that the Belle of Calhoun on 
the occasion charged violated the letter and also the purpose of the 
statute in going from St. Louis to Grafton without a licensed mate in 
her service and on board. A statement of the facts leaves no escape 
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from that conclusion, and the statute fixing the penalty for the act is 
equally clear. Section 4499 [Comp. St. 1913, § 8275] : 

"If any vessel propelled lu whole or in part by steam be navigated without 
complying witli tlie terms of this title, the owner shall be llable to the United 
States in a penalty of $500 for each offense." 

That the penalty was incurred as charged can not be doubted when 
only the part of section 4463 above quoted is considered ; but it is 
argued that when the latter part of that section is viewed and given 
its appropriate effect on the remainder the whole of the section should 
be given both an inclusive and exclusive interprétation. That is to 
say, the section includes a penalty for violation of its requirements, 
and also excludes, by implication, penalties that are imposed by other 
sections of the Title. And this position is said to be measurably 
strengthened by the amendatory Act of March 3, 1913 (37 Stat. 732, 
c. 118, § 1 [Comp. St. 1913, § 8225]). 

Reverting now to the latter part of the section relied on (4463) as 
it stood in September, 1911, it read: 

"If any such vessel Is deprived of the services of any member of the crew 
without the consent, fault, or collusion of the master, owner or any pereon In- 
terested in the vessel, the vessel may proceed on her voyage, if in the judgment 
of the master she is sufHciently manned for such voyage. • * • if the ves- 
sel shall hâve been insufficiently manned in the judgment of the local inspec- 
tors the master shall be liable • * • in case of an insufflcient number of 
licensed ofHcers, to a penalty of five hundred dollars." 

The amendment of March 3, 1913, extended liability for the pen- 
alty to the owner, and relieved the master. And so, it is argued that 
by the amendment there was législative interprétation that the pen- 
alty imposed under Section 4499 was not incurred by a violation of 
4463, and that this législative interprétation ought to be jîidicially 
accepted. But to sustain this contention is to put a restricted mean- 
ing on the plain words of Section 4499, and to exempt one from the 
penalty fixeid by that section according to its plain words who was not 
subjected to a penalty by section 4463 prior to amendment. The fact 
that the master was subjected to a penalty by Section 4463 does not 
impress us as being a reason why the owner should not be made liable 
by another section to a penalty for not obeying on his part the com- 
mand of Section 4463. Moreover, it is equally clear that the latter 
part of Section 4463 has no application hère. Its conditions are 
wholly beside the facts in hand. The Belle of Calhoun was not de- 
prived of the services of a licensed mate "without the consent, fault 
or collusion of the master, owner or any person interested in the ves- 
sel" ; but to the contrary, the owner represented by Sébastian must 
be held to bave consented, and proof is not lacking that Carvell, the 
master, and Hudson, clerk, and interested in the vessel, were at fault. 
Hudson, the clerk, was a stockholder in the Packet Company; through 
an arrangement between him and Sébastian, the latter had been ad- 
vancing money for some time to keep the boat going and during that 
time he had been aboard on the regular trips, participating in the 
management of the boat and assuming at times to discharge the duties 
of mate. He seems to hâve assumed gênerai responsibility in its 
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opération. The master testified tliat Sebastian's "word was always 
taken like he owned the whole boat, and he acted as clerk and mate 
and everybody else," and tried to act as master too. On the particu- 
lar occasion he sent for a licensed mate before departure, but could 
not agrée with him on wages and for that reason he was not taken on. 
The master was asleep when the boat "backed ont" and did not know 
that a licensed mate had not been engaged until the boat was up- 
stream several miles. 

This condition of affairs demonstrates the necessity for Section 
4499. 

The penalty should bave been assessed, and the leamed District 
Judge erred in entering an order of dismissal. 

Reversed, 



THE RAA'DWYK. 
(Circuit Court of Appeals, Fourth Circuit September 14, 1915.) 

No. 1357. 
Shipping <S=>132 — LiABiLiTY DP Vessel roB Loss OF Cargo — Négligent De- 

LIVEKY. 

A findlng that ttie capslzing of a scow and the dumping of lier load whUe 
she was taking cargio, consisting of kalnit and potash, from a steamsMp 
tlirough chutes, wlth two men furnlshed by the ship to trlm the load, was 
due to négligent loadlng and trlmmlng, for whlch the shlp waa responsl- 
ble, held supported by the évidence. 

[Ed. Note.— For otlier cases, see Shipping, Cent Dlg. §§ 471-^87 ; Dec. 
Dlg. <S=Jl32. 

LlablUtles of vessel owners for loss or Injury from improper stowage, 
see note to The Gualala, 102 Q C. A. 553.] 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty by the Piedmont-Mt. Airy Guano Company against 
the steamship Randwyk; the Randwyk Steamship Company, owner, 
and the Holland- American Line, charterer, claimants. Decree for libel- 
ant, and claimants appeal. Affirmed. 

For opinion below, see 220 Fed. 383. 

John B. Deming, of Baltimore, Md. (Whitelock, Deming & Kemp, 
of Baltimore, Md., on thçi brief), for appellants. 
Arthur D. Poster, of Baltimore, Md., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The steamship Randwyk, of the HoUand- 
American Line, arrived in Baltimore Harbor on Friday, December II, 
1914, with 557 bags of potash and 214,172 kilograms of kainit, in bulk, 
delivered by the libelant, Piedmont-Mt. Airy Guano Company, to the 
ship at Rotterdam, consigned to itself at Baltimore. The bill of lading 
provided that the merchandise was- "to be delivered from the ship' s 
deck (where the shipownér's responsibility shall cease).'' The Guanc 

<8=>For othsr casas see samo topio & KBY-NUMBBR In ail Key-Numbered Dlgeats & indexes 
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■Company, on the day of arrivai, sent a scow alongside to receive the 
goods and transfer them from the ship to the scow. The work wa» 
commenced on Saturday morning, but was suspended until about 9 :30 
Saturday night. It was continued from that time until about 3 o'clock 
Sunday morning, when the scow turned bottom up, and 97 bags of 
potash and 150 tons of kainit were lost. The District Court held that 
the overtuming of the scow was caused by négligent unloading on the 
part of the ship, and entered a decree in f avor of the Guano Company 
for $5,249.18, the value of the property lost, The appeal involves only 
the question of fact whether the loss was due to the négligent unload- 
ing by the ship, or to a leak in the scow, or some other cause. 

The unloading was done by means of a chute ; the ship having two 
men in the scow to trim or arrange the merchandise properly on each 
side of the center of the scow, so that it would be steady. The scow- 
man testified that the trimming was improperly done, that the scow 
was overloaded at one end, and that those acting for the ship failed 
to move the scow when he told them they were not distributing the 
load properly, failed to furnish more men to trim when he requested 
them to do so, because the two trimmers could not handle the goods 
fast enough, and failed to heed his warning that, because the chutes 
were toc short, the load was falling too much on the side next to the 
ship. To discrédit this statement, Brown, the local night superintendent 
of the Holland Line, testified that, when the scowman asked to hâve 
the scow moved, it was moved, and that his orders were complied with 
in every particular ; that he could see the cargo, and that it was level ; 
that the chute was long enough; that the scowman did not ask for 
more trimmers ; that the scowman told him af ter the accident that the 
trimming was properly done ; that there was water in the scow ; and 
that it must hâve sprung a leak. Sinclair, a night inspector of customs 
service, testified he heard the scowman tell Brown that the loading was 
properly done, but that he did not know whether the scow was leak- 
ing, and that he did not know what made it turn over. The stevedore 
foreman testified in gênerai confirmation of Sinclair, adding that the 
scow was moved whenever the request was made by the scowman, 
and that the scowman said that the scow had turned over twice be- 
fore. Two deckmen of the ship testified that the scow was moved once 
at the request of the scowman, and that they heard no orders of the 
scowman that were not obeyed. 

According to the scowman's version of his statement after the ac- 
cident, he said the scow was on an uneven keel, that it was a hard 
matter for him to say what caused the accident, and that he said noth- 
in about a leak. The proof was conclusive that the scow had never 
turned over before, and examination after the accident showed there 
was no leak. 

The fact that no def ect was f ound in the scow, taken with the other 
fact that the scow listed violently towards the ship tends to corroborate 
the testimony of the scowman that the loading was negligently done, 
and that the unequal distribution of the load was the cause of the ac- 
cident. This support in the évidence for the conclusion of the District 
Court on an issue of fact must resuit in affirmance. 
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The District Judge did not base his conclusion on the doctrine of 
res ipsa loquitur, but on the testimony of the scowman corroborated 
by the surrounding circumstances. 

AfRrmed. 



UNITED STATES v. WESTERN INV. CO. et al. 
(Circuit Court of Appeals, Eiglitti Circuit. June 23, 1915.) 
No. 4287. 

1. Indians <g=»15 — ^Allotted Lands — Conveyance by Heir — Restrictions. 

Tliougli tlie period for wliicli the Oreek Agreement made a prior allot- 
ment to an Indian, conflrmed tliereby, inaliénable by tbe allottee or bia 
heirs without approval of tbe Secretary of the Interior, expired before 
enactment of Act Aprll 26, 1906, c. 1876, § 22, 34 Stat. 145, prohibiting 
full-blood heirs of a deceased Indian conveying his land without approv- 
al of such officer, a conveyance by such heirs of such land after such 
enactment is subject thereto. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44; Dec. Dig. <®=>15.] n 

2. Indians <©=>15— Death of Allottee — Conveyance by Heie. 

Act May 27, 1908, 36 Stat. 312, prohibiting the conveyance of any Inter- 
est in an allotment by any full-blood Indian heir of tbe allottee without 
the approval of the court having jurisdiction of the settlement of the 
estaté of the deceased allottee, renders a deed of such heir voidable, if 
made without such approval. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37-44 ; 
Dec. Dig. i©=>15.] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by the United States against the Western Investment Company 
and others. Decree for défendants, and the United States appeals, 
Reversed and remanded, with directions. 

D. H. Linebaugh, U. S. Atty., of Muskogee, Okl., and Archibald 
Bonds, Sp. Asst. U. S. Atty., of Claremore, Okl., for the United States. 

Before ADAM S, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

ADAM S, Circuit Judge. Lewis Bird, a full-blood Creek Indian, 
died April 14, 1901, leaving surviving him as his heirs, Mary Bird, his 
widow, Melissa Bird, a daughter, and Walter Bird, a son, ail full-blood 
Creek citizens. During his lifetime and on April 20, 1899, an allot- 
ment was made to him of his share of the tribal lands. Afterwards 
Walter, the son, died, and on April 24, 1907, Mary, the widow, exe- 
cuted a deed to the Western Investment Company purporting to convey 
to that company the allotment of Lewis Bird, deceased. Later the 
Western Investment Company was duly adjudicated a bankrupt, and 
its trustée in bankruptcy executed a quitclaim deed purporting to 
convey ail the interest of the bankrupt's estate in and to that allotment 
to John S. Bilby. It is sought by the bill in this case, in which the 
Western Investment Company and John S. Bilby are défendants, to 
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cancel the deed of Mary Bird to the Western Investment Company and 
the deed of the trustée of the last-named company to John S. Bilby, 
and to quiet title to the land in controversy, the same being the S. E. 1/4 
of section 4, township 18 N., range 16 E., in the heirs of Lewis Bird. 
The District Court dismissed the bill as to thèse défendants. 

The allotment to Lewis Bird was made prior to the ratification of 
the Original Creek Agreement, March 1, 1901 (31 Stat. 861, c. 676). 
It was therefore made under the provisions of the Curtis Act of June 
28, 1898 (30 Stat. 495, c. 517). Ail allotments made under the provi- 
sions of that act were ratified and confirmed by the Original Creek 
Agreement. By section 7 of that Agreement allotments made to Creek 
citizens prior to its ratification were confirmed and made inaliénable 
without the approval of the Secretary of the Interior by the allottee or 
his heirs at any time before the expiration of five years f rom the rati- 
fication of the Agreement. Section 22 of the act of April 26, 1906 
(34 Stat. 137, c. 1876), entitled "An act to provide for the final disposi- 
tion of the affairs of the Five Civilized Tribes in the Indian Territory, 
and for other purposes," provides that : 

"The adult heirs of any deceased Indian of either of the Five Clvlllzed 
Tribes whose sélection has been made * * • may sell and convey the 
lands Inherited from such décèdent," and that "ail conveyances made under 
this provision by heirs who are full-blood Indians are to be subject to the 
approval of the Secretary of the Interior, under such rules and régulations 
as he may prescrlbe." 

[ 1 ] The Original Creek Agreement provided that allotted lands shall 
not be aliénable "by the allottee or his heirs" at any time before the ex- 
piration of five years from the ratification of this agreement, except with 
the approval of the Secretary of the Interior. The deed of Mary Bird 
to the Western Investment Company, being executed on April 24, 1907, 
could not hâve been avoided by the restriction f ound in that agreement, 
for her deed was made more than five years af ter its ratification, which 
was March 1, 1901. 

According, therefore, to the statutes in force at the time her deed was 
made, there would hâve been no restriction upon her aliénation of the 
land as an heir of Lewis Bird, and, had it not been for the enactment 
of April 26, 1906, just referred to, there might hâve been no restriction 
upon the conveyance;_ but the last-mentioned act provided that adult 
full-blood heirs of a deceased Indian should make no conveyance of his 
land without the approval of the Secretary of the Interior. The Su- 
prême Court of the United States in Tiger v. Western Investment 
Company, 221 U. S. 286, 31 Sup. Ct. 578, 55 L. Ed. 738, held that 
Congress had not by the Supplemental Creek Agreement or by any 
other act released its control over the aliénation of lands of full-blood 
Creek Indians, and that it was within its power to continue to restrict 
such aliénation by requiring the approval of the Secretary of the In- 
terior of conveyances made by them. It results, therefore, that accord- 
ing to the provisions of the last-mentioned act (April 26, 1906), Mary 
Bird, being an heir of a deceased Indian to whom an allotment had 
been made in his lifetime, could not make a conveyance thereof with- 
out the approval of the Secretary of the Interior. 

[2] By the provisions of section 9 of the act of May 27, 1908 (35 
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Stat. 312, c. 199), Congress enacted that no conveyance of any interest 
of any full-blood Indian heir of an allottee should be valid unless ap- 
proved by the court having jurisdiction of the settlement of the estate 
of the deceased allottee. As it satisfactorily appears that the deed of 
Mary Bird in question had neither the approval of the Secretary of the 
Interior nor of any court having jurisdiction of the settlement of the 
estate of her deceased husband, her deed was voidable. The case of 

Welty V. Reed, 219 Fed. 864, — C. C. A. , involves facts and prin- 

ciples very similar to those hère involved, and on the authority of that 
case, and the case of Tiger v. Western Investment Company, supra, 
the decree rendered in this case must be reversed, and the cause re- 
manded to the District Court, with directions for further proceedings 
in accordance with the opinion of this court. 
And it is so ordered. 



PENN BRIDGE CO. et al. v. KERSHAW COTJNTÎ'. 

(Circuit Court of Appeals, Fourth Circuit September 14, 1915.) 

No. 1338. 

1. CONTBACTS ®=3284 CONSTEDCTION CONTEACTS INTERPRETATION. 

Where a bridge contract provlded that the engineers in charge should 
décide the true construction of the spécifications and the guality of ma- 
terials and workmanshlp, their décision was final, when made in good 
faith. 

[Ed. Note.— For other cases, see Contracta, Cent. Dig. §§ 1292-1302, 
1308-1310, 1312-1316, 1326-1338, 1340-1342, 1344-1346, 1350, 1351; Dec. 
Dig. <S=3284.] 

2. CONTBACTS <Ê=>232, ùO'3— NoXPEiiFOliMAXCE — ExCUSE. 

Performance of a contract is not excused, unless rendered impossible 
by act of God, the law, or the other party; and unforeseen difflculties 
are no excuse or grouud for additional compensation. 

[Ed. Note.— For other ciisfes, see Contracts, Cent. Dig. §§ 1071-1094; 
1409-144:5; Dec. Dig. ©==232, 303.] 

Cross-Appeals from the District Court of the United States for 
the Eastem District of South Carolina, at Charleston; Henry A. M. 
Smith, Judge. 

Suit by the Penn Bridge Company and another against the County 
of Kershaw. From the decree, both parties ap|)eal. Affirmed. 

Thomas W. Davis, of Wilmington, N. C, and F. L. Willcox, of 
Florence, S. C. (Davis & Davis, of Wilmington, N. C, and Willcox 
& Willcox, of Florence, S. C, on the brief), for appellants and cross- 
appellees. 

Thomas J. Kirkland, of Camden, S. C, for appellee and cross-ap- 
pellant. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, 
District Judge. 

KNAPP, Circuit Judge. The above named appellants (plaintiffs 
belovif) built a bridge across the Wateree river near the city of Cam- 
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den, s. C, under a contract with the county of Kershaw dated March 
25, 1909. This contract, generally speaking, appears to be similar 
to those under which such public works are usually constructed. It 
provided that the work covered by its terms should be finished on 
or before the Ist of November, 1909, and fixed liquidated damages 
for each day's delay beyond that time, except for specified reasons. 
The bridge was completed and accepted about the 20th of August, 
1910, and défendant has paid the full amount certified to be due by 
the engineers in charge, whose décision was made final by the con- 
tract "as to the true construction and meaning of the drawings and 
spécifications and as to the quality of ail materials and workmanship." 

[1,2] On the theory that the engineers had been unfair to them 
and partial to the défendant to a degree amounting to fraud, the 
plaintifïs brought this suit to recover some thousands of dollars al- 
leged to be justly due them under the contract for extra work donc 
and materials furnished which the engineers refused to allow. The 
claims in question relate to (1) extra excavation; (2) extra timber; 
(3) increased cost resulting f rom change of location ; and (4) amount 
chargeable for delay under the stipulated damage clause of the con- 
tract. In a decree which fully discusses the matters in dispute the 
trial court finds, as a conclusion of fact, that the charge of fraud on 
the part of the engineers has not been established, upholds in the 
main their construction of the contract and the rights of the parties 
thereunder and disallows substantially ail the claims of the plaintifïs 
for additional compensation. A minor item of $250 is allowed, and 
the damages charged for delay reduced by 761/2 days, amounting to 
$1,912.50. For thèse sums, with interest, the plaintiffs had judgment. 
and both parties appeal. 

We see no occasion in this case for more than a statement of our 
conclusions. A careful study of the record and arguments of counsel 
fails to satisfy us that any réversible error was committed by the 
learned District Judge either in construing the terms of the contract 
or in deciding the controverted questions of fact. The opinion em- 
bodied in his decree contains a thorough review of the several claims, 
analyzes the évidence relating to each contention, and deduces con- 
clusions which we think should be approved. Accepting the finding, 
which seems to us amply warranted, that the engineers acted in good 
faith, the contract itself gives such finality to their décisions as ta 
leave Httle for the courts to détermine. As was said by the Suprême 
Court in United States v. Gleason, 175 U. S. 588, 20 Sup. Ct. 228, 
44 L. Ed. 284: 

"While we are to détermine the légal import of thèse provisions accordinj? 
to their own terms, it may be well to briefly recall certain well-settled rules 
in this branch of the law. One is that, if a party by his contract charge him- 
self with an obligation possible to be performed, he must make it good, un- 
less his performance is rendered impossible by the act of God, the law, or the 
other party. Difflculties, even if unforeseen, and however great, will not excuse 
him. If parties hâve made no provision for a dispensation, the rule of law 
gives none — nor, in such circumstances, can equity interpose." 

If the conclusions reached by the court below, in which we feel 
constrained to concur, resuit in hardship and loss to the plaintifïs, as 
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is perhaps the case, it is in our opinion because they suffered from a 
séries of untoward happenings, and not because they hâve been de- 
nied any relief which a court of equity may properly afford. 

The decree is affirmed, but without costs of the appeal to either 
party as against the other. 

Affirmed. 



WESTERN GLASS CO. v. SCHMBRTZ WIRE GLASS 00. et al. 

SCHMERTZ WIRE GLASS CO. et al. v. WESTERN GLASS CO. 

(Circuit Court of Appeals, Seventh Circuit. July 2S, 1915.) 

Nos. 2015, 2021. 

1. Patents ®=»312 — Infeingement — Accountinq fob Profits — Evidence. 

Evidence introduced by complainant on an accouiiting for profits 1» 
an infringement suit held compétent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549 ; Dec. 
Dig. <©=»312.] 

2. Patents 'g=>312 — Infbinqescbnt — Accounting for Profits — Evidence. 

On an accounting for profits in an infringement suit, a circular issued 
by another manufacturing concern, relating to the merits of its own ap- 
paratus or process, is not compétent as évidence of any fact stated there- 
in as affecting the value of the patented apparatus or process in suit ; 
nor is évidence that, after Infringement was adjudged, défendant obtain- 
ed or devised a new apparatus or process, not known to the prior art, to 
take the place of that of the patent, compétent on that question. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; ï)ec. 
Dig. <g=»312. 

Accounting by Infringer for profits, see notes to Brickill v. Mayor, etc., 
of City of New York, 50 0. C. A. 8 ; Clark v. Johnson, 120 C. C. A. 389.] 

8. Patents ®=>318 — Infringement — Profits Reooveeable. 

Where a défendant appropriated and used in their entirety the appara- 
tus and process of complainant's patent In making wire glass, the fact 
that wire glass was an old product, made long prior to the patent, does 
not llmit the profits recoverable by complainant to those ascertained by a 
comparison of the patented with the old methods of manufacture, and 
to the saving or economy effected by the use of those of the patent, when 
It is shown that the old apparatus and methods were Incapable of produc- 
ing wire glass of the sizes demanded by the modem trade, which at the 
time could only be produced by the process of the patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. (®=318.] 

4. Patents ®=»31&— Profits Awarded for Infringement — Intejîest. 

Interest is not allowable on profits awarded for infringement of a pat- 
ent prior to the time the amount bas been judicially ascertained. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. ®=»318.] 

6. Patents cg=>318 — Profits Recoverable for Infringement — Déduction of 
Interest on Capital Invested. 

An infringer is entitled to déduction from profits made by the infringe- 
ment for use of its capital, including plant, invested in tlie business, to 
the extent of Its actual employment in the infringlng opérations ; and 
for such allowance interest may be computed on the value thereof, and 
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apportioned for the share of infringing business, whenever noninfrînging 
business is carried on therewith, and the siiare of each is ascertainable. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576 ; Dec. 
Dig. ®=5318.] 

Appeals from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Arthur L. Sanbom, 
Judge. 

Suit in equity by the Schmertz Wire Glass Company and the Missis- 
sippi Wire Glass Company against the Western Glass Company. From 
final decree after an accounting, both parties appeal. Modified and 
affirmed. 

For opinion below, see 203 Fed. 1006. 

Arthur J. Baldwin and Drury W. Cooper, both of New York City, 
for plaintiff Schmertz Wire Glass Co. 

Albert H. Graves and Charles K. Offield, both of Chicago, IlL, 
for défendant. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

PER CURIAM (BAKER and MACK, Circuit Judges). Thèse ap- 
peals were argued before the late Judge SEAMAN and ourselves. A 
decree and an opinion giving the views of the court were prepared by 
Judge SEAMAN, and were handed down. Thereupon the Western 
Glass Company filed a pétition for a rehearing. Upon considération 
thereof the three judges concluded that the decree and opinion ought 
to be somewhat amended. Drafts of thèse amendments were pre- 
pared by Judge SEAMAN; and the survivors of the court as then 
constituted, after a further review of the case and an examination 
of the subséquent citations of Dowagiac Co. v. Minnesota Co., 235 U. 
iS. 641, 35 Sup. Ct. 221, 59 U Ed. 398, and Continuous Co. v. Schmertz 
Co., 219 Fed. 199, 135 C. C. A. 85, now order that the following 
opinion and decree, as prepared aind as amended by Judge SEAMAN, 
be recorded as the opinion and decree of the court, and that the pé- 
tition for rehearing be overruled in ail other respects, 

Statement of case, prepared by Judge SEAMAN : 
Thèse are appeals from a decree of the District Court on an 
accounting for damages and profits arising from infringement of the 
patent in suit. No. 2015 is an appeal by the Western Glass Company, 
défendant below in the infringement suit, for reversai of this decree ; 
and No. 2021 is a cross-appeal by the Schmertz Wire Glass Company 
and the Mississippi Wire Glass Company, complainants below, for 
modification thereof. 

The decree upon the accounting proceeds under the décision of this 
court in Western Glass Company v. Schmertz Wire Glass Company 
et al., reported 185 Fed. 788, 109 C. C. A. 1, for the infringement 
there adjudged. In the decree below in that suit, which was aiîîrmed 
on appeal, an injunction having issued, défendant changed its method, 
of manufacture from the so-called "Schmertz process," adjudged 
to be an infringement to the so-called "three-step process," and this 
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change was made on February 10, 1910. The complainants below 
thereupon sued for infringement by that method, resulting in a de- 
cree of noninfringement ([C. C] 178 Fed. 973), affirmed by this court 
(195 Fed. 760, 115 C. C. A. 459). Thus the period of infringement 
embraced in the présent decree terminâtes on February 10, 1910, 
pursuant to the ruling in the last-mentioned suit, and the year 1908 
is excluded therefrom under an arrangement made between the parties. 

The issues on the accounting were referred to and heard by 
a master, who made an extended report of the testimony and fur- 
ther reported his conclusions, in substance: That, while the défend- 
ant had reaHzed profits, they were not proved with sufficient clear- 
ness; that a noninfringing process had been open for défendant to 
use during the entire period of alleged infringement, and that it 
was not liable for profits; and that no damages could be lawfully 
imposed. On exceptions to the master's report filed by the com- 
plainants below, the matters reported were reviewed by the trial court, 
resulting in the decree from which this appeal is brought, whereby the 
conclusions of the master are overruled, and recovery is awarded 
the complainant for profits amounting to $47,143.84. 

In the opinion filed below ([D. C] 203 Fed. 1006) various daims 
made for profits and damages are overruled, but the cross-appeal does 
not assign error upon such exclusions, nor upon the exclusion of 
claims for damages. The following are stated in the opinion as items 
and computations which enter into the decree of profits : 

"The only question remainixig Is the amount of profits to be repald by de- 
fendant for its infringement during the two periods before and after the 
contract tenu ; that is, for 1907, and January 1, 1909, to February 10, 1910. 
Taking the figures from defendant's account bocks, and allowing for profits 
on non-wire glass for 1907 and January 1, 1909, to February 10, 1910, amount- 
ing to $16,789.57, the account should, I think, be stated as follows: 

Increase of assets In 1907, less $2,500 paid-ln capital. .. .$14,139.74 
Increase January 1, 1909, to September 20, 1909, includ- 

Ing $18,000 dividends paid 24,681.38 

Increase September 20, 1909, to February 10, 1910 20,520.92 

Amount expended for patent litigation 6,630.62 

$65,792.66 
Deduct profits on non-wire glass during same periods . . . 16,789.57 $49,003.09 

Interest at 5 per cent, on net profits of $49,003.09 from 
July 1, 1909, to April 1, 1913, 3 years 9 months 9,188.08 

Gross amount for profits chargeable to défendant $58,191.17 

Déductions for Interest on capital: 
5 per cent, interest on $72,503.68, capital in 1907, for 

1 year 3,625.18 

5 per cent, on $131,797.70, capital January 1, 1909, for 

8 months 20 days 4,729.55 

5 per cent, on $138,479.08, capital September 20, 1909, 
for 4 months 20 days 2,692.60 11,047.33 

Net sum chargeable to défendant for profits $47,143.84 

"The figures for profits on non-wire glass during the Infringing periods were 
taken from the figures found in complalnant's brief, page 19. The figures for 
defendant's gross profits dui-ing the infringing period, and for interest on 
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capital, were taken from the accounting record, pages 621-623. In Computing 
interest in favor of complainants on defendant's net profits on wire glass, July 
1, 1909, was taken as an average date between the beginnlng and end of the 
infringing period, excluding the year 1908. A deeree should be entered for 
complainants April 1, 1913, for $47,143.84, with costs." 

In No. 2015 the Western Glass Company assigns error in respect 
of the aggregate allowances of profits and not in respect of any items 
entering therein. 

In No. 2021 the cross-appeal assigns error upon the folio wing items 
entering into the computations of profits, namely, (1) for the déduc- 
tions stated for interest on capital $11,047.33, as a crédit in favor 
of the défendant ; (2) for each of the allowances respectively so cred- 
l'ted ; (3) for refusai to allow as the net amount chargeable to the de- 
fendant the sum of $58,191.17; and (4) for error in allowing "inter- 
est to défendant on capital found to hâve been invested in its business, 
such capital not being devoted solely to the infringing business." 

Opinion of the court, prepared by Judge SEAMAN : 
The deeree on accounting for infringement, for review of which 
thèse appeals are brought, is in conformity with the opinion filed by 
the District Judge, a;s reported 203 Fed. 1006. No. 2015 is an appeal 
by défendant below for reversai of the deeree, and No, 2021 is a 
cross-appeal by the complainants for correction thereof in the award 
of profits. The fact of infringement is settled by the prior deeree, 
afïirmed by this court (185 Fed. 788, 109 C C. A. 1), and the opinion 
therein is conclusive in the présent issue for interprétation, both of the 
nature and scope of the invention and of the device of the patent 
"as a single tool" for carrying out the new process of making wire 
glass in the "large plates that are demanded in modem buildings"; 
also that the prior methods and devices in évidence are "neither an- 
ticipatory nor limiting" thereof. We believe, therefore, that varions 
contentions advanced in the argument for reversai, as interprétations 
of the patent in référence to prior devices and processes, are not 
open to considération. 

[1] I. Upon the defendant's appeal (No. 2015) the assignments of 
error are predicated on two gênerai propositions against the award of 
profits as derived from the infringement: First, that the évidence 
relied upon is incompétent to prove profits realized by the défendant ; 
and, second, that it is entirely insufficient, in any view thereof, to 
authorize recovery. In référence to the first objection, the évidence 
introduced by the complainant below embraces the defendant's books 
of account (as submitted), together with the testimony of the witness 
Ryon, defendant's secretary, in explanation thereof, and stating from 
the books the various items upon which the award of profits is predi- 
cated. It comprises testimony as well tending to prove that other 
known (noninfringing) means and processes for making wire glass, 
which are relied upon by the défendant as open to its use with equal 
profits, were incapable of producing in commercial quantities the 
larger sizes of wire glass required by the trade and made by the de- 
fendant through the infringement. We are impressed with no doubt 
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of the competency of both of thèse branches of évidence upon the issue 
of profits, and overrule that objection without further comment. 

The challenges, however, for want of proof in support of the issue 
of profits attributable to the infringement, présent the serions and 
crucial questions involved in this appeal. Primarily, thèse questions 
are : (1) Whether the évidence proves the actual net profits realized 
by the défendant for its products within the infringement; and (2) 
whether it authorizes the award for the entire amount thereof. 

(1) On the first-mentioned inquiry no difiiculty appears in the way 
of an answer in the affirmative, as the évidence is both direct and con- 
vincing. While the défendant was engaged in two classes of work, 
one infringing and the other noninfringing, the production and profits 
arising from each are fairly settled by the testimony, and the results 
of the noninfringing business are deducted in the computations of 
net profits due to the infringing opérations; and the contention of 
insufficiency of proof on this branch of the inquiry is therefore over- 
ruled. 

(2) The main question of liability for the entire net profits under 
the évidence reported by the master, if otherwise difficult of solu- 
tion within the various lines of patent cases cited in the briefs respec- 
tively, we believe to be settled by the récent décision of the Suprême 
Court in Westinghouse Co. v. Wagner Mfg. Ce, 225 U. S. 604, 32 
Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653, published sub- 
séquent to the hearing before the master and the filing of his report. 
That the citations from the various circuits disclose want of harmony 
in référence to the rule applicable for recovery of "profits to be ac- 
counted for by the défendant," as provided by statute (R. S. § 4921 
[Comp. St. 1913, § 9467]), plainly appears; and it may not be gain- 
said that the extended line of cases in the Suprême Court prior to 
this Westinghouse Case had failed to clarify the rule of proof to be 
applied for charging profits against the présent infringer for its un- 
lawful appropriation of the patent device, as settled by the earlier 
decree. On the hearing of appellees' exceptions to the master's report, 
however, the Westinghouse Case was before the trial judge, and his 
ruling for recovery of ail the profits (as stated in the opinion) con- 
formed to his interprétation thereof as décisive of the issue. That 
case was brought to the Suprême Court on certiorari to the Circuit 
Court of Appeals for the Eighth Circuit, and it is stated at the outset 
of the opinion that "the writ of certiorari herein was not granted fon 
the purpose of re-examining the court's ruling that defendant's type 
M transformer was not an infringement of the patent" in suit, while 
other transformers made and sold by it were infringements, but "was 
issued in view of the holding," notwithstanding the finding of a profit 
made by défendant of $132,000 "from the sale of infringing trans- 
formers," that only $1 was recoverable, because the plaintifif "failed 
to separate the profits made by its patent from those made by the 
defendant's addition." Its rulings, therefore, on the distinct question 
of the burden of proof, which (as there stated) "constantly arises in 
patent cases," are plainly controUing in so far as they are applicable. 

In Westinghouse Co. v. Wagner Mfg. Co., supra, the Westinghouse 
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patent device was an "electrical converter" or transformer, a com- 
bination of means in an appliance for transforming currents of elec- 
tricity, and the défendant, Wagner Manufacturing Company, made 
and sold transformers extensively which were adjudged to be infringe- 
ments of the patent in a prior suit against a user, conceded to be res 
adjudicata as to the Wagner Company. But thèse infringing trans- 
formera contained a;dditional means, which were held below in the 
instant suit "noninfringing and valuable improvements which con- 
tributed to the profits" in controversy. After the prior adjudication of 
infringement the Wagner Company devised the above mentioned 
"Type M" transformers and proceeded to make and sell them. The 
instant suit was then brought against the Wagner Company to enjoin 
alleged infringement therein and for recovery of damages and profits 
for the entire course of infringement, resulting in the rulings and de- 
cree reviewed by the Suprême Court on certiorari. It is our under- 
standing of the opinion thereupon, dehvered by Mr. Justice Lamar, 
that it clèarly décides in substance thèse propositions : 

That the case is not within either of the classes of patent infringe- 
ment (classified as "a" and "b" in the opinion) wherein the infringer 
is chargeable per se for ail the profits received, but is of the character 
(classified as "c" and "d") where the invention is used with other 
means, so that "each may hâve jointly, but unequally, contributed to 
the profits"; that, thus established, the profits are to be apportioned 
accordingly whenever the shares of each are ascertainable and proven, 
and in such event recovery is limited to the share attributable to the 
invention; that the wrongful appropriation of the invention by the 
infringer créâtes "the liability of a trustée ex maleficio who has con- 
fused his own gains with those which belonged to" the owner of the 
patent; that such liability arises alike whether "the patent device is 
shown to hâve preponderated in the création of profits" or otherwise ; 
that the plaintiiï having proved the existence of profits, together 
with the fact "that the défendant had inextricably commingled and 
conf used the parts composing it," had completely met the requirements 
of burden of proof to establish prima facie right "to a decree for 
ail the profits"; and that the burden of apportionment, if the profits 
were apportionable, was then cast upon the défendant. 

The opinion refers to the conflicting authorities upon the burden 
of proof in patent causes as disagreeing "not so much as to the rule 
as to its application" to infringers of patents. It comments on Gar- 
retson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, and 
other décisions cited contra, and leaves no room for doubt that they 
were carefully considered and must be regarded as overruled in so 
far as they appear to be inconsistent with the f oregoing propositions ; 
and it furthermore refers to and quotes approvingly from Brennan 
& Co. V. Dowagiac Mfg. Co., 162 Fed. 472, 476, 89 C. C. A. 392— a 
leading case in point from the Circuit Court of Appeals of the Sixth 
Circuit — for exemplification of the doctrine upheld. As clearly stated 
in the opinion, it remains open to the défendant "to disprove the 
plaintifï's case, or to ofïer évidence in mitigation, or both," so that the 
défendant is in no sensé foreclosed from the benefit of any évidence 
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which may tend to measure and prove the share of profits attributable 
to other means in addition to those of the patent. 

On the assumption, therefore, that the ruUngs thus summarized are 
radical departures from earlier décisions of the Suprême Court in 
référence to the burden of proof on the accounting in patent cases, 
or (as described in the appellant's brief) are "subversive of what hâve 
heretofore been uniformly regarded as settled rules of évidence in 
accountings," we are impressed with no doubt that final décision was 
thereby intended of that unsettled question. Its premise of the 
infringer's HabiHty as a trustée ex maleficio seems to us impregnable, 
so that no escape appears from the estabhshed rule thereupon in 
référence to confusion of profits. 

We are of opinion that thèse rulings in the Westinghouse Case are 
equally apphcable to the case at bar for upholding recovery of the 
entire profits in évidence. It is res adjudicata therein that the patent 
grant is for the device "as a single tool," and that both device and 
process were appropriated and used by the défendant as such entire- 
ties in producing thèse profits. The évidence, both direct and circum- 
stantial (inclusive of the defendant's conduct and arrangements dur- 
ing the period of infringement), impresses us to be convincing, if 
not conclusive, of the valuable character of the invention and that 
much of the profits realized was attributable to its use. Considérable 
testimony appears on the part of the défendant directed to déniai or 
belittlement of its value as compared with the other known means 
and processes open to use by the défendant (involved and considered 
in the prior adjudication of infringement), but we believe it to be both 
insufficient to that end (for reasons to be mentioned) and ineffectuai 
for escape from the above rule in the most favorable view of its bear- 
ing. Thèse prior processes — the "Shuman or single-pour" process 
and the "European three-step" process — were not only determined in 
the suit to be inadéquate at the date of the Schmertz invention for 
commercial production of the modem sizes of wire glass, but the 
présent testimony introduced by the défendant fails to overcome the 
évidence in this record, that neither of such processes, as devised, 
was capable of such production on an equality with the Schmertz 
means and process. 

[2] In référence to a circular publication introduced in évi- 
dence, purporting to be issued in Germany, by the Siemens Glass 
Works, stating amounts and sizes of wire glass produced by them 
under patents and processes named from 1893 to 1900 — which is 
strongly urged on behalf of the défendant as proof of adequacy of the 
"European process" for profitable manufacture of large sizes of glass 
mentioned, and appears from the master's report to hâve been so 
accepted and treated — it is elementary in the law of évidence that such 
circular is incompétent to prove, as substantive évidence affecting a 
stranger to it, any fact recited therein. The statutory rule of patent 
law charging the applicant for a patent with notice of prior publica- 
tions, whereby their introduction becomes admissible for that purpose, 
is plainly not applicable (as appears to be the contention) to give proba- 
tive force to this publication under the présent issue. Another cir- 
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cumstance in évidence is urged as proving the patent device to be 
without substantial value — and likewise for fixing a "standard of com- 
parison" hereafter referred to — vvhich appears to be so accepted and 
mentioned in the master's report, namely, that the défendant speedily 
obtained or devised a noninfringing substitute for the means and 
process of the patent when the decree of infringement was handed 
down, and immediately entered into use thereof, and that the substi- 
tuted means proved (as alleged) equally bénéficiai with the patent de- 
vice. This substitute unmistakably appears to be a new improvement, 
not a device of the prior art, and was subsequently thus adjudicated 
as an improvement of the above-mentioned "European process," so 
that the circumstance relied upon is without force, as we believe, for 
support of the contention. 

[3] Under the foregoing doctrine, it becomes immaterial whether 
the défendant used other bénéficiai means or methods during the in- 
fringement, in addition to its appropriation and use as an entirety 
of the patent device, for "these_ reasons : (a) That no proof was f ur- 
nished tending to establish the contributory share of such additions 
in the profits, if they did contribute thereto ; and (b) that the testimony 
introduced does not tend to prove, either substantial contributions 
thereby or that any share of the additional means in the profits can be 
definitely ascertained for apportionment. - 

The contentions of distinction from the Westinghouse Case and 
inapplicability of its doctrine to the présent issues, upon which re- 
versai is sought, we understand from the extended argument to be 
embraced in thèse propositions :"' First, that the product of the in- 
fringement in. suit was wire glass; an old product,. and in such case 
recovery is limited to the saving or economy efïected by the patent 
device in its production, so that recovery of the entire profits realized 
from sale of the products, allowable in the case of a new product ("in 
effect dominated and controlled by the patent"), is unauthorizèd ; 
second, that the évidence shows a noninfringing method of producing 
wire glass, and the authdfities concur in imposing the "standard of 
comparison" rule thereupon and require the complainaht to prove the 
saving obtained by the patent means as the measure of recovery. Both 
of thèse contentions are untenable, as we believe, under the above- 
mentioned facts in évidence. While it is true that wire glass was 
produced long prior to the patent in suit, we do not understand this 
fact to bar or aflfect the measure of recovery awarded by the decree. 
As above recited, not only is it established by the prior adjudication 
that production of the sizes of wire glass obtained by the patent means 
and process was not commercially attainable under the pre-existing 
means relied upon, but further évidence appears in the présent record 
in support of that proposition, if otherwise open to controversy. We 
do not understand, therefore, that the case présents ground for op- 
ération of the so-called "standard of comparison rule," whatever be 
the view entertained of applicàbility of that rule under the doctrine 
of the Westinghouse décision, when confusion of profits in the in- 
fringement is established. Accordingly both of thèse contentions must 
226 F.- 
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be overruled, and as well the various assignments of error on which 
reversai is sought. 

[4] The record, however, exhibits an erroneous allowance in the 
award which requires correction, although not mentioned in the as- 
signments of error. As recited in the opinion below, the aggregate 
of "profits chargeable to the défendant" was $49,003.09, and interest 
was computed thereon "from July 1, 1909, to April 1, 1913," amount- 
ing to $9,188.08 as an additional allowance in favor of the complain- 
ant, making the "gross amount for profits chargeable" thereupon 
$58,191.17. In Tilghman v. Proctor, 125 U. S. 136, 160, 8 Sup. Ct. 
894, 31 L,. Ed. 664 (and subséquent cases), the rule is settled that such 
allowance of interest is unauthorized, for the reason that the profits 
"as a measure of unliquidated damages" do not bear interest "until 
after their amount has been judicially ascertained." The allowance 
thus presented by the above-mentioned ruling cannot rightly be af- 
firmed, and the want of an assignment of error thereupon must be 
disregarded. It is contended on behalf of the complainant that an- 
other item of substantially equal amount was erroneously excluded 
from allowance in its favor and should be charged as a profit to offset 
the above-mentioned error. But we 'believe the record to be insufficient 
for support of such contention, so that it must be overruled; and 
modification of the decree is directed accordingly, to exclude the in- 
terest allowance of $9,188.08. 

[5] IL The complainant's cross-appeal for correction of the decree 
raises this twof old question : Was érror committed in the allowance 
in favor of the défendant of interest on its capital invested in the 
business during the period of infringement, either for the whole or 
any part of such capital? This allowance, computed at $11,047.33, 
was deducted from the charge for profits (and interest thereon as 
above mentioned), and thus constitutes a crédit to the infringer for use 
of its entire plant during the unlawful opérations. 

In support of the assignment of error for such allowance the cita- 
tions are Rubber Co. v. Goodyear, 9 Wall. 788, 804, 19 L. Ed. 566, 
and Seabury v. Am Ende, 152 U. S. 561, 569, 14 Sup. Ct. 683, 38 L. 
Ed. 553 ; while an intermediate case (not cited in the briefs), Manu- 
facturing Co. v. Cowing, 105 U. S. 253, 257, 26 L. Ed. 987, clearly 
tends ito uphold an allowance for such use of plant. The Rubber 
Company Case appears to be in conflict with both of the later cases 
referred to, but each of thèse décisions involved like question for 
review, and we believe the présent issue must be settled in accord with 
our understanding of their effect, and not in the exercise of any view 
thereof which may otherwise hâve been entertained as a case of first 
impressions. 

The earlier case of Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. Ed. 
566, reviews and affirms the disallowance below of a claim presented 
by the infringer for "interest on capital stock," as a déduction from 
its profits to be accounted for in the suit for infringement. In the 
opinion no référence appears to any distinction between "capital stock" 
and "capital invested" in the business, but the rulings are instructive 
for the doctrine stated, in substance that "the profits made in violation 
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of the rights of the complainant" are "to be ascertained by finding the 
différence between cost and yield," with the éléments of C03t entering 
therein (as specified) to be calculated "as a manufacturer calculâtes the 
profits of his business" ; that the profit for which the infringer is ac- 
countable "is the gain made upori a business and investment when 
both receipts and payments are taken into the account"; and that it 
is the policy of the law that "the wrongdoer shall not profit by his 
wrong." 

In the two succeeding cases above cited, however, it is our under- 
standing of their import that a différent rule is pronounced for ascer- 
taining the profits recoverable against an infringer. The opinion in 
Manufacturing Co. v. Cowing, 105 U. S. 253, 26 L. Ed. 987, directs 
reversai of the findings of profit chargeable to an infringer (among 
other grounds) for failure to make an allowance for "use of tools, 
machinery, power, and other facilities employed in thé manufacture." 
In Seabury v. Am Ende, 152 U. S. 561, 14 Sup. Ct. 683, 38 L. Ed. 553, 
both of the above cases are ref erred to, without either approval or 
disapproval in direct terms, although the opinion plainly négatives 
adoption of the ruling in the Rubber Co. Case, when approval thereof 
would hâve settled the issue. The court below had disallowed the 
infringer's claim of déduction from profits for "interest on plant and 
capital invested," and the opinion expressly predicates affirmance on 
the fact that the plant and capital vsrere largely engaged in noninf ring- 
ing business, so that the infringing portion was merely incidental to 
the other opérations, and holds that w^ithout évidence to "enable the 
master to satisfactorily apportion the interest between the several 
kinds of business" no allowance therefor was authorized. As stated 
in the opinion, the case is thus distinguished from Manufacturing Co. 
V. Cowing, where the plant was exclusively employed in the infringing 
business. Furthermore, the opinion carefuUy states that it is not 
to be understood "as holding that in no case where the plaintiff's dam- 
ages are measured by the defendant's profits ought there to be an 
allowance in the latter's favor of interest on the, money invested in 
the plant," nor "even when the use of the plant is not whoUy restrict- 
ed to making the infringing article." 

We beHeve the direct décision in Manufacturing Co. v. Cowing, 
supplemented by the Seabury Case, with its cleariy defined rulings in 
accord therewith, must be regarded as settlement of the rtile to be 
applied hère, namely, that the infringer is entitled to deductiori from 
the profits for use of its capital (including plant) invested in the busi- 
ness, to the extent of its actual employment in the infringing opéra- 
tions, and that for such allowance interest may be computed on the 
value thereof and apportioned for the share of infringing business, 
whenever noninf ringing business is carried on therewith and the share 
of each is ascertainable. In this view error is well assigned for cor- 
rection of the decree, for the reason that interest is computed and 
deducted upon the entire capital invested, while a portion of the 
business carried on was nonirifringing. For the reasons, however, 
that the proportions of infringing and noninf ringing business cleariy 
appear from the évidence— the latter earning practically one-fourfh 
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of the profits — we believe the apportionment for an interest allow- 
ance within the rule above stated can equitably be made for correc- 
tion of the decree. 

The District Court, therefore, is directed to amend the amount 
awarded by the decree for gains and profits by excluding the allowance 
of interest thereon, and by making the allowance for interest on capital 
invested in the business in conformity with the foregoing ruling. Up- 
on correction accordingly, the decree stands affirmed, without recovery 
of costs by either party. 



STOCKHAM et al. v. DUNCAN. 

DUNOAN V. STOOKHAM et al. 

(Circuit Court of Appeals, Seventh Circuit. May 20, 1915. Eehearing Denied 

July 28, 1915.) 

Nos. 2158, 2162. 

1. Patents ®=j328^Infbingemknt — Ooal Washeb. 

Thé Stewart patent, No. 657,184, for a coal washer, conslsting of varl- 
ous means In combination, the last élément used in the process belng a 
settling tank, in which the fine coal dust carried over in the water from 
the precedlng tank is allowed to settle, so as to cleanse the water for 
re-Use, and from whieh it is pumped to the initial tank, held not in- 
fringed by washers from which sucli élément of the combination is omit- 
ted, and which hâve no équivalent therefor. 

2. Pamints <S=?312 — Suit eoe Infbinsembno! — Damages Becoveeable. 

Where the évidence on an accounting in an infringement suit showed 
that if complainant bad bullt thé infringing plant under its patent, which 
was for a combination of éléments ail of which Were présent in the in- 
fringing structure, it would hâve realized a certain sum as a net profit 
therein^ it is entitled to recover such sum as damages without an appor- 
tionment. , 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544r-549; Dec. 
Dig. ©=312. 

Accounting by Infringer for profits, see notes to Brickill v. Mayor, etc., 
of City of New York, 50 C. C. A. 8 ; Clark v. Johnson, 120 C. O. A. 389.] 

Appeals from the District Court of the United States for the South- 
ern Division of the Soutnern District of Illinois; J. Otis Humphrey, 
Judge. 

Suit in equity by William H. Stockham and the Roberts & Schaefer 
Company against James Duncan and others. From final decree af ter 
an accounting, both parties appeal. Affirmed on each appeal. 

For convenience, the appellants in said cause No. 2158 and appellees in 
sald cause 2162 are herein termed complainants, and the appellees in cause 
2158 and appellants in cause 2162 are termed défendants. In pursuance of 
the opinion of this court in Duncan et al. v. Stockham et al., 204 Fed. 781, 
123 C. C. A. 133, and the order entered in said cause, affirming the decree of 
the District Court entered January 5, 1912, holding patent No. 657,184, grant- 
ed to E. A. Stewart on September 4, 1900, for a coal washer, to be valid and 
infringed, said cause proceeded to an accounting as against ail the défendants, 
both corporate and Individual, before the master. On the hearing complain- 
ants proceeded to Introduce évidence as to Instances of alleged infringement 
other than that of the Lumaghi plant Involved In the said suit. The one 

<S:=3ti'or other cases see eame toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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claim of the patent reads as follows, viz.: "The combinatlon In a coal washer 
of a vertically reciprocating jig H, provlded with a perforated bottom J, 
metalUc sliding joints S, T, on its sides, water tank C, with inclined bottom, 
perforated bueket elevator G, tank D, elevator O, tank E, centrlfugal pump P, 
tank B, openlng Q between tanks B and C, valve R to close opeuing Q, sub- 
stantially as described." 

The évidence shows conclusively that none of the washers, except the one 
described in the blU, known as the Lumaghi plant, included the tank E as a 
part of its combination. In opération a so-called jig diseharges the clean 
coal into tank D. The surplus water from tank D overflows into tank E, from 
which it is pumped back into tank B, whereby a constant circulation of water 
is secured. The tank D is separated from tank iS by a partition somewhat low- 
er than the other walls of the tank, over which partition the water flows 
slowly in 'a wide, thin stream into tank E. The theory seems to be, that there 
is thus secured in tank E a quiet body of water from which the coal dust will 
readily settle to the bottom, leaving clear water to be pumped back to tank B 
for re-use in washing the coal. In the process, the heavier coal is collected in 
tank D by meana of the partition wall betwèen the two tanks. In the patent, 
and in the évidence, and in the former opinion of this court sustaining the pat- 
ent, the tank E is treated as an essential élément of the combination. The mas- 
ter and the District Court came to that conclusion and held that none of the de- 
vices, save that of the Lumaghi plant, was an inf ringer. Complainants made 
no claim for profits, but only to damages growing out of loss of , and upon con- 
tracts for the construction of, the several alleged infringing and other plants, 
by reason of said alleged infringement. With référence to the Lumaghi 
plant, défendants attempted to show that at the time this plant was built it 
had no tank E, but that at the time the original bill was filed tank E had 
been added, so that, while infringement did actually exist when the suit was 
brought, still at the time it was flrst built said washer was net an infringe- 
ment. The record shows that the Lumaghi people were demanding a Stewart 
washer, that the flrst washer sold them was unsatisfactory, that they insisted 
on a cliange, and that défendants made the infringing change before they re- 
ceived payment. 

It is in évidence that the Lumaghi washer contalned four jigs and that in 
furnishing thèse complainants would Uave netted a profit of $1,250 each 
therefor, or a lump sum of $5,000. The master was of the opinion that there 
were involved in the construction of the Lumaghi devlce, and included in the 
items of cost and profit realized thereon, a number of items which were not 
covered by the patent, and that it was the duty of complainants to hâve ap- 
portioned the profits arising from the contract for the érection of the Lumaghi 
plant, so far as the same were covered by the patent, and such as grew out of 
the rest of said coal washer, which complainants, he found, had failed to do, 
and that therefore, under the authority of Westinghouse v. N. Y. Air-Brake 
Co., 140 Fed. 547, 72 C. C. A. 61, they could recpver only nominal dainages 
in that case. 

On the hearing before the District Court upon exceptions to the master's 
report, the District Court sustained the exception to so much thereof as found 
that complainants should hâve apportioned the damages as aforesaid, and 
were, because of their failure so to do, not entitled to substantial damages as 
to said Lumaghi plant, but conflnned said report in ail other respects. The 
decree of the District Court récites that the Lumaghi plant order was given 
because it contained the washer of the patent, that the Stewart washer was 
the heart of the plant and induced the trade, and that complainants' dam- 
ages should be measured by the profit they would hâve made on the entire 
order, and therefore ©ntered a decree against défendants for the sum of $5,000. 
From this decree thèse appeals hâve been prosecuted. 

The errors asslgned by complainants are in substance that the court erred 
in not allowlng complainants $7,400 on account of the Lumaghi plant, in not 
holding that ail the other plants erected by défendants were infringements of 
the patent, in not allowing complalnanté $13,088 on account of thelr losses 
due to réduction of priée on three particular contracta ref erred to, in not al- 
lowlng complainants the aetual damages which they sufifered on account at 



742 226 FEDERAL EEPOETEB 

their failure to obtaln three other contracts, In not allowing complainantg 
$1,250 per jlg on the remaining jlgs, or ail the jigs, erected by défendants, 
and in not allowing the complainants a total sum of $74,908. 

Defendiants assign for, error tbe entry of ttie judgment for $5,000 and 
costs and the holding of them jointly. 

Francis W. Parker, of Chicago, for appellants. 

Thos. A. Banning, of Chicago, 111., for appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
The patent in suit is for a coal washer consisting of various means in 
combination for washing coal and separating it from impurities. In 
the process, tanks are used, the last of which in the order of use in 
the process is termed tank B, the f unction of which is to purif y the 
water — a so-called settling ,tank, wherein the water is practically at 
rest, whereby the coal dust held in solution, being heavier than water, 
sinks to the bottom, leaving the water pure enough for re-use. This 
water is then puinped back to the tank B and again put into the wash- 
ing process. Tank D, which immediately précèdes tank B in the wash- 
ing device, receives the washed coal and whatever of impurities ac- 
company it to that point, and retains substantially ail thereof except 
the particleS held in solution. The two tanks are separated by a parti- 
tion somewhat less in height than the other walls of tank D, by reason 
whereof the top of the water in tank D overflows in a thin and wide 
stream into tank E. Thus it will be seen that the only function of 
tank B is to cleanse the water for re-use and deliver it to the pump for 
return to the tank B. 

Complainants, in the proceedings before the master, undertook to 
show damages sustained by reason of défendants' installation of sev- 
eral coal washers other than that of the Lumaghi plant, being the 
device named as the infringing washer in the original bill, the names 
of which need not hère be enumerated. This they might properly do. 
Murray v. Orr & Lockett Hardware Co., 153 Fed. 369, 82 C. C. A. 
445, decided by this court. On thé hearing it developed conclusively 
that no one of said other devïces contained the tank B. In each of 
them the tank corresponding to the tank D was made to do the work 
of both tanks," so far as it was donc. Thus one élément of the com- 
bination of the patent was wanting, unless a plain and well-known 
équivalent was substituted. The évidence disclosed that in some cases 
the défendants- substitute for tank D was constructed with larger di- 
mensions than in the patent, so that the inpour of water into the front 
end of said tank was some distance from the pump outlet, giving the 
coal dust in the water, in said tank some opportunity to settle, while 
in other instances there was Uttle, if any, différence in the size of the 
tank D of the patent and that of the devices omitting tank B. 

Complainants ihsist that défendants' tank is the équivalent of their 
two tanks, D arjd Ê, since by its alleged increased volume of water it se- 
cures the measurable purification of the water for re-use ; but the évi- 
dence fails to show that défendants' tank is larger than complainants', 
or that défendants' tank is an équivalent for complainants' tanks D 
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and E. Moreover, it is to be observed that in the Stevvart patent no 
dimensions of tank D or B, either absolute or relative, are specified 
or claimed. It appears from the record that défendants' washer fails 
to produce as good résulta as complainants', and in substance only 
utilizes complainants' patent washer up to and including tank D. Thus 
we are driven to the conclusion that the so-called other devices lacked 
one clément of the combination of the patent in suit, and one that com- 
plainants and the patentée make essential to their device. This omis- 
sion was fatal to complainants' claim of infringement as to thèse coal 
washers. 

"Our law requires the patentée to spedfy particularly what he clalms to 
be new, and If he claims a combination of certain éléments or parts we can- 
not decree that any one of thèse éléments is immaterial. The patentée makes 
them ail material by the restricted form of his claim. We can only décide 
whether any part omitted by an alleged Infrlnger is supplled by some other 
device or iastnunentality whlch is its équivalent." Water Meter Co. v. Des- 
per, 101 U. S. 332-336, 25 L. Ed. 1024. 

The rule has been uniformly enforced by the Suprême Court. In 
Rowell V. Lindsay, 113 U. S. 102, 5 Sup. Ct. 510, 28 L. Ed. 906, it is 
said: 

"There can be no infringement unless the combination Is Infringed. ♦ • ♦ 
But this rule is subject to the qualification that a combination may be in- 
fringed when some of the éléments are employed and for the others mechani- 
cal équivalents are used which were known to be such at the time when the 
patent was granted." 

In Eames v. Godfrey, 1 Wall. 79, 17 L. Ed. 547, the court held that 
where a person uses ail the éléments of a combination patent but one, 
and for that one substitutes another mechanical structure, substantially 
différent in its construction and opération, but serving the same pur- 
pose, he does not infringe. To the same effect is Gould v. Rees, 15 
Wall. 194, 21 Iv. Ed. 39. That two machines produce the same effect 
will not justify the assertion that they are substantially the same. 
Burr V. Duryee, 1 Wall. 572, 17 L. Ed. 650. To the same effect are 
Vance v. Campbell, 1 Black, 428, 17 L. Ed. 168; Gill v, Wells, 22 Wall. 
26, 22 L. Ed. 699; Robinson on Patents, § 922. 

In Gill V. Wells, supra, the court says : 

"By an équivalent in such a case it is meant that the ingrédient substituted 
for the one wlthdrawn performs the same function as the other, and that it 
was well known at the date of the patent securing the invention as a proper 
substitute for the one omitted hx the patented combination." 

As above stated, the washers omitting tank B do not accompli sh the 
same resuit as does the patent. We are therefore of the opinion that 
the master and the District Court properly held those washers to be 
noninf ringing. 

[2] With regard to the damages to be assessed in the matter of the 
Lumaghi plant, the record shows that complainants' witness Schaefer, 
one of the owners of the Stewart patent, had, on the hearing before 
the master, testified that, taking thé entire volume of the business of 
manufacturing under the patent, there was realized a profit of about 
$1,250 per jig, or the lump sum of $5,000 for the four jigs of the 
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Lumaghi plant. We are of the opinion that the profits which would 
hâve been realized by complainants upon the construction of the Lu- 
maghi cbal-washing plant, but for the infringement, would hâve been 
the sum of $5,000, and that the évidence shows that such damages 
were incapable of apportionment. Westinghouse Co. v. Wagner, 225 
U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653 ; 
Dowagiac Manufacturing Co. v. Minnesota Moline Plow Co. et al, 235 
U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398, decided by the Suprême 
Court January 11, 1915. Défendants, however, insist that infringement 
had not arisen at the date of the building of the Lumaghi plant. As 
to this point it seems that while défendant took the contract to erect 
this plant with the intention of leaving ofif tank B, the owners were 
demandîng a Stewart device, and that, before payment was made, de- 
fendants were required to and did add tank E. The District Court 
found that défendants should be charged with infringement as of the 
time when the contract was entered upon for the purposes of arriving 
at said damages. This we deem the correct position to be taken with 
regard to this item of damages. 

Défendants further contend that there is nothing in the record to 
justify the judgment against the individual défendants. The objection, 
if good, cornes too late. The original decree and the order remand- 
ing the cause both run against ail of the défendants. However, upon 
the record, we discover no reason why, under the circumstances of 
this case, such a decree was not properly entered. The objection is not 
deemed well taken. 

We find no réversible error in the judgment of the District Court. 
The decree of the District Court is therefore affirnied as to both ap- 
peals. 



TOMPKINS V. ST. EEGIS PAPER CO. 
(District Court, N. D. New York. August 18, 1915.) 

1. Patents <S=»286 — Suit foB Inpbingkment — Title op Complainant. 

An exlstlng cause of action for Infringement of a patent may be as- 
slgned after expiration of tlie patent, and the assignée may maintaln an 
action thereon. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 453-456; Dec. 
Dig. ®=s>28e.] 

2. Patents <S=>7 — Peocess — Function of Machine. 

The mère function of a machine is not patentable as a process. 
[Ed. Note. — For other cases, see Patents, Cent Dig. § 6 ; Dec. Dig. 
®=>r.] 

4. Patents i®=5328 — ^Validity and Infringement — Pkocess of Makino Pa- 
pes Stock. 

The ïompkins patent, No. 458,135, for a process of making paper stock, 
which consists in effecting thé suspension of the materials to be treated 
in a constantly rising current ofi the treatlng liquid, and while thus sus- 
pended subjecting the material to the heating, cleanslng, or chemical 
action of the suspending liQuid, is for a process, and not merely for the 
function of the apparatus described, but is void for anticipation in the 
prior art; also lield. not infringed, if conceded validity. 

S:=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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In Equity. Suit by John D. Tompkins against the St. Régis Paper 
Company. On final hearing. Decree for défendant. 

Suit in equity to recover profits and damages for alleged infringe- 
ment of United States letters patent No. 458,135, issued August 18, 
1891, on application filed July 30, 1888, and an accounting therefor. 
The suit is by the patentée. 

A. Page Smith, of Albany, N. Y. (Edwin J. Prindle, of New York 
City, of counsel), for complainant. 

W. B. Van Allen, of New York City (Henry Schreiter, of New York 
City, of counsel), for défendant. 

RAY, District Judge. The patent in suit, alleged to hâve been in- 
fringed by défendant, dated August 18, 1891, and issued on application 
fîled July 30, 1888, to John D. Tompkins, the complainant (his présent 
title being by assignment), is for "a process of making paper stock," 
and has but one claim, which reads as, follows : 

"The herein described art of treating fibrous and other kindred materials 
for their conversion into paper stock, which consists in effecting the suspen- 
sion of such materials in a constantly rising current of the treating liquid, and 
while thus suspended subjecting the material to the heating, eleansing, or 
Chemical action of the suspending liquid." 

This process consists, says the claim, in the art of treating fibrous 
and other kindred materials for their conversion into paper stock, and 
which process consists in (1) effecting the suspension of such materials 
(fibrous or their kindred) in a constantly rising current of the treating 
liquid; and (2) "while thus suspended subjecting the material (fibrOus 
or their kindred) to the heating, eleansing, or chemical action of the 
suspending liquid." To answer the claim there must be a constantly 
rising current of the said liquid contained in the vessel or digester, and 
in this liquid the said fibrous material must be constantly suspended, 
and while so suspended it is subjected to the heating, eleansing, or 
chemical action of the "suspending liquid" ; that is, of the constantly 
rising current of liquid. 

The patentée first describes what he conceives to be the prior art and 
the objections to be overcome as follows : 

"It has heretofore been the practice to subject vegetable and other kindred 
material from which paper stock Is made to the successive action of various 
treating liquids within a closed vessel or digester, and while thus inclosed 
to bring the treating liquids into Intimate contact with the material by spray- 
ing the liquids in a downward direction thereon, or by agitating the mass of 
material and liquids together, as by rotation of the digester. Both methods 
hâve been found in practice to be open to objection: The flrst, by reason of 
the fact that the downwardly directed streams of liquid serve to pack the 
paper stock material upon the bottom diaphragm of the digester, the effeet of 
which is to transform the material into a stralner or filtering mass, gatber the 
lignine and other material picked up by the treating liquors upon the top of 
the mass, and to unevenly affect the material by the treating liquids. It 
will be readily understood that, when the mass is packed upon the bottom 
of the digester, the upper portion of the mass will be much more affected 
than the lower portion, and hence the material will be fully acted upon in 
one portion, partlally acted upon in another, and, to a great extent, unacted 
upon at the lowermost part of the mass. The second, that agitation of the 
material and liquids by rotation or other movement of the digester tends, in 
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a measure, to break up and destroy the flbrous character of the paper stock 
material thus acted on." 

He then sâys his object is to treat the material in a closed digester 
and in such a manner that (1) no packing of the material will occur, by 
reason of the downward spraying above mentioned and the settling; 
(2) the fiber will not be injured, by the agitation of the material caused 
as by the rotation of the digester; (3) the adventitious materials will 
be separated f rom the paper material ; and (4) ail the material brought 
into the best position ta be acted upon by the treating liquids evenly 
and at the same time effectively. 

The patentée then points out that ail, or nearly ail, the substances 
f rom which paper is made are of a lower spécifie gravity than water, 
and hence will float in any of the treating liquids or fluids employed in 
this art. That such materials will also absorb the water, and when 
soaked with water sink or gravitate to the bottom of the vessel and be- 
come packed there. As a resuit such materials are not thoroughly and 
evenly acted upon by the treating liquids. He then says : 

"My improved method of treatment is based upon the theory that the ma- 
terial from which the paper stock Is to be made should be suspended in th'e 
treating liquid while in the digester, and while thus suspended subjected to 
the heating, cleansing, or chemical action of the suspending liquid." 

The patentée then describes an apparatus for carrying out his pro- 
cess, and then says : 

"The material to be treated Is introduced through the manhole D. At 
the same time the pump G- is started, drawing the prellminary treating 
liquid from the tank within which it is stored, through the pipe //, and de- 
livering it into the chamber C, and from thence in an upward direction 
through the perforations of the diaphragm, the sum of the areas of which is 
made preferably somewhat less than the area of the Inlet pipe, so as to im- 
part a certain veloclty to the upwardly directed streams of liquid transmitted 
through the perforations. The upwardly directed streams are projected 
against the material as it Is introduced into the digesting chamber, so as in 
effect to efCectually spray the material from below as it falls into the cham- 
ber. When sufficient quantlties of material and liquid hâve been introduced 
Into the digesting chamber, the valve in the pipe // is closed, and the pump G 
draws the liquid from the upper chamber C, and introduces It into the lower 
chamber, from whence it is sprayed upward against the mass of material 
in the digester, which, becoming sôaked, tends to gravitate. The effect of 
the upwardly directed streams of liquid impelled from the pump through the 
diaphragm is to overcome the gravity of the particles of material within the 
digesting chamber and to hold them, so to speak, in suspension in the treating 
liquid. It is my purpose In treating the material in the digesting chamber to 
keep the material In suspension In the treating liquid, and hence the direction 
of flow or circulation of the treating liquid is always from below upward." 

Later he says he does not Hmit himself to the apparatus described, 
digester and pipe connections, as many changes may be made. He 

says, also : 

"The apparatus shown and described Is, however, that which I consider best 
adapted to carry my invention into effect." 

In a gênerai way the process may be described as f ollows : (1) The 
stock to be treated is inserted through the manhole in the top of the 
digester. (2) The treating liquid is forced in at the bottom through a 
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pipe or pipes by means of a pump. The contents of the digester are 
highly heated and steam is forced in at ±e bottom. A pipe from the 
top extends te and connects with this injection pipe, so as to allow a 
constant upward current of the treating liquid. When the cooking or 
treating process is complète, the contents may be drawn ofï through a 
conduit at the bottom of the digester. The idea is that by reason of 
the constant upward current of treating liquid, combined with the 
steam, when used, the matter to be treated will be constantly forced or 
carried upward and held suspended in the liquid in a loose, disintegrat- 
ed mass, as contradistinguished from a solid, packed mass, and that its 
particles will be thus subjected on ail sides to treatment by such liquid. 

Complainant's Title. 

[ 1 ] The complainant is the patentée, but very soon af ter the issue of 
the patent in suit, and August 25, 1891, he assigned it to the Tompkins 
Paper Stock Company, of Albany, N. Y., receiving stock in said Com- 
pany in exchange therefor. Later, and january 20, 1899, on foreclo- 
sure, the letters patent were sold to Emma A. Tompkins, wife of the 
complainant, and she owned same until December 16, 1911, when she 
assigned same to the complainant. The patent expired August 17, 
1908, or about three years prior to the assignment to complainant. If a 
cause of action for infringement then existed> it could be assigned; 
but there could be no' infringement àf ter the expiration of the patent. 
The défendant asserts that this complainant cannot sustain this action 
in equity to recover damages and profits ; it having been commenced 
by the assignée after the expiration of the patent, and the assignment 
having been executed thereafter. Défendant insists there was nothing 
to assign, except a mère cause of action at law to recover the damages. 
Section 4919, R. S. U. S. (Comp. St. 1913, § 9464), provides for an ac- 
tion in the case by either patentée, assignée, or grantee. If complainant 
owns the right of action by assignment, if there be one, why can he not 
enf orce it in any manner not f orbidden by law ? 

Is The Patent Vahd? 

[2,3] Défendant insists that the subject-matter of the patent in 
suit herein is not an "art" or "process," but merely the mechanical 
function of the apparatus. It is settled that the mère function of a 
machine is not patentable as a process. Cochrane v. Deener, 94 U. S. 
780, 24 L. Ed. 139; Bush v. Jones, 184 U. S. 599, 22 Sup. Ct. 511, 46 
L. Ed. 707; Carnegie v. Cambria, 185 U. S. 403, 425, 22 Sup. Ct. 
698, 46 L. Ed. 968; Westinghouse v. Boyden, 170 U. S. 537, 18 Sup. 
Ct. 707, 42 L. Ed. 1136; Expanded Métal Co. v. Bradford, 214 U. 
S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034; Corning v. Burden, 15 How. 
252, 14 L. Ed. 683; Risdon Locomotive Works v. Medart, 158 U. S. 
68, 15 Sup. Ct. 745, 39 L. Ed. 899. 

What does this machine or apparatus do? It is first fîUed with 
the treating fluid and stock to be treated thereby, and the purpose now 
is to hold the stock suspended in the fluid, to the end that the fluid 
may operate equally on ail parts or sides thereof during the cooking 
process, which is carried on by admitting steam under pressure con- 
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stantly at or neâr the bottom of the digester. The ultimate purpose 
is to properly treat the stock with the fluid and by means of the steam 
in the preliminary cooking, and the apparatus in opération forces the 
treating fluid in and constantly upwards through the mass of stock, 
causing the particles of the stock to be suspended in the liquor. While 
so suspended, the stock is properly exposed to the action of such 
liquor. This apparatus is so designed, constructed, regulated, and op- 
erated that while in opération it causes the stock by action of the 
upwardly moving current to remain suspended in the liquid. The 
functioh of the digester proper is to hold the stock and treating liquor; 
of the injected steam to heat and at times aid in causing the suspension, 
so that the liquor can perform its function of operating on the stock. 
The apparatus, with its pump, forces the liquor in, forces it upwardly, 
and this carries with it the particles of stock upwardly in the treating 
liquid, a,nd holds it there while the process of treatment is going on. 
I am unable to see that this is not a process patent. The function of 
the machine is not to perform the process of treatment, but to permit 
it to be performed. We hâve much more than the opération and effect 
of the apparatus, as was the case in Busch v. Jones, 184 U. S. 598, 
607, 22 Sup. C^. 511, 46 L, Ed. 707. The .apparatus is the means 
by and through which the process may be carried on. 

In Carnegie Steel Ço. v. Cambria Irqn Co., supra, the claims of the 
patent were for a process which, in. the art of mixing molten métal, 
to secure uniformity of the same in its constituent parts preparatory 
to f urther treatment, consisted of the process of , introducing into a 
mixing réceptacle, through an opening therein, of successive portions 
of molten métal un-unif orm in their nonmetalHc constituents (sul- 
phur, silicon, ;etc,),! removing portions only of the composite molten 
contents of,the réceptacle without entirely emptying or draining the 
same, and successively replenishing the réceptacle with fresh un- 
unif orm additions, substantially as and for the purposes described. 
There was a large closed réceptacle for holding the molten métal, which 
réceptacle, heated at the beginning to prevent chilling, had an opening 
through which the molten métal was poured in. There was another 
opening at the other end of the réceptacle, but high enough up so 
that a large portion of the contents were always retained therein, when 
through this last opening a portion ■ of the contents was, by tipping 
the réceptacle, poured out. Molten. métal was brought in cars from 
différent fùmaces and discharged intp this réceptacle, and as thèse 
car loads differed, or were nonuniform, in their nonmetallic constit- 
uents, the objectjOf, pouring the différent car loads into this one ré- 
ceptacle was to allow them to mix or commingle therein and become 
unif orm, or .substantially so. ■ So commingled, a small portion was 
poured out, and an equal new supply of the un-unif orm métal poured 
in; and hence, as this opération went on, a considérable time would 
elapse before the first charge, would be exhausted, and hence there 
was obtained a, near approach to Uniformity in ail the drawn-off por- 

: jtjqns. Thj^ réceptacle reeeiyed the molten métal poured in, and held 
4t; and Ijept it hot while the rnixing process went pn within, without 

■ .aid, and while thèse successive portions were drawn off or poured out 
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and new supplies poured in. The molten metals from différent fur- 
naces, un-uniform in their nonmetallic constituents commingle or mix 
themselves when in the réceptacle. This was held a valid process 
patent. The court said: 

"A mectianical patent is anticipated by a prior devlce of a like constructiou 
and capable of performing tbe same function ; but it is otherwlse with a 
process patent. The mère possession of an instrument or pièce of mechanism 
contains no suggestion whatever of ail the possible processes to whicb it may 
be adapted." 

In the patent now being considered we hâve a réceptacle within 
which the real process is carried on. There are three openings. At 
the top the material to be treated is admitted. Near the bottom the 
treating liquid is f orced in, and through another opening the hot steam 
is forced in. This steam is forced in by an outside power, as by a 
motor. Neither the réceptacle, or anything therein, or connected there- 
with, except the pipe for conveying the steam, has anything to do 
with this injection of the steam or of the fluid. There is an opening 
for drawing ofï the treated contents, and another for the escape of 
steam ail properly controlled. The treating process takes place while 
the fîbers of the material are suspended in the liquid, by its coming in 
contact with ail exterior parts thereof. In Cochrane v. Deener, 94 
U. S. 780, 24 L. Ed. 139, the court said : 

"A process la a mode of treatment of certain materials to produce a glven 
resuit. It is an act, or a séries of acts, performed upon tbe subject-matter to 
be transformed and redueed to a différent state or tbing. If new and useful, 
it is just as patentable as is a pièce of macbinery. In tbe language of the 
patent law, It is an art. Tbe macbinery pointed ont as sultable to perform the 
process may or may not be new or patentable ; whilst the process itself may 
be altogether new, and produce an entlrely new resuit. The process requîtes 
that certain things should be done with certain substances, and in a certain 
order; but the tools to be used In doing this may be of secondary consé- 
quence." 

In the case now before the court there is one thing to be treated and 
transformed, viz. the fibrous material or paper stock. This is to be 
treated by contact with a fluid containing certain ingrédients which 
are to operate or act on such paper-making material. Heat and steam 
is required. Large quântities of this fibrous material are to be treated 
at the same time in the same lïquid contained in the same vessel. To 
obtain good results ail the surface of each separate chip or fiber of the 
stock is to be brought in direct contact with and exposed to the 
direct action of the treating fluid. The treating fluid is injected up- 
wardly into the digester underneath the solids to be treated, and by 
forcing it in, and the action of the steam forced in in the same upward 
direction, the fibers or chips' are caused to rise, and, so to say, float 
in, not on, the treating fluid, and so are exposed, each particle to the 
action of such fluid. The function of the apparatus in opération is to 
set the fluids in motion upwafdly, carrying with them for certain dis- 
tances the fibri<)us rriaterials, and so place and hold them in position to 
be acted upon by the treating fluids. The real process, which is "a 
Inodeof' treatment of certain materials to produce a given resuit," 
ïiow begins. The appâràtus hblds the material to be treated suspiended, 
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or in position, while the real process goes on. If this patented process 
consists wholly in holding suspended in the treating fluid the fibrous 
materials, then it may be said this is a patent for tlie function of the 
apparatus. 

Anticipation. 

The défendant daims that the alleged "process" claimed in the patent 
in suit is wholly anticipated by the Tompkins 1886 process patent, No. 
340,640, issued April 27, 1886, and applied for july 2, 1885, and en- 
titled "Process for Treating Vegetable Substances for Making Paper 
Stock." As the mechanism for carrying on a process is no part of the 
process, if the process described (whether claimed or not) in the Tomp- 
kins process patent of 1886 is the same as that described and claimed 
in the patent in suit, such prior patent is an anticipation, even if the 
mechanisms of the two apparatuses used differ. Aside from the ap- 
paratus, the only différence between the process of patent No. 458,135, 
of 1891, the patent in suit, and the Tompkins prior process patent, 
No. 340,640, of 1886, is that in the patent in suit we hâve a continuous 
upward current of the steam and treating liquor, except that, when it 
is desired to clear the fibers from the perforated diaphragm at the top 
of the digester, the current is reversed, while in the said process pat- 
tent of 1886, in treating the fibrous contents with the liquid, the 
current was altemated ; that is, for a time, 10 to 20 minutes, there 
was caused an upward current, and then for about the same time a 
downward current, except that when two digesters connected to- 
gether were used the material to be treated in one was subjected to 
a constantly rising current of the treating liquor and in the other 
digester to a constantly descending current. But the idea and con- 
ception of the patent of 1891 was not new^ so far as causing the ma- 
terial to be treated to rise in the treating liquid and there remain sus- 
pended and subject to action on ail its outer surfaces by the treating 
liquor is concerned. That conception and idea clearly was expressed 
in the 1886 process patent repeatedly, and also claimed; but it is 
évident that Tompkins, the patentée, then thought better results would 
be obtained by aîternating at intervais of from 10 to 20 minutes the 
upward and downward currents. He knew how to treat the fibrous 
contents with the liquid by suspending it in the liquid by means of 
a constantly rising current just as well in 1886 as he did in 1891, and 
the principle of opération, inclùding suspension of the material in 
the liquor, was just as well understood in 1886 as in 1891. He chose 
to alternate the currents, first up and then down, as evidently he 
thought he would get better results by so doing. 

This is made very clear by a few quotations from the Tompkins 
process patent of 1886. Claim 6 of the patent reads as follows : 

"In the manufacture of paper stock or fiber, the process above described 
of treating wood, straw, and other vegetable materials for réduction to pulp 
or fiber, which consists in conflning t;he material within a dlgesting chamber 
whlch is separated by perforated dlaphragms from liquid chambers wtlch ad- 
joln the respective opposite ends of the dlgesting chamber, tllen fllllng ail the 
chambers with coolùng liquid or liquor, and heatlng the same under pressure 
of steam, then holding the material in suspension In the cooking liquid by 
the alternate opérations of reversely operating pumps and coactlng pipes pro- 
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vided with suitaWe cocks and having connection with both sald llquld cham- 
bers, and rep^atedly circulatlng the cooking liquld in altemating reversed di- 
rections by means of tlie same pumps operated at alternate times througli 
this suspended mass of material, witti suitable durations of circulation la 
each direction for preserving such suspension, substantially as descrlbed." 

In stating the objects of that invention of 1886, the patentée says: 

"And also to expose ail the particles of tbe material in a uniform manner to 
the action of the constantly circulating liquors and waters it is heated with 
by means of alternating reversed directions of the currents of said liquors and 
waters through the mass, so that the particles will not become paclied on the 
bottom of the digesting chamber, and so that ail the particles in the mass will 
be simultaneously acted on and haye their soluble portions unlformly dissolv- 
ed and the cellulose portions unlformly dlsintegrated, and to thoroughly wash 
and rinse from the material ail traces of soluble portions, alkali, and bleach- 
ing substance, together with the coloring matters in the material, by alternate 
reversai of circulation of the washing waters, and, flnally, by a séries of 
treatments of the mass within the digesting chamber in a progressive succes- 
sive order (as will hereinafter be fully descrlbed), without removal or trans- 
fer of the material after bèing first introduced to any other vessel, to so dl- 
gest the material, separate the cellulose from the lignine, and disintegrate 
the flber and bleach the same, that the résultant product will be more qulckly 
produced than heretofore, and be of a unlformly fine quality and free from 
ail Chemical substances and coloring matter, and be bleached, and colored with 
any color or shade of color preferred." 

He then describes his digester and apparatus, of which those of the 
patent in suit are an almost exact duplication. Either can be used to 
carry on the process by alternating the currents or by making such cur- 
rents continuons upwardly or downwardly. In the spécifications the 
patent says : 

"It is well known that In the process of cooking the materlals for réduc- 
tion to fiber or paper stock the soluble portions of the same will be taken up 
by the cooking liquor, which will gradually become thickened by the dissolv- 
ed substances separating from the pure cellulose. In the old processes, where 
the cooking liquor is circulated continuously downward, the material becomes 
compacted in the lower portion of the digester, and the top portion of the 
mass opérâtes as a strainer to prevent the thickenlng matter in the liquor from 
passing through the same, so that ail the gummy portions of the dissolved 
substances associated with the iiber will be deposited in the uppermost por- 
tions of the compacted mass, and nécessitâtes the transfer of the material to 
a spécial washing machine for eiïeeting a cleansing of the fiber from thé 
gums, acids, and other dissolved substances mixed in with the same, which 
washing is attended with a considérable amount of labor for handllng the 
material, and the use of much fuel if the water is used hot, and the em- 
ployment of a very great amount of water and considérable power for agitat- 
ing the same while the washing is proceeded with. ♦ * * In thèse old 
processes the continuously downward direction of circulation of the cooking 
liquor through the mass of fiber opérâtes to produce in the same a few vertieial 
channels, through which the liquor will f reely pass and more rapldly affect the 
particles of the material Immediately around thèse channels, while those par- 
ticles more remote are less affected, as are also those portions of the material 
neftrer the bottom of the digester; hence to complète the cooking of ail por- 
tions of the material in thèse old processes some of the parts will be overcook- 
ed, while If overcooklng be prevented some portions wlU not be properly 
cooked, and must be strained olï by a subséquent opération to be recooked or 
otherwise operated with or be thrown away. In either case a loss 'will be 
had of either the good material or of time and power for the proper réduction 
of the same. 
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"One of the distinguishing features of this invention is thè cooklng of thë 
material in hot (about boiling) water whlle the latter is drculateâ tbrough the 
former at alternate times in opposite or reversed directions, preferably 
dovvnward and upward, so that ail packing of the material will bê prevented, 
and the cooking water will be made to move In such an active contact with 
ail the particles of the material treated that they will be made to move agalnst 
each other In a loosened manner in ail portions of the digester, and cause ail 
the particles to be simultaneously and uniformly cooked, and the soluble por- 
tions of the lignine (dissolvable in water) tô be uniformly dissolved, and the 
coloring matter extraeted from the material, and thereby produce a partial 
disintegration of the material and a considérable réduction of its bulk, and 
removal of the larger portion of the coloring matter orlginally in the material, 
so as to leave (after washing) a less quantlty of lignine to be dissolved and 
less work of disintegration of the material to be efÇeeted by the subséquent 
alkallne cooking, and a less àinount of bleaching to be had in the final bleach- 
ing process to which the fiber wlll be subjected. 

"Another distinguishing féature is the cooking of the material with boiling 
alkallne liqUor under pressure while the latter is circulated through the body 
of the former continuously and in alternating reversed directions, preferably 
downward and upward at alternate times, whereby a packlng of the particles 
of the treated material in the lower portion of the digesting chamber, as here- 
toforé had, Is efCectually prevented, and the liquor is made to uniformly satu- 
rate and envelop ail the' particles being treated, and operate with equal 
strength on the same, whlle the particles are beihg stirred against each other 
and constantly changing in their relative situations in the digesting chamber, 
so tbat the alkali of the liquor will be brought into the most- effective contact 
with ail the particles and act simultaneously and uniformly on ail the soluble 
matters ;§,ss0ciated with tlie pure cellulose in the treated niaterial, and there- 
by rapidly effect a complète disintegration of the material and réduction of the 
same to fine fiber without any portions of the same being overçooked while 
other portions are only sufficiently cooked or undercooked, as heretofore had in 
the old processes. 

"Another distinguishing feature of this invention is the treating of the'dls- 
integrated pure fiber to the action of a bleaching liquor (preferably chlorlne 
liquor), with or without pressure, while it (the liquor) is'being continuously cir- 
culated through the mass of fiber in alternating reversed directions, whereby 
ail the particles of the fiber will be in a state of constant nlovement in the 
liquor, and be simultaneously and uniformly acted on by the chlorine or other 
bleaching agent held in the water, which saturâtes and pénétrâtes thèse con- 
stantly moving fibers, so that each fiber will be as efflectually acted on both 
externally and internally by the bleaching agent as the others." 

Then the patent says that two digesters may be usèd, one connectèd 
with the other, and in one the ctirrents may be constantly upward and 
in the other constantly downward, and adds : 

"When the same advantageous results will be had as when the successive 
treatments are had in a single digester." 

This is what the patent says : 

"I bave described my new process when a single digesting chamber Is nsed; 
but, if preferred, this process canbe practiced in an apparatus employing two 
digesters properly connectèd with each other by suitable pipes, so that when 
the circulations of the treating» waters and liquors are upwardly through the 
mass in one digesting chamber they will be downwardly through that in the 
other, and the reverse alternately, when the same advaïitageous results wlll 
be had as when the successive treatments are had in a single digester." 

He then refers to the prior art and says : 

"This old mode of procédure foi'ms no part of my invention, as In my pro- 
cess the digesting chamber is at first sufficiently fllled by a single charge with 
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the materlal to be treated untll completion in ail its portions, anrt is then 
treated contlnuously and uniformly, so that the partlcles wlll be held sub- 
stantlally in suspension in the liquor, while the latter is forced by the actions 
of suitable reversely operating pumps to circulate in one direction for a 
sultable length of time by one of the pumps belng operated for the time, and 
then in an opposite direction by the other pump for a similar length of time, 
to be foUowed by repeated and similar alternating reversed circulations of 
the liquor by the altemate actions of thèse pumps untll ail the partlcles of 
the materlal are uniformly and completely flnlshed for withdrawal, or for 
discharge of the llquid or liquor from the completed pulp. * ♦ * In my 
process this shlfting of the mlxed materlal and liquor from one end to the 
other of the digester, as in this old process In rotary digesters, is prevented, 
and the material is made to be constantly suspended in the treating liquor in 
the best condition for the active circulation of the treating liquor between 
the suspended partlcles in altemately reversed directions under the force of 
the reversely operating pumps employed at altemate times, whereby the 
liquor Is made to affect every particle of the material uniformly the same as 
ail the others until the completion of the treatment." 

Hère we hâve a statement twice repeated that in this process of the 
1886 patent the material being treated or subjected to the process is 
"made to be constantly suspended in the treating liquor," etc., so as to 
allow the liquor to reach ail sides of it. It is seen that in the 1886 pro- 
cess patent, not only is the constant suspension of the material in the 
treating liquor fully described and its advantages pointed out, but the 
holding of this material suspended m the liquor is claimed, and it is 
also stated that the material may be subjected to treatment in two 
digesters, in one of which the current is kept constantly ascending, and 
in the other, following the old process, it is kept constantly descending. 
It is self-evident that the patentée knew and taught and disclosed to the 
world in this patent every thing disclosed and claimed in the patent in 
suit. If the process described and claimed in the later patent, the pat- 
ent in suit, was disclosed in the prior process patent of 1886, but not 
there claimed, it was given to the world, and if claimed and covered by 
that prior patent the monopoly expired prior to the infringement al- 
leged. But, in any event. it is not sued upon. 

The complainant has laid stress on the use in the later patent of the 
Word "constantly," referring to the current. The current in the 1886 
process patent, so long as there was one, was constant. It was not 
always "constantly" in one direction, for it was sometimes changed in 
direction when only one digester was used. When two were used, the 
current was constantly moving upwardly in the one and constantly 
moving downwardly in the other, and, as seen, by the current, says the 
patent : 

"The material is made to be constantly suspended in the treating liquor in 
the best condition for the, active circulation of the treating liquor between the 
suspended partlcles," etc. 

I will not quote fully thé évidence of défendantes expert, Mr. Little; 
but he said, speaking of the 1886 patent : 

"Obviously, during the entire period of upvcard flow, the exact process oî 
patent 458,135, as deflned In the claiœ thereof is being practiced and its ad- 
vantages If any being secured." 

226 F.— 48 
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He also said : 

"Assumlng, theref ore, for the purposes of thls answer, that the theory of 
the patentée, already referred to, bas any basis in fact, and that the suspen- 
sion, which he requlred for the purposes of his proeess, and describes, is, in 
fact, efEected, the theory of opération, upon which patent 458,135 is based, is 
fully disolosed in patent No. S40,6JfO, and the apparatus and method for 
carryiny the theory into effect are also fully described." 

The witness, Mr. Little, also admitted that the apparatus of the later 
patent is essentially and practically the apparatus of the earlier patent, 
"with some nonessential changes in the pipe circuits," etc. 

This constantly upward current of the treating liquid in a digester 
through the material to be treated is fully described and claimed in pat- 
ent to John W. Dixon and George Harding, No. 54,510, dated May 8, 
1866. In this we hâve a digester proper, with a space or chamber in 
the bottom, shut off by a perforated diaphragm, which contains treating 
fluid. Through this diaphragm and chamber extending downwardly is 
a passage for the escape of the treated pulp closed by a valve. From 
this chamber containing the fluid covered by this perforated diaphragm 
a circulating tube with a pump suitably attached extends upwardly on 
the outside of the digester to the interior of the top thereof. Place the 
material in the digester, the fluid in the chamber, and digester, if desir- 
ed, also, and set your pump in motion by hand or a steam engine, and 
the fluid is drawn from the bottom chamber through the circulating 
tube, and forced in on top of the material, when by the exhaustion be- 
low it is drawn downwardly through the material to be treated. Re- 
verse the opération by means of the pump, and the treating fluid is 
drawn from the top of the digester and forced through the circulating 
tube into the lower chamber, and thence constantly upwardly through 
the perforated diaphragm, and on up through the material undergoing 
the proeess. Says the patent : 

"A circulating tube passes from below the diaphragm B to the upper part 
of the digester. In the course of this tube a rotary or reciprocating pump H 
is placed. Thls pump is to be driven by machinery, and produces a constant 
circulation of the digesting liquid from the lower chamber, E, below the dia- 
phragm, through G, Into the upper part of the digester, or, vice versa, from 
the upper part of the chamber down through tube O and the pump into the 
bottom of the digester, and thence upwardly, by virtue of the force of the 
pump, through the mass to be pulped." 

Claim 2 reads : 

"The pulp digester. In comblnation with a lower perforated diaphragm, a 
central pulp passage, a circulating tube and pump, to produce a circulation 
through the mass from bottom to top, or vice versa." 

Hère is disclosed in the prior art everything of importance è(> far as 
this proeess is concerned, except the statement that pulp materials, such 
as straw, wood, chips, and other vegetable matter, even if water-soaked, 
30 they will sink in still water, will rise, and either float or remain sus- 
pended in a constantly rising current of fluid. S'chbolboys in the coun- 
try well understood this fact. It was fully disclosed' ih the patent to 
Tompkins of 1886. It is immaterial that the patentée did not claim that 
particular feature or even fully understand its merits. It is equally 
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immaterîal that the public did not understand and actually appropriate 
it. It is all-sufficient that this f eature was fully disclosed in the prior 
art. 

In the Tilghman patent, of November 5, 1867, No. 70,485, for "im- 
proved mode of treating vegetable substances for making paper pulp," 
the fibers are treated in a closed vessel with a solution of sulphurous 
acid heated, and the bénéficiai results of a free circulation thereof 
through the material to be treated is pointed out. In the Chambers 
patent. No. 365,166, of June 21, 1887, in this same art, the patentée 
says : 

"I do not reverse the currents in the liquor which are constantly maintalned 
m an upward direction.." 

Perf orated diaphragms were well known in the prior art. The wit- 
ness for complainant, Mr. Little, seemed to think there was great merit 
in the process of the patent in suit, in that it has a perforated dia- 
phragm extending over the entire area of the digester near the bottom, 
so as to produce or allow an upward initial flow at ail parts of such 
area, and a conséquent upward movement or current of the liquid at ail 
points from the bottom upwardly. But this is the construction of the 
earlier apparatus of Tompkins (1886). Return pipes were not new in 
the art. 

The Cotton Seed Contention. 

It appears that the application for the patent in suit was once rejected 
on the prior patents, but later this was reversed, and the examiner said, 
speaking of the prior art, that : 

It was "a treatment possibly adapted to wood, straw, and grasses, but said 
wholly to fail with the cotton seed waste, for whieh this process (that of the 
patent in suit) has been devlsed." 

But this patent in suit is not a patent for a process for treating cotton 
seed waste. It has no such limitation, and, even if it did, the prior art 
points out and teaches the whole process of the patent in suit, even if 
it does not point out that it is especially adapted to the treatment of 
cotton seed waste. This court is wholly unable to see why the 1886 
process patent of Tompkins will not treat cotton seed waste as well and 
in precisely the same mode as does the patent in suit, provided you 
keep up the constantly ascending currents of liquor. It is immaterial 
that Tompkins did not knaw the fact, if it be a fact. The mère adapta- 
tion of an old process to a new and similar use is not invention. Dun- 
bar V. Myers, 94 U. S. 187, 24 L. Ed. 34. There must be some new 
conception. A mère duplication of the prior process and apparatus for 
the treatment of cotton seed waste did not make the duplication pat- 
entable. 

Currents of Liquid. 

Much has been said on the argument or final hearing and in the brief s 
as to the causes of the upward currents and the downward currents, 
and the use and nonuse of steam for causing or producing or contribut- 
ing to produce currents. There are certain natural laws which operate 
always when not obstncted. Liquids will flow down hill unless ob- 
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structed by a dam, or its équivalent, when a pool or pond îs formed. 
The moon opérâtes to draw and move the waters of the océan and 
produce the rising and falling of the tides. Fluid in a digester, if let 
alone, will remain quiescent. Heat it at the bottom, and an upward 
current is at once set up, and particles of floatable matter contained 
therein will rise with the current of ascending heated fluid. Inject 
steam at or near the bottom of the digester, and the same resuit fol- 
io ws. If there is no escape provided at the top, an ascending and a 
descending current is at once set up in the vessel. Heated fluid 
rises, and the colder fluid in the same vessel sinks and takes its 
place. Provide an escape at the top, and inject a new supply at 
the bottom, and this descending current will disappear, or exist in a 
minor degree only. If you add a pump, and pump in fluid, warm, hot, 
or cold, at the bottom, you will cause an upward current, and aid the 
heat, if used. If you hâve no heat, and force in fluid at the bottom 
with a pump, or by any means, you will cause an upward current. If 
you add a circulating pipe, and use a pump, you cause an added cir- 
culation or force to your current, and with a pump you will cause an 
upward current or a downward current, heat or no heat. Thèse digest- 
ers are not operated without heat, but in those we are considering tlae 
currents are not to be caused by heating or the injection of steam. The 
pump is there, and it is intended for use, and is used, in carrying out 
the process. The heat is there, and, in fact, is used in carrying out the 
process. The patent says : 

"0 représenta a pipe connected to any sultable source of steam, whlch pipe 
Is connected tbrougli the brandi pipes O', O2 to thie chambers G and G'. Suit- 
îible valves n are included in thèse pipes. A waste steam pipe P connecta the 
upper chamber O with any sultable water tank or other devlce for collecting 
the condensed water from the steam. ♦ » • Usually, however, I flrst sub- 
ject the paper stoclv material to the action of hlghly heated water, which 
water may be heated extemal to the digester or within the digester, or steam 
introduced Into the digester through the steam pipe O and O', O2, I prefer 
that the prelimlnary cooklng of the material should be accompUshed with 
the température of the liquid below the boiling point, so as not to set the 
color In the material, and to effect the solution of the greater portion of the 
soluble materials contained wlthln the paper stock material. Subséquent to 
the prelimlnary cooklng, whlch may be contlnued for from one to four hours, 
as requlred, the materials may be washed and rlnsed in one or more waters. 
Tollowlng the cooklng and washlng, the material is treated to a second cooklng 
with any llquld of an alkaline character — as, for Instance, a solution of caus- 
tlc potash or soda — sultable to the material to be aeted upon In the digester. 
* * * The alkaline liquors may be heated wlthln the digester in a manner 
simllar to the prelimlnary cooklng liquor, and the cooklng may be contlnued 
for from one to seven hours, as requlred." 

The steam pipe is there, and intended to be used, and is used, in the 
prelimlnary cooking, the first step of the actual process, but not for 
creating the current. In the 1886 patent it was disclaimed as a means 
for creating circulation. But the steam pipes were there, as they are 
f ound in the later patent. It is immaterial that it is not used to create 
or keep up the current. The forceàble injection of the treating fluid 
by means of the pump is all-sufifîcient, and the use of the punàp when 
the fluid is once in the digester is all-sufficient, to keep Up a current 
ascending or descending or both. By simple arrangement the course 
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of the current may be changée! or alternated, and ail this is common 
to the earlier patent and the one in suit. The claims of the earlier 
patent (see claim 6, already quoted, for example) point out the pumps 
as the means for creating and keeping up the currents or circulation, 
while the use of steam ia a part of the heating and cooking process. 
But, even if the 1886 patent contemplated the use of steam as auxiliary 
to the pump in creating and maintaining the circulation or currents, 
the omission of its use for such purpose in the apparatus of the pat- 
ent in suit does not change the process or principle thereof. Such 
omission of use for such purpose does not constitute patentable inven- 
tion. So, if steam was not used in the earlier patent for aiding to cre- 
ate the currents, and is used in the later for such purpose, there is no 
change of principle of opération or of process for the fact is steam 
■was used in the 1886 patent and is used in the patent in suit in the 
,preliminary cooking or treatment. 

We hâve in the later patent the same steam pipe similarly arranged, 
and the letting in of steam at the same place vi^hen occasion demands. 
An objection to the use of steam, a current or jet of hot steam alone, 
for forcing the treating fluid up through the mass of pulp material 
packed in the digester ready for the treatment, is made. If this alone 
were used, the objection would be good as a jet of steam under great 
pressure of less diameter than that of the interior of the digester would 
be apt to eut its way up through the mass of material and form an 
opening of its ovi^n dimensions without thoroughly permeating the en- 
tire mass. But neither the patent of 1886 nor the patent in suit points 
out any such opération or process for causing the constantly upvvardly 
moving current of the treating fluids. Hot steam f orced into the bot- 
tom of the digester and into the treating fluid found there would com- 
mingle therewith and tend to beat it, and then both steam and fluid, 
under the impulse of the, pump, would ascend equally throughout the 
entire sectional area of the digester, forming the continuously ascend- 
ing current of treating fluid, which would disseminate itself through- 
out the entire mass, and lift the particles of wood, fiber, and cotton 
seed waste up with it, and cause them to float in the fluid, and some 
of the lighter particles would of course reach the upper perforated dîa- 
phragm, and after a little obstruçt it, as is clearly shown by the fact 
that in the patent in suit this upper diaphragm is cleared of this ob- 
struction by reversing the current, so it will move downwardly through 
the upper perforated diaphragm, and consequently clear away the 
gathered and adhering mass, greater or lesser, of material. I am of 
the opinion, and hold, that the patent in suit is invalid for the reasons 
stated. 

I hâve aiso extensively considered the question of inf ringement, con- 
ceding validity, and am of the decided opinion that défendant does not 
infringe. The sulphite process of cooking pulp in a closed digester, as 
practiced at the time of the alleged inf ringement, is quite différent 
from the process contemplated by the patent in suit. As I understand, 
the digester is thoroughly packed with the matter to be digested or 
■ treated and converted into cooked pulp. The digester is then filled 
about two-thirds the way up with the treating Hquor. Then very hot 
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steam is forced in at the bottom, very slowly at first, and is under 
great pressure later on, and the whole contents are thoroughly cooked ; 
the whole interior becoming very hot, of course. There is a steam 
vent near the top. I hâve quite fully pointed ont my ideas of the 
opération of steam forced into such a mass of pulp material and treat- 
ing liquor. I do not doubt that an ascending current, or many ascend- 
ing currents, are set up by this injection of steam into the fîuid at 
the lower part of the digester, It could not be otherwise, unless the 
laws of nature hâve forgotten theif cunning. But the patent in suit 
did not monopolize, or even contemplate, this process of cooking pulp 
for making paper. The upward circulation of the treating fluid in the 
process of the patent in suit is created by a pump, the pumping in of 
the treating liquor itself, and not by the injection of very hot steam,, 
slowly at first, and later under great pressure, with a vent at or near 
the top of the digester. The patent in suit is not a pioneer, as we 
hâve seen. There were several patents in this art, to which I hâve not 
called attention, and in fact it was a somewhat crowded art. This pat- 
ent was limited, as the proceedings in the Patent Office show, in its. 
scope, and is not broad enough to include a continuons upward cur- 
rent or movement of the treating liquid produced by any and every 
ineans, or by hot steam forced in alone. 

The complainant contends in his supplemental mémorandum that 
he is entitled to an interprétation of this patent in suit "broad enough 
to include suspension of the material being cooked, obtained by any 
sort of a continuous upward circulation." I cannot agrée with this, 
or that the steam jet is the équivalent of a pump in this art. The same 
mémorandum, submitted by the complainant in answer to the défend- 
ants brief , says : 

"While, therefore, Mr. Tompklns ilhcstrated hls invention by the use of a 
pump, the prior art clearly taught that the steam jet was the équivalent." 

I cannot agrée to this. In my judgment they are not équivalents. 
Possibly they might be in some places, to answer some particular pur- 
pose, but not hère. As stated, the treating liquor in the patent in suit 
is pumped in by the pump, and forced upwardly by the pump, as a 
continuous opération acting on the treating liquor. In defendant's di- 
gester the treating liquor is placed in the digester to its full required 
capacity, commingling with the solids to be treated, and then the heat 
is applied and the currents created by forcing in very hot steam at the 
bottom, slowly at first, and then with force and rapidly, and as a con- 
séquence the secondary action is the création of an upwardly moving 
current or currents of the heated liquor. Again, thèse modes of cre- 
ating an upward current of the treating liquor, and the conséquent sus- 
pension of the materials being treated therein and thereby, in my judg- 
ment, are not équivalents. 

There will be a decree dismissing the bill, with costs. 
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BYERLY V. SUN CO. 

(District Court, B. D. Pennsylvanla. September 23, 1915.) 

No. 201. 

1. Patents <S=>318 — Infeinoement of Pbocess Patent — Peoiits Recovee- 

ABLE. 

On an accounting for profits made by the use of an infringing process, 
complainant is entitled to bave taken into account ail products of value 
resulting from the use of the patented process, whether there is a product 
claim in the patent or not. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. <g=>3a8.] 

2. Patents ®=5312 — Infbingement — Accounting fob Pkofits — Evidence. 

On an accounting for profits made by an infringer, where profits are 
shown by complainant, the inferences from other évidence, necessarlly 
withln the control of défendant, as to their amount or cost of production, 
are justlfled In favor of complainant, vyhere, if incorrect, that fact can 
be readily shown by défendant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. <S=>312.] 

3. Patents <S=5318 — Infbingement of Pbocess Patent — Accounting roB 

Peofits. 

In flnding the value of the raw material used by an infringer of a pro- 
cess patent, for the purpose of ascertainlng his profits, the cost of such 
material to défendant, and not its value at the tlme of use, is to be taken. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. ®=>318.] 

4. Patents «©=5318 — Infbingement — ^Accounting foe Peofits. 

The good will gained by a défendant through its infringement of a pat- 
ent is not an élément to be valued and charged against him on an ac- 
counting for profits. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. <S=318.] 

In Equity. Suit by Francis A. Byerly against the Sun Company. 
On exceptions to master's report. Overruled, and report confirmed. 

H. F. Lyman, of Boston, Mass., Charles Chauncey Savage, Jr., of 
Philadelphia, Pa., and Fish, Richardson, Herrick & Neave, of Bos- 
ton, Mass., for plaintlff. 

Robert D. Eggleston, of New Yorlc City, Francis S. Mcllhenny, of 
Philadelphia, Pa., Edmund Wetmore, of New York City, and John G. 
Johnson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The parties to this contention hâve 
each fîled exceptions to the report of the master. The deserved com- 
pliments which hâve been bestowed upon the master for the ability 
displayed in the considération and discussion of the matters submitted 
to him and the fullness with which he has applied that ability to the 
performance of his duties, as well as the thoroughness of his inves- 
tigation, lead to the expectation of a finding of the correctness of the 
conclusions reached. On the other hand, as this is an inquiry into 
the amount of profits made in a manufacturing venture from the use 
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of a process employed in securing a spécial product, a finding of about 
25 per cent, profit flowing from the use of this process alone and a 
claim of still greater profits prompts an inquiry into the methods by 
vvhich this resuit was reached. 

The plaintiff vindicates the justness of his claim on the ground, 
broadly stated, that by his process a hitherto wholly worthless residuum 
is transmuted into a product of great commercial value, and that the 
profits are measured by the gross value of this product, lessened only 
by the cost of applying the process and marketing the product. The 
défendant, on the other hand, maintains that this large and, as it views 
it, inordinate profit has been found by crediting the plaintiff with 
the value of products with which his process was not concerned, by 
assuming profits which did not appear, and by ignoring the value of 
the material to which the process of the plaintiff was applied, as well 
as by underestimating the expense of production. 

The présent controversies arose out of the use by défendant of a 
patented process claimed by the défendant. The plaintiff thereupon 
charged the défendant with infringement, and filed his bill, praying, 
among other relief, for an accounting of the profits which had flowed 
to' défendant from this use. The bill was sustained, and a decree 
entered for such accounting, followed by a référence to a master to 
find the amount due. 

The claims of the patent were both for a process and a product. 
The product became known to the trade as "Byerlite," from the name 
of the plaintiff, in récognition of his discovery of the fact that it 
could be produced and the process of its production. The défendant 
called the product of thèse processes "Hydrolenes," and what had 
become known as "Byerlite" was called "Hydrolene B." It has a like- 
ness to natural asphalts, in some degree a like use, and in some re- 
spects, or for some uses, is of superior utility. The process may be 
described in gênerai terms as a prolonged subj action under agitation 
and air exposure of the tar residuum following the partial distillation 
of petroleum to a beat of such température as not to coke, but suffi- 
ciently high to form pitch, and so that it will upon cooling, solidify 
into a mass resembling and having the commercial uses of natural 
asphalts. 

The report of the master is voluminous and thorough-going, dealing 
fully with ail the questions which arose before him. He has reported 
a list of what he finds to be the infringing products, with the quan- 
tities. The list embraces five différent products, of which substan- 
tial quantities were sold, and one the quantity of which is almost 
negligible. This branch of the report is made the subject, not only 
of formai exception, but of most vigorous protest, by défendant, and 
a large part of the argument of counsel is devoted to its discussion. 
It is well, therefore, to dispose of it as a preliminary question. It is 
to6 clear even to justify its formai statement that, inasmuch as the 
accounting before the master proceeded in accordance with the man- 
date of the Circuit Court of Appeals, no hearing can be accorded 
by either the master or this court to a reargument of what has been 
thus ruled. For this, of course, counsel for défendant does not ask. 
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The court, it is true, by its supplemental order, left the master free 
to détermine the value in profits which had accrued to défendant f rom 
its trespass upon the rights of the plaintifif. This necessarily foUowed 
the decree already made, because the court had not undertaken to find 
either the quantity or value of either the infringing product made by 
défendant or of what it had produced through the use of the inf ringing 
processes. The référence to the master was for the very purpose of 
having this ascertained. The resuit is determined by the findings of 
fact by the master, and so far as his findings are findings of fact 
the well-settled practice of the courts does not in this case leave us at 
liberty to disturb them, in face of the f uU vindication which they hâve 
in this report. Indeed, we do not understand that we are asked to 
disturb them in this respect. The effort is in the main to convict the 
master of error, in that he is charged with having included, in his 
accounting, products beyond the scope of product claim 2 of the 
patent. 

[1] We think the report to be in this feature self-supporting, con- 
tenting ourselves with the single observation that the criticism over- 
looks the feature that the master, in following the directions of the 
order of his appointment, was bound by the ruling of the court that 
the défendant had been guilty of infringing both a products claim 
and patented processes, and that he had found as a fact that the dis- 
puted profits which he returns resulted from the unvvarranted use 
by the défendant of the latter. This is made so clear by the master 
that any enlargement upon the thought is forbidden. If the master 
be not right in his expressed views upon this branch of the argument, 
it would follow either that there could be no valid patent claim for 
a process without â. further claim for the résultant product, or that 
a failure to claim ail the possible products invalidated the process 
claims, except when used to resuit in the claimed product, and that 
alone. 

We think the cases to which we hâve been referred justify the view, 
which would seem to be clear on principle, that a patentée may claim 
both product and process, or that he may claim either, and that the 
only effect of confining himself to process claims is that, if another 
can bring the same product into existence without the use of the pat- 
ented process, there is no inf ringement. This we understand to hâve 
been the ruling of the court in this very case. The master found writ- 
ten into the order of his appointment the fact that this défendant had 
infringed the process claims set forth, coupled with the direction to 
him to find what the défendant had made by its use of the processes, 
to the use of which the plaintifif had the exclusive right, and neither 
the master nor this court is at liberty to disregard that mandate, or 
to find that fact to be otherwise than. as so stated. The master was 
free to find, as it was his duty to do, the money benefit to défendant 
of such use. This he has done, and there is nothing in this record to 
justify us in disturbing his findings. In making separate findings of 
the profits from each of the several processes used by the défendant, 
the master has done ail for the défendant which it could reasonably 
a.sk of him, nor do we understand counsel for défendant to ques- 
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tion this view of the law. The point they make, as we understand it, 
is that the processes protected by the patent are not processes irre- 
spective of the résultant products, or in this sensé processes with prod- 
ucts, but a spécial process resulting in a particular pfoduct. As illus- 
trative of the thought (without being intended as an accurate state- 
ment of the product of the processes) the process protected by the pat- 
ent is a process from which "Byerlite," or "Hydrolene B," results, 
and if some other product results défendant is f ree to use the process 
and reap a profit from its use, and is called upon to account only for 
the "Hydrolene B," part of the product. 

The view taken by the ma.ster (in which we think he was right) 
is that he should find the extent to which the patented processes had 
been used and the net pecuniary benefits received theref rom. Although 
the validity of the claims and extent to which they are valid (having 
been passed upon) are beyond the limits of even the propriety of dis- 
cussion, it is worthy of remark that, in making the point now made, 
counsel were driven, or at least impelled, to take the position that "the 
making of artificial asphalts, etc., was old." If this statement is con- 
trasted with the finding by the court that prior to plaintiff's discovery 
of his process "no artificial asphalt was known to commerce," the dan- 
ger zone into which the argument of counsel, if followed by the mas- 
ter, would hâve led him, is brought into plain view, although the two 
statements, within the scope assigned to each by their respective au- 
thors, can be readily seen not to be inconsistent. The added thought 
of the efïect of the limitations written into claim 2, in order to secure 
its allowance, is a thought which pertains to the decree which it was 
proper to hâve entered, and bas no place in the discussion before the 
master, except so far as it is illustrative of the limits of his duty in 
finding what he has found, to wit, the money returns to défendant 
from its infringing use of claim 2 product and of the process claims. 
If the claims of the patent, which were allowed by the Patent Office 
and found valid by the court, had been limited to the claim oî a par- 
ticular product, such as "Byerlite," and this had been followed by a 
finding by the court that none of defendant's products, other than "Hy- 
drolene B," were within the scope of the claim, then the charging of 
défendant with the profits received from other products than the one 
covered by the patent would hâve been an error of which we are 
sure the master would not hâve been guilty. Inasmuch, however, as 
the master was directed to state an account, not only of the profits of 
the sale of the product described in claim 2, but also of the profits 
from the use of the processes decided by the court to be within the 
protection of the several process claims, it is clear that the master 
could not disregard this mandate, but must find as a fact the amount 
of the gains to the défendant from thèse sources. This is what he has 
done, and, in respect to this feature of the case, ail he has done. The 
distinction sought to be drawn between the master finding (what the 
court had already found) whether the défendant hàs infringed, and 
what the rights of the plaintiff were upon which the tréspass had been 
made, and the finding of the money returns to the défendant from the 
infringement, is one which, in its application, can be easily obscured. 
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The whole practical situation may, however, be summed up in the 
observation that under the facts of this case the state of the account 
would not hâve been changed had claim 2 of the patent been whoUy 
ignored. The profits which flowed to défendant from the sale of 
"Byerlite" or of "Hydrolene B," as well as from the sale of ail the 
products with which it has been charged, accrued to it from the use 
of plaintiff's procésses. To restrict the accounting, therefore, to the 
sale of "Hydrolene B" is in efïect to ignore altogether the process 
claims held valid by the court. 

[2] This brings us to another phase of the case presented by de- 
fendant's exceptions. "Burden of proof," as a phrase, is not strictly 
applicable to any criticism of the views of the master in the account- 
ing he has retumed, because the master has categorically stated the 
principle to be that the burden is always upon the plaintifï to show the 
profits claimed. The question is rather one of evidential weight. In 
the practical solution of the problem of finding the amount of the 
profits, the two things are likely to merge and the distinction be shaded 
out of existence. When the fact of profits has been affirmatively 
shown, and we corne to the ascertainment of the amount, this also must 
be shown by the plaintifï. The amount of the sales does not indicate 
it, because this would not justify a finding that the receipts were ail 
profits. When, however, the plaintifif introduces testimony and évi- 
dence by which we can trace the process from raw material to market- 
ed product, with its attendant cost, if this is sufficient to justify a 
finding of the total cost of production, we hâve évidence from which 
the amount of the net profits may be determined. What weight cer- 
tain features of the évidence should hâve, and to what mathematical 
results it should lead, dépend upon ail those considérations which f airly 
deepen or lessén the impression made. The expression of the resolu- 
tion of doubts is perhaps not a happy one, because associated in the 
légal mind with conditions foreign to cases of the character of the 
présent one. Inasmuch, however, as is usually the case, or when, as 
hère, it is one of the conditions of the inquiry, that the évidence must 
be sought in the opposing camp, and clear proofs are or ought to be 
within the control of the party to be charged, inferences, which, if 
unsound, could be readily negatived, are justified in favor of the plain- 
tifif which would not be justified if the measure of proofs was con- 
trolled by him instead of the défendant. 

Applying the principle to the facts of this case, if the facts, as they 
appear, justify such a statement of receipts and expenditures as to 
show the found balance on the profit side, as this balance, if wrong, 
could be shown to be wrong by évidence of expenditures made by de- 
defendant, and as it avers the disclosure of ail évidence of expendi- 
tures made, the fact that the weight of the évidence produced might 
be afi^ected by facts which do not appear, because of its inability to 
produce évidence of what additional cost had been incurred, ought 
not to cause the mind to hesitate to reach (and in this sensé to render 
doubtful) the inference which would otherwise be drawn. 

The justice of this in the présent case is emphasized by the fact that 
although the défendant had not wantonly, or in défiant disregard of 



764 226 FEDERAL REPORTER 

plaintiff's rights, committed the trespass found to hâve been coin- 
mitted, it did act with notice of plaintiff's claim of right, and that it 
might be found that it must account for ail profits received. If, 
therefore, it permitted the amount of such profits to be made difficult 
of ascertainment, it cannot ask to be permitted to reap an advantage 
from a confusion which it has itself created, but the finding must be 
made in the best light which the attainable proofs présent. More- 
over, this branch of the exceptions is based upon , a question more 
académie than real, because the master has in fact held the plaintiff to 
proofs of profits, and has found what they are from the fair weight 
of the évidence. No real question of upon whom rests the burden of 
proof, or in whose favor doubts should be resolved, or whether the 
doctrine of doubts has any application hère, arises out of this record. 

The exceptions to the master's calculations of the profits made call 
for no spécifie discussion, except in respect to the mentioned différence 
in the measure to be applied in ascertaining profits derived from the 
sale of a patented product and from the use of a patented process. 
The criticism of the master's report in this feature is directed at 
nothing, unless defendant's contention for the limitation of the product 
is upheld. If it be, the measure to be applied in the ascertainment 
of the profits from the use of a process is not the différence between 
the product value and its cost, but the money advantage flowing from 
the use of the process as compared with the use of other processes 
open to défendant, or as compared with the nonuse of the patented 
process. With this différence of measure of profits admitted on the 
one hand, and the correctness of the calculations of the master on 
the other, no change in the statement of the profit and loss account 
has been shown to resuit, whichever measure is applied. This follows 
from the fact that the advantage to the défendant from the use of 
the processes is the différence between having the product of thèse 
processes to sell and having what may be termed the raw material of 
their manufacture to dispose of. Under the facts of this case, there- 
fore, whichever measure is applied the resuit is the same. 

The exceptions generally, and particularly to the statement of ac- 
count as returned by the master, impel the making of thèse obser- 
vations : 

As already intimated, the very large sum of profits, viewed either 
absolutely or as a percentage of gain, for which the défendant is 
called upon to account, would prevent any f eeling of surprise if it 
wais found on examination to be an overestimate. Impressed with this 
feeling, we hâve given, at the cost of much time, a detailed examina- 
tion to the whole of this voluminous record, and hâve arisen from 
its perusal with the conviction that the report of the master is its 
own vindication, and that no justification exists for disturbing his 
findings. This latter conclusion is not alone based upon the well- 
established practice with respect to a master's findings of fact, and 
that the findings in this report are so well supported, but by the fact 
that profits hâve been hère shown to exist, and that no other state- 
ment of their sum and no better method of their ascertainment ap- 
pears than that which the master has made and adopted. 
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[3] The exceptions, both of plaintiff and défendant, directed to 
the value of defendant's product with which plaintiff's process begins, 
are exceptions to a finding of fact. Because the master has discussed 
the évidence and reached a reasoned resuit does not change the char- 
acter of the conclusion reached. For the court to make a finding of 
value is to do that which was referred to the master to be donc. 
Neither the evidential fact, which plaintiff urges, that some of this 
material was neither used nor sold, nor the other evidential fact that 
limited quantities were sold at higher priées, of itself controls the 
ultimate fact of value which the master has found. The difficulties 
surrounding the subject find an analogue in determining the value of 
rea:l estate. Many considérations enter into the final finding, but after 
ail the value found is a fact. 

It is clear, from ail the authorities cited in the master's report and 
in the briefs submitted, that the master has adopted the proper basis 
as that of value. The case of Rubber Co. v. Goodyear, 9 Wall. 788, 19 
L. Ed. 566, accords with the gênerai current of authority and does not 
establish a new rule. It is clear that the court, in referring there to 
the cost of material, was using the word "cost" in the sensé of value 
when purchased by the manufacturer. The method which it com- 
mended was the usual practice of so valuing raw material, and not 
that of following ail the vagaries of the market at the précise time 
of its use. Seabury v. Am Ende, 152 U. S. 561, 14 Sup. Ct. 683, 3S 
L. Ed. 553, affords another illustration of the wisdom of the rule, 
instead of denying it. A manufacturer buys material at a price. It 
may be called its value, or its cost to him. He makes it up into a 
patented product. It might be that the price of the material had so 
risen in value that, if he had sold it in the raw, at the time it was 
used, he would hâve received more than he received for the patented 
product. He could not, because of this, deny profits as an infringer. 
More than this, cost, in the sensé in which the plaintiff uses the terffi, 
is impossible of ascertainment and impracticable of application in cases 
of this kind. AU of this, however, the master has already made 
doubly clear. 

[4] The position of plaintiff, that défendant is conclu ded by the 
inventory figures, is untenable. The only evidential value thèse had is 
as a déclaration and to the extent to which it is self-disserving. Its 
value is to be found by the master. Had there been any actual ap- 
praisement of the material by the défendant, carrying with it an ex- 
pression of opinion of its value, the inventory would hâve had more 
weight. It was prepared and used for a wholly foreign purpose, and 
was really entitled to little weight for the purpose for which intro- 
duced. However much or little influence it exerted upon the mind of 
the master was for him to allow. Its appellate value to plaintiff is 
precisely that of the statement against interest of a party or inter- 
ested witness, unless, as a matter of law, the défendant is concluded 
by it. The latter we cannot hold. The claim that the good will gained 
by défendant through its inf ringing .use should hâve been valued and 
charged against it was properly rejected by the master. The objec- 
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tions to its allowance are, whether controlling or not, too obvious to call 
for enumeration, and to the mind of the court they are controlling. 

The remaining exceptions of plaintifï are characterized by him as 
miner, and are too numerous to permit of separate discussion. They 
hâve, however, had our serious attention. The very full discussion 
in the briefs of counsel of ail the questions involved in tliis case, as 
well the large money interests at stake, not only justify, but we feel 
call for, the full considération we hâve given it. 

The conclusion reached is that the exceptions should be dismissed, 
and the report of the master confirmed ; and it is so ordered. 



EIBEL PEOCBSS 00. v. REMINGTON-MAETIN CO. 

(District Court, N. D. New York. August 16, 1914.) 

Patents <S=»328 — Validitt and Infeingement — Papee-Making Machine. 
The Elbel patent, No. 845,224, for an Improvement in Fourdrinier ma- 
chines, held void for prier public use; also not infringed, if conceded 
validity. 

In Equity. Suit by the Eibel Process Company against the Reming- 
ton-Martin Company. On final hearing. Decree for défendant. 
See, also, 197 Fed. 760. 

This is a suit in equity to restrain alleged inf ringement by défendant 
of United States letters patent No. 845,224, issued February 26, 1907, 
on application filed August 22, 1906, and for an accounting. 

Fish, Richardson, Herrick & Neave, of Boston, Mass. (Frederick P. 
Fish, Guy Cunningham and Harrison F. Lyman, ail of Boston, Mass., 
of counsel), for complainant. 

Hugo & Yost, of Watertown, N. Y. (Franklin H. Hough, of Wash- 
ington, D. C, of counsel), for défendant. 

RAY, District Judge. The alleged invention relates to Fourdrinier 
machines, and especially that part mentioned in some of the patents 
f ound in the art as the wet end of such a machine ; that is, that por- 
tion extending from the breast roll to the couch roU. The patentée 
says that the invention^ 

"has for its object to construct and arrange the machine whereby It may be 
run at a very much higher speed than heretofore and produce a more uniform 
sheet of paper, which is strong, even, and weU f onned." 

The patentée also says : 

"My invention is embodied, essentlally, In the first part or élément of the 
machine having the Fourdrinier wlre or paper-making wire, and consists in 
causing the stock to travel by gravity in the direction of movement of the 
making wire and approximately as fast as the making wire moves, thereby 
resultiug in a 'gravity feed' for the machine. The stock may be and prefer- 
ably is caused to travel more rapidly than the normal or usual speed of the 
making wire for a certain grade of stock, and means are provlded for in- 
creasing the speed of the machine so as to cause the making wire to move at 
a higher rate of speed than usual, beiug substantially equal to the speed of 

<g=>Fcr other cases eee sanie topic & KEV-NUMBER in ail Key-Numbered Dlgests & Indexes 



EIBEL PEOCESS CO. V. EEMINÙTON-MAKTIN CO. 767 

the rapidly-moving stock. To accomplish this resuit in a simple manner, the 
breast-roU end o( the paper-making wire is maintained at a substantial 
élévation above tlie level, thereby providing a contlnuous downwardly mov- 
ing paper-making wire, and the decliuation thus given to the wire is suclh 
that the stock is caused to travel by gravity in the direction of the movement 
of the wire and substantlally as fast as the wire moves. The declination of 
the paper-making wire may be adjustable, or the speed of the wire may be 
variable, or both the declination and speed of the wire may be adjustable, in 
order that the velocity produced by gravity in the stock on the declining wire 
will approximately equal the speed of the wire. By this arrangement the 
speed of the machine may be increased to such an extent as to bring the speed 
of the making wire up to the maximum velocity of the rapidly moving stock, 
and a strong, even, and well-formed sheet produced, which is more uniform 
than usual." 

It is noted that the patentée says the resuh desired is accomplished 
by elevating the breast-roll end of this portion of the machine. This 
élevâtes necessarily the breast-roll end of the making wire. The pat- 
entée proceeds to state that when this is donc there is provided a con- 
tinuous downwardly moving paper-making wire, and that the declina- 
tion thus given to the wire is such that the stock is caused to travel 
by gravity in the direction of the movement of the wire and substan- 
tially as fast as the wire ttioves. It is also noted that the patentée says 
that the declination of the paper-making wire may be adjusted, or 
the speed of the wire may be variable, or both the declination and 
speed of the wire may be adjustable, in order that the velocity produced 
by gravity in the stock on the declining wire will approximately equal 
the speed of the wire. He also says that the speed of the machine may 
be increased to such an extent as to bring the speed of the mailing 
wire up to the maximum velocity of the rapidly-moving stock. As 
a resuit the patentée says that a strong, even, and well-formed sheet 
of paper is produced, which is more uniform than usual. 

The patentée goes on to state, in substance, that the Fourdrinier wire 
has usually been arranged to move in a horizontal plane ; but he adds 
that he is aware that means hâve been provided for adjusting the 
breast-roll end of the wire to différent élévations, usually below the 
level to provide for runiiing with différent grades of stock — as, for in- 
stance, with quick stock and slow stock. He adds that : 

"So far as I am aware the making wire has always had to perform the work 
of drawlng along the stock, and, as the wire moved much faster than the 
stock, the stock waved or rippled badly near the breast-roll end of the wire, 
which gradually dlminished untll an equillbrium was established, and a 
smooth, even, and glassy surface presented, and not until the waving or 
rlppling ceased did the libers lay down uniformly and produce a well-formed 
sheet of paper." 

The patentée also asserts that heretofore the machine-— 

"has been run necessarily at a slow rate of speed to give ample ttme for the 
water to escape and for tiie fibers to lay down, so as to make a uniform sheet, 
and in case the time was insufflcient the breast-roU end of the wire has Ijeen 
lowered stiU further, until the desired resuit was accomplished. In accord- 
ance with my invention I operate entirely above the level, to cause the stock 
to travel by gravity at a velocity approximately equal to the speed of the 
maldng wire, which I believe to be a new principle of opération." 

Right hère is the invention, if any ; that is, carrying the stock on 
the making wire, one end of which is elevated above the level, so that 
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the stock when discharged thereon will travel by gravity and at a speed 
substantially equal to the speed of the making wire. This is the new 
principle of opération, if there be any disclosed in this patent. 

To understand thèse statements of the patentée, it is necessary to 
understand sometliing of the mode and manner in which paper is pro- 
duced in one of thèse machines from the pulp or stock when ready 
to be made into sheets of paper. Before going into this niatter it is 
well to quota the claims of the patent in issue. Thèse are clainis 1, 
2, 3, 7, 8, and 12, and read as follows: 

"1. A Fourdrinler machine having the breast-roll end of the paper-making 
wire maintained at a substantial élévation above the levai, whereby the stock 
is caused to travel by gravity, rapidly, in the direction of moveinent of the 
wire, and at a speed approximately equal to the speed of the vtrire, substan- 
tially as described. 

"2. A Fourdrinler machine ha.ving the breast-roll end of the paper-maklng 
wire maintained at a hlgh élévation, whereby the stock is caused to travel by 
gravity faster than the normal speed of the wire for a certain grade of stock, 
and having means for increasing the speed of the machine to cause the wire to 
travel at substantially the same rate of speed as the rapidly-moving stock, 
substantially as described. 

"3. A Fourdrinler machine having the paper-making wire declined from 
the breast-roll to the guide-roU, the breast-roll end of the wire being main- 
tained at a substantial élévation above the level, whereby the stock is caused 
to travel by gravity, rapidly, in the direction of movement of the wire and at 
a speed approximately equal to the sjpeed of the wire, substantially as de- 
scribed. « • • 

"7. A Fourdrinler machine having the paper-making wire declined from 
the breast-roll to the gaiide-roU, and the suction-boxes supported at a cor- 
responding declination, substantially as described. 

"8. A Fourdrinier machine having the paper-making wire declined from the 
breast-roll to the guide-roll, and the several suction-boxes arranged at différ- 
ent élévations, substantially as described. * « * 

"12. In a Fourdrinier machine, a downwardly-moving paper-making wire, 
the declination and speed of whIch are so régula ted that the velocity of the 
stock down the declining wire, caused by gravity, is so related to the velocity 
of the wire in the same direction, that waves and ripples on the stock are sub- 
stantially avoided and the fibers deposlted with substantial uniformity on 
the wire, substantially as described." 

The stock referred to is composed of water and the fibers of wood 
or other material mixed, of course, with other materials, and which, 
when thoroughly prepared and ready to be made into paper, is dis- 
charged upon an endiess wire or wire screen with fine meshes, and 
which is called the "paper-making wire." The pulp, properly pre- 
pared and ready to be made into paper, is discharged upon this wire 
at the breast-roll end, and as this paper-making wire by suitable ma- 
chinery and power is kept in motion if the paper-making wire is main- 
tained in a horizontal position or on a level, the stock is carried along 
with it toward the couch-roll end of this part of the machine. This 
making wire being of the character mentioned, the moisture or wa- 
ter contained in the stock is, of course, constantly dripping through, 
and the fibers. contained in the stock hâve a tendency constantly to 
settle onto the wire itself. It is self-evident that, if the stock is dis- 
charged upon the breast-roll end of the making wire and projected 
forwardly toward the couch roll end, it will flow along under the im- 
pulse given it, whatever it may be, for a short distance, even if tlie 
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making wire is not moved at ail. If the making wire is moving, the 
stock discharged thereon will be carried along with the making wire 
as matter of course, except that part of the moisture which drips 
through the wire. It is within the knowledge, I think, of every one 
who has seen water run in a creek or over a waste weir, that if it 
meets an obstruction, such as a stone, or a pièce of gravel or métal, or 
is flowing over a dépression, there will be more or less ripple, wave, 
and eddying current. It is also common knowledge that, if water be 
poured from one dish into another, there will be considérable boiling 
and eddying of the water. In the case of water running in a creek 
and meeting obstructions, such as stone and gravel, we hâve ail noticed 
that the sand or soil carried in the moving water for a distance will 
gradually settle, but that it will not settle to the bottom of the creek 
evenly ; that is, it will f orm bars of various forms and descriptions. 
This is enough to show that with the making wire set horizontally, so 
as to move on a level, the stock discharged thereon would boil and rip- 
ple and eddy at that end of the making wire more or less, depending 
on the force with which the stock strikes the wire. If the making 
wire is moved forward and the onpour of stock continues, there will 
be a time, of course, when the stock settles down or ceases to eddy and 
disturb the fibers which hâve a tendency ail the time to settle down on 
the making wire and form a coat which, as it is carried along and the 
moisture is removed, becomes the paper. To make good paper it is, 
of course, essential that the fibers lay down on the malting wire uni- 
formly, or with substantial uniformity. If the settling or "laying- 
down process" is interfered with by ripples and currents, or waves, it 
will show in the paper when formed, and some of it will be thinner than 
other portions, and some parts weak and others parts perhaps over- 
strong. 

It is self-evident that if the stock is discharged onto the making 
wire, one end of which is elevated so as to présent a sloping surface 
for it to flow upon, that the stock will run down along the surface of 
the making wire. The speed of this current of flowing stock will dé- 
pend, of course, upon the amount of incline given the making wire 
and the force behind the stock as it is discharged onto such making 
wire. If the movement of the stock as it strikes the making wire is 
more rapid than that of the making wire, currents and waves would 
be produced as the stock would strike the slowly moving making wire, 
meet the obstruction, and eddies and currents would resuit to a de- 
gree, even if the main part of the stock under the impulse given it 
moved on more rapidly than the wire. The same resuit to a degree 
would follow if the wire should be moving much more rapidly than 
the stock. If the stock as it is discharged upon the making wire is 
moving at the same rate of speed as the wire itself , then the two move 
on together, and there would be, of course, much less of the ripple, 
etc. 

If the paper-making wire should be elevated at an angle of, say, 

45 degrees, I do not think much paper would be made, as I do not 

see how the fibers contained in the pulp would be allowed to settle. 

The patent concèdes that one élévation is required for quick stock and 

226 F.—i9 
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another élévation for slow stock, and also concèdes that in making 
paper the breast-roll end in use has been elevated above the horizontal 
îine, and also depressed, prior to the application for the patent in suit, 
and that means for such élévation and dépression had been provided 
and used. An examination of prior patents plainly and conclusively 
shows that there was nothing new in elevating the breast end of the 
paper-making wire, or in means for accomplishing this, and that much 
time and effort had been expended in this direction and in providing 
means for the purpose mentioned. 

So far as I hâve been able to discover, no one claims to hâve dis- 
covered the advantages of having the wire carrying the stock and the 
stock move together at substantially the same speed, the stock impelled 
by gravity and directed by the wire, and to hâve embodied such idea 
and principle of opération in a patent, or an application for a patent, 
prior to the application by Eibel. This idea, so far as letters patent 
are concemed, appears to hâve been evolved by Eibel. 

It was urged at final hearing that no invention is disclosed, as we 
hâve disclosed an old and well-known method of elevating one end of 
the paper-making wire so it would not impede the flow of the stock 
as it came onto the wire and thereby cause waves, ripples, and eddy- 
ing currents at the breast-roll end, and at the same time allow a free 
and unobstructed gravity flow of the stock for a certain distance, and 
that it was not invention to ascertain and fix the degree of incline and 
ascertain by experiment the best method of paper-making by means of 
a moving wire so adjusted. The rule is invoked that it is not inven- 
tion to improve in degree merely on a principle of opération old in 
the art. This may be conceded; but I think Eibel discovered and 
practically disclosed much more than this. He not only elevated the 
breast-roll end of the paper-making wire, but regulated the speed at 
which the wire should move, making it move at equal speed with the 
stock, so that there is no obstruction to the natural flow of the stock 
under the influence of gravity, and consequently no eddies and rip- 
ples and uneven laying down of the fibers. There is nothing new or 
patentable in his means for raising and lowering the breast end of 
this part of the machine. 

In his spécifications Eibel says : 

"I flnd lu practlce that by providing a gravlty-feed operatlng substantially 
as herein described the stock runs smoothly and evenly, wlthout waving or 
rlppling, and the fibers are thereby permltted to settle wlth great unlformity 
as regards thelr distribution over the wire, so that the paper, in addition to 
belng well formed, Is very unlform. Furthermore, as the stock Is moving wlth 
the paper-making wire, instead of belng moved by the wire, or essentlally by 
the wire, the formation of the paper wUI begln at the start and will continue 
to the end of the travel of the stock with the wire. Furthermore, by making 
the sheet of paper unlform over ail less sulfite or strengthenlng material is 
required. Furthermore, as the stock carrles less water when arriving at the 
suctlon boxes the amount of suctlon ordinarlly required may be reduced, there- 
by redudng the friction due to the making wire passlng over the suctlon boxes, 
and hence Increaslng the life of the wlre." 

Claims 7 and 8 add to the declining wire the idea of having suction- 
boxes also correspond in declination or arranged at différent élévations 
to correspond in declination and élévations with the paper-making wire. 
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This goes merely to an adaptation of such suction boxes to différent 
heights and jnvolves no invention. Suction boxes were old in the art. 
So means for increasing the speed of the machine, to cause the wire 
to travel at substantially the same rate of speed as the rapidly moving 
stock, were common in this and in analogous arts, and involves no in- 
vention. 

This patent does not specify or indicate any degree of declension 
for the paper-making wire, or any rate of speed for either stock or 
wire. Hence nothing is to be done that was not done before, except 
to regulate the speed of the wire to correspond with the speed of 
the stock. As the fibers in the stock settle to and lay down on the wire, 
there will be more or less obstruction to the flow of the stock, and as 
the water is dripping out through the wire the stock becomes thicker 
and there is a constant tendency to equihbrium. I am unable to see 
that the stock moved downwardly on the inclined wire by the action 
of gravity at the same rate of speed the wire is moving will be at ail 
accelerated by the wire, except that where in contact the constant set- 
tling or laying down of the fibers will operate to check the flow at 
the bottom or next the wire, and hence the movement of the wire will, 
if equal in speed to the upper part of the stock, overcome the frictional 
action of the laid-down fibers and keep ail parts of the stock, from 
top to bottom of the flowing stock, moving at the same rate of speed, 
and hence obviate ripple and currents. In this sensé, at a distance 
from the beginning of the breast-roU end of the wire, it may be and 
probably is true that the portion of the stock next the wire is aided in 
being carried along by the moving wire while the upper portion is 
moved by gravity alone. This accentuâtes the necessity of having 
stock which is moving downwardly on a wire screen by gravity (gravity 
flow) and supported and directed by such wire move at the same rate 
of speed as the wire itself . This patent emphasizes the fact that the 
declination of the wire allows gravity to act on the stock, and that the 
"stock is caused to travel by gravity in the direction of the movement 
of the wire" ; that is, the wire directs the flow. The words "and the 
declination thus given to the wire is such that the stock is caused to 
travel by gravity in the direction of the movement of the wire and sub- 
stantially as fast as the wire moves," should not be construed as a 
statement that the declination of the wire causes the stock moving 
by the force of gravity to flow with the same rapidity the wire moves. 
The wire controls the direction of the flow of the stock; gravity fixes 
the speed of the flow of the main portion of the stock; but gravity does 
not control the direction of the flow, except downwardly, and this di- 
rection is, of course, limited and changed by the paper-making wire. 

It is alleged as a défense that others, prior to the date of the allegecl 
invention of Eibel, and more than two years prior to his application 
for a patent, had discovered and quite extensively used the same prin- 
ciple of opération in paper-making machines and for making paper, and 
had provided means for adapting this principle to the making of 
paper. This is established to my satisfaction by crédible évidence. It 
cannot be doubted that prior to Eibel, and more than two years prior 
to his filing date or alleged date of invention, others had made ajid 
used machines for paper-making with the breast-roU end of the paper- 
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making wire adjustable, so as to be elevated and depressed, and this 
was practiced. The gravity flow of stock on an inclined wire was well 
known, of course ; for any fîuid short of a solid, coagulatéd, or f rozen 
mass will flow with more or less rapidity down hill — that is, down an 
incline — and the élévation of one end of the wire had actually demon- 
strated this in this art as to stock. Thèse prior machines had been 
used, and it seems plain from the crédible testimony that it had been 
discovered by the users that there must be substantial equality of speed 
between the movement of the inclined wire and the gravity flow of 
the stock. The witnesses so testify. It seems to me clear from the 
évidence that the élévation of the wire had been from two inches to 
six inches. I do not doubt that in some instances there had been a 
failure to properly adjust the speed of the wiret to the speed of the 
gravity flow of the stock ; but this is immaterial, so long as the prin- 
ciple was known, and, with appropriate means to accomplish the end, 
had been actually and successfully used and practiced by others than 
Eibel. It is not a case of abandoned unsuccessful experiments, but 
of actual and continued public use by others at more than one place. In 
fact, the testimony as to prior use and practice of ail this défendant 
does establishes this clearly and satisfactorily, or, as sometimes stated, 
beyond a reasonable doubt. 

One question involved hère is, also: Does this défendant infringe, 
conceding validity to the Eibel patent? It does not infringe for the 
reason merely it élevâtes this breast-roll end of the paper-making wire 
and provides means for doing it. This was old in the art. It does not 
infringe for the reason it may use and practice a greater degree of 
élévation than was formerly used. That would be a mère matter of 
degree in élévation. Eibel does not define any particular élévation. 
The évidence shown that prior to Eibel some used one degree of élé- 
vation and some another. Eibel has a "substantial" élévation; so 
did others before him. He also calls for a "high élévation," but does 
not define it. Défendant does not infringe in providing means to ac- 
celerate the movement of the wire — speed it up. It is moved by a 
steam engine, or motor, having power, as it always has had, to run 
rapidly or slowly. Défendant does not infringe in elevating or in- 
clining some of the suction boxes, so as to correspond with the éléva- 
tion or incline of the wire. This had been done before. And in the 
combination of ail thèse éléments, greater élévation of the breast-roll 
end of the wire, gravity flow of the inpouring stock directed by the 
wire, as matter of course, régulation of the speed of the paper-making 
wire to correspond substantially with the movement of the stock, and 
régulation of the suction boxes, we hâve something done before, more 
than two years before, Eibel applied for a patent, as the testimony 
clearly shows. 

In short, I find from the testimony, which is not impeached, or dis- 
credited, or really contradicted, that everything this défendant is do- 
ing was done, and well-known and understpod with many paper mak- 
ers, before Eibel's alleged date of invention. Going back to August 
21, 1904, two years before Eibel filed his apphcation for a patent (Au- 
gust 22, 1906), we find that before that this élévation, declination of 
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the paper-making wire, had been adopted, means for adjusting it 
adopted and used, the suction boxes arrangedi accordingly, the speed 
of the wire increased so as to keep pace with the rapidly moving stock, 
and that to this end changes had been made to cause a more rapid and 
easy discharge of the stock upon the wire, ail for the purpose of mak- 
ing paper more rapidly and avoiding currents and eddies. It was 
found that if the wire moved more rapidly than the stock, or the stock 
more rapidly than the wire, ripples and eddies were created, and that 
the paper was inferior, when rapidity by means of gravity flow was 
attempted, and hence more than two witnesses say the movement of 
the two was made equal to avoid such a resuit. And, indeed, there is 
nothing strange, or remarkable, or improbable in the testimony, for, as 
we ail know, a fluid running as water in a creek, or over the flushboards 
of a dam, will ripple and eddy more or less, and more if there hap- 
pens to be a nail, or a gravel stone, or any obstruction on such boards. 
Running on the stationary, but somewhat shifting, bottom, every peb- 
ble and unevenness causes a ripple or an eddy, and if both liquid and 
obstruction move, but the one moves more rapidly than the other, as 
already pointed out, there is more or less obstruction to even flow 
and even settling of the contained matter. There is friction, a con- 
stant laying down of the fibers, etc., in one of thèse machines, and un- 
less an equality of speed in the two bodies is maintained there will 
be ripples and eddies. It is not at ail strange that this fact was ob- 
served or discovered by various persons engaged in the paper-making 
business and running the liquid stock upon and along this paper-mak- 
ing wire long prior to Eibel. Indeed, it would be strange had it not 
been discovered long prior to 1904 or 1902, 

I hâve not deemed it necessary to discuss the indefiniteness and un- 
certainty of the claim in using the words "substantial élévation" and the 
words "whereby the stock is caused to travel by gravity rapidly." 
What does "substantial" mean, and what rate of speed is "rapidly"? 
May we say that the two, four, and six inches élévation of the prior 
art was not a "substantial élévation," or a "high élévation" ? May we 
say that with such an élévation of the breast-roll end of tlie wire the 
stock discharged thereon would not move "rapidly in the direction of 
the movement of the wire" ? And what is a "high élévation" in such 
a machine ? How is it to be determined, in view of the conceded prior 
art, the conceded prior uses and élévation of the wire, when and where 
inf ringement begins ? It seems to me that the claims and spécifications 
of a patent for an improvement in a Fourdrinier machine should be 
sufïiciently definite, certain, and spécifie to enable both the maker and 
user of such a machine, reasonably skilled in and acquainted with the 
art, to détermine with reasonable certainty when he départs from the 
prior art and trenches on the "high élévation" or the "substantial élé- 
vation" of the patent, and when his stock and wire are moving "rap- 
idly" within the meaning of the patent for the improvement on the 
prior art. This is especiaîly true when elevating the paper-making wire 
in the prior art is conceded in the patent. 

The patent contains this illuminating déclaration on this subject: 

"The. élévation above the level at whlch the breast-roll end of the making 
wire is maintained vcill vary accordlng to the grade ol stock; but in any 
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event ît wlll be sutstantial, so as to cause tbe stock to move rapidly by 
gravity." 

I suppose this stock would move rapidly by gravity when discharged 
from the slice, should we take the paper-making wire away entirely. 
It is évident that, the greater the declination of the wire, the more 
rapidly the stock will move, and, in my judgment, the stock as a whole, 
being a fluid body, will travel by gravity in the same direction as 
the moving wire upon which it is discharged; but when it travels 
"rapidly," and when "slowly," and when at a moderate rate of speed, 
within the meaning of the patent, is left wholly indefinite and uncer- 
tain. Clearly Eibel, by taking out a patent for the particular structure 
he describes and operating as describèd, even if it be valid, has not 
made an infringer of this défendant, who does not use such structure, 
but confines itself to the principles of opération, uses, and practices 
and means of the prior art, even if there be some improvement thereon, 
but not the changes and improvements of Eibel. McCormick v. Tal- 
cott, 20 How. 402, 15 L. Ed. 930. This is not a case of "Chinese copy," 
or of appropriation of the work and ideas of another. Without quota- 
tion therefrom, I call attention to the opinion of Mr. Justice War- 
rington in European Eibel Co., Ltd., v. Edward Lloyd, Ltd., The 
Illustrated Officiai Journal (Patents) Supplément, June 21, 1911, in 
which that learned justice arrives at the same conclusion. 

There will be a decree dismissing the bill for want of equity, with 
costs. 



PEERLESS WIRE FENCE CO. v. JACKSON EENCE CO. 
(District Court, E. D. Michigan. Jaiiuary 25, 1915.) 

1. Patents <S=>328 — Validity and Infeingement — Staple Fobming and Dis- 

CHAuaiNG Mechanism. 

The Hoxie patent, No. 879,965, for a staple forming and discharglng 
mechanism for use In the manufacture of "stiff-stay" woven wire fence 
was not antlcipated, and discloses patentable invention; also construed 
as limited by the prior art, and helA infringed. 

2. Patents i®=»165 — Construction — Bboad and Nabbow Claims. 

Where a patent contains both a broad and narrow elaim, and suit la 
brought on the broad claim, the court cannot construe Into it a limitation 
not therein expressed, but which is expressed in the narrower claim, and 
by which alone one is distinguished from the other. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241; Dec. Dig. 
«©=165.] 

In Equity. Suit by the Peerless Wire Fence Company agàinst the 
Jackson Fence Company. On final hearing. Decree for complainant. 

Wilber Owen, of Toledo, Ohio, for plaintifï. 

Charles C. Linthicum, of New York City, and Luther V. Moulton, 
of Grand Rapids, Mich., for défendant. 

TUTTLE, District Judge. This suit is on Hoxie patent, No. 
879,965, issued February 25, 1908, for staple forming and discharging 
mechanism. Plaintiff charges infringement of claims 2, 3, 7, 9, and 12. 

®=jFor othsr cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1] Plaintifif has been engaged in the manufacture o£ "stiff-stay" 
woven wire fence at Adrian, Mich., for the past 18 years, and prior 
to 1908 was known as the Lamb Wire Fence Company. Défendant 
has been engaged at Jackson, Mich., in the manufacture of the same 
type of fence for about 10 years. The fence manufactured by the 
parties consists of a number of continuous line or strand wires, to 
which cross wires extending the. full width or height of the fence are 
secured at regular intervais by means of staples, which are driven 
around the intersections of the strand and cross wires to securely lock 
them together, thus giving to this type of fence the name "stiff-stay," 
as distinguished from "wrapped-stay" fence, in which the cross wires 
are wrapped around the strand wires, but not locked thereto by staples. 

This controversy has to do with the mechanism for forming, de- 
livering, and driving the staples in manufacturing "stiff-stay" woven 
wire fence. In the early years of the manufacture of this type of 
fence by plaintiff, as well as other manufacturers, the staples were 
formed on large staple-forming machines entirely separate from the 
looms in which the fence was woven; thèse staples being delivered 
from the staple-forming mechanism onto a long slide and transferred 
therefrom by hand to the séries of short slides leading to the various 
staple-driving mechanisms in the looms. This practice was expensive 
and unsatisfactory, in that each loom required a separate staple-form- 
ing machine and a man or boy whose sole duty it was to keep this 
staple-forming machine operating and supply staples to the staple 
slides of the loom. In transferring the staples by hand, a great many 
of them were dropped upon the floor and lost, sometimes falling into 
the mechanism of the loom and causing breakage and delay. 

By 1902 or 1903 this loss of staples amounted to from $4,000 to 
$6,000 a year in plaintiff's plant, and efforts were made by Hoxie, 
plaintiff's superintendent, and other employés of plaintiff, to produce 
a machine that would sort thèse lost staples, so that they might be 
used ; but thèse efforts proved impractical and were abandoned. An- 
other Adrian manufacturer undertook to connect up one of thèse 
independent staple-forming machines with each of the numerous 
staple-driving mechanisms in the loom ; but this attempt also proved a 
failure. 

Hoxie then gave his attention to the development of a device that 
would both form and drive the staples in the loom itself, and in the 
early part of 1905 succeeded in producing a device that has been 
referred to in évidence as the "Hoxie Tip-Over Device," and is cov- 
ered by the Hoxie patent. No. 804,403, granted November 14, 1905, 
which has been offered in évidence by défendant as a part of the 
prior art. 'Several months prior to the invention of this tip-over 
device by Hoxie, one of plaintiff's employés invented the device shown 
in Gibson patent, No. 804,311, granted November 14, 1905, to Lamb 
Wire Fence Company, as Gibson's assignée. This Gibson patent was 
also offered by défendant as a part of the prior art 

The Gibson device was never used, but the Hoxie tip-over device 
went into extensive use in plaintiff's plant, and was satisfactory in 
weaving fence of coarse mesh, or with the strand wires spaced well 
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apart. The space within which this tip-over device can be operated 
is Hmited by the length of the staple wire before the staple is formed. 
In opération the wire is fed into this tip-over device from beîow, 
and substantially parallel to the feeding in of the strand wires of the 
f ence. A section of the wire suitable to f orm a staple is then eut off 
and tips over into a plane parallel to that occupied by the cross wires, 
so that the space occupied by each of thèse tip-over devices in the 
loom cannot be less than the length of the straightened out staple, 
and as a matter of fact must be somewhat greater than this length, 
in order to provide suitable walls for the chamber holding thèse sever- 
ed sections of wire. 

To meet the demand for fence of finer mesh, Hoxie invented the 
device of the patent in suit, in which the staple wire is fed in from 
belovv in line with the strand wires and the staple formed in that 
plane. The completed staple is then turned laterally until it occupies 
a position parallel with the cross wires of the fence, which plane 
intersects the plane in which the staple was formed at an angle of 
90 degrees, and in this latter plane it is driven about the intersecting 
fence wires. 

The Hoxie patent in suit shows two methods of accomplishing this 
turning of the staple from the plane of its formation to that of its 
discharge; one of thèse methods, shown in Figures 2 to 7 of the 
drawings, being the provision of a curved guide finger which guides 
the staple in its movement from forming to discharging position, and 
the other method, shown in Figures 8 to 11 of the drawings, being 
the provision of a closed chamber in which the staple falls from 
forming to discharging position, being assisted in its movement by a 
pressure block marked b in the drawings. 

It is not contended by the défendant that the patent in suit is in- 
valid ; but it is asserted that the invention covered was of such nar- 
row scope that the claims cannot be construed to cover defendant's 
device. The controversy in this connection bas centered about the 
means used by défendant for causing the staples to turn through an 
angle of 90 degrees from forming to discharging positions, défendant 
contending that the prior art so limits the Hoxie patent that the claims 
must be confined to the spécifie means shown by the Hoxie patent 
for accomplishing this movement of the staple and that defendant's 
means is substantially différent. It is admitted that the movement 
of defendant's staples from forming to discharging positions is caused 
by the force of gravity, as is the case in the Hoxie patent, and it is 
further admitted that the staples in defendant's device are guided 
by a curved guide or track, so that they must make a 90-degree latéral 
turn between forming and driving positions ; but it is contended that 
this is not sufficient to bring the defendant's structure within the claims 
in issue, and that in order to come within thèse claims the movement 
must be a "falling" or "free falling" movement. 

[2] While it is true that the terms "drop" and "fall" are used in 
the Hoxie spécifications in describing the movement of the staples, 
none of the claims in suit call for a dropping or falling of the staple, and 
to so construe them would be to read into them limitations that are 
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not required by the prior art, and would also make them of the same 
scope as other daims not in suit that specifically call for a "dropping" 
or "falling" movement. Claim 1, for instance, describes the movement 
as "a f ree circular falling movement" ; claim 4 uses the expression 
"to permit it to freely fall" ; and claims 5 and 8 "to fall by gravity." 
It is well settled that : 

"Where a patent contains both a broad and a narrow claim. and suit is 
brought on the broad claim, we cannot construe into it a limitation not there- 
in expressed, but which is expressed in the narrower claim, and by whieh 
alone one is distinguished from the other. To do so would be making over 
the contra et between the public and the patentée. Bresnahan v. Trlpp Co. 
(C. C. A. 1) 102 Fed. 899, 900, 43 C. C. A. 48 ; O'Rourke Co. v. McMuUen (C. 
C. A. 2) 160 Fed. 933, ©39, 940, 88 C. C. A. 115 ; National Co. v. American Co. 
(C. C. A. 3) 53 Fed. 367, 370, 3 C. C. A. 559; Lamson v. Hillman (C. C. A. 7) 
123 Fed. 416, 419, 59 C. C. A. 510; Mast Foos & Co. v. Dempster Co. (C. C. 
A. 8) 82 Fed. 327, 333, 27 C. C. A. 191 ; Duncan v. Cincinnati Co. (C. C. A. 6) 
171 Fed. 656, 663, 96 C. C. A. 400; Shefiield Co. v. D'Arcy (C. C. A. 6) 194 Fed. 
686, 116 C. C. A. 322." National Tube Co. v. Mark, 216 Fed. 507, 521, 133 C. 
C. A. 13 (C. C. A., Sixth Circuit). 

A large number of patents were offered in évidence by défendant, 
but only five of them were ref erred to in argument, viz. : Grasberger, 
620,444; Saunders, 623,834 and 647,635; Gates, 686,448; and Sned- 
eker, 806,440. The two Saunders patents are for box-hinging ma- 
chines, and were cited by the Patent Office examiner against some of 
the Hoxie claims as originally filed, among them claim 2 in suit. They 
show a revolving plunger for carrying a staple around from forming 
to discharging position, and the only change made in claim 2 because 
of thèse citations was the insertion of the word "nonrotatable" before 
the word "plunger" in the claim of the patent. Defendant's expert 
did not refer to thèse Saunders patents as in any way anticipating 
the claims in suit. The Grasberger patent is for a staple forming and 
driving apparatus "adapted particularly for use in connection with 
wood veneer butter dishes," and the Gates patent is for a brush ma- 
chine. In neither of thèse patents is there any turning of the staples, 
which are formed and driven in the same plane. Defendant's super- 
intendent Mills testified : 

"RXQ 171. It would not be possible in a wire fence making machine to 
feed the wire in and form the staples in the same plane in which they are 
discharged, would it? A. Ko." 

Snedeker, 806,440, is the only patent relied on that relates to the 
wire fence art, and shows a complicated machine, in which five distinct 
and widely separated mechanisr^s are provided for doing the work 
that is donc by Hoxie's compact and unitary structure. Ref erring to 
Figure 6 of this Snedeker patent, which is reproduced on page 28 
of plaintifï's record, the parts marked 69, 77, 78, 79, and 90 eut the 
wire into the proper lengths to form staples; parts marked ^,1, 83, 
84-, and 85 form the staples ; the long slide 86 conveys the staples to 
another part of the machine ; parts 87 and 9S deposit the staples one 
at a time on the strand wires ; and parts 101, 106, 108, 109, and 111 
tie the staples around the intersecting wires. It was claimed by 
counsel that the staples in Snedeker are turned through an angle of 
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90 degrees between forming and discharging positions; but this îs 
not true in the sensé in which the staples are turned in the Hoxie 
device. Hoxie turns them laterally, without removing them from 
the chamber or recess in which they are formed, and they are then 
driven by a plunger which has the ssime rectiUnear movement as thè 
forming plunger. This is not in any sensé true of the Snedeker 
mechanism. 

It was argued that ail défendant has done is to take the Grasberger 
staple-forming device and place it alongside of defendant's old style 
driver, Connecting the two by a curved guide, or that it has merely 
taken the Gates device and placed therein a curved guide, instead of 
the straight guide used by Gates, and that neither of thèse changes re- 
quired more than ordinary mechanical skill. It is significant that while 
defendant's superintendent, Mills, says he recognized for 10 or 12 
years the desirability of producing just such a device as défendant 
is now using (during ail of which time he continued to use the old 
hand fed method), and that he has known for fully 20 years how to 
form Staples in the manner adopted by défendant, it was not until 
after the issuance of the patent in suit, and after Mills had seen the 
modiiied Hoxie device in use in plaintiff's plant, that he was prompted 
to exercise the mechanical skill which defendant's counsel contend was 
ail that was needed to produce the defendant's device. It is likewise 
signiiicant that Mills filed an application for patent fully illustrating 
defendant's device, but did not claim to hâve made any invention in 
connection therewith. It is but reasonable to assume that, had Mills 
developed defendant's device before the device of the patent in suit, 
he weuld hâve claimed protection therefor as an inventor, and there 
is no doubt but that he would hâve been entitled to just such claims 
as are involved herein. 

It is contended by défendant that the Hoxie device as covered by 
the patent in suit is intended only for horizontal or substantially 
horizontal use ; but the f act is that the only figure showing the posi- 
tion in which it is intended for use, namely. Figure 1, shows it as 
nearly vertical as horizontal. The Hoxie spécification and claims do 
not limit him to the use of the device at any particular angle, and 
défendant cannot évade the claims in issue by standing the device up 
on end and making only such changes therein as were required to 
make it perform its duty in this particular position. The claims in 
suit read as clearly on defendant's device as used in practice as they 
do on the drawings of the Hoxie patent. 

It must therefore be held that the device made and used by the 
défendant is an infringement of the Hoxie patent in suit. The de- 
fendant will be permanently enjoined from manufacturing or using 
staple forming and discharging mechanism in infringement of the 
Hoxie patent. No. 879,965, and an accounting will be had of damages 
sustained by complainant as a resuit of the infringement by défendant. 
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ENGINEER CO. v. HOTEL ASTOE et al. 

Pistrict Court, S. D. New York. October 17, 1914.) 

No. 5-203. 

1. Patents ©=328 — Vaiiditt and Infeingement — Puenacb Begulating De- 

vice. 

The McLean patents, No. 817,438, for mechanlsm, and No. 826,349, for 
a method for regulating fumaces to secure a "balanced draft" by which 
the blower and flue damper are automatically and rieclprocally controUed 
by means of the steam f rom the boiler, with the object of maintaining sub- 
stantially atmospheric pressure in the furnace chamber, was net an- 
ticipated, and discloses invention; also held infringed. 

2. Patents <S=546 — Validity — "Opebativeness" of Device. 

A patented device need not be perfect in order to escape the charge of 
Inoperativeness, but the test of "operativeness" is to ascertain whether 
It does perform the acts claimed for It in the method described and for 
the reasons given. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 54, 55; Dec. 
Dig. <g=546.] 

3. Patents ©=176 — Construction ci Claims — Fuenace Beqtilatinq Device 

— ^"Substantially." 

In a patent daim for regulating fumaces so as to maintain In the 
furnace chamber a "substantially atmospheric pressure" the vs^ord "sub- 
stantially" means so near to atmospheric pressure as to produce and 
maintain the économies and superiorities sought after, 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250%-252 ; Dec. 
Dig. ©=176. 

For other définitions, see Words and Phrases, First and Second Séries, 
Substantially.] 

4. Patents <©=176 — Consteuction of Claims — Fuknace Regulating Device 

— "BalancBd Deaft." 

In a patent claim for regulating furnace, the term "balanced draft" 
means that the plus, or over-atmospheric pressure In the ash pit is exactly 
equal to the minus pressure or partial vacuum in the flue. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 250%-252 ; Dec. 
Dig. ©=176.] 

In Equity. Suit by the Engineer Company against the Hôtel Astor, 
William C. Muschenheim, its président, and William C. Muschenheim, 
individually, for inf ringement of letters patent Nos. 817,438 and 826,- 
349, for mechanism and method for regulating furnaces, granted to 
Embury McLean. On final hearing. Decree for complainant 

George E. Cruse and J. Edgar Bull, both of New York City, for 
complainant. 

Clarence G. Campbell and Stephen J. Cox, both of New York City, 
for défendants. 

HOUGH, District Judge. [1] The patents in suit, considered to- 
gether, embody certain ideas of Mr. McLean conceming the régula- 
tion of furnaces. The earlier patent claims a combination and the 
later a method, but both reveal the same thing as the fruit of the paten- 
tee's efforts. 

©s^For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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The sixth daim of No. 817,438 may be thus analyzed: 

"lu combination with a fumace, a blower, means for varying the supply of 
air to the fumace from sald blower In quautities graduated between tbe ex- 
trêmes (thls signifies that the patentée régulâtes his blower according to and 
by means of the pressure of steam In the boiler) ; means for varying the 
escape of gases from the fumace in quantities graduated between the ex- 
trêmes (thls refers to a damper in the chimney flue capable of adjustment in 
positions varying from open to shut) ; and substantially corresponding to the 
graduated quantities of air supplied to the fumace by the blower (this means 
that the opération of the blower and flue damper must be made to correspond 
with each other, 1. e., the f aster the blower goes the more the damper opens, 
and e converso) ; the parts being automatically controlled (the control is by 
means of the boiler pressure) and so proportioned that a substantially atmos- 
pheric pressure is maintalned in the furnace." 

The second claim of the method patent (No. 826,349) is illustrative, 
viz. : 

"The method of regulating furnaces which consists In malntalning in the 
furnace chamber a pressure substantially equal to atmospheric pressure un- 
der varying rates of combustion." 

It is thus seen that the object sought by the patentée is the mainte- 
nance in the furnace chamber of "substantially atmospheric pressure," 
and that the combination which produces the resuit and the method 
of its production arhount to a device by which as boiler pressure di- 
minishes or increases the blower speeds up or slows down ; if the 
blower slows, the flue damper correspondingly closes; if the blower 
speeds, the damper correspondingly opens. How much the damper 
sball move when the blower slows or hastens is empirically determined 
when the apparatus is put in place by observing the combustion cham- 
ber pressure under varying conditions of fire and airj but when the 
quantum of movement is determined — 

"the power productive of motion is always the steam in the boiler, operating 
through machlnery unnecessary to describe, directly on blower and flue 
damper." 

To maintain "substantially atmospheric pressure" in the combustion 
chamber of a furnace (i. e., immediately above the fire bed) cannot be 
a désirable end — in and of itself. It must be indicative of more im- 
portant things. The fact is that when the pressure is atmospheric, 
or substantially so, immediately above the furnace fire bed, there is no 
great suction of cold air into the furnace when the door is opened; 
nor, on the other hand, does a tongue of flame lick out into the fire- 
room when opportunity ofïers. If fhe cold air does not enter above 
the fire bed, nor the flame shoot out, it is évidence that combustion is 
progressing with evenness, and the heated gases are pro- 
gressing without undue speed through tubes and baffles toward the 
chimney exit where is situated the flue damper. Thus the maintenance 
of atmospheric pressure is merely a brief way of expressing the main- 
tenance of favorable and econOmicâl conditions of combustion. 

The real défendant in this'ca:se is the corporation which placed in 
the Hôtel Astor the alleged irifringing apparatus. That défendant can- 
not logically deny that the maintenance of atmospheric pressure is dé- 
sirable because it daims to hâve produced the same thing or brought 
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about the same results in the apparatus complained of and installed 
by it in the defendant's hôtel. (I think this is shown by the évidence 
of Mr. Canady.) 

[3] Much discussion bas occurred over the word "substantially," 
used in the claims and spécifications of the patents. I find no difficulty 
in understanding what the patentée' means. He wishes to avoid any 
appearance of professing ability to maintain exactly atmospheric pres- 
sure in the combustion chamber. He wishes also to produce certain 
économies and superiorities of which a pressure near that of the at- 
mosphère and nearly constant is the sign or symbol. Therefore the 
word "substantially" as used in the patents means so near to atmos- 
pheric pressure as to produce and maintain the économies and su- 
periorities sought after, and merely illustrated by the phrase "substan- 
tially atmospheric pressure." 

It is, of course, denied that the Hôtel Astor apparatus infringes. 
It is said in substance : (a) Defendant's device does not seek to achieve 
substantially constant (atmospheric) pressure; and (b) if that resuit 
is achieved it is not brought to pass by the same method. 

The first déniai is thus expresed in argument : 

"The thèoretically stated opération of the McLean device results In unlform 
pressure of gases in the combustion chamber while the proper opération of the 
Hôtel Astor device results in contlnuaily varying pressures in the combustion 
chamber." 

This is, I think, mère juggling with words. Owing to changes in 
local air conditions, to variations in the quality or quantity of fuel, and 
even to a higher pressure of wind at the chimney top, ail f urnace fires 
hâve a tendency toward varying pressures in the combustion chamber 
It is perfectly true that if the pressure did not change in the combus- 
tion chamber McLean's apparatus would hâve nothing to do ; neither 
would defendant's ; but it is also true that both sedulously endeavor to 
prevent those changes and both (if they work) put into opération checks 
and corrections just as soon as pressure changes or varies. 

The second statement of noninfringement amounts to saying that 
the combination of McLean is not used. As previously pointed out, 
McLean's device automatically opérâtes both on blower and flue damp- 
er with a power directly derived f rom the steam pressure. In defend- 
ant's device the steam pressure opérâtes directly on the flue damper 
only. According as that damper stops or passes more or less heated 
gases, the pressure of said gases rises or falls in the combustion charn- 
ber itelf, and that pressure causes movement of a swinging blade or 
diaphragm which mechanically moves the ash-pit damper controlling 
the forced draught, i. e., the blower causes an'adjustment correspond- 
ing to and graduated with that of the flue damper which was actuated 
direct f rom the steam chest. 

It seems to me that if viewed merely as a matter of verbal construc- 
tion, McLean's sixth daim (above set forth) reads directly on the Hôtel 
Astor apparatus. 

If viewed from a mechanical standpoint, I perceive no différence 
between actuating both blower and flue damper directly from the 
steam, and applying the power to the flue damper only, and letting it 
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pass on the power to blower or ash-pit damper. The distinction sug- 
gests that between throwing down two bricks by one hand movement, 
and toppling over one and letting it throw down the other. 

[4] Invention is also denied. McLean has coined the phrase "bal- 
ancée draft" to describe the mechanical conditions toward which he 
aims, and has measurably arrived by means of his patented apparatus. 
"Balanced draft" means that the plus or over-atmospheric pressure in. 
the ash pit is exactly equal to the minus pressure or partial vacuum 
in the flue. The theoretical result of this condition is (assuming the 
résistance of fire bed to be just equal to that of tubes and baffles) to 
produce zéro or atmospheric pressure in the combustion chamber. 

There is of course no magie in the phrase "balanced draft," and it is 
true that inventors before McLean conceived the idea. It is also true 
that many inventors hâve sought to control some function of a furnace 
f rom or by means of the steam pressure. It is also true that McLean 
himself had sought to control both the draft below the fire bed and that 
above the baffles, by or from the steam pressure. But after consider- 
ing especially Peck British patent 11,033 of 1893, Patterson and Burke 
707,865, St. Peter 631,829 and Darrin and McLean 690,931, I am of 
opinion that no one before McLean sought to control directly or in- 
directly from the steam chest both draft below the fire bed and dis- 
charge above it, and to perform such régulation automatically, so that 
if the apparatus worked with theoretical perfection the pressure below 
the fire bed and the partial vacuum above would exactly balance each 
other. Peck had the idea, but bis regulatory devices had to be set by 
hand, and in ail the others worth considering and coming apparently 
nearer McLean's device there was no endeavor made to vary the flue 
damper except from fully open to completely shut. 

It is not overlooked that défendants insist that McLean's flue damp- 
er will do no more than this. I am convinced that not only theoreti- 
cally it must assume graduated positions corresponding to the activi- 
ties of the blower, but that it does do it when the damper itself is 
mechanically well constructed. 

[2] The larger portion of a very voluminous record is taken up with 
two variations of what is really the same thing, viz., that complain- 
ant's device is not operative. It is probably true that a hesitating Pat- 
ent Office was greatly moved toward the issuance of thèse patents by 
a long list of installations furnished by McLean. Défendants hâve gone 
through thèse installations with care and hostility, and drawn from 
them two arguments : (a) It was a fraud on the Patent Office to f ur- 
nish the list; and (b) it is a défense to the patent that the listed in- 
stallations do not work. 

I hâve sought to find thèse défenses in the answer contained in the 
record, but without success. Defendant's ability to make them rests 
largely on the fact that some of the officers and employés of the real 
défendant were formerly connected with the complainant. It is im- 
possible to reconcile what they say about thèse plants with what Mc- 
Lean says about the same devices. In my judgment the scale is tumed 
in favor of the complainant by the certificates given by customers and 
relating to many of the plants enumerated to the Patent Ofi&ce. 



BESSEE T. MEEILLAT CULVEBT COKE CO. 783 

A device need not be perfect in order to escape the charge of in- 
operativeness. It is obvious that McLean's device is not perfect, and it 
may be that defendant's device is the better of the two; but if, as 
I am convinced, McLean was the first to devise a combination of old 
eleinents which would corne near enough to producing constant pres- 
sure nearly atmospheric in a fire box, to efïect large savings in fuel, 
then he is entitled to make subséquent improvers pay tribute to him. 
The test of operativeness is to ascertain whether the patented device 
does (even lamely and imperfectly) perform the acts claimed for it in 
the method described and (perhaps) for the reasons given. That the 
device of McLean meets thèse requirements is, in my judgment, shown 
even by the tests of Mr. Whitham. It is not a just criticism to point 
out the wide différence between maxima and minima of pressure noted 
during many hours of observation. The true inquiry is whether the 
device reduced the maximum or raised the minimum speedily, so as 
upon the whole to produce an approximation to constancy sufÉcient to 
produce the économies which are really the test of success. In my 
judgment Mr. Whitham's évidence shows substantial performance. 

There are other défenses suggested by the answer and mentioned 
in the brief, but as they hâve not been adverted to in the course of ex- 
haustive oral argument, no comment appears to be necessary. 

Complainant may take the usual decree. 



BESSER V. MERILLAT CULVEllT CORE CO. 
(District Court, S. D. lowa, E. D. June 21, 1915.) 

1. Patents <®=al01 — ^Infbingejtent — Limitation by Proceedings in Patent 

Office — Withdrawal of Ciaims. 

Where a claim made in an application for a patent is rejected, and then 
withdrawn, tbe applicant waives any right to a patent for the thing there- 
In described. 

[Ed. Note. — For other cases, see Patents, Cent Dig. S 141 ; Dec. Dig. <S=> 
101.] 

2. Patents <S=»328 — Infeingement — Oollapsible foem foe Building Cul- 

VEETS. 

The Besser patent, No. 952,869, for a coUapsible form for building cul- 
verts, construed, and, In view of the limitations imposed by the withdraw- 
al of ciaims rejected by the Patent Office, held not infringed. 

In Equity. Suit by Charles A. Besser against the Merillat Culvert 
Core Company. On final hearing. Decree for défendant. 

J. L. Warren, of Des Moines, lowa, and John E. Craig, o£ Keokuk, 
ïowa, for complainant. 
Blake & Wilson, of Burlington, lowa, for respondent 

WADE, District Judge. This is an action in equity, charging an 
infringement of patent No. 952,869, asking an injunction and account- 
ing. Patent 952,869, was granted to Charles A. Besser on March 22, 
1910, and is for an improvement in "collapsible forms for building 

.^sjFor oth,er cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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culverts." Respondent admits that it is manufacturing collapsible 
forms or cores for building culverts, but dénies that it is infringing the 
patent granted to complainant, and also daims that complainant is not 
the original inventer, and that the patent to the complainant is void. 
Complainant filed his original application for patent December 4, 

1908. The claims made by complainant in its original application are 
as foUows: 

"1. The collapsible form for building culverts consisting of a séries of mov- 
able overlapping outside sections, and a central screw for operating said sec- 
tions, eâch section having its indlvidual and separate diagonal traces Connect- 
ing it to hubs or nuts upon the sicrew. 

"2. The collapsible form for building culverts, consisting of a séries of mov- 
able outside sections, and a central screw for operating sald sections, said 
screw having both right and left band threads, and each section baving its in- 
dlvidual and separate diagonal braces Connecting it wlth hubs or nuts upon the 
tbreaded parts of the screw. 

"3, The collapsible form for bmlding culverts, consisting of a séries of mov- 
able overlapping outside sections, and a central screw for operating said sec- 
tions, said screw having both right ànd left hand threads, and each section 
having its individual and separate diagonal braces Connecting it to both the 
right hand hVibs and the left hand hubs upon the screw. 

"4. Tbe collapsible form for building culverts and the like, consisting of a 
séries of outside sections, each consisting of a longitudinal angle bar, and a 
curved sheet métal plate attaehed along Its side to tlie bar, sald eurved plates 
each overlapping upon the next adjacent plate, a central screw having both 
right and left hand threads, nuts movable on said threads, and braces Connect- 
ing the nuts witli the outside sections." 

In his spécifications Besser said : 

"This invention relates to collapsible forms for use in building culverts, and 
my object thereln bas been to devise a readily adjnstlble and collapsible form, 
which is very durable, strong, and cheap, and which is an improvement ijpon 
the forms now in use." 

He then describes the combination of parts, and methods of opéra- 
tion, and says: 

"In thèse movements, the curved plates slide over each other, and conform 
each to the otlier, so that tlie form remains cyllndrical at ail times." • * * 
"I bave shovirn a form consisting of six outside sections, each having its own 
braces Connecting it with the threaded htibs or nuts of the operating screw, 
but the nuniber of sections may be greater or less, and in case the number is 
large the number of braces must be eorrespondingly large." 

On February 11, 1909, the Patent Office rejected ail the claims afore- 
said upon Great Britain and United States patents cited. On May 22, 

1909, Besser filed substituted applications, including spécifications 
and claims. The substituted appHcation included 14 separate claims. 
On June 22, 1909, claims 4, 5, 7, 8, 11, 12, and 13 were rejected on 
patents cited. Of thèse, ail w^ere subsequently amended, except 7, 
which was withdrawn, and a substitute filed therefor. Claim 7, which 
was rejected and withdrawn, was as f ollows : 

"7. A hollow expansible and contractîble form, composed of sheet métal sec- 
tions, slidable one over another, and radially dlsposed links, connected wlth 
tie middle portions of certain of the sections, and wlth a marginal portion of 
each of tlie remaining sections, and means for shlfting the links for contract- 
iug or expanding the form." 
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[ 1 ] Original daims 1 to 4, inclusive, and substituted claim 7, hav- 
ing been withdrawn, respondent is not liable herein for making a col- 
lapsible core or form described and limited in such claims. The daims 
were rejected because the thing described had been anticipated by 
préviens inventors, as shown by patents cited. Numerous patents are 
before the court antedating the Besser patent, and I am satisfied that 
the ruling of the Patent Office is correct. In any event, it is the law 
that where claims are made and rejected, and then withdrawn, that 
the applicant waives any right to a patent upon the thing therein de- 
scribed. 

"WMle, therefore, an applicant for a patent may stake out tlie boundaries 
of his terrltory, yet If, upon notice f rom the Patent Office that some portion of 
said territory Is the property of another, or Is held in comnion by the public, 
he acquiesces in such statément and alters his boundaries accordingly, he is 
concluded by such abandonment, and cannot afterward undertake to deflne 
his ferritory by roUing stones, which he may move about across the Unes of 
his original boundaries, so as to approprlate property previously conceded to 
belong to others." Victor Talklng Machine Co. v. American Graphophone Co., 
151 Fed. 601, 81 C. O. A. 145. 

"The grant of a patent is the grant of a monopoly, and the public are entitled 
to the use of everything not covered by the patent Consequently the com- 
plainants are limited to the exact structure described, and it cannot be given 
an interprétation broad enough to cover structures made in accordance with 
the claiai as rejected." Johnson Furnace Co. v. Western HMrnace Co., 178 Fed. 
819, 102 0. C. A. 267. 

"An examlnation of the history of the appellant's claim, as disclosed in the 
file wrapper and contents, shows that, In order to get his patent, he was com- 
pelled to accept one with a narrower claim than that contained in his original 
application ; and it is well settled that the claim as allowed must be read and 
interpreted with référence to the rejected claim, and to the prior state of the 
art, and cannot be so construed as to cover either what was rejected, hy the 
Patent Office, or disclosed by prior devices." Computing Scale Co. v. Auto- 
matic Scale Ce, 204 U. S. 609, 27 Sup. Ot 307,' 51 U Ed. 645. 

"In the case at bar, as in the case cited, the rejections and the requirements 
which the examiner made of applicants which they attempted to meet were 
based on références to speclfied patents, which, in the judgment of the exam- 
iner, were suffioient to warrant liis action, and hère, as in the case cited, to use 
the language of the court, 'it is not necessary to examine those patents with 
any purpose either of definlng the prior art, or of otherwise justifying the ac- 
tion of the Patent OfBce. It is sufflcient that Campbell [the applicant in the 
case at bar] acquiesced in the ruliugs, instead of taking the prescribed course 
of appeal.' " Crown Cork Co. v. Sterling Crown Co. (D. C.) 210 Fed. 26. 

Under foregoing authorities, it must be apparent that, as to the 
collapsible mold or core, described in the claims af oresaid, which were 
rejected and withdrawn, any one would hâve the right to manufacture 
and sell, without being charged with infringement of the patent ulti- 
mately granted. 

[2] So that the first question presented is: Does the mold or core 
manufactured by respondent differ from the mold or core described 
in the withdrawn claims, and, if so, in what particular? Without go- 
ing into minute détails, there is no question as to the interior median- 
ism, or as to the attachment of such mechanism to the plates, or as to 
the method of operating the interior expanding mechanism. 

There can be no question about the segmentai plates, as thèse are 
fully covered in the claims withdrawn, nor as to the "curved sheet 
226 F.— 60 
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métal plates," nor as to segmentai plates "slidable one over another," 
nèr as to "movable overlapping outside sections," nor as to the ex- 
panding and contracting to any desired size, nor as to the adjustment 
of the segmentai plates to the "longitudinal angle bar attached along 
its side," nor as to the curved plates each lapping over upon the next 
adjacent plate. Ail of thèse éléments were fully covered in those 
claims rejected on account of the state of the art, which rejection 
was acquiesced in by the applicant. 

Now, what else has the respondent in the machine which it is mak- 
ing, as shown by the évidence? In other words, what other élément 
is respondent using in the manufacture of this mold or core, not fully 
described in the claims presented by Besser to the department, and re- 
jected by the department, and withdrawn by him? The évidence shows 
nothing, and I can find nothing, except the springs used by respondent 
along the edges of the segmentai plates, intended to apply such pres- 
sure as will hold the edges of the plates closely to the cylindrical f orm, 
as it is reduced in size, and permit of expansion of the form wlthout 
bending the plates themselves. 

Are thèse springs covered by the Besser patent? I do not think 
so. Counsel contend that thèse springs are covered by the term "curved 
resihent sections"; that the word "résilient" includes the use of the 
springs. It must be borne in mind that this word "résilient" was in- 
cluded in claim 4 at the time of its rejection, and that it was held by 
the Patent Office that, even with the term "résilient" applying to the 
segmentai sections, the article was not patentable, and that the claim 
had to be amended by inserting the other words : 

"Some of the sections tending at ail tlmes to assume a curvature approxi- 
mating a minimum diameter of the form." 

I do not think the word "résilient" adds anything to the Besser 
patent; at least in so far as the same can be held to be a practical 
working device. Besser may hâve had the idea that a proper degree 
of resiliency would be a good thing, but he invented nothing to pro- 
duce resiliency; at most, it was a mère expression of a quality in 
the métal to be used. Resiliency simply refers to the tendency to 
"spring back" to its form, inhérent in properly tempered métal, and 
so far as the patent shows, or the évidence shows, this quality was 
the only thing in the mind of Besser at the time the application was 
filed, and the patent granted. Of course he could not get a patent 
upon the temper or degree of temper in métal- of common use; he 
could not patent the tendency to spring to its proper form, upon being 
bent ; he could not patent the use of a known métal, and the évidence 
show clearly that it is not practical to use any métal in the manufac- 
turing of thèse cores, which has any particular degree of resiliency, 
on account of the prohibitive cost, and the photograph, Exhibit 46, 
shows that complainant, in practical use of his contrivance, does not 
succeed in prOducing that degree of resiliency which can be consid- 
ered an élément of the patent granted. 

Resiliency being merely a quality of métal, and respondent having 
the right to use any known métal, of course, it cannot be accused of 
infringing the patent because of any resiliency which may exist in 
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its segmentai plates. It cannot be claimed there is an inf ringement by 
the curve of the segmentai plates, because the curved segmentai plates 
were prominently presented in the claims withdrawn, and if respond- 
ent has the right to use curved métal plates, and thèse curved métal 
plates hâve a certain degree of resiliency, I do not see how complain- 
ant can contend that it is an infringement of any valid éléments of his 
patent. The springs used by respondent do not add to the "resiliency" 
in the segmentai plate ; they are a device intended to produce an ad- 
justment of the curved segmentai plate as it is expanded or contracted. 
But I do not find a hint of any contrivance of that kind in the patent 
granted to the complainant. 

The f act is that the patent to complainant was granted solely because 
of certain descriptive phrases, such as: 

"One plate havlng a curvature approxlmating the maximum diameter ol the 
form, and another plate approxlmating the minimum diameter thereof." 

"Some of the sections tending at ail tlmes to assume a curvature approxl- 
mating the minimum diameter of the form." 

"Certain of the plates being tensioned to spring inwardly when the form ia 
expanded." 

"To change in curvature as the form expanda and contracts." 

"A pair of areuate upper side plates of less wldth than the top plate, and 
extending under the latter, opposite lower slde plates of less width than the 
upper side plates, and extending under the latter." 

"A boflom areuate plate of greater width than-the lower side plates," etc. 

Without the foregoing and similar expressions, incorporated into 
each of the claims of the final application, the patent never would 
hâve been granted. Any one making a mold or core, as described in 
the claims withdrawn by Besser, would havè to hâve plates having 
a "normal curvature." The contrivance being a cylindrical form of 
segmentai plates, one overlapping the other, of course they would be 
curved, and the curvature would dépend upon the size of the core. 

Without going into the détails of the évidence, I am not satisfied 
that as to this matter of curvature, or the width of the plates, or the 
forms to be assumed in the expansion or contraction of the core, that 
the respondent in any matter inf ringes any of the claims of the com- 
plainant. In fact, I do not see how, in practical use of the patent, 
the claims signify anything of value. I can see where, if the core were 
constructed of slieet steel, as is the model in évidence, that thèse élé- 
ments might be of value; but when constructed, aS it must be, of sheét 
métal, such as is used by complainant in Exhibits 46 and 47, I f ail 
to see any practical value attaching to thèse éléments. In any evént, 
the proof is not sufficient to show that as to thèse éléments, the re- 
spondent infi'inges. 

In view of the foregoing, it js unnecessary to consider any of the 
other questions presented in the case. 

The prayer of pétition is denied. Complainant excepts. 
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AUTOMATIC REOORDING SAFE CO. 7. BUBNS CO. 

(District Court, S. D. New York. May 21, 1914.) 

Patents ®=5>328 — Validitt and iNrmNGEMENT — Ekcobdinq Safe foe Coins. 

The Thompson patent, No. 758,340, claim 4, and the Fisher patent, No. 

793,779, claJm 5, both for a recording safe or bank for holding coins, held 

not so clearly Infringed as to warrant the granting of a prellmlnary in- 

junction, but claiin 8 of the latter patent held valld and Infringed. 

In Equity. Suit by the Automatic Recording Safe Company against 
the Burns Company. On motion for preUminary injunction. Motion 
granted. 

John H. I^ee, of Chicago, 111., and Hillary C. Messimer, of New York 
City, for complainant. 

Harvey L,. Hanson and Arthur H. Boettcher, of Chicago, 111., for 
défendant. 

MAYER, District Jtjdge. The bill charges infringement of five of 
complainant's patents, to wit : Claim 4 of Thompson patent, No. 758,- 
340; ail claims of Fisher patent, No. 793,779; claim 7 of Fisher pat- 
ent, No. 990,534; claim 6 of Fisher patent, No. 990,535; claims 1, 2 
and 5, of Fisher patent. No. 1,073,847. The motion is for a prelim- 
inary injunction, and is confined to claim 4 of the Thompson patent, 
claims 5, 6, 7, and 8 of the main Fisher patent, and the claims men- 
tioned of the later Fisher patents. 

The motion was f ully argued, and I see no reason to change the view 
tentfitively expressed by me on the argument, as to the two later Fisher 
patents and claims 6 and 7 of the main Fisher patent. As to thèse 
I repeat that my doubt is such as to preclude the granting of a mo- 
tion for a preliminary injunction. There are thus to be considered 
claim 4 of the Thompson patent and claims S and 8 of the main Fisher 
patent. 

The Thompson patent is 10 years old and the first Fisher patent is 
nearly 9 years old, and the alleged infringing device has only recently 
been placed on the market. The art is that which deals with small auto- 
matic recording savings banks of a character which enables the de- 
positor to put his coins through the slots, thèse coins stacking up in 
an appropriate compartment, and the depositor then taking this small 
bank to me appropriate officer of the savings bank, the small bank be- 
ing unlocked, the savings readily taken out and counted, and the bank 
returned to the depositor in the hope that he will again save his nickels 
and dimes. 

The complainatit's bank has evidently proved a great commercial 
success, and complainant has established a large and widespread busi- 
ness for the sale of its bank. The complainant's commercial structure 
is oval in shape, having compartments for cents, nickels, dimes, quar- 
ters, and halves, and having a hole at the bottom through which a bill 
may be placed, but which last-named feature is not important as to the 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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claims left in the case, and appears to me not to be practicable for the 
purpose desired. 

The Thompson patent was for a savings banks recording device, but 
the réceptacles for the coins were so arrainged within the casing that 
it was necessary for the teller to durap (if I may use the word) the 
coins on his table, and thus necessitate a séparation, and possibly a re- 
•counting. 

The main advance, speaking practically, in the first Fisher patent, 
was in organizing a mechanical construction, whereby a readily remov- 
able casing inclosed or surrounded a core with coin compartments, so 
that the device worked successfully, on the one hand, as a means for 
inserting the coins and recording the same, and, on the other hand, 
for lifting the cover or casing without disturbing the coin compart- 
ments, and thus enabling the teller to take out the coins quickly and 
conveniently from their respective compartments. I think that the 
Thompson patent may be valid ; but, if valid, it represents an advance 
over the prior art so narrow that its claim 4 must be strictly construed. 
That claim is as follows : 

"In a savings bank, the combination, with a case, ot a plurality of ré- 
ceptacles located within sald case, said case havlng horizontal slots through 
the vertical wall thereof near its top regis'tering with openings communicat- 
ing with the individual réceptacles through whlch coins may be inserted, a 
plate located above the tops of said réceptacles, and projections dependlng 
from said plate into the open upper ends of said réceptacles and extending 
below the horizontal planes of the openings leading therelnto." 

Without elaborating, I may point out that the coin compartments in 
the Thompson structure are in the f orm of complète tubes, which con- 
struction is not found in def endant's device. In any event, the alleged 
infringement of claim 4 of the Thompson patent is not of that clear 
and convincing character which wiil warrant the granting of a pre- 
liminary injunction. 

The main Fisher patent, however, embodies a thought (worked out 
in a commercial structure) which marks a real advance in the art. 
It is true that certaii^ éléments are found in the prior art, and that the 
art is narrow, but the method employed and the results attained are 
sufficiently novel to find invention. Although the invention is simple, 
one is moved to ask the time-worn question as to why, in an article in 
regard to which a number of inventors had been experimentihg, a 
contrivance that seems so simple now was not previously worked out. 

It is highly important, in considering a device so simple in construc- 
tion that any intelligent man can imderstand it by ocular démonstra- 
tion, that the mind should not be led astray by the mère fact that the 
invention now seems obvious. If any doubt as to invention existed 
(and I entertain none), then the unquestioned commercial utility of the 
article would résolve that doubt ift f avor of the patent. 

As I view it, the real questions in controversy are whether claims 
5 and 8 are ijifringed in def endant's structure. As regards claim 5, 
défendant calls attention to the limitation : ■ 

"The distance between the flanges of each compartment being greater than 
the diameter of tfte coins to be received by such compartment." 
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On first impression defendant's position seemed highly technical, but 
an examination of the file wrapper demonstrates that the point is one 
which may be serioiisly considered. In amending daims 1, 2, 3, 4, and 
7 (now 5), the applicant stated by bis attorneys : 

"Clalms 1, 2, 3, 4, and 7 hâve been amended to more clearly distlnguish ap- 
plicant's invention from ttie prier art, by setting forth the fact that the dis- 
tance between the outer edges of the adjacent flanges is greater than the di- 
ameters of the coins to be received in the compartment between such flanges. 
This feature facilitâtes the countlng of the contents of the bank inasmuch 
as the cover may be removed, leaving the core with ail of the coins contained 
in the banlc, stacked within the compartments, from which the coins may be 
readily removed by the teller in counting the same. In the bank of Toung it 
is necessary that the coins should be removed from the bank bef ore they can 
be counted, thereby necessitàting the coins being assorted in separate denomi:- 
nations prier to counting." 

Claim 5, as originally presented, did not contain the limitation as to 
the distance between the flanges and was rejected by the Patent Office, 
and was finally allowed only after this limitation was inserted. A 
flange bas been defined as "a projecting large rim, or rib," and when 
the purpose for which this limitation was inserted is understood, then 
its importance can be realized. In view o£ the contents of the file 
wrapper, and the wording of the other claims read in connection with 
the context, the contention that claim 5 in this respect means the same 
as claims 2, 3, and 4 ig serions enough to create a doubt. I think, there- 
fore, in respect of this claim, that the question of infringement is not 
so clear and convincing as to justify the granting of a preliminary in- 
junction. 

Claim 8 reads as f ollows : 

"8. In a savlngs bank, the combinatlon, with a base, of a plurality of vertical 
flanges supported above the base ahd spaced apart to form compartments for 
the coins, a cover comprising a surrounding slde wall and top wall united there- 
to, said cover adapted to Inclose the base and the flanges thereon, and a lock 
secured to the under slde of said top the boit of which engages a slot in one 
of the walls between the inner edges of the two adjacent flanges." 

This claim reads literally on defendant's structure. Hère the de- 
fendant's contention narrows down to the proposition that the lock 
slot in the upper portion of the core of defendant's structure is not 
in "one of the walls between the inner edges of the two adjacent 
flanges." I agrée with complainant that this contention bas no merit. 
The best that can be said for defendant's structure is that an équivalent 
has been used in the locking means, aild not to find infringement would 
be to deprive the owner of the patent of the just results of the inven- 
tion on an indefensibly narrow construction of the language of the 
claim. I am fully convinced that claim 8 is infringed by defendant's 
structure. 

The question is whether the injunction, which must follow from this 
conclusion, shall be suspended in view of the approaching summer 
vacation. The entrance of défendant into this field has been récent, 
and occurred after complainant had created a market and made a price 
for its goods. The advertisements, Complainant's Exhibits D and E, 
are persuasive with me, in addition to other facts set forth in the af- 
fidavit, that injury of a grave character may resuit to complainant if 
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défendant can impair the market as against complainant. In such a 
situation, it may very well happen that, if complainant prevails at 
final hearîng, it nevertheless may not be able to restore or sustain 
priées, and may find the market for its product affected in such man- 
ner and to such degree that unnecessary time and money will be re- 
quired to put complainant back to the position which is justly its own 
if the patent is valid and inf ringed. 

I hâve less hésitation than usual in this case, because an injunction 
will not interfère with an existing industry, nor, for the time being, 
throw any persons out of work. The défendant, as I view it, took the 
chance (as it had the right to do) that the technique involved might 
avoid the patent. 

The patent is simple, and on final hearing there should not be any 
difficulty in trying the case in a short space of time. That being so, 
I think a préférence will not be unfair to other litigants whose cases 
are on the equity calendar, and, as an order for preliminary injunction 
will be made, I hâve concluded to allow this cause a préférence by 
setting it down for the day calendar in October, 1914. 

I hâve been conservative in my expressions of opinion, for the rea- 
soh that I désire not to embarrass the présentation on final hearing, 
either in Illinois or hère. 

Settle order on three days' notice. 



GEORGE W. TODD & CO. v. J. WHITAKER MFG. CO. 

(District Court, E. D. Pennsylvania. August 31, 1915.) 

No. 1223. 

1. Patents ®=>328 — Validitt and Infeingbment — Check Photectob Device. 

The Todd patent, No. 793,249, for a check: protector device, discloses 
patentable invention in claims 1, 3, and 8. Claims 1 and 3 held inf ringed, 
claim 8 not infringed, and bill dismissed as to claim 5. 

2. Patents <&=>38 — Evidence oj iKvsiNTioN — Commercial Stjccess. 

Commercial success of a patented device is évidence which may be con- 
sidered on the question of Invention as of utility ; and when the fact that 
in selling capacity it leads ail others is coupled with the fact that the 
Inf ringing device is the next best seller, it is persuasive of ment. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 40; Dec. Dig. 
<S=>36.] 

3. Patents <S=>176 — Oonstbuction oï Claims — "Cieotimfebential" — Check 

Peotectob Device. 

Etymologically "circumferential" is Inclusive of spiral, and as used in 
a patent of a check protector device, consisting in part of ridges and de- 
pressions in the type drcumferentially arranged, so as to mate with 
corresponding dépressions and ridges in the platen and afCording protec- 
tion against the f raudulent ralsing of the amount by printing a limitation 
of the sum called for, It means more than carried around on a circle which 
is throughout on the same degree of latitude, and is not restricted to the 
expression of the thought of the plane of the circle described by a re- 
Tolvlng point in the type face being kept at right angles to the axis of 
the drum and to the plane surface of the platen, but of the broader 

^oFor oUier cases see same toplc & KEÎY-NUMBER In aU Key-Numbered Digests & Indgxen 
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thought of the ridges and dépressions in type and platen being In regls- 
tering iwsition wlien they meet. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250%-252; Dec. 
Dig. ©=176.] 

In Equity. Suit by George W. Todd & Co. against the J. Whitaker 
Manufacturing Company. On final hearing. Decree for complainant. 
See, also, 217 Fed. 319. 

Cyrus N. Anderson, of Philadelphia, Pa., Frederick F. Church, of 
Rochester, N. Y., and Melville Church, of Washington, D. C, for plain- 
tifif. 

Howson & Howson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1] The patent in question is for 
what is in a sensé printing apparatus. The letters patent issued to 
plaintiff bear the date June 27, 1905, and the numbér 793,249. The 
bill makes the usual charges and contains the usual prayers, and the 
answer présents the usual défenses. The real controversy is over the 
inventive novelty of those features of plaintiff's device which are com- 
mon to it and to the device of the défendant. The device may, with 
respect to the purpose of its use, be called a check protector. Pro- 
tection is meant to be afforded against the fraudulent raising of the 
amount for which the check was issued, by printing upon it a limita- 
tion of the sum called for, and so preparing the part of the paper upon 
which this printing appears, that it cannot be altered without the al- 
tération being revealed on inspection. In order to give practical utility 
to such a printing machine, the requirements lie upon the surface that 
it must not only be capable of doing the work assigned to it, but be 
easy of opération by any one, and sufficiently simple and durable in 
construction to withstand careless or even rough usage. The concep- 
tion in the mind of the plaintiff inventor, as expressed in his applica- 
tion, was of a machine which would fîrst disintegrate the material of 
the printing surface, by an embossing action, so that, when the ink 
was applied, the disrupted fibers would take it up by absorption, and 
the union would be so intimate that the printed impression would defy 
altération. He accompanied his application with designs of a machine 
which would produce the results intended. His entry, evidenced by 
this appHcation, upon this fîeld of invention, had been preceded by 
the efforts of many others, as well as by prior efforts of his own. The 
prior efforts were directed, not merely to the accomplishment of tlie 
gênerai purpose of inventing check protectors, but also to protectors 
designed to afïord protection by much the same means as he proposed 
to employ in the patent applied for. Thèse facts very much narrow 
the field of possible novelty. The ne^iessity, which the problem pre- 
sented, of so far mutilating the printing surface as to make further 
tampering with it practically impossible, and yet to so far préserve its 
integrity as to render it still capable of serving its original purpose, 
made room for the exercise of the inventive faculty in des'igning a 
printing machine which would meet both thèse ends and surpass other 
makes in facility of use and in durability. 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The main purpose was efïected by plaintiff s invention through pro- 
viding alternate ridges and dépressions in his type faces and like 
ridges and dépressions in a common platen with which the several 
type surfaces came in forceful contact, the ridges and dépressions of 
each being so positioned that when in printing contact the ridges of 
one would exactly meet the dépressions of the other. Précise regis- 
tration was called for both to secure the required dislocation of the 
fibers of the paper as well as to prevent destructive action of the 
ridges of the platen upon the type faces. This oertainty of registra- 
tion was his dominant thought. He secured it in one way and prefer- 
entially by arranging that each ridge of the platen be kept, through ev- 
ery stage of contact approach, exactly in the plane of rotation of the 
corresponding dépression on the particular type presented for contact. 
The defendant's device do€s exactly what is done by that of the plain- 
tiff. The departure is from neither the purpose nor the principle of 
opération of plaintiff's claimed invention, but only from plaintiff's pref- 
erential means of accomplishment, and the only différence in this re- 
spect vvorthy of comment is that in plaintiff's pref erred device the hills 
and valleys of the type and platen are kept in this already described 
fitting position through every degree of the circle which a point in the 
periphery of the wheel describes in its révolution, while in the device 
of the défendant the hills and valleys are brought into fitting position 
at the time of printing contact. Thèse différent ways of accomplish- 
ing identity of resuit required the employment of différent means. 
Plaintiff secured the required resuit in his commercial device by keep- 
ing the ridges and dépressions of the type face in exact alignment with 
the mate dépressions and ridges of the platen throughout the whole 
course of the révolution of the wheel. Défendant brought about this 
same marriage of hills and valleys in type and platen and made sure 
of the required alignment through the opération of a cam which was 
brought into action just before the moment of contact. 

The means by which plaintiff, in his shown device, preserved this 
alignment throughout the operating action and the language employed 
to describe it, has supplied the source of an abundant flow of argu- 
mentation over the identity of opération and the equivalency of the 
means which défendant has adopted to produce the same resuit at the 
time of impingement of the parts. Plaintiff describes his conception 
of this preferred means to be to first provide oppositive mates of hills 
and valleys on the individual type faces and on a universal platen, 
and then to raake sure of the marriage through plighting their troth 
by means of having the hills of one in exact parallelism with the val- 
leys of the other, and ail kept during the whole révolution of the drum 
at right angles to both the plane of the platen and the axis of the drum 
which carries the type. By a figure of speech or a mental picture of 
the hills and valleys of each type as extended to encircle the drum, 
thèse hills and valleys are described as "circumferentially arrangea 
grooves," and the hills and valleys of the type character are kept in 
alignment with the valleys and hills of the platen, or "the co-operating 
portions of the type wheel and platen are kept in register," by having 
the platen fixed and stationary and ail movement of the ridges of the 
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type faces laterally with respect to the frarne of the machine, or longi- 
tudinally with respect to the axis of the drum, prevented. The out- 
come is a true marriage of thèse "co-operating parts." The défend- 
ant brings about the same marriage. The ceremony, however, differs. 
The différence may hâve been introduced as an improvement in me- 
chanical construction, or merely as a différence. The direction angle 
of projections and grooves, instead of being a right angle to the axis 
of the drum and plane of the platen, is diagonal. The path, which a 
point in any ridge on the type surface would describe in a révolution 
of the drum, is spiral. 

[3] In the broader aspect of the claim to invention, some importance 
may be ascribed to the point that etymologically "circumferential" is 
inclusive of "spiral"; but in this especial feature the things described 
differ. "Circumferential," as the word is used in describing plaintiff's 
preferred device, means something more than carried around. It 
means a circle which is throughout on the same degree of latitude. 
From this idea the défendant departed. Défendant also made another 
departure from the ideas incorporated into this make of plaintiff's de- 
vice. Plaintiff pledged this marriage of parts by always keeping, as 
has been several times stated, the parts in mating position. He there- 
fore forbade any shift in the path of approach of the parts. Défend- 
ant called for a deflection from the path marked out by plaintiff, and 
then forced a return to it by a shifting movement at the end of the 
journey. There is also another différence (to which, however, no im- 
portance is attached), in that in the one device the advance toward 
union is made by the type and in the other by the platen. 

We hâve now reached a point from which can be viewed the thing 
over which thèse parties are in controversy. We hâve not space for 
the adéquate discussion of the reasons which lead up to the conclu- 
sions reached. We must, therefore, content ourselves with their state- 
ment and the formulation of the findings made, leaving the support 
or déniai of the soundness of thèse conclusions to the able hands of 
counsel. Thèse conclusions will be stated, first as to the inventive 
merits disclosed by the application, and then as to the spécial claims 
of exclusive rights. Do the facts of the case évidence invention? 
The dissection of the patented device and the tracing of each feature 
to its origin is forbidden by the limitations of an opinion, but a few 
may be used for illustrative purposes. The claim to invention, let 
it be remembered, is not in the création of a check protector device, 
but in the pioneer conception of such a collocation of the features 
embraced in the patented structure that a fresh value issues out of, 
not the mère bringing of the éléments of construction together, but out 
of the particular combination achieved. Many of thèse éléments are 
old. Ail of them may be asserted to be old, without advancing to 
a déniai of the inventive merit, claim of which is made. The feature 
of a dislocation of the fibers of the paper to such an extent as to 
forestall further disturbance was a possession of the prior art, as was 
also the protection afforded by a printed limitation of the amount 
of the check. It may be conceded that the added security of using 
thèse two forms of protection in combination had been recognized. 
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There still remained open to investigators the means of breaking up 
the printing surface of the paper. Plaintiff claims originality in his 
method of accomplishing this. It is asserted that he was anticipated 
in the thought of having mating serrations on platen and type sur- 
faces. The Patent Office model accompanying the application for one 
of the prier patents now shows this feature. How far its instant 
présence is the product of inventive design in the original construction 
of the model, and how far it is the blind product of fréquent con- 
tact of type with platen, cannot be found with certainty; but, even 
if the novelty of this feature be rejected, we still hâve the feature 
of assuring exact registration of the crushing parts, and poured around 
ail we hâve the enveloping fact of; a combination of features which 
is not disclosed by the prior art and not to be found elsewhere than 
in the devices of the plaintiff and défendant. 

[2] In the whole device there can be sensed the présence of that 
subtle something which évidences the existence of a true combina- 
tion, as distinguished from the mère bringing together of known élé- 
ments. Its existence and the new value imparted is further evidenced 
'by its commercial récognition. A fair apportionment of crédit for 
a commercial success among the factors which contributed is diffi- 
cult. It is the community product, when each enters into it, of inven- 
tive merit, mechanical fitness, the arts of the advertiser, and the genius 
for persuading of the sales agent. The value of a large volume of 
sales of any device as an evidential fact is always open to attack by 
a déniai that inventive merit entered into it. Nevertheless it is évi- 
dence, and when coupled with the dual fact that its selling capacity 
surpassed that of the other devices having ail the other aids, and 
that the infringing device has also proved itself to be a second "best 
seller," it becomes persuasive of merit in the device. A déniai by an 
infringer of inventive merit (unless accompanied with proof of an- 
ticipation), like a déniai of utility, is short in convincing power. It 
is the most trite and commonplace of sayings that imitation is the 
sincerest form of flattery, and every infringer pays unintended and 
perhaps unconscious tribute to the merits of the invention which he 
has appropriated. 

This plaintiff holds letters patent for his invention. The letters 
patent confer the right, and prima facie justify the finding that he 
possessés the exclusive right of manufacture, use, and sale. The pat- 
ent laws, it is true, confer this right only as a reward of merit, and 
the price exacted is a just claim to original création. Lack of inven- 
tion invalidâtes the patent, but its absence must be established by 
proofs. Just hère cornes in a distinction, in the character of the 
proofs called for, which finds a lodgment in the facts of this case. 
The ultimate fact which malces for the invalidity of a patent is, in 
the aspect of; the défense which we are now considering, that the 
patentée was not the first inventer. If this is evidenced by the other 
fact of prior patent, or printed and published description, this other 
fact of itself calls for a refusai of letters patent, or invalidâtes the 
patent, if issued. If priority of invention is otherwise sought to be 
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shown as a fact to invalidate the grant of letters patent, the proof 
of it must be convincing. For illustration, if the Hendricks applica- 
tion or other printed publication had described the inventive feature 
of the plaintiff's device of marriable serrations in platen and type, this 
would, without more, invalidate any patent granted to Todd on this 
ground; but the existence of a mode! showing this feature, unde- 
scribed in any publication, must not only be proven to exist, but also 
to hâve antedated the Todd design. The weight to be given to the 
findings of the Patent Office properly varies in accordance with the 
extent to which the évidence, on which the défense made to the va- 
lidity of the patent dépends, was before the examiner. In this case, 
we feel that the grant of letters patent is sufficient, if indeed required, 
to incline the scale in favor of the plaintiff. 

It only remains to interpret the claims in issue and détermine the 
question of their allowance. We interpret and construe claim 1 as 
not limited to plaintiff's preferred structure, but as embracing that 
of défendant, and sustain the claim as allowed by the Patent Office. 
The Word "circumferential," as hère used, is inclusive of "spiral," 
and is not restricted to the expression of the thought of the plane of 
the circle described by a revolving point in the type face being kept 
at right angles to the axis of the drum and to the plane surface of 
the platen, but of the broader thought of the ridges and dépressions 
in type and platen being in registering position when they meet. This 
finding is based in part upon the fact that this seems to be the dif- 
ferentiation of the phraseology employed in claim 1 and claim 2. 
The latter, although abandoned as a claim, is still in the case for in- 
terprétative use. Défendant has incorporated in his device this feature 
of the combination claim of claim 1 as distinguished from claim 2. 

Claim 3 enlarges the scope of the combination by not restricting 
it to include only type characters forming the surface of a revolving 
drum, but extending it to any form of type support and brings into 
the combination type characters formed by parallel serrations, instead 
of merely having such serrations, and also an inking device for apply- 
ing ink to the type characters. Claim 5 is the broad claim of the 
feature of serrations on both type and platen corresponding and 
co-operating each with the other, but not limited to the one form of 
parallelism. Claim 8 is a like broad claim to the feature, in machines 
of the cylindrical type support variety, of the serrations of type and 
platen being kept in register throughout the revolving movement by 
which type and platen are brought together. The feature of the 
exact register of the serrated surfaces of type and plateh being se- 
cured when in contact is the keystone of the arch of plaintiff's com- 
bination. It is the cementing ingrédient of the combination. Without 
it we hâve merely a bringing together of known features, making no 
call upon the inventive faculty. With it we hâve a true combination, 
and hâve a new and added value, différent from and beyond that of 
the aggregate of the parts. Claims 1, 3, and 8 each include this. 
Claim S does not. Claim 8, however, is limited to a spécial form of 
construction of which défendant has not made use. 
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Claims 1 and 3 are sustained, and found to hâve been infringed. 
Claim 5 is not sustained, and plaintifï's rights under 8 are found not 
to hâve been invaded. The form of a decree sustaining the validity 
of the patent under claims 1 and 3, and its infringement, may be 
submitted. 



SANITARY STREET FLDSHING MACH, CO. v. STTJDBBAKER CJORPORA- 

TION. 

(District Court, D. New Jersey. August 27, 1915.) 

No. 313. 

L Patents «5=297 — Peevious Adjudication — Peesons CoNcr.x7DED — Subsé- 
quent Assignée. 

An assignée ean hâve no hlgher rights by virtue of the assignment than 
the assignor possessed, and if such rights had been Umlted by prevlous llt- 
igatlon the assignée takes them as thus llmited. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §| 481-488 ; Dec. Dig. 
®=»297.] 
2. Patents ®=5297 — Infringement Suits — Res Judicata. 

A decree in an infringement suit, holding that the défendant dld not Ui- 
f ringe, is a bar to a second suit on the same patent and between the same 
parties or their privies, unleas It is alleged and shown by complainant that 
the issues are mot the saJne. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 481-488; Dec. 
Dig. <S=297.] 

In Equity. Suit by the Sanitary Street Flushing Machine Company 
against the Studebaker Corporation. Decree of dismissal. 

Edwards, Sager & Wooster, of New York City, for plaintiiï. 
Duell, Warfield & Duell, of New York City, for défendant 

ORR, District Judge (specially presiding). In this patent case, upon 
application by défendant, under equity rule 29 (198 Fed. xxvi, 115 C. 
C. A. xxvi), the court — 

"ordered that, before the trial of the principal cause, the question raised by 
paragraphs 7 and 8 of defendant's answer, as to whether the Issues and parties 
herein and the same as in a cause heretofore finally heard and determined in 
the United States District Court for the Southern District of New York, and af- 
firmed by the United States Oiraiit Court of Appeals for the Second Circuit, be 
separately heard and disposed of, and that the sald question be referred to one 
or more spécial masters, éxaminers, or notariés public to be aga-eed upon by the 
parties to take the dépositions of witnesses and report the évidence taken to 
the court for its détermination." 

In pursuance of said order the évidence has been taken. The ques- 
tion has been argued by counsel and is now before the court for dé- 
termination. The évidence sustains the contention of défendant and 
requires a dismissal of the bill. 

Êate in 1912 the St. Louis Union Trust Company, as trustée, filed 
its bill in the District Court for the Southern District of New York, 
averring title to letters patent of the United States No. 795,059, issued 
to Leopold Frank Ottify, charging infringement of the claims of said 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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patent by the Studebaker Corporation and by Studebaker Bros. Com- 
pany, who were made défendants, and praying the customary relief. 
The bill contained the averment that Studebaker Bros. Company was 
"agent" for the Studebaker Corporation. Evidence in support of the 
bill was to the efïect that the former were the selling agents for the 
latter and that the former owned ail the stock of the latter. There was 
such privity between them that either would be afïected by a decree 
against the other upon the subject-matter of the litigation. 

[1] On March 10, 1913, St. Louis Union Trust Company, as trus- 
tée, filed its bill in this court averring title to said patent, charging in- 
fringement of the claims of said patent by the Studebaker Corporation 
alone, which was made défendant, and praying the customary relief. 
After the entry of the order first above referred to, it was made to 
appear to the court that the Sanitary Street Flushing Machine Com- 
pany had succeeded to ail the title and rights of the original plaintiff 
and an order was therefore made substituting it as plaintifï. An as- 
signée can hâve no higher rights by virtue of the assignment than the 
assigner possessed. If such rights had been limited by previous liti- 
gation, the assignée takes them as thus limited. In other words, he is 
not to be deemed a stranger to litigation with respect to property sub- 
sequently acquired by him, if his predecessor in title was a proper 
party thereto. The substituted plaintiff, therefore, as well as the orig- 
inal plaintiff in the case at bar, is bound by the decree of the court in 
the Second circuit with respect to the issues there decided. A conclu- 
sion must be reached that the parties to the présent suit are substan- 
tially the same as in the prior suit. 

[2] Whether the issues in the New York suit were the same as 
those in the case at bar is the next question. In ail material matters, 
the bills are substantially the same. In each is the positive, but un- 
satisfactory and vague, charge of infringement by manufacturing 
and offering for sale large quantities of street flushing machines con- 
taining and embodying the inventions claimed in the letters patent. In 
the earlier bill, infringement is charged as committed in the Southern 
district of New York and clsewhere. In the later, the territory is 
designated as in the district of New Jersey cmd elsezvhere. There is 
no allégation in the later bill that any of defendant's acts are of a dif- 
férent character in any respect, or that différent claims of the patent 
are involved, or that défendant is manufacturing a flushing machine 
différent, from those involved in the earlier suit. Both bills, from 
their gênerai language, indicate that plaintiff is aggrieved by defend- 
ant's manufacture and sale of a standard form of machine in large 
quantities. That this is correct with respect to the earlier case ap- 
pears from the évidence offered by the plaintiff therein. The issue 
as to the tort of infringement related to a standard street flushing ma- 
chine which défendant was manufacturing and selling. No particular 
machine or machines were the subject of the litigation. In the case 
at bar, plaintiff at the instance of défendant filed the following bill of 
particulars : 

"Plaintiff, inifsuant to order of court herein of even date herewlth, speciflea 
a a machines ujion which it will rely as constituting évidence In substantiatlon 
of its claim crf infringement the following: 
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"(1) Machines manufactured and used or sold by défendant, or its agent, to 
the eity of Rensselaer, N. Y., and the dty of Amsterdam, N. Y., together wlth 
otlier like maclilnes manufactured and used or sold by défendant, or its agent, 
in other cities and towns in the United States. 

"(2) Rensselaer, N. Y., Amsterdam, N. Y., and other cities and towns in the 
TJnited States. 

"(3) Upon information and belief, plaintlfC states that said machines are 
ownefl by the respective cities above stated, and used by such cities by which 
owned. Also other like machines sold or leased by défendant, or its agent, to 
other cities and towns in the United States." 

It will be noticed that each of the machines particularly specified 
in the foregoing is located within the Second circuit, and not in this 
district, and that there is no suggestion therein that any machine is 
différent from those complained of in the earlier case. The évidence 
taken under the order of this court clearly shows that the machines 
of the defendant's manufacture run "true to type," and that there is 
no différence as between them with respect to the relation of the 
nozzle to the street. The plaintiff, having brought suit in this court 
upon the same patent which was before the courts of the Second cir- 
cuit against the same défendant, ought to hâve alleged and shown that 
the issues were not the same, because the presumption is that the is- 
sues were the same in the absence of a showing to the contrary. Hub- 
bell V. United States, 171 U. S. 203, at top of page 209, 18 Sup. Ct. 
828, 43 L. Ed. 136. 

The Court of Appeals of the Second Circuit held that the patent was 
valid, and that the défendant was not guilty of infringement. St. 
Louis Union Trust Co. v. Studebaker, 211 Fed. 980, 128 C. C. A. 
478. The decree entered dismissing the bill was sustained. The rights 
of the parties were there established, and must be recognized by them. 
Kessler v. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 1065. 

There having been a previous decree upon the merits in a suit be- 
tween the same parties upon the same subject-matter, the bill must be 
dismissed, at plaintifif's costs. 

Decree. 

And now, to wit, August 25, 1915, this matter came on to be heard, 
was argued by counsel, and thereupon, upon considération thereof, it 
was ordered, adjudged, and decreed as foUows: That the bill be dis- 
missed, at the cost of the plaintifï. 
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PARKIN V. LOOOMOBILE 00. OF AMERICA. 
(District Court, E. D. Pennsylvarda. September 21, 1915.) 

1. Patents <S=3328 — Validitt and Infkingement — Cabbtjbetee. 

The Parktn patents, Nos. 968,597 and 1,082,762, for an Improved car- 
bureter, which cover a combination havlng as éléments auxiliary air in- 
take valves regulated by two springs comiag into use to automaticlly meet 
the requirements o£ lovr speed and highi speed, and at the same time inde- 
pendently adjustable to meet the needs of spécial conditions, discloses a 
novel combination and patentable invention ; also held infringed. 

2. Patents <S=45 — Validitt — Evidence of Want of Novelty. 

To invalidate a patent on the ground of lack of inventive novelty, in that 
the claimed invention was before known to and used by others, requires 
Clear and convincing proof. 

[Ed. Note.— For other cases, see Patents, Cent 01g. §i 51-53; Dec. Dig. 
<S=»45.] 

In Equity. Suit by Joseph W. Parkin against the Locomobile Com- 
pany of America. On final hearing. Decree for complainant. 

Synnestvedt, Bradley, Lechner & Fowkes, of Philadelphia, Pa., for 
plaintiff. 

Emery, Booth, Janney & Varney, of Boston, Mass., for défendant. 

DICKINSON, District Judge. The averments of the bill, so far 
as pertinent to the trial issues raised, are of the grant of letters patent 
to plaintifï, bearing the respective dates and numbers of August 20, 
1910, No. 968,597, and December 30, 1913, No. 1,082,762, and in- 
fringement thereof by défendant. The infringement is virtually con- 
ceded, if the letters patent hâve validity. 

[1] The patents are for an improved carbureter. The claims of 
the patentée include, as an élément in his invention, the use of auxilia- 
ry air intake valves regulated by two springs successively coming into 
use to automatically meet the requirements of low speed and high 
speed, and at the same time independently adjustable to meet the needs 
of spécial conditions. The main défense to this feature of the claim 
is based upon the averment of the fact of long prior use of this élé- 
ment of independent adjustability and its abandonment in favor of 
springs simultaneously adjustable. In conséquence the incorporation 
by the patentée of this élément in his invention was, whether he knew 
it or not, a renaissance, and his right of proprietorship therein is 
denied. The second patent is for a refinement of the invention of the 
first, and relates particularly to the method of adjusting the springs. 
There is an admisson of the use of the invention by défendant during 
the years 1911 and 1912, but a déniai of its use since. The défense is 
further. based upon ail the other grounds contemplated by the act 
of Congress in enumerating the conditions upon which letters patent 
may issue. The défenses ail turn upon findings of fact. The princi- 
ples of law are well settled and call for no discussion. Very little 
more is therefore required than to formulate a statement of the find- 
ings reached. 

#=»For other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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We hâve already stated that infringement is not in question. The 
facts require us to find that it was deHberate. The plaintiff had 
(whether within the protection of the patent laws or not) a spécial 
make of carbureter which was known as the Parkin carbureter. This 
he made and sold. He had not succeeded in getting any of the auto- 
mobile manufacturers to adopt it as a feature of their make of cars. 
Purchasers, however, at times required it to be put on the cars they 
had bought. It had been put on a car of the défendant in the effort 
to nieet the complaints of a dissatisfied purchaser, who was disappoint- 
ed with a car sold him. There is reason to believe the carbureter was 
shown to be a success, for after that the défendant put it on ail its 
make of cars for two seasons. The évidence is silent as to what make 
of carbureter it has since sold with its cars, but shows a continued 
use of that of the plaintiff, whenever a purchaser required it or a car 
could thereby be sold. This conduct was a deliberate and willful tres- 
pass upon plaintiff's rights, if he had any, and a déniai of such right 
is the only answer défendant can make to the présent complaint. 

This same fact, we think, also efïectually disposes of one feature 
of the défense which has been urged upon us. We are asked to find 
that plaintiff's carbureter is a worthless invention. Défendant itself, 
however, has raised up three insuperable difîiculties in the way of 
reaching this conclusion. It appealed to and secured f rom plaintiff 
use of his carbureter, and exchanged it for the one on defendant's car 
which had proven unsatisfactory, After thus acquainting itself with 
plaintiff's carbureter, it used it^as its own for two years. Ever since 
this first use it has installed the carbureter on its own cars in préfér- 
ence to its own make whenever purchasers so desired. This, if not 
positive évidence of merit in the invention, renders a déniai of utility 
doubly hard to make good. We content ourselves with the observa- 
tion that the grant of letters patent is prima facie évidence of this as 
of other conditions of validity, and that there is nothing in évidence 
in this cause to overcome this presumptive finding of utility. 

If the claims in issue were not (as each one is) for a combination, 
more weight would attach to the défense of prior patents and publica- 
tions. The very large number of such patents and publications set up 
in the answer was reduced at the trial to three patents and one pub- 
lication. Of thèse one patent (and the only one in which the claimed 
invention related to the same subject) is admittedly not a prior patent 
at ail. The other two and the publication obviously hâve no relation 
to a défense, except in so far as they may évidence lack of novelty 
in those éléments of the plaintiff's invention which are common to 
ail. Such fact, however (even if it be the fact), would not detract 
from the merit or the invention displayed in combining thèse known 
éléments in a new and whoUy différent structure. Hère again the find- 
ing must favor the plaintiff, for it is clear that the prior art, as dis- 
closed by thèse patents and this publication, does not show the plaintiff 
to hâve been anticipated in the novel combination which he had pat- 
ented. 

[2] This brings us to the déniai of inventive novelty involved in the 
averments of prior use. The question is thus stated because the stat- 
226 F.— 51 
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utes affording protection to inventors leave room for tliis distinction. 
The prior grant of letters patent, publication, public use, or sale men- 
tioned in the statutes may conclusively show the applicant for a pat- 
ent not to hâve been the first inventer, but they also each ipso facto 
forbid the grant of letters. Lack of inventive novelty (as of utility), 
in that the invented improvement was before known to or used by 
others, will hâve the same conséquence. To render invalid letters al- 
ready granted on this latter ground calls, hovi^ever, for clear and con- 
vincing proof s. It is perhaps as common as any other one thing in lif e, 
when a great discovery is made knovi^n and the famé it will conf er upon 
its discoverer is appreciated, that rival claimants to the honor spring 
up on ail sides. The historiés of science and literature abound in illus- 
trations of the truth of this observation, So it is when a perfected 
invention has been patented and its commercial value is realized. No 
dishonesty can be fairly imputed to another, long engaged upon the 
same problem, who lays claim to the invention. The partition which 
séparâtes the perfected invention from the one still being groped for 
is often so slight that after the event it disappears altogether. 

There are two, and we think three, facts to be found from the 
évidence in this case. One is that a number of persons were inde- 
pendently working upon the problem which the plaintiff claims to hâve 
first solved. Another is that the ideas, including possibly this idea of 
springs independently adjustable, which occurred to the makers of 
automobiles, were put into form and tried out, not only by the inven- 
tors themselves, but subjected to trial by the gênerai public. If they 
stood the test and were found worthy of adoption, they were adopted 
into practical commercial use. If they failed, they were given up, and 
the genius of the inventor was directed into other paths. The third 
is that those who had, contemporaneously with the plaintiff, or perhaps 
before him, been working along the same line of inventive thought, 
for some reason failed to win success and gave up the attempt. Thèse 
fruitless and abandoned efforts do not stand in the way of the asser- 
tion of plaintiff's claim to the due reward for what he did. 

Our conclusion is that plaintiff, invented the improvement he claims, 
and that it had not been in public use, nor are wé able to find that as a 
perfected invention it was before known to or used by others. Had 
the Huff invention been of the same combination of éléments as that of 
plaintiff, its precedence in time would hâve appeared, because the time 
of plaintiff's inventing was not clearly shown to àntedate the filing 
date. It is, however, for a différent construction. ■ 

The final stand of the défense on the ground that what the plaintiff 
accomplished flowed solely from the application of the ordinary skill 
of the mechanic, and that mère adjustability is not the display of 
patentable invention, overlooks the fact that the daim hère is for a 
novel combination. This involves more than mechanical skill. That it 
is a true combination, if novel, we think to be clear, and its novelty 
we hâve already found. 

A decree in favor of the plaintiff, incorporating the usual features 
following the findings made, may be submitted. 
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In re HEILBRON BROS., Inci 

(District Court, E. D. Pennsylvanla. October 7, 1915.) 

No. 5173. 

j. Appeai, and Ebeob iS=3l010 — Keview — Questions of Fact. 

While flndings of fact wlll not be disturbed unless devoid of support In 
the évidence, fact inferences may be revlewed and corrected if imsupport- 
ed by tlie facts as found, or If tbe wrong inference Is drawn. 

[Ed. Kote. — For other cases, see Appeai and Error, Cent Dig. S§ 3979- 
3982, 4024 ; Dec. Dlg. ©=31010.] 

2. Appeal and Ekeob ©^lOOS — Review — Questions or Faot. 

Surrender by the recelver of property leased by a bankrupt by tendering 
the keys to the landlord and acceptance thereof by hlm was a question oÉ 
ultimate fact subject to review. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dlg, §§ 3955- 
3960, 3962-3969 ; Dec. Dlg. <S=1008.] 

3. Landlobd and Tenant ®=>109 — Suebendeb of Lease — Acts Constituting. 

Where the recelver of a bankrupt brought the keys to premises leased to 
the landlord and tendered them for the purpose of surrendering the prem- 
ises, and the landlord retained the keys wlthout any déniai of the natural 
meaning of sueh acceptance, and subsequently exercised aets of owner- 
ship over the property, a findlng of surrender and acceptance of the 
premises was justifled. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
350-360, 363-365, 368-371 ; Dec. Dig. <g=109.] 

4 Landlobd and Tenant <S=»231 — Suebendeb oï Lease — Bubdeji of Pboof. 
The burden of proof of a surrender and acceptance of demised premises 
by the landlord is upon the lessee. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 
926-934; Dec. Dig. <®=5231.] 

In Bankruptcy. Upon pétition for review of the referee's order 
denying the daim of David E. Dallam, trustée, for rent. Pétition dis- 
missed, and report confirmed. 

E. M. Finletter and Walter Biddle Saul, both of Philadelphia, Pa., 
for petitidner. 
Alfred Aarons, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. [1, 2] Standing room for this péti- 
tion for review is afforded by the présence of one feature, and one 
feature only, of the cause. The question involved turns wholly upon 
a fact, and the fact has been found against the petitioner. Although 
jt is true that the findings of the trier of facts will not be disturbed, 
unless devoid; of substantial support in the évidence, fact inferences 
drawn will be reviewed and corrected, if the inference as drawn is 
unsupported by the facts as found, or if the wrong inference is drawn. 
This is based upon a distinction among facts. There is a class of 
facts to which belong the facts which are found from testimony and 
the weighing of évidence, and another class of facts, sometimes called 
"ultimate facts," which are found by inference drawn from this first 
î-lass of minor or subsidiary facts. The fact, the finding of which is 
décisive of this whole controvérsy, belongs to this ultimate fact class. 

(g=:3For other cases see same toplo & KBY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 



804 226 FEDERAL REPOETEB 

The finding is therefore a proper subject of appellate revîew. None of 
thèse minor or subsidiary facts are in dispute. The ultimate fact as 
found by the référée was an inference from thèse other facts. 

The petitioner was the laridlord of the bankrupt. The relation is 
evidenced by a contract or agreement in writing made between them. 
The petitioner has made a claim to moneys alleged to be due to him 
by the bankrupt, and a further claim to priority of payment of his 
indebtedness out of the assets of the bankrupt estate. The claim, both 
of indebtedness and of priority, grows out of the covenants of this 
agreement of lease. 

There are indeed three things which may be stated hère (although 
two of them are by way of anticipation) with respect to rights growing 
out of this lease. One is that the bankrupt agreed to lease thç premises 
for five years from February 1, 1909, at a yearly rent of $4,000, pay- 
able in monthly installments of $333.33 each, in advance, on the Ist 
day of each month. Another is that: 

If the "lessees became embarrassed, or made an asslgnment for the bene- 
flt of credltors, or hâve their goods levied upon, * • * then In such case 
the whole rent for the unexpired portion of the term * • * shall at once 
become due and payable as if by the tenus of this lease it were ail payable 
in advance for such period, any law, usage or custom to the contrary not- 
withstanding, and this lease forthwith become ended and determined, and 
lessees forthvyith vacate the premises." 

The third is that in the event, among others, that the premises are 
"deserted or vacated," the landlord may "relet the premises as agent 
of lessees for any unexpired portion of the term, and receive the rent 
therefor." In addition to thèse three features pf the contract, a 
fourth thing arises out of the relation of the parties, which is that 
the lessee might surrender and the landlord accept of the surrender 
of the premises, and the ending of the relation between them. 

S'ome time before the filing of the pétition in bankruptcy a levy was 
made upon the personal property of the lessee under a writ of fi. fa. 
Folio wing this, as the référée finds, there was the tender of the sur- 
render of the premises and its acceptance by the landlord. The land- 
lord presented a claim against the bankrupt estate for the whole of 
the unexpired term of the original letting. He based tliis upon the 
provision in the lease accelerating the falling due of the rent in case 
of a levy upon the goods of the lessee, and the fact of the issuing of 
the fi. fa. above mentioned. 

The argument is that rent might be made payable in advance, and, 
when so made payable, may be distrained for, and the existence of 
this right of distraint gives the basis of ckim and of priority of claim 
recognized by the bankruptcy law. Ail this may be conceded to the 
petitioner, but it would, of course, be conceded by him that he could 
not both accept of a surrender of the lease and en force the payment 
of the rent beyond the time of such surrender, or the time fixed in the 
terms of the surrender. 

The answer of the trustée in bankruptcy to the claim is based upon 
the fact o.f such a surrender. The mode of présentation of the claim 
makes it a somewhat startling one, and although, upon analysis, it is 
less startling than at first, this mode of présentation brings before us 
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the true nature of the claim. As presented, it is a daim for rent and 
for damages for certain breaches of the covenants of the lease for its 
full term of five years, aggregating $24,193.81, against which is allowed 
a crédit for payments made by the lessee. 

Under the admission of the parties at the argument, the only 
question left for us to consider is the right of the landlord to an 
allowance for the rent of the unexpired term as claimed. A feature of 
the clause in the lease upon which the landlord bases his claim is 
provocative of comment. There would seem to be involved in it the 
triple right of : First, the rent for the full term of the lease; second, 
that this rent should be payable in advance; and, third, that although 
the rent had been paid to the end of the term, the landlord should none 
the less receive back his property, and ail rights of the tenant therein 
should cease and détermine. Waiving this feature, and proceeding 
upon the assumption that the landlord has a right to the benefit of 
his contract for his claim under the third clause to which référence 
has been made, none of thèse or ail of them combined affect the con- 
séquences of an exercise by the landlord of his right to accept of a 
surrender of the lease. If he did so accept, the claim of rent goes with 
the lease. This surrender, as already stated, is a fact to be f ound. It 
has been found by the référée, and if he is right in this finding, that 
ends the whole controversy. He has found it from certain facts which 
we hâve characterized as the minor or subsidiary facts. 

[3] The pétition in bankruptcy was filed June 9, 1914, and a re- 
ceiver was appointed. Rent at that time had accrued since June 1, 
1914, payment of which had been allowed to the landlord. The re- 
ceiver therefore had a clear right of the occupancy of the property to 
the end of that month. The receiver attempted to end the lease, and 
tendered a surrender of the premises. This was efïected by the keys 
being taken by a m«ssenger of the receiver to the petitioner, with whom 
the keys were left, with a statement by the messenger as to what they 
were, and the purpose of leaving them. The only verbal answer made 
by the landlord was to tell the messenger to take the keys to his coun- 
sel. The reply made, to this direction or request, by the messenger, 
was that the orders given were to leave the keys with the landlord. 
This the messenger thereupon did. The landlord acquiesced in this 
without further comment, retained the keys, entered upon possession 
of the property, had it cleaned and prepared for occupancy, and put 
it in the market for rent. 

The référée has drawn the inference, and in this sensé found, as al- 
ready stated, the ultimate fact of acceptance. 

The finding is criticized on the ground (more than anything else) 
that the référée has expressed the view that he would not feel justi- 
fied in finding an acceptance, if the transaction out of which his find- 
ing grows had occurred between the bankrupt and his landlord, but 
that he does feel justified in making the finding out of the same trans- 
action between the receiver and the landlord. Whether there is any 
basis for such a distinction in the facts of this case, the distinction 
which the référée had in mind is clear. A fair finding of the resuit 
of such a transaction dépends upon ail the circumstances, one of which, 
and an important one of which, is the situation and the character of 
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those who were parties to it. Silence at times îs said to be more élo- 
quent than speech, and there are times when larger inferences may 
be drawn from it and are justified than at other times. A very crude 
illustration may be given of sudi a différence, if, for instance, a dis- 
satisfied tenant were to throw the keys of the leased premises upon the 
table of the landlord, and after making the statement that there were 
his keys and he was donc with the house, to walk away, no finding 
would be justified from this that the landlord had accepted a surrender 
of the premises, or, what is the same thing, had agreed to the sur- 
render by the tenant. When, however, the keys are brought to the 
landlord by a receiver appointed by the court, the landlord may f airly 
be presumed to know that the receiver is tendering to him a surrender 
of the premises, and the call is f airly made to respond to that tender, 
and the physical act of acceptance of the keys, coupled with silence 
as to any déniai of the natural meaning of that acceptance, and witli the . 
further exercise of the right of ownership over the property, ail not 
only lead, but compellingly lead, to the conclusion that the landlord 
accepts the surrender. When to tliis is added that the claim of the 
landlord was subsequently made, an additional objection to the allow- 
ance of this claim arises. 

[4] We bave carefully examined ail the cases to which we bave been 
referred, and none of them are inconsistent with the conclusion which 
the référée bas reached. This, from the very nature of things, would 
be expected because acceptance, as already several times stated, is a 
fact, and the expressions from the opinions quoted refer to the law 
of the case. Thèse principles of law are clear and not open to dis- 
pute. The principal ones, and indeed those only applicable, are that a 
surrender of demised premises by the tenant cannot be forced upon the 
landlord, but must be accepted by him, and that the burden of proof, 
as ordinarily in ail affirmative propositions, is upon the lessee to prove 
the acceptance. The question of whether tlie f acts of a particular case 
justify the inference of a surrender, of course, dépends upon what 
they are, and the facts of one case are seldom more than a helpful 
guide to the inference which should be drawn from the facts of an- 
other case. 

Auer V. Penn, 99 Pa. 370, 44 Am. Rep. 114, is authority merely 
for the plain proposition of law above formulated. The ruling in that 
case was that the release of the tenant from the obligation of rent 
depended upon the fact of surrender, and did not dépend upon certain 
minor facts not amounting to a surrender. 

Breuckmann v. Twibill, 89 Pa. 58, was a case of judgment for want 
of a sufficient afifidavit of défense. The statement of the grounds of 
the affirmance of this judgment is the best possible vindication of the 
findings of the référée hère. The affidavit of défense in tliat case was 
held to be insufificient because the défendant had studiously refrained 
from averring an acceptance of the surrender by the landlord. He 
set out certain facts, some of which are among the facts agreed to 
hère. The court stated that thèse facts, were évidence from which 
a jury might find surrender, but were in their statement no averment 
of the fact of surrender. Applied to the case before us, the doctrine 
of that case is that the facts agreed upon hère are évidence from which 
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the référée might find the fact of surrender. This is the équivalent of 
saying that the référée was justified in finding a surrender from the 
évidence of thèse facts. This is décisive of the présent case. Thèse 
comments will cover ail the cases. 

Frank v. Maguire, 42 Pa. 17, is a case of the same kind, and the 
ruling planted upon precisely the same ground, to wit, the absence 
of an averment in the affidavit of défense of the fact of a surrender. 

Gardiner v. Bair, 10 Pa. Super. Ct. 74, is to the same efïect. The 
question submitted to the jury was the fact of surrender. 

Snyder v. Henry, 32 Pa. Super. Ct. 167, is akin to the other affi- 
davit of défense cases. 

Hastings v. Burchfield, 28 Pa. Super. Ct. 309, was ruled upon the 
proposition that one party to a con tract cannot rescind it, and that 
the offer of a surrender was nothing without an acceptance. 

Brown & Son et al. v. Allen, 21 Pa. Dist. R. 224, is to the same ef- 
fect, except that under its facts the conclusion there was against the 
landlord and against him because he had demanded the keys and pos- 
session and had entered into possession. 

The controlling feature of ail thèse cases is emphasized because 
there was a finding there that the acts of the landlord amounted to 
an éviction. 

We hâve gone into this analysis of the cases in vindication of the 
findings of the référée far beyond what is necessary or even called 
for. We hâve done this out of déférence to the very earnest and fully 
developed argument made on behalf of the landlord. We understood 
ail claims, other than that to the rent for the unexpired term, to hâve 
been abandoned at the argument. The other feature of the report 
has because of this not been discussed. 

The findings of the référée are approved, the pétition to review same 
dismissed, and the report confirmed. 



DILL et al. v. SUPREME LODGi; KNIGHTS OF HONOR. 

(District Court, E. D. Missouri, E. D. September 10, 1915.) 

No. 4444. 

Cbeditoes' Suit <S=»1 — "Creditoks' Bill" — Natdee of. 

A "creditors' bill" Is slmiply an effort on the part of the judgment cred- 
itors, unable to coUeet their debts through the mediuim of the law, to reach 
équitable Interests of the debtor, and so a bill by members of a fratemal 
Insurance association to hâve a receiver appointed is not a creditors' bill. 

[Ed. Note. — For other cases, see Creditors" Suit, Cent Dig. §| 1, 2 ; Dec. 
Dig. ©=1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Creditors' BiU.] 

Insurance <ê=708 — Fratehnai. Insurers— Natube of. 

An tncorporated association, composed of members upon whom assess- 
ments v^ere made for the purpose of paying death benefits for deceased 
members, not conducted for profit, is in the nature of a trust, and a court 
of equity has juinsdlction to protect the trust f und. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1845 ; Dec. Dig. 
<©=>708.] 



©ssFor other cases see same toplc & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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3. INSTJEANCE <g=>708 — Appointment of Beceiver— Featernal Insubance Com- 

PANIES. 

An Incorporated fratemal insuirer, whlch was slmply an aggregation of 
Individuals upon whom assessments were imposed to eoUect death bene- 
flts, lost ite young members, so that the average âge was 55, and the mem- 
bership decreased to a point wliere, at the original rates, assessments had 
become Insuffleient to pay the clalms. It appeared that. If the assess- 
mejits were raised to the necessary figure, the younger members would 
withdraw. Held that, In such case, the court would appoint a receiver 
to tabe over the assets of the company and hold them for those interested, 
paying only the matured claims, and in case of réhabilitation the prop- 
erty would be tumed back to the association. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. § 1845 ; Dec. Dlg. 
©==708.] 

4. Insubanoe <S=>708 — ^Appointment of Receivee— Feateenai. Insurance 

CoMPANiES — Objection. 

Though the state of Missouri, in which a fratemal insurer was incor- 
porated, reserred the right to appoint a receiver when such company 
should be in a condition that there would be a strong likelihood of Inabil- 
ity to carry out the object for which it was organized, the insurer can- 
not, where the state, speaking through its Attorney General, disavowed 
au intention to appoint a receiver, object to the appointment by the féd- 
éral courts. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. f 1845 ; Dec. Dig. 
<®=5708.] 

5. iNstrBANCE <®=>708 — Fkateknai, Insueees— Expknses. 

Where the officera of a fratemal insurer called a meeting, pursuant to 
the direction of the court, to form a plan for rehabilitation, expensea 
incurred for such meeting are properly allowed. 

[Ed. Note. — For other cases, see Insurance, Cent Oig. § 1845; Dec 
Dig. <S=70a] 

6. Insurance <S=3708 — Featernal Insubance— Salaeies. 

Where the court directed that salaries of offlcers of a fratemal Insurer 
should be reduced to living wages, it Is improper to continue to pay the 
same salaries that, were paid when it was in a flourishing condition. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 1845; Dec. 
Dig. ©=3708.] 

In Equity. Bill by W. A. Dill and others against the Suprême 
Lodge, Knights of Honor, a corporation. Receiver appointed. 

Max Riiler and Horace L. Dyer, both of St. Louis, Mo., for plaiti- 
tiffs. 

F. H. Bacon, R. P. Williams, and C. B. Williams, ail of St. Louis, 
Mo., for respondent. 

Before TRIEBER and DYER, District Judges. 

TRIEBER, District Judge (orally). In the case of Dill et al. v. Su- 
prême Lodge of the Knights of Honor we hâve given the matter the 
most careful considération, realizing fully the importance of the case. 
Thousands of men, viromen, and children are interested in the resuit of 
this case. Perhaps in a large majority of the cases the insurance obtain- 
ed in this lodge is probably the only provision they hâve made for the 
protection of their wives and children after death. The able argu- 
ments made by counsel hâve aided us considerably in reaching our 
conclusions. We hâve carefully examined the numerous authorities, 

é::=>For other cases aee same topic & KEY-NUMBER in aU Key-Numterod Digests & Indexes 
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which the diligence of counsel has submitted to us, and given them 
such force and effect as we hâve thought they are entitled to. There 
were quite a number of questions argued to the court, ail of which 
hâve received careful considération. 

[1] In determining this matter we should take into considération, 
first, the nature of this bill. It is not strictly a creditors' bill, nor is it 
a bill for the purpose of winding up an insolvent corporation. A cred- 
itors' bill is simply an effort on the part of judgment creditors, who 
hâve exhausted ail the remédies which the law aflfords them, and, being 
unable to collect their debts, to apply to a court of equity for the purpose 
of reaching the équitable interests of the judgment debtor. Usually 
it is for the purpose of reaching some property which has been fraud- 
uiently conveyed by the debtor, and, the légal title being in other par- 
ties, of course it is impossible in an action at law to reach them. This 
is not such a bill, nor is it a bill to wind up a manufacturing or mercan- 
tile corporation which has become insolvent. 

[2] While it is true that this is a corporation, yet it is not a business 
corporation, nor a corporation for the purpose of doing business 
for a profit. It is simply an aggregation of individuals to create a 
fund in order to enable the parties to make provision for their wives, 
children, or their heirs in case of death. There is no profit in it ; as- 
sessments are made for the purpose of paying death benefits; no one 
receives any profits ; no investments are made ; there is no capital. 
We might properly call it a charity in the nature of a trust fund to 
provide in the case of death for the survivors of the deceased mem- 
bers. 

That courts of equity hâve jurisdiction in ail cases of trust is ele- 
mentary. In a case of this nature the question of creditor is prac- 
tically immaterial, because the parties who are members may suffer 
just as great an injury by the dissolution of a corporation of this 
nature, while they are alive, as those who hâve departed this life. It 
is true that, upon the winding up of a corporation like this, those whose 
claims hâve matured would be preferred to those still living. Still 
there is a contingent interest possessed by every member which may 
become vested at any time by reason of the death of the member. 

[3, 4] It has been the public policy of every state in the Union — ■ 
in fact, we might say, of every civilized government — to try and pro- 
tect the members of such organizations by preventing the corporation, 
fraternal society of this nature, from carrying on its business when- 
ever proof establishes beyond question, as it does in this case, that 
it would be impossible for the corporation to carry out the objects of 
its existence and induce its members to continue paying assessments, 
especially when they are increased periodically, which would be per- 
petrating a fraud on them. 

In this case the évidence shows beyond question that this Suprême 
Lodge is unable to continue its business for any length of time. If 
the assessments are raised to an extent which would be necessary in 
order to provide for ail the members thereof , when the average âge has 
reached as high as it has in this case, the rates would be correspond- 
ingly high, with the resuit that, either owing to poverty, inability to 
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pay, or fear that the assessments would be raised continually, and just 
about the time the man dies, the institution would be unable to pay. 
This would naturally cause a great many members to withdraw, and 
the worst of it is that the withdrawal of members in cases of this na- 
ture is generally of those members who are niost valuable to the in- 
stitution by reason of their good health and âge. If the average âge 
of its members, as has been stated hère, now exceeds 55, it will in less 
than a year exceed 60, because ail younger members in perfect health 
will try to withdraw, because they will find the assessments are too 
great and uncertain. The decrease of membership has been so con- 
tinuous for the last 15 or 20 years that for the court to présume for a 
moment that there can be an increase of new members, an infusion of 
young blood, is preposterous. 

Now it has been said that under the laws of the state of Missouri the 
courts are absolutely prohibited from appointing a receiver in matters 
of this kind ; that the state has reserved to itself the sole right to ap- 
point a receiver whenever it is f ound that the condition of the institu- 
tion is such that there is a strong likelihood that it will be unable to 
carry out the object for which it was organized. Assuming, without 
deciding, that this contention would be correct, there is only one party 
that can object to it, and that is the state itself. This corporation, if it 
is in the hopeless condition this lodge seems to be in, has no such right. 
In this case it appears that the state of Missouri, acting through the 
Attorney General, not only has declined to take any proceedings for the 
purpose of winding up the concern and protecting the rights of the 
members thereof, but the Attorney General in open court has stated 
that as far as the state is concernée! it has no objection to the corpora- 
tion being wound up in this court. That being the case, the corpora- 
tion has no right to object, because the provision of the law was not 
made for the benefit of the corporation; it was made for the benefit 
of the creditors of this association, the state acting as the trustée or 
guardian for them. So that disposes of this point. 

It is unnecessary to review the testimony, because it clearly ap- 
pears that, not only is this concern unable to carry out its contracts, but 
it is practically impossible to rehabilitate it. Judge Pollock, sitting in 
this court when the first application for a receiver was made, very 
properly, we think, gave them an opportunity to rehabilitate. What 
has been the resuit? The assets to-day are less in proportion to the 
liabilities than they were then; the parties who hâve just claims will 
get less than they would bave gotten if a receiver had been appointed 
at the time the apphcation was made. There is not the least likelihood 
that the conditions can possibly improve, unless there can be such re- 
habilitation by a large addition to the membership ; the new members 
being offered inducements to join, so as to increase the membership by 
bringing in a sufïicient number of young people, and thus reduce the av- 
erage âge. We believe, if there is a possibility to do that, it can be done 
just as well after the appointment of a receiver as before such appoint- 
ment. If at any time after the receiver is appointed (the only money 
that can be paid out by the receiver will be for the death claims that 
hâve matured; the others cannot get anything until thèse claims are 
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paid) this lodge can rehabilitate itself, perfect a plan of rehabilitation 
which \vill appear to the court to be feasible, the court can immediate- 
ly discharge the receiver and turn the assets in the hands of the receiv- 
er back to the parties. 

It is a matter of everyday occurrence where large corporations are 
placed in the hands of receivers for the sole purpose of reorganiza- 
tion. We believe, in the majority of cases in which receivers hâve 
been appointed for large raiiroad Systems, it was done for the purpose 
of reorganization, and when that purpose was accomplished the proper- 
ty was generally turned back to them. When they could not reorganize 
by reason of the nonconsent of ail the parties, there had to be a sale, 
and the purchase was usually made for the owners of the property for 
the purpose of reorganization. So in this case, if at any time 
the lodge can rehabilitate itself and satisfy the court that it is in 
such condition that it can carry out the objects of the or- 
der and provide safely for the protection of ail of its members, I am 
authorized to say that the court will unhesitatingly turn the property 
back and throw no obstacle in the way of reorganization ; but as con- 
ditions now are we feel that to permit this institution to go on would 
simply resuit in the waste of assets, and be a détriment, not only to 
the members who are still living, but to the widows, orphans, and ben- 
eficiaries of those who hâve died, or are likely to die, while the order 
is under the control of the officers. 

[5] The court also desires to say that some of the charges of mis- 
management since the application for the appointment of a receiver 
are without foundation. The expenses of a meeting of the Suprême 
Lodge for the purpose of devising a plan of rehabilitation were prop- 
er ; in f act, it was by order of this court that it met, and those persons 
who attended that meeting should be paid their expenses. This court 
is informed that under the laws of the order thèse expenses are en- 
tirely proper. 

[6] It is perfectly plain that the salaries which were paid when the 
order was in flourishing condition were continued in spite of the order 
that living wages only should be paid, and that is perhaps a subject 
of just criticism. When an order loses its membership to the extent 
that this order has lost it, when instead of 45,000 or 50,000 members 
it has only a membership of 9,000, 10,000, or 15,000, it is not right 
that the same salaries should be paid when the membership is so much 
smaller. When the order was made that only living wages should be 
paid, it was an abuse of the order of the court to continue to pay the 
large salaries that were paid; but those amounts are comparatively 
small. Other than this, I do not know that there has been any waste. 
To pay the stenographers the pitiful wages which they received, $75 
to $80, we do not consider this more than a living wage, and this court, 
if it had charge of a receivership, would not permit the receiver to 
reduce those wages. Taking the case as a whole, we are clearly of 
opinion that it is our duty to sustain the application for a receiver. 
As this matter will be pending in this court, the appointment of a re- 
ceiver and ail other appointments will be left entirely with Judge 
DYER, and I shall hâve nothing to do with them. I do not intend 
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to have anything' to doi with them, as he is familiar with ail the con- 
ditions and knows what would be a suitable bond. That is one thing 
Judge DYER will have to attend to without my assistance. 

DYER, District Judge. Concurring in ail that Judge TRIEBER 
has just stated hère this morning, nothing remains now for me to do 
but to appoint a receiver for the défendant company. When matters 
o£ this sort are pending in this court, and probably before other judges 
also, varions applications are sometimes made to the court before any 
action is had for the appointment of a receiver, and naraes after names 
are presented to the court by letter or otherwise, I may state that such 
applications have been made to me, and some persons' names sug- 
gested who are members of this order. I do not believe that it is for 
the best interest of the parties concerned that a member of this order 
should be appointed receiver thereof, because there may arise a fac- 
tional fight among the members of the order that would not be well 
for the order. After concurring in ail that Judge TRIEBER has said 
hère this morning, and desiring to do the best I can for the organiza- 
tion, and considering the various parties, I have reached the conclu- 
sion that as good a man as I could appoint as such receiver is former 
United States District Attorney Charles A. Houts. His appointment 
is now made, and he will be required to give bond in the sum of $50,- 
000, to be approved by the court, and he will take immédiate possession 
of ail the assets of the order. 



MILLS et al. v. LEHIGH VALLEY R. CO. et aL 

(District Court, E. D. Pennsylvanla. October, IS, 1915.) 

No. 1911, 

1. CosTS <S=173 — CJouNSEL Fées— Enfobcement of Intebstate Commebce 
Commission' s Obdebs. 

Interstate Commerce Act Feb. 4, 188Y, c. 104, § 16, 24 Stat. 384 (Comp. 
St. 1913, § 8584), pro vides that, if a carrier does not comply witti an or- 
der of tbe Commission for the payment of money, the person for whose 
beneflt the order was made may file suit in the Circuit Court, and that 
if be shalL flnally prevall he shall be allowed a reasonable attomey's fee, 
to be taxed arid collected as a part of the costs of the suit. In such a suit, 
the District Judge allowed a counsel fee for services before the Commis- 
sion and a further fee for services In the suit. The judgment was re- 
versed by the Circuit Court of Appeals, but the Suprême Court reversed 
the judgment of that court, and modifled the judgment of the District 
Court, by striking out the allowance for services before the Commission, 
and, as modifled, aflirmed .such judgment, without niaking any allowance 
of counsel fées for services on appeai. Eeld, that the allowance of coùnsel 
fées for services in the suit did notrpover the subséquent services on ap- 
peai, as It must be àssumed that the Dli^trlct Judge flxed the fee for serv- 
ices up to thé ttme of the allowance, and considéred the fee allowed as 
reasonable for those services. 

[Ed. Note.— For other casés, see Costs, Cent Dlg. §§ 688-690 ; t)ec. Dlg. 
®=>173.] 

i£=3For other caseë see sair.e toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. COSTS <S=>55 — JURISDICTION OE DISTRICT CoUKT AfTEB EeMAND. 

The District Court tiad avittiority to allow a counsel fee for the serv- 
ices in the Circuit Court of Appeals and in tlie Suprême Court, in addi- 
tion to the fee allowed for services in tlie District Court. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 254; Dec. Dig. 

At Law. Action by William H. Mills and others against the Le- 
high Valley Railroad Company and others. On pétition for allowance 
of counsel fées. Allowance granted. 

Arthur R. Thompson and Frank Van Sant, both of Washington, 
D. C, and Vivian Frank Gable, of Philadelphia, Pa., for plaintiffs. 
Henry S. Drinker, Jr., of Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. [1,2] The petitioners brought suit 
to enforce an order of the Interstate Commerce Commission for répa- 
ration under the provisions of the Act to Regulate Commerce of Feb- 
ruary 4, 1887, c. 104, 24 Stat. 379, as amended, and, the case being 
tried to a jury, recovered verdict and judgment against the défend- 
ants in more than $9,000. Section 16 of the act régulâtes the procé- 
dure in suits to enforce compliance with the orders of the Commission 
and provides : 

*'If the petitioner sliall finally prevail lie shall be allovsred a reasonable 
attorney's fee, to be taxed and coUected as a part of the costs of the suit." 

Upon motion of counsel, Judge HoUand ordered the allowance of a 
counsel fee of $1,000 for services before the Interstate Commerce 
Commission, and a further fee of $1,000 for services in the "proceed- 
ings in this cause." The défendants excepted to the fee for services 
before the Interstate Commerce Commission. Thereafter proceedings 
in error were had before the Circuit Court of Appeals, where the judg- 
ment was reversed. Lehigh Valley Railroad Co. v. Clark, 207 Fed. 
717, 125 C. C. A. 235. Upon a writ of error sued out by the plaintiffs, 
the judgment of the Circuit Court of Appeals was reversed in the 
Suprême Court. Mills et al. v. Lehigh Valley Railroad Company 
et al., No. 631, 238 U. S. 473, 35 Sup. Ct. 888, 59 L. Ed. 1414, October 
Term, 1914 (opinion by Mr. Justice Hug:hes, June 21, 1915). The Su- 
prême Court held that there was error in the allowance of a fee for 
services before the Commission, as it had held in Meeker v. Lehigh 
Valley Railroad Company, 236 U. S. 412, 35 Sup. Ct. 328, 59 L. Ed. 
644. The judgment of the District Court was accordingly modified, 
by striking out the allowance of $1,000 as attorney's fee for services 
before the Çornmission, and, as so modified, affirmed. 

The plaintiflfs now présent a pétition for the allowance of an ad- 
ditional sum as attorney's fées for services before the Circuit Court 
of Appeals and before the Suprême Court, to be taxed under section 
16 of the act as a part of the costs of the suit. The allowance is ob- 
jected to by the défendants upon the ground that the order of Judge 
Holland allowing a fee of $1,000 for the services in the proceeding 
m this cause must stand as a final disposition of the matter, because it 

<Ë=>For other cases see same topic & Ki3Y-NUMBER in ail Key-Numbered Dlgests & Indexas 
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v/as not made the subject of exceptions by the plaintiffs, and no fur- 
ther counsel fee was allowed by the Suprême Court. 

The provisions of the act require that the fee shall be allowed if the 
petitioner shall fînally prevail. In the status of the case, when the fee 
of $1,000 was fixed, the petitioner had finally prevailed unless appel- 
late proceedings were had, and for ail that appeared at that time no 
f urther proceedings were contemplated. In fixing the fee, theref ore, 
Judge Holland could not hâve had in mind semces to be rendered 
in the future in the Circuit Court of Appeals, nor in the Suprême 
Court. It must be assumed, then, that Judge Holland fixed 
the fee for services rendered up to that time in this court, and 
considered the fee of $1,000 as "reasonable" for those serv- 
ices. As $1,000 was adjudged a reasonable counsel fee for serv- 
ices rendered up to that time, it follows that the plaintiffs were 
not then allowed a reasonable counsel fee upon finally prevailing after 
services rendered in the Circuit Court of Appeals and the Suprême 
Court. No fee having been awarded for services in the appellate pro- 
ceedings, it would be questionable whether this court had power to 
do so, if it were not for the language of the Suprême Court in the case 
of Sizer v. Many, 16 How. at page 98, 14 L.. Ed. 861. In that case a 
judgment in a patent case was affirmed in the Suprême Court, with a 
blank in the record for costs, and the Circuit Court afterwards fixed 
thèse costs at a sum less than $2,000, and allowed a writ of èrror to 
the Suprême Court. As the record brought up only the proceedings 
after the mandate had corne down, the writ was dismissed for want of 
jurisdiction. The court said, however: 

"The writ of error must therefore be dismissed for want of Jurisdiction. 
But as the question raised in this case may often occur in the ôircuit Courts, 
and it is impori;ant that the practice should be uniform, it is proper to say 
that we consider the décision of the Circuit Court, allowing those costs to be 
taxed after the receipt of the mandate from this court, to hâve been correct, 
and conf ormable to the gênerai practice of the courts. The costs are per- 
haps never in fact taxed until after the judgment is rendered, and in many 
cases cannot be taxed until afterwards. And where this is the case the 
amount ascertained is usually, under the direction of the court, entered nunc 
pro tune as a part of the original judgment. And this mode of proceeding 
is necessary for the purposes of justice, In order to afford the necessary 
time to examine and décide upon the several items of costs, to which the 
successful party is lawfully entitled." 

The language of Mr. Chief Justice Taney appears to be conclusive 
upon the question of practice hère presented. Under the circum- 
stances disclosed by the record and briefs in this case, $1,000 for the 
services in the Circuit Court of Appeals and a like amount for serv- 
ices in the Suprême Court appear to be reasonable, and an order 
may be entered fixing those amounts, in addition to the sum of $1,000 
heretofore taxed for services in this court. 
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ALUMINUM COOKING TJTENSIL CO. v. NATIONAL ALUMINUM WOBKS. 
(District Court, W. D. New York. September 14, 1915.) 

1. Trade-Mabks and Tbade-Names ®=3 — Woed Desceiptive of Qualitï of 

GOODS — Statute. 

Where a manufacturer of aluminum ware stampied it with the arbitrary 
word "Wearever," such word, tliough expressive of durability, was dis- 
tinctive and entitled to protection from imitation by otlier makers of 
similar ware, for although the registration of a trade-mark consisting of 
words or devices whicb are descriptive of the grade or quality of the ar- 
ticles upon which they are used is prohibited by Comp. St. 1913, § 9490, 
nevertheless a word or mark, tUough descriptive of the quality and 
character of the goods, which has not been previously used in connec- 
tion with such goods, may be entitled to protection, provided that It has 
acqulred a seeondary raeaning, indicating origin and ownership of the 
articles to which it is applied. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7 ; Dec Dig. ®=53.] 

2. Tbadb-Mabks and Tbadb-Names ©=959 — ^Infbinqembnt — ^Descbiptivb 

WOBDS. 

The trade-mark "Everlasting," stamped upon aluminum ware, did not 
infringe the trade-mark "Wearever," for, though suggesting the same 
quality of durability, It did not so closely resemble "Wearever" in ap- 
pearance and sound, when applied to such ware, as to deceive an Intend- 
ing purchaser into believing that he was buying the other goods. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 68-72 ; Dec. Dig. <g=>59.] 

3. Teade-Masks and Teade-Names <S=>59 — Infbinqement — Resemblance op 

WOEDS. 

Where the maker of aluminum eooklng utensils stamped thereon the 
trade-mark "Everlasting," in connection with the word "Ware," such, 
trade-mark tended to deceive buyers into thlnking that the goods were a 
heavler and more expensive grade of such utensils, stamped with the 
trade-mark "Wearever," or "Everwear," and such use of the word 
"Everlasting," in connection with the word "Ware," was injurious to the 
maker of "Wearever" utensils, and an unlawful infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 67-72 ; Dec. Dig. ®=359.] 

4. Teade-Maeks and Tbade-Names ®=393 — Unfaie Compétition — Déception 

OF Buyeks. 

Where the trade-mark used by a maker of aluminum cooking utensils 
was so nearly like that used by another plaintifC as to tend to deceive the 
public into buying the goods of the first for those of plaintlff, he could 
enjoin the unfair compétition, without showing actual déception of buy- 
ers ; it belng sufflcient if the proofs show that the probable use of the 
infringing label wlU be to deceive the ordinary purchaser buying in the 
ordinary way. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104r-106; Dec. Dig. <S=»93.] 

In Equity. Suit by the Aluminum Cooking Utensil Company against 
the National Aluminum Works. Decree for plaintifï. 

Kay, Totten & Powell, of Pittsburg, Pa., for complainant. 
Stanchfield, Lovell, Falck & Sayles, of Elmira, N. Y. (Alexander 
D. Falck, of Elmira, N. Y., of counsel), for défendant. 

â=9Far other cases see same toplc & KKY-NUMBBR tn ail Ker-Numbered Digests & Indexes 
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HAZEL, District Judge. This action in eqnity was brought for un- 
fair compétition in trade and to rëstrain the défendant, the National 
Aluminum Works, from using complainant's trade-mark, adopted in 
1903 and registered in August, 1905, consisting of the arbitrary word 
"Wearever," commonly used in the hyphenated form "Wear-Ëver," 
and applied to the manufacture and sale of cooking utensils made of 
aluminum, and particularly to restrain the défendant from applying 
the trade-mark "Everlasting," or "Everlasting Ware," to the latter's 
aluminum cooking utensils. 

The first question is whether complainant's trade-mark is descrip- 
tive of the character, ingrédients, or quality of the product to which 
it is applied, for, if so, its exclusive appropriation by complainant is 
not permissible. 

[1, 2] The Compiled Statutes (title 60, chapter 2, section 9490) pro- 
hibit the registration of a trade-mark consisting of words or devices 
which are descriptive of the grade or quality of the articles upon which 
they are used. But, according to the adjudications, a word or mark, 
even though descriptive of the character and quality of the goods, 
which has not been previously used in connection with like goods, may 
nevertheless be entitled to protection, provided it has acquired a sec- 
ondary meaning indicating origin and ownership of the articles to 
which it is applied ; and if it is appropriated or closely imitated by an- 
other in connection with like goods, a presumption arises therefrom 
of an intention on his part to deceive the public. United Lace & Braid 
Mfg. Co. V. Barthels' Mfg. Co., 221 Fed. 456. 

In support of complainant's contention that its trade-mark "Wear- 
ever" is valid, and not merely descriptive, Holeproof Hosiery Co. v. 
Wallach Bros., 172 Fed. 859, 97 C. C. A. 263, decided by the Circuit 
Court of Appeals for this circuit, is principally relied upon. There is 
manifest similarity between the two cases. "Holeproof," as applied to 
hosierj', was considered to hâve acquired a secondary meaning by rea- 
son of extensive advertising and large sales during many years, a 
meaning indicating the manufacturer, and not that the hosiery was 
indestructible, and was therefore held to be nondescriptive. In N. Y. 
Mackintosh v. Flam, 198 Fed. 571, Judge Holt considered a similar 
contention, namely, that the arbitrary word "Bestyette," as applied to 
waterproof capes, was invalid, in that it was descriptive ; and he held 
that, while it was descriptively suggestive, it was nevertheless valid 
because of its peculiar spelling and the impression produced thereby, 
but was not infringed by the word "Veribest," applied to a similar 
garment. So in the présent case the word "Wearever," or its hyphen- 
ated form, although expressive of durability, is also distinctive and en- 
titled to protection from imitation by others dealing in a similar com- 
modity. 

I do not, however, think that defendant's trade-mark "Everlasting" 
infringes the trade-mark "Wearever," for, although it also suggests 
durability, it does not so closely resemble the word "Wearever" in 
appearance and sound, when applied to cooking utensils, as to deceive 
an intending purchaser into believing that he is buying complainant's 
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goods when buying defendant's, notwithstanding that the purchaser 
iTiight perhaps be misled by the similarity in the shape of the utensils, 
and so does not warrant disposing of the action on that ground. In 
reaching this conclusion I was influenced by the décision in the "Best- 
yette" Case, wherein the word "Veribest," which expresses the same 
idea as "Bestyette," was held not to infringe. In Elliott Varnish Co. 
V. Sears, Roebuck & Co., 221 Fed. 797, Judge Sanborn, however, held 
that the words "Roof Leak," as applied to roof paint, constituted a 
valid trade-mark, and were infringed by the words "Never Leak," 
used in connection with the same commodity. But I prefer to décide 
the case on the unfair compétition claim, with regard to which I am of 
a différent opinion. 

[3] Defendant's trade-mark "Everlasting" is used by it in connec- 
tion with the word "Ware," and in this form simulâtes the trade-mark 
"Wearever," or "Everwear," as the proofs show it was sometimes 
called, and tends to deceive buyers into buying defendant's ware. I 
hâve no doubt that it also créâtes confusion, which the use of the eagle 
and shield, together with the stamping of the corporate name on the 
ware, does not obviate. The defendant's ware is inferior in workman- 
ship and of a lighter and cheaper grade than complainant's, and, in 
view of the réputation built up by the latter for producing a strong and 
durable grade of ware, the attempt by the défendant to palm ofif on the 
public its cheaper and lighter goods by so close an imitation of the 
complainant's registered trade-mark as the use of the word "Ever- 
lasting" in connection with the word "Ware" conspicuously displayed 
thereon, is injurions to the complainant and unlawful. Seriven et al. 
V. North et al, 134 Fed. 366, 67 G. C. A. 348. 

[4] The défendant urges, however, that the action must neverthe- 
less be dismissed, as it has not been shown that any one was actually 
deceived. There is no évidence, it is true, that the défendant or its 
dealers hâve actually palmed olï its wares for those of the complainant 
(although there was évidence of untruthful statements and unfair com- 
parisons by dealers in connection therewith) ; but I think the similarity 
in dress, due primarily to the fact that the words "Everlasting Ware" 
closely resemble the words "Wearever" and "Everwear," gives rise to 
the inference that the défendant intended to hâve its goods accepted 
by the buying public for complainant's. If the défendant had dis- 
tinguished its products by the use of simply the word "Lasting," or 
some other word, omitting the words "Ever" and "Wear," there would 
bave been no unlawful imitation on its part of complainant's goods ; 
but, assuming that there was no actual intention on the part of the 
défendant to deceive the public, it has, as the évidence shows, placed 
in the hands of dealers a means for misrepresentation as to the quality 
of its goods, and therefore I think the case falls within the décision 
of Notaseme Hosiery Co. v. Straus et al., 201 Fed. 99, 119 C. C. A. 
134, wherein the Circuit Court of Appeals for this circuit held that 
in a suit for unfair compétition it is unnecessary to show actual décep- 
tion ; that it is sufficient if the proofs show that the actual and probable 
resuit of the use of defendant's label will be to deceive the ordinary 
purchaser making purchases in the ordinary way. 
226 F.— 52 
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There has been no undue delay, as contended, in bringing this ac- 
tion, nor such acquiescence by the complainant as to bar an injunc- 
tion. 

A decree, with costs, in accordance with this opinion may be entered. 



THE HENRY STEEES. 
(District Court, D. D. New York. July 27, 1915.) 

Collision ®=571— Movins and Moored Vessels— Fault. 

A barge, whlle lying at night without lights alongside a bulkhead be- 
tween 134th and 136th streets on the west slde of East River, and in 
front of a lumber yard at whicb she was unloading, was struck 
and injured by a canal boat forming part of the tow of a tug, which was 
bringing it, with others, up to the south of the 136th street pier. Held, 
that the barge was not in a channel, but in a place whIch was vlrtually 
a slip, and was not in fault; that the tug, which had a searchllght, 
was in fault for bringing the tow so close to the bulkhead, where other 
vessels were likely to be tied up, witliout looking for them, and was 
llable for the collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. $ 101 ; Bec. Dig. 
®=»71.] 

In Admiralty. Suit for collision by Joseph B. Wortendyke, owner 
of the barge Roger Kane, against the tug Henry S'teers ; Henry Steers, 
claimant. Decree for libelant. 

George R. Allen, of New York City (Chauncey I. Clark, of New 
York City, of counsel), for libelant. 
Charles Thaddeus Terry, of New York City, for claimant. 

CHATFIELD, District Judge. The barge Roger Kane, belonging 
to the libelant, was moored upon the night of December 16, 1914, at 
a lumber yard upon the Bronx side of the East River between 135th 
and 136th streets. 136th street at this point extends out into a public 
wharf. 135th street is not eut through, and 134th street terminâtes 
alongside the ferry slips, somewhat further to the west than the bulk- 
head line from the 136th street pier south. The Roger Kane had been 
discharging lumber, and still had some on board. Her master and his 
wife and children were upon the vessel and asleep at the time. A 
deckhand was also on board, and they were aroused late at night by 
the shock of a collision, which brought them upon deck. The Kane 
was low in the water. At the time of the accident the tide was ebb, 
and the top of the Kane did not reach to the level of the stringpiece 
of the bulkhead along which she was lying. No lights were buming 
upon the Kâne, and none of the street lamps in the neighborhood 
threw any light below the level of the bulkhead. 

The tug Henry Steers had brought a fleet of canal boats down the 
East River loaded with sand, and dropped them back on the ebb 
tide after rounding up just off the head of the pier at 137th street. 
Then by a maneuver, described as a jackknife, she divided the tow, 
closing up the boats above 136th street along the south side of the 

jÊ=For otber cases aee same topic à KEY-NUMBBR in ail Key-Numbered Digests & Indexas 
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137th Street pîer, and then again pushing in and closîng up the three 
boats at the rear of the tow along the south side of 136th street. In 
so doing, a corner of the last beat, as this beat was shoved bodily 
up toward the 136th street pier, touched the Kane, at a point about 20 
feet from her bow, and inflicted such injuries to her planking that, 
after unloading the following day, she was taken to the flats near 
a dry dock in New Jersey, and after several surveys has been left in 
that spot as yet unrepaired. 

The distance between the bow of the Kane and the south side of 
the 136th street pier was about 106 feet, and the greater part of this 
stretch is occupied by a granité or stone yard, while just at the south 
is the lumber yard at which the Kane was discharging. The space 
which would ordinarily be within the slip between 136th and 135th 
streets (or between 136th and 134th streets) was open from the shore 
bulkhead straight out into the river, while the turn of the shore at 
135th street, and again at the ferry slips, toward the west, leaves a 
free navigable space south of the public pier at 136th street, within the 
pierhead line, but net actually in any plainly defined or inclosed 
slip. 

In the ordinary handling and maneuvering of the tow, the Henry 
Steers did nothing out of the way or out of the ordinary. There ap- 
pears to hâve been room enough in the free water below 136th street 
to perform the jackknife évolution safely and to bring the canal boats 
up along the south side of 136th street without coming in contact 
with the Kane, if the Steers had known just where she was lying. 

No fault is made out in any respect, except in that the Steers did 
not use précautions to investigate whether any beat was occupying 
the dark space alongside the lumber yard and the stone yard. The 
Steers was possessed of a searchlight. When notice of collision was 
given by the deckhand of oaie of the boats, the captain of the Steers 
went around and threw his light on the Kane, but discovered neither 
the captain nor the deckhand. Nor was he able to see any visible 
injury along her side. He therefore came to the conclusion that no 
one was on board and that the boat had not been injured. He finished 
the mooring of his canal boats and went away. 

From thèse circumstances the claimant drew the inference that 
the âge of the Kane and her apparently weak condition indicated a 
délibéra te intent to subject her to any danger which might make it 
possible to collect insurance or charge fault for damage inflicted. The 
case was contested upon ail the issues raised by the answer, but even- 
tually most of the facts bear out the libelant's statement of the lo- 
cality, the occurrences, and circumstances of the collision. 

The question résolves itself into one of law, rather than of fact. 
Apparently the libelant's employés were upon the boat. The boat, 
while old, was not in unseaworthy condition, and there is nothing 
to justify the charge that she was deliberately placed in a situation 
where she raight encounter danger. The fact that she did not with- 
stand a comparatively slight blow, even though the blow subjected 
her to considérable strain between the mass of the tow and the solid 
bulkhead, does not afïect the responsibility of the Steers for striking 
her without previous inspection of where the Steers was placing the 
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boats, or of using lights to find out where they were going. The 
severity oi the conséquences of a comparatively easy contact cannot 
détermine the responsibility therefor, although it roay throw some 
light upon the movements of the vessels in reaching the point of con- 
tact. 

The Steers cites two lines of cases in support of the proposition 
that the Kane was neghgent in lying alongside this bulkhead without 
any light to distinguish its présence. One of thèse Unes of cases has 
to do with boats at anchor in or near a fairvvay or channel. Such 
cases as The Alabama (D. C.) 26 Fed. 866, The Erastus Corning (D. 
C.) 25 Fed. 572, and Muller v. New York, N. H. & H. R. Co. (D. C.) 
144 Fed. 241, are based upon the fédéral statute now contained in ar- 
ticle 9 of the Act of June 7, 1897, c. 4, 30 Stat. 98 (Comp. St. 1913, 
§ 7SS2), for navigating vessels, and article 11 (Comp, St. 1913, § 7884), 
for boats at anchor in a channel or navigable water. Article 29 (Comp. 
St. 1913, § 7903) covers spécial circumstances where care is required. 
See The Wm. N. Beach (D. C.) 29 Fed. 303. Thèse cases either place 
the entire responsibility for the accident upon the boat lying so as to 
be an obstruction to the navigation of the channel, or divide the dam- 
ages between any hoat which carelessly cornes in contact with them 
and the boat which is in a dangerous place. 

The other line of cases, such as The Industry (D. C.) 27 Fed. 767, 
The Chauncey M. Depew, 139 Fed. 236, 71 C. C. A. 362, Shields v. 
The Mayor, Aldermen, etc. (D. C.) 18 Fed. 748, and The Roma (D. C.) 
138 Fed. 218, hâve to do with boats tied up at the end of a wharf, or 
projecting out from a wharf, or across a slip, so as to obstruct the 
channel of navigable water, without giving warning by some signal 
or lights. The claimant argues that in the présent case the position of 
the Kane was not that of a boat in a slip, but rather of a boat next 
to or so close to navigable water as to show négligence by its mère 
présence, without lights, in circumstances known to the captain before 
he went to bed. 

This view of the case substantially admits liability on the part of the 
Steers, and the most favorable construction would be a holding that 
both boats were responsible, with a division of damages. But it does 
not seem that the locality and the berth at which the Kane was lying 
should be considered as a channel, or even adjacent to a channel, along 
which boats could expect to navigate without regard for their im- 
médiate surroundings. The situation is rather like that in The Bridge- 
port, 14 Wall. 116, 20 L. Ed. 787, or Galveston Towing Co. v. Cuban 
S. S. Co., 195 Fed. 711, 115 C. C. A. 438, where no liability was found. 

The berths alongside the bulkhead in front of the lumber yard and 
the stone yard were plainly to be used by boats moored alongside. 
The free water to the south of 136th street was in every sensé the 
same as a slip, even though the south side was open, and no channel 
up and doAvn the river could be carried around the corner of the 136th 
, Street pier, so as tp make the boundary line of the channel the bulkhead 
at the shore. ■ ' ' 

It would not seem tinreasonable to expect that the Steers should 
be caref ul if she swung the boats of her tow in, so close as to endanger 
a boat lying alongside the bulkhead, in the same way in which, if she 
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Tvere passing into a slip of the usual form, she would be bound to as- 
certain whether a boat were lying alongside the pier upon the opposite 
side of the slip, and not to use the space where that boat might be 
lying without investigation before so doing. 
Under thèse circumstances, the libelant must be given a decree. 



In re HAX.LOCK et al. 
(District Court, W. D. New York. September 29, 1915.) 

1. Depositabies <S=»13 — Bond— Dischakqb of Sueett— Pabtnebship — Disso- 

lution BY Death. 

Where, upon désignation of the H. Bank, operated by copartners, as 
a county depository, sucli copartners gave the county treasurer a bond 
with two surettes guaranteeing the bank, as sueh, by its name, as the 
principal debtor, and thereafteri one o£ the partners died, the business 
being continued by the surviving partner and his mother, the surettes 
were not liable on the bond for nioneys lost in the custody of the bank 
after the death of the partner, since such death operated to dissolve 
the partnership, while a guaranty of a firm under an Instltutional name 
does not continue in force beyond the existence of the identical firm for 
which It was given. 

[Ed. Note. — For other cases, see Depositaries, Ceut. Dig. § 27; Dec. 
Dlg. <g=13.] 

2. BANKEUPTCY <S=>154r-SET-OFF AGAINST TBUSTEB— SUfiETY's RiGHT TO In- 

DEMNITT— VOLUNTAEY PAYMENT— NoTICE. 

Where one became surety upon the bond of a bank designated as county 
depository and operated by two partners, which bank, after the death of 
one of such partners, was continued by tlie surviving partner and another 
until insolvency, whereupon, on demand of the county treasurer, the 
surety made good for county funds deposited after the death of the part- 
ner, such surety could not, in suit by the trustée in bankruptcy of the 
banking partnership against hlm on notes, offset the amount of the 
payment he had paid the county treasurer on the bond, since, as the dis- 
solution of the partnership upon death released him from liability, his 
payment to the county treasurer was purely voluntary, glvlng him no 
right of recourse against his principal, irrespective of his lack of knowl- 
edge that the deceased partner was a member of the firm; he being 
chargeable with notice, since reasonable inquiry on his part, upon the 
demand of the county treasurer upon him, would hâve disclosed the 
fact. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 451-455; 
Dec. Dlg. <S=>154.] 

In Bankruptcy. In the matter of William N. Hallock and Louise N. 
Hallock, as individuals and as copartners doing business under the 
firm name and style of the George W. Hallock Bank, bankrupts. 
Glaim of an offset against promissory notes owing the bank. Décision 
of the référée against the validity of the claim confirmed by the court. 

H. V. Pratt, of Wayland, N. Y. (Warren & Shuster, of Rochester, 
N. Y., of counsel), for claimant. 

James McCall, of Bath, N. Y., for gênerai créditors. 

H AZEL, District Judge. The undisputed facts, in so far as ma- 
teriaJ, are as foUows: On January 24, 1910, while Mary H. Hallock 
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and her grandson, William N. Hallock, were copartners engagea m 
the business of banking at Bath, N. Y., under the firm name o£ "The 
George W. Hallock Bank," the treasurer of Steuben county desig- 
nated the said bank as a depository for county moneys and required a 
bond or undertaking, pursuant to section 145 of the County Law, for 
the faithful return of ail deposits, not exceeding $10,000, made by 
him therein. The bond or undertaking was executed by the claimant 
and one Richardson, as sureties, and the George W. Hallock Bank, by 
W. N. Hallock, Cashier, as principal; the sureties jointly and sever- 
ally undertaking that the bank would safely keep and pay over any 
deposits that were made by said treasurer, and protect and save harm- 
less the county of Steuben from any and ail loss because of any de- 
posits or payments, not exceeding the amount specified. On July 21, 
1910, Mary H. Hallock died, and the business of private banking was 
continued by the surviving partner, William N. Hallock, individually, 
until June, 1911, when he associated with himself in said business his 
mother, Louise N. Hallock. The bank suspended payment in May, 
1912, and on June Ist following the partners were adjudicated bank- 
rupt, individually and as copartners. At the date of the adjudication 
there was on deposit in said bank in the name of the treasurer of 
Steuben county the sum of $6,081.99, subject to the usual form of 
jvithdrawal, and after adjudication the treasurer filed a claim therefor 
with the référée in bankruptcy against the bankrupt estate, which was 
uUowed. The treasurer, however, on June 12, 1912, demanded in writ- 
ing of claimant and his cosurety, Richardson, payment of the amount 
deposited, and thereupbn each of the sureties, supposing himself lia- 
ble, paid to the treasurer one-half of the total amount deposited, re- 
ceiving an assignment or transfer of the claim allowed the treasurer 
against the bankrupt estate, and becoming subrogated pro tanto to the 
légal and équitable rights of the county treasurer. At the time of tlie 
adjudication in bankruptcy the claimant, George W. Peck, was in- 
debted to the bankrupts in the sum of $3,033.33 on two promissory 
notes for $2,000 and $1,000, respectively, and he now urges that the 
amount paid by him on the surety bond or undertaking be set ofif and 
allowed as an offset against his promissory notes to the bank. 

The évidence is that during the period from July 21, 1910, to June 
1, 1912, there was a running account kept by the said county treasurer 
at the said bank, consisting of deposits and withdrawals, and that on 
the last-mentioned date there remained in the bank a small balance. 
A portion of the deposits consisted of an interest-bearing certificate 
of deposit, amounting to $2,000, which under an arrangement between 
the parties was renewed from time to time by a System of transfer- 
ring the indebtedness from an open account to a certificate of deposit. 
However, it is undisputed that substantially ail deposits had been with- 
drawn by the county treasurer prior to May, 1912. 

[1,2] The référée decided that upon the death of Mary H. Hallock 
there was such a substantial change in the principals to the bond that 
the sureties thereon were automaticàlly released from liability on ail 
sums thereafter deposited, and he accordingly refused to offset the 
amount paid by the claimant in satisfaction of his supposed liability 
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on tlie bond against his indebtedness to the bankrupt firm on the prom- 
issory notes. I think the référée properly decided the case. The 
death of Mary H. Hallock concededly operated to dissolve the part- 
nership. The sureties were not, in my opinion, bound for any deposits 
made during the time the business was conducted by the surviving 
partner alone, or in association with another partner. There are nu- 
merous cases upholding this view. That neither the county treasurer 
nor the sureties had actual knowledge of Mary H. Hallock's connec- 
tion with the banking business, or the dissolution of the firm result- 
ing from her death, is not of material importance. The claimant upon 
reasonable inquiry would hâve been apprised of the true facts, and 
he then no doubt could successfully hâve defended himself against any 
assertions by the county treasurer of liability on the bond or under- 
taking. 

The bond, it is true, does not refer to the existing partnership, or to 
the individuals composing the firm, but refers to the principal debtor 
as an entity. Nevertheless, as said by Judge Sawyer in Richards 
V. County of Steuben, 155 N. Y. Supp. 571, a recently decided case 
involving the bond under discussion in the case at bar : 

"Hère ttie obligation is not to secure to tte George W. Hallock Bank, as 
such, the honesty of a prospective employé, or even payment to it o£ an- 
other's indebtedness, but is a guaranty to the défendant and Its eounty^ 
treasurer for the George W. Hallock Bank, as a principal debtor. With us 
it has never been held by the courts that a guaranty under an Institutional 
name continued in force beyond the existence of the identlcal firm for which 
it was glven." 

The learned court considered that the two English cases, Barclay 
V. Lucas, 1 Terra Rep. 292, and Metcalf v. Bruin, 12 East, 400, upon 
which reliance is placed by the claimant herein, had been expressly 
overruled in this country. I concur with Judge Sawyer's views, and 
think that the nomenclature and phraseology of the bond do not in- 
dicate a continuing liability upon the sureties, regardless of the per- 
sonnel of the firm or the character of the business. Bennett et al. v. 
Draper, 139 N. Y. 266, 34 N. E. 791 ; Gamble v. Cuneo, 21 App. Div. 
413, 47 N. Y. Supp. 548. The bond was neither uncertain nor am- 
biguous, and no extraneous explanation was required to disclose the 
intent of the makers. In the circumstances the presumption no doubt 
is warranted that the sureties had in mind becoming answerable for 
the default of the George W. Hallock Bank, as conducted by a part- 
nership coraposed of William N. Hallock and Mary H. Hallock, and 
not for the default of said bank when conducted by any other firm or 
party succeeding to its business. Burch v. De Rivera, 53 Hun, 371, 
6 N. Y. Supp. 206. 

The question presented for review is answered in the négative. I 
also agrée with the référée in the allowance of an offset of $126.16. 
together with certain dividends against claimant's promissory notes, 
and in holding that the claimant is liable to the bankrupts for the un- 
paid balance âiereon. 
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MITCHRX.I, et al. v. COLB, Internai Revenue Collecter. 

(District Court, N. D. New York. Oetober 18, 1915.) 

Internal Revpdnue ®=>9 — Occupation Tax — Olecmakgabine — "WHoLEaALB 

Act Aug. 2, 1886, c. 840, § 3, 24 Stat. 209, as amended by Act May 9, 1902, 
c. 784, § 2, 32 Stat. 19i (Comp. St 1913, § 5977), declaring "every ixïrsoti 
who sells * * • oleomargarine tn the original manufacturer's pack- 
ages shall be deemed a wholesale dealer" therein, a fiitn, though other- 
wlse engaged only in retail business Is such a dealer, wliere it purchases 
the oleomargarine desired for tbe business of it and auother finn, contain- 
ing its members and one addltlonal meuiber, bas it charged, billed, and de- 
livered to it, at its place of business, and pays therefor with Its check, and 
then sends and chargea to the other firm, at the same price, the aniount de- 
sired by it, and is paid therefor by check of the other firm ; the oleomar- 
garine during ail such transactions belng in the original packages. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. <S==>9. 

For other définitions, see Words and Phrases, First and Second Sei-ies, 
Wholesale Dealer.] 

At Law. Action by Frank A. Mitchell and another against Charles 
C. Cole, as Collector of Internai Revenue for the Twenty-First Dis- 
trict of New York. Complaint dismissed. 

This is an action by the plaintiffs, Frank A. Mitchell and George F. 
Lewis, constituting the firm of Mitchell & Lewis to recover the amount 
paid to the collector of internai revenue as tax and penalty imposed 
on them as alleged wholesale dealers in oleomargarine, in ail $201.01. 
This tax and penalty was paid under protest, and ail preliminaries 
necessary for the commencement and prosecution of the action vvere 
complied with. 

Hinman, Howard & Kattell, of Binghamton, N. Y., for plaintiffs. 
Frank J. Cregg, Asst. U. S. Atty., of Syracuse, N. Y., for défend- 
ant, 

RAY, District Judge. The question in this case is: Was the firm 
of Mitchell & Lewis, which made the transfers and sales of oleomar- 
garine to Hall, Mitchell & Lewis, hereafter mentioned, at the time of 
such sales "a wholesale dealer in oleomargarine"? If so, the tax and 
penalty was legally imposed and coUected, and plaintiffs cannot recover. 
If not, it was illegally imposed and collected, and judgment must be 
for the plaintiffs, inasmuch as it was paid under protest and ail neces- 
sary preliminary steps hâve been taken to enable the plaintiffs to re- 
cover. 

There is no dispute as to the actual facts. In November, 1911, the 
plaintiffs, Frank A. Mitchell and George F. Lewis, under the firm name 
of Mitchell & Lewis, were engaged in the business of selling at retail 
oleomargarine and other articles, and had a retailer's license. Their 
place of business was at 107 Washington street, city of Binghamton, 
N. Y., and they had been doing this business at that place under this 
name for a long time. In November, 1911, said Mitchell and said 

(g=5Por otlier cases see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 



MITCHELL V. COLE 823 

Lewis formed a copartnership with one Hall, and this last-mentioned 
firm from then on did business under the firm name of Hall, Mitchell 
& Lewis at 155 Hawley street, in said city, and thereafter each firm 
carried on the same kind of business at their respective locations. 
Hall, Mitchell & Lewis also had a retail dealer's oleomargarine license. 

Neither of thèse firms manufactured oleomargarine, but from No- 
vember, 1911, on each sold it at retail. Mitchell & Lewis purchased 
the oleomargarine desired for the business of both firms from a whole- 
saler, and had it charged and billed and delivered to Mitchell & Lewis 
at its said place of business, and paid therefor with its check. The 
amount of oleomargarine desired by Hall, Mitchell & Lewis for sale in 
its business was then sent to that firm by Mitchell & Lewis, and charged 
by the latter firm to Hall, Mitchell & Lewis at same price, whîch firm 
paid Mitchell & Lewis therefor by its check, without profit. AU thèse 
sales and transfers of the oleomargarine were made in the original 
packages. 

It is évident that Mitchell & Lewis and Hall, Mitchell & Lewis wçre 
two separate and distinct concerns. It is not the case of the same 
partners doing business under one firm name at one place and under 
ainother firm name at another place, and the one branch sending goods 
from the main place of business to the other place of business for sale 
there. Hère Hall was the member af one firm, but not of the other, 
and the stocks of goods in the two stores were not owned by the same 
persons. It is clear that Mitchell & Lewis, having purchased the oleo- 
margarine at wholesale, sold it, and sold it at wholesale in the unbroken 
original packages, to Hall, Mitchell & Lewis, which firm paid Mitchell 
& Lewis therefor. Hère was every élément of a sale — a seller, a pur- 
chaser, a fixed price, a delivery, and payment for the articles sold. 
It is immaterial that Mitchell & Lewis did not sell oleomargarine at 
wholesale to other dealers. I think that under the statute a person, 
firm, or corporation may be a wholesale dealer in oleomargarine, if 
lie or it confines its sales to one individual, firm, or corporation. Un- 
der this statute, to constitute a wholesale dealer, it is not necessary 
that the seller hâve two or more customers. The statute says : 

"Every person who sells or ott'ers for sale oleomargarine in ttie original man- 
ufacturer's packages shall be deemed a wholesale dealer in oleomargarine." 
Act Aug. 2, 18S6, c. 840, § 3, as amended by Act May 9, 1902, c. 784, § 2. 

The learned counsel for the plaintififs contends that the acts of the 
plaintififs in furnishing oleomargarine to Hall, Mitchell & Lewis was 
a mère accommodation in business, and that it was purchased by Mitch- 
ell & Lewis really as agent for Hall, Mitchell & Lewis, and transferred 
to the real principal or purchaser, and that the spirit of the act was 
not offended against. The évidence does not sustain this contention. 
In this particular case, and so far as this one transaction is concerned, 
no particular harm would be donc the government by holding that 
there was no intent to évade the tax or ofïend against the law. But 
the principle involved is of very great importance. In fact, Mitchell 
& Lewis purchased the oleomargarine, and paid for it with its own 
funds, and had it delivered at its place of business. This gave that 
firm perfect title. It did not purport to purchase as agent for the 
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other firm. It then turned over certain parts of it in the original pack- 
ages, as originally intended, to Hall, Mitchell & Lewis, and charged 
them therefor as a sale, and later received pay for such packages and 
gave crédit. It was when the oleomargarine was turned over and de- 
livered to Hall, Mitchell & Lewis that that firm became the owner. 
Prior to that time, Mitchell & Lewis could hâve sold as its own every 
pound and package of the merchandise. 

If the plaintiffs, when the matter was called to their attention, had 
offered to pay the tax, it would seem the collector might well hâve 
obtained authority to compromise on that basis; but the question is 
not in the case, and in any event this court is powerless to do other 
than dismiss the complaint, as it cannot remit the penalty, or any part 
of it, or allow a recovery therefor. 

There will be findings in conformity to this opinion, and a judgment 
dismissing the complaint, with costs. 



In re GIRALDE. 

(District Court, D. Maryland. October 6, 1915.) 

Alienb <&=>68— Nattjbalization— Auen in Coast Guaed Sebvice — Stat- 

UTES— "ElSIDENCE WlTHIN THE TJnITED STATES." 

Under Naval Appropriation Act June 30, 1914, c. 130, 38 Stat. 395, 
providing that any alien of 21 years, who may under any existing law 
beeome a citizen, who tas completed 4 years In the Revenue Cutter Serv- 
ice shall be admltted to citizenship, wlthout any préviens déclaration 
oî Intention, and wlthout proof of résidence on shore, and in view of a 
cltlzen's right to an Increase of pay on re-enllstinent, and of Naturallza- 
tion Act June 29, 1906, c 3592, § 30, 34 Stat. 606 (Oomp. St 1913, § 4306), 
extendlng to Inhabltants of Insular possessions, who under the govem- 
ment's gênerai pollcy are raeially qualifled for citizenship, the provisions 
of the Naturallzatlon Law, provlded they bave beeome résidents of an.v 
State or terrltory, and declaring résidence wlthln the jurisdlctlon of the 
United States to be résidence thereln wlthln the meanlng of the 5-year 
clause of the law, a native of Porto Rico, who In 1903 enllsted In the 
Revenue Cutter (now the Coast Guard) Service, and served contlnuoas- 
ly thereln wlthout maklng a déclaration of Intention, was entltled to 
naturallzatlon. 

[Ed. Note.— For other cases, see AUens, Cent Dig. §S 138-145; Dec. 
Dlg. <S=>68.] 

Application by Socorro Giralde for naturalization. Applicant ad- 
mitted to citizenship. 

ROSE, District Judge. The applicant is a native of Porto Rico, 
dnd until November, 1903, was a résident of that Island. He then 
enlisted in the United States Revenue Cutter (now the Coast Guard) 
Service, and has since served continuously therein. He has never 
made a previous déclaration of intention to beeome a citizen. He 
asserts that he is entitled to naturalization under the provisions of the 
Naval Appropriation Act of June 30, 1914 (38 Stat. 395). 

The government suggests that the benefits of the enactment in 

<g=3Por otSer cases see same toplc & KEY-NtJMBBR lu ail Key-Numbered Digests & Indexes 
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question are expressly restricted to "any alien * * * vvho may 
under existing laws becotne a citizen of the United States," and who 
bas served in the manner set forth. For many purposes the inhab- 
itants of Porto Rico are not aliens. Gonzales v. Williams, 192 U. S. 
1, 24 Sup. Ct. 177, 48 L. Ed. 317. But, as was said in that case, the 
word "alien" may be and is employed in différent sensés, and the only 
question there passed on was whether an inhabitant of Porto Rico, 
after the ratification of the treaty with Spain, was an alien within the 
meaning of that term as used in the act of 1891 regulating immigra ■ 
tion. 

The purpose Congress had in mind by the enactment of the provision 
of the Naval Appropriation Act of 1914, now to be coristrued, clearly 
appears from the debate thereon in the House of Représentatives. 51 
Congressional Record, 7964-7968. One who re-enlists in the Navy, 
or in its allied service, is entitled to an increase of pay, provided he 
is a citizen. A noncitizen serving in the Navy, and who wishes to 
re-enlist, bas a strong practical reason for desiring naturalization. An 
enlisted man, however, often found it hard to comply with the re- 
quirements of the gênerai naturalization law. He seldom could prove 
résidence for a year in any particular state. Under that law 90 days 
must elapse between the application for naturalization and. the hearing. 
In that interval he would often be sent to sea. Congress wished to 
make easy the naturalization of men who had f aithf ully served the flag. 
Its purpose was to enable ail those who were serving in the Navy, and 
who were not citizens, but were otherwise qualified to become such, 
to do so, and thereby obtain tbe increased pay resen'ed to citizens. 

Moreover, it has been the policy of Congress to facilitate the ad- 
mission to American citizenship of such of the inhabitants of our 
insular possessions as under our gênerai policy are racially qualified 
therefor. The thirtieth section of the Naturalization Act of June 29, 
1906 (34 Stat. 606, c. 3592 [Comp. St. 1913, § 4366]),_made applicable 
to such persons ail the provisions of the naturalization laws of the 
United States, provided they became résidents of any state or organized 
territory. It was declared that résidence within the jurisdiction of the 
United States should be regarded as résidence within the United 
States within the meaning of the five-year clause of the law. It is 
not reasonable to suppose that Congress intended to reverse this pol- 
icy, and to discriminate among the enlisted men of the Navy, against 
those who already owe permanent allegi'xnce to the United States and 
in favor of those who did not. 

The applicant will be admitted to citizenship. 
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ROBEBTSOK v. BEMIS & VOSBURGH et al. 
(District Court, E. D. Nortli Carollna. September 27, 1915.) 

No. 360. 

1. TEU8T8 <S=>17, 18 — Paiîol Trust— Création. 

As Statute of Frauds (St. 29 Car. II, c. 3) § 7, requiring ail déclarations 
of trust to be evidenced by some instrument in writing, slgned by the 
party to be charged, was not enacted in North Carolina, a paroi trusta bas- 
ed on a valuaWe considération, and declared at the time tlie légal tltle 
of the land passed to and vested in the grantee, will be enforced in 
that State. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 15-24; De& Dig. 
<S=>17, 18.] 

2. Tbusts ®=344 — Paeol Tbtjst — Establishment — Evidence. 

The mère oral déclaration of trust is insufficient évidence to establish 
a paroi trust, which is denied, and the chancellor will require évidence of 
corroborating circumstances. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 60-68 ; Dec. Dig. 
©=>44.] 

3. Trusts ®=321 — Paeol Tbttst — Establishment. 

The terms of an alleged paroi trust must be reasonably certain as to 
the property embraced, the persons in whose behalf it is created, and the 
nature of the interest they are to receive, or the trust cannot be enforced, 
for the courts cannot make contracts with parties. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 29, 30; Dec. 
Dig. <@=»21.] 

4. Evidence i®i=32î1 — Pabol Trust — Establishment. 

Statements Dy tne aueged beiieflciary, atter the déclaration, and out of 
the hearing of the déclarant, are inadmissible to establish an alleged paroi 
trust, although they may be admissible as corroborative or contradictory 
of his testimony. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig, §§ 1068-1079, 
1081-1104 ; Dec. Dig. ©=>271.] 

5. Teusts ®=»44 — Paeol Trust — Evidence — Sufficiency. 

In a proceeding to establish a paroi trust, évidence field insufficient to 
Bhow its existence. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 66-68; Dec. Dig. 
<g=544.] 

In Equity. Bill by W. W. Robertson, trustée of W. E. and T. G. 
Trenchard, against Bemis & Vosburgh and others, to attach a paroi 
trust to the légal title to land, and to secure an accounting. Decree 
for défendants. 

H. Stuart Lewis, of Sufïolk, Va., Peebles & Harris and Gag & Mid- 
yette, ail of Jackson, N. C, Mason & Long, of Roanoke Rapids, N. C, 
and Murray Allen and E. L. Travis, both of Raleigh, N. C, for plain- 
tiff. 

Bartlett Roper, Jr., of Petersburg, Va., T. T. Hicks, of Henderson, 
N. C, and Tasker Polk, of Warrenton, N. C., for défendants. 

CONNOR, District Judge. Défendants W. E. & T. G. Trenchard 
were adjudged bankrupt on March 11, 1911, and plaintiff was duly 
elected and qualified as trustée. Défendants H. C. Bemis and Bemis 

^zz^iFoT Other cases see tame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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& Vosburgh are résidents of the state of Pennsylvania. The other de- 
fendants are résidents of North Carolina and other states. The plain- 
tiff's bill discloses the f ollowing case : 

Défendants W. E. & T. G. Trenchard were, at and prior to May 8, 
1909, engaged in operating a sawmill at Gumberry, Northampton coun- 
ty, N. C. Défendants Bemis & Vosburgh, résidents of Pittsburgh, 
Pa., were engaged in handling in large quantities lumber of the char- 
acter eut at Trenchard's Mill, and had been customers of or purchasers 
from them. On or about May 8, 1909, défendant Nathan M. Palmer, 
a citizen and résident of Warren county, in said state, was engaged in 
examining several large tracts of timber land in Warren and Franklin 
counties, adjacent to Northampton, aggregating 9,600 acres, with a 
view of securing options from the owners of the lands and timber, in 
the purchase of which he interested the Trenchards. They, being finan- 
cially unable to buy, opened a correspondence with défendants Bemis 
& Vos"burgh in regard to purchasing. This correspondence resulted in 
a visit to Warren county by défendant H. C. Bemis, who, after exam- 
ining the lands upon which défendant Nathan Palmer had secured, or 
was then endeavoring to secure, options, agreed to advance the amount 
necessary to secure the title thereto. Défendant T. G. Trenchard as- 
sisted in examining the lands and cruising the timber. Plaintiff al- 
lèges : 

"That prior to the transmission of the légal title to said timber and lands 
from the respective grantors of the same to the said H. O. Bemis it waa 
agreed by and between the said Bemis & Vosburgh, W. E. & T. G. Trenchard, 
and Nathan M. Palmer that the said Bemis & Vosburgh should fumish the 
money to pay for the same, and the deeds to said property should be made to 
the said H. C. Bemis, who should hold the title to the said timber and land in 
trust to secure the enforcement and exécution of the f ollowing agreement: 

"First. It was agreed that, for the purpose of reimburslng Bemis & Vos- 
burgh for the money thus advaneed by them, together with interest on same 
and such expense and trouble as they were put to in raising the same. 
said Bemis & Vosburgh should first be paid the sum of Ç5 per acre for ail 
lands sold and $2 per thousand feet for ail timber sold or manufactured up 
to 60,000,000 feet. 

"Second. It was agreed that ail of the net proeeeds of the sale of said 
timber over and above $5 per acre, and ail of the net proeeeds of the sale of 
said timber over and above $2 per thousand feet, up to 60,000,000 feet, 
should be divided as follows: The said Nathan M. Palmer was to recel ve in 
fuU for his services 25 per cent, of the net profits on the sale of any land 
sold, with timber excepted over and above the aforesaid $5 per acre, to be 
paid to Bemis & Vosburgh, as aforesaid, and to further receive 5 cents per 
thousand feet on ail timber eut and sold and 10 per cent, of net yearly income 
from rents of said land as long as he superintended said land. 

"Third. The said W. E. & T. G. Trenchard were to receive three-eighths of 
the net profits from the sale of the land and the rents thereon, after first 
allowing Bemis & Vosburgh $5 per acre for ail land sold, as aforesaid, and 
were then to receive three-eighths of the net profits of ail timber sold, 
whether sold on the stump or as manufactured lumber, either rough or dress- 
ed, after first allovping Bemis & Vosburgh $2 per thousand feet up to 60,000,- 
000 feet as aforesaid. The balance of ail net profits, after providing for 
Palmer and Trenchard, as above mentioned, was to belong to Bemis & 
Vosburgh." 

That, pursuant to this agreement, défendant H. C. Bemis took title 
to the land, upon which défendant Palmer had taken options. That 
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thereafter he sold parts of the land and timber to his codefendanti 
Nathan M. Palmer and F. O. Kress Box Company for amounts largely 
in excess of the price paid therefor, and reahzed large sums of money 
as profits thereon. That he has failed and refused to account for and 
pay over to plaintiff, who succeeded to the rights of W. E. & T. G. 
Trenchard, in and to said lands and timber, although demand therefor 
has been made upon him. 

Plaintiff further allèges that on July 22, 1910, défendants W. E. 
& T. G. Trenchard, in considération of the sum of $500, executed a 
paper writing purporting to be a release of ail their claims in and to 
said land and timber. That said paper writing was not, in fact, a re- 
ceipt or release in full of ail services rendered-to the said H. C. Bemis 
by said Trenchard in the location and purchase of said lands, and did 
not operate as a release of their rights under the contract made with 
said Bemis, and was not so intended by either of the parties thereto; 
but that said paper was executed for the sole purpose of covering up 
assets of said Trenchards, and to prevent the property from becom- 
ing involved in their liabilities, and to prevent their creditors from 
realizing any benefit therefrom, and that said release was a fraud on 
the creditors of said W. E. & T. G. Trenchard. That, after the exécu- 
tion of said release, Bemis & Vosburgh recognized the right of said 
Trenchards in said agreement or contract. He allèges that W. E. & 
T. G. Trenchard failed to include in their schedules filed in the pro- 
ceeding in bankruptcy their interest in said land and timber and the 
proceeds thereof. That since the adjudication in bankruptcy défend- 
ants Bemis & Vosburgh hâve wrongfully and unlawfully paid to de- 
fendants W. E. & T. G. Trenchard the sum of $4,500 in part payment 
of their interest in said land and timber. 

Plaintiff prays that défendant H, C. Bemis be adjudged to hold the 
proceeds of the land and timber in trust for his benefit in accordance 
with the terms of said agreement ; that he account for the money re- 
ceived from sales thereof ; that the release executed by W. E. & T. G. 
Trenchard, July 22, 1910, be declared void, etc. ; that the other défend- 
ants be enjoined from paying to H. C. Bemis any sums due him on 
account of sales made to them of said lands and timber. 

Défendants H. C. Bemis and Bemis & Vosburgh, for answer to 
plaintiff's bill, say : That prior to the spring of the year 1909 they had 
been customers of the Trenchards and knew them to be skilled manu- 
facturers of lumber. That, without their knowledge, said Trenchards 
had inspected timber lands in Warren and Franklin counties, upon 
which défendant Nathan M, Palmer had secured, or was endeavoring 
to secure, options. That they suggested to défendant H. C. Bemis the 
purchase of the timber. At this time défendants W. E. & T. G. Tren- 
chard had only a small quantity of timber uncut, convenient to their 
mill at Gumberry, and desired défendant H. C. Bemis to purchase the 
timber, upon which défendant had taken or was seçuring" options, hop- 
ing and expecting that they would be able to make arrangement with 
him by which they would be enabled to eut tlie timber. That in con- 
séquence of the correspondence and interviews between them défend- 
ant H. C. Bemis, together with défendants T. G. Trenchard and Nathan 
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M. Palmer, went over and made an estimate of the quantity thereof. 
Défendant H. C. Bemis, after making the examination, decided to pur- 
chase the lands and timber for his firm. Title was taken to him, the 
firm advancing the money to pay the purchase price, without any con- 
tract, oral or written, with défendants W. E. & T. G. Trenchard. It 
was understood, however, that when the said Bemis & Vosburgh, who 
were the real owners of the lands, wished to hâve the standing tim- 
ber thereon manufactured into lumber, if at that time the bankrupts 
were in such financial condition that they could build the necessary 
railroad and manufacture said timber, they were to hâve the right to 
manufacture same on such terms as might be agreed upon. No definite 
terms were ever agreed upon, and no agreement, either oral or writ- 
ten, was made with them for manuf acturing said timber. It was un- 
derstood that, if the Trenchards manufactured the timber, they were 
to build the necessary railroads on said land, whereby the value of the 
lands denuded of the timber would be increased, said Trenchards 
should receive, on the sale of the denuded lands, one-half of the price 
gotten therefor, in excess of $5 per acre, and the commission due the 
agent Nathan M. Palmer. No contract was made or entered into with 
them for the manufacture of the timber, and no railroad was built 
on said land by the Trenchards. Before any definite arrangement or 
agreement of any kind was made, or had, between Bemis & Vosburgh 
and W. E. & T. G. Trenchard, the latter were adjudged bankrupts. 

In regard to the payment of $500 and the exécution of the release^ 
they say that, while the Trenchards had no interest in the land or tim- 
ber, or légal daim against défendants Bemis & Vosburgh, or H. C. 
Bemis, they wished to pay them a fair price for their services in go- 
ing over and making an examination of the standing timber, and the 
sum paid was considered a fair price for said services. In respect to 
the alleged payment to W. E. & T. G. Trenchard, défendants say : That 
they (the Trenchards) after their adjudication in bankruptcy, sought 
other lumber business in South Carolina and applied to them for finan- 
cial help. They needed money with which to purchase standing tim- 
ber. That they felt kindly to said Trenchards and desired to help them. 
Défendant H. C. Bemis loaned them $4,500 for the purpose of helping 
them, and took their note therefor. They deny that said loan was made 
to satisfy, or in payment of, any légal or binding claim against them. 
Défendant T. G. Trenchard's answer is substantially the same as Bemis 
& Vosburgh's. W. E. Trenchard did not file an answer. Défendant 
Nathan M. Palmer answers, denying that there was any such con- 
tract as alleged by plaintifï. The pleadings are verified. 

The cause was heard upon the oral testimony of the parties and their 
witnesses, and exhibits. For the purpose of proving the contract set 
out in his bill, plaintifï introduced W. F. Dent, who testified : That dur- 
ing the year 1909, and for several years prior thereto, and until they 
were adjudged bankrupts, he was in the employment of défendants 
W. E. & T. G, Trenchard, at Gumberry, N. C, as bookkeeper and gên- 
erai office man. That he heard the conversation between T. G. Tren- 
chard and H. C. Bemis in regard to the property in controversy. He 
says : 
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"On the day thls contraet was signed by Mr. Palmer, they discussed the 
matter in my présence, and Mr. Palmer's interest in the matter was flxed, and 
the contraet was drawn up and signed then. I was présent when lie signed it. 
The land was to be fixed at $6 per acre, and that it was'to be put on the 
market and sold, and Mr. Palmer was to handle the sale of it, and he was to 
get two-eighths of the net proceeds, that is, ail over $8 par acre, reserving the 
timber; the Trenchards were to get three-eighths and Bemis & Vosburgli 
three-eighths of ail over $5 per acre, and as to the standing timber the value 
of it was fixed on the stump at $2 per thousand, and Mr. Palmer was to re- 
ceive, as his share 5 centa per thousand and W. E. & T. G. Trenchard were 
to receive one-half of the profits in that timber. The net profits would be 
ail over the cost of the manufacture, carrying it to the mlll, or they were to 
carry the mlll to the timber, but they had gone so far as to get rate from 
the Seaboard Air Line, which was $2 per thousand; they were to get com- 
mission for selling the manufactured product, usually 5 per cent" 

To the question : 

"What was the agreement In respect to division in case the timber was sold, 
instead of manufactured?" 

— he answered: 

"I cannot say that any positive agreement existed as to that The Trench 
ards' objeet was to get some timber behind thls uiill. Q. Was there aiiy 
further agreement about that? A. I cannot say that there was. It was not 
fixed as to how the timber was to be sold. * * * Nothlng was said 
about dividlng the profits in case the timber was sold, not manufactured." 

The contraet between the défendants Bemis & Vosburgh and W. 
E. & T, G. Trenchard and Nathan M. Palmer, referred to by the wit- 
ness, was executed on the 8th day of October, 1909— setting forth 
the compensation which Palmer was to receive for his services in ac- 
quiring the options, superintending and disposing of ail, or part, of the 
land, and coUecting. the rents. Plaintifif introduced other évidence for 
the purpose of corroborating the testimony of this witness. It will be 
hereafter noted. 

Défendants introduced Nathan M. Palmer, who testified that he was 
endeavoring to secure options on several tracts of land in Warren coun- 
ty. He mentioned the matter to défendant T. G. Trenchard, who said 
that he thought that he could interest other parties — understood that 
he referred to H. C. Bemis. At the time he closed the matter with H. 
C. Bemis, he did not recognize the Trenchards as purchasers of the 
timber. At that time they expected to manufacture the timber; had 
no agreement with them in regard to payment of compensation ; looked 
to K. C. Bemis as the author of the contraet. Nothing was donc by 
the Trenchards towards the manufacture of the timber, or tlie build- 
ing of the raiiroad. He further says that he has always paid the rents 
to Bemis since October, 1910; never paid any money to the Tren- 
chards on account of rents. Upon cross-examination, Mr. Palmer is 
asked whether he knows what arrangements were made between Bemis 
and the Trenchards, "when they first went into this transaction," to 
which he answered: 

"Yes; I can say that I know that they were expected to manufacture 
that timber and run the raiiroad, and they got in fiuaucial trouble and could 
not do so." 
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Mr. T. G. Trenchard was trying to help witness carry through the 
deal. He went over the land and estimated the timber ; was up there 
several times. Neither of the Trenchards ever demanded of, or re- 
ceived from, the witness one cent of the income from the land. 

H. C. Bemis testified that after some correspondence, which was in- 
troduced, défendant T. G. Trenchard came to Pittsburgh; wanted to 
know if witness would be interested in the purchase of the timber. 
He said that he (witness) was anxious to get a good supply of stock 
in North Carohna. He would go down and look the property over 
with Mr. Palmer and Mr. Tom Trenchard. After looking it over, he 
decided that he would make an effort to purchase it. He says: 

"I gave Mr. Trencbard tliis understanding in regard to it: I sald: 'I will 
buy tliis If we can raise the mouey to buy tke timber and the land. I want 
to hâve you manufacture the timher, build the rallroad, and go over ail that 
part of the business.' I said: 'If we can arrange to do [so], without a part- 
nership, I want you to hâve some interest in this proposition.' I said: 'I will 
beep title to the land and the timber. I want to make this proposition inter- 
esting to you, as well as to Bemis & Vosburgh, and those who are interested 
in Bemis & Vosburgh, and I think we can arrange it in some way so that we 
can get at a division of the profits.' As far as the timber was concemed, I 
figured that we should get about $4. I snpposed that it was worth that much. 
There was never auy priée set ; there was no definlte arrangement made ; the 
only an-angement we talked over was with regard to the land, when I made 
this contract with Mr. Palmer. When Mr. Palmer was there, I had hlm come 
over to Trenchard's office, and there was a thorough understanding between 
us, and I said: 'Trenchard, 1 would like for you to sign this little mémoran- 
dum. I want to kuow just what Mr. Palmer is to get.' I said: 'I would 
like for you to sign this, because I espect you will share in the inereased 
valuatiou of this property By the building of that railroad.' I said: 'My in- 
tention later on is to draw over the contract I want to make it ,so that you 
can make a good thiug out of the manufacturing.' And we never had any 
deflnite arrangement ; positiveiy, we never had any." 

He says that his plan was for them to build the railroad at their 
own expense; he was to put the money in the land and the timber. 
The reason the Trenchards did not manufacture the timber was be- 
cause they were not financially able to go ahead. 

Défendant T. G. Trenchard testified: 

That Nathan M. Palmer wrote him that he had some good timber land In 
Warreu county tliat he could get an option on, and wished to know if he 
(witness) could get some one with money who could put it up. Witness said 
that he would try. That he tried several, and flnally Bemis & Vosburgh. H. 
C. Bemis agreed to pay the money and take the land and timber. "There 
was never auy deflnite understanding about it, either written or oral. There 
was this much said by Mr. Bemis to us: 'You hâve a plant and are equipped 
to manufacture lumber. Bemis & Vosburgh want a North OaroUna connec- 
tion. Bemis & Vosburgh are putting up the money to buy this land, and it 
is a good combination, and if you will put in a railroad, lay the ties, and 
bring it to the mill, and manufacture it well, we think we can ail make some 
money out of it, and I am going to see that you are treated right.' I had 
absolute confidence in him. I had a classmate in collège who knew him well. 
I had every reason to rely upon him. It was the last hope we had of con- 
tinuing business, to get the timber at our mill. We had eut everything, even 
as far as Roanoke Kapids. This was our last straw to catch at." 

He further testified : That he was présent when the agreement with 
Mr. Palmer was made. It was signed by W. E. and T. G. Trenchard. 

226 F.— 53 
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That it was his understanding that Bemis wanted them to sign to show 
their understanding of the contract with Palmer, so that, if they did 
manufacture the lumber, that would be settled. That he did not think 
they had any légal interest in the property at the time they signed it. 
They never demanded any return or rent from Mr. Palmer. Upon 
cross-examination he says : 

That at the time the land was bought they had an agreement wlth Bemis & 
Vosburgh that they were to share in the profits on the land, If they manu- 
facturée! the lumber. Bemis was to fumish the money to buy the timber, and 
they (the Trenchards) were to manufacture It. This was never reduced to 
writing. "It was just a gênerai understanding; that is, if we put the rail- 
road [In], logged the timber, and manufactured it, and If we did those things, 
we got a share of the profits." 

Défendant W. E. Trenchard was not exarained. Plaintifï intro- 
duced a letter written by him to Mr. S. M. Price, bearing date March 
1, 1915, in which he, at the request of Mr. Price, a créditer of W. E. 
& T. G. Trenchard, undertakes to give his version of the matter. 
Among other things he writes : 

"In référence to the land, Mr. H. C. Bemis explained to T. G. Trenchard 
that his reason for giving us originally an interest In the land was because we 
were to bave built a rallroad into the timber, and, as this would hâve in- 
creased the value of the land, he thought we should recelve a part of the 
profits as we did not bulld the railroad. He thus consldered we had agaiu 
falled to carry ont our part of the contract, and he was, therefore, released 
from giving us any profit." 

A second letter to Mr. Price from W. E. Trenchard is introduced, 
in which he says that he sent Mr. Bemis a copy of his first letter, and 
that he (Bemis) had called his (Trenchard's) attention to the fact 
that there was an agreement made with Palmer, which W. E. & T. 
G. Trenchard signed, but that there was not any agreement as to any 
interest in this land as between Bemis and the Trenchards, and that 
since thinking it over he is sure Mr. Bemis is right, but, as he has al- 
ready stated, any agreements which are in existence will show for them- 
selves — that he f eels that he has made a mistake in his first letter. 

[ 1 ] The f oregoing is the substance and in essential respects the 
exact language of the witnesses who testify directly in regard to the 
contract, ail of whom, it is conceded, were présent when Mr. Dent 
testifies that the contract was made and its terms fixed. There is an 
irreconcilable différence between the testimony of the witnesses in re- 
gard to an essential élément in the transaction. Before proceeding to 
consider the testimony relied upon by each of the parties to sustain or 
corroborate their contentions, it may be well to settle certain principles 
or rules by which the chancelier, in equity, is guided when he is asked 
to attach to, or fix a paroi trust upon, the légal title to land. It is well 
settled in this state that, if it is shown by compétent testimony that at 
the time the légal title to land passes to and vests in the grantee, a trust 
in behalf of a third person, based upon a valuable considération, is 
declared in paroi, the terms of which are definite, the court will en- 
force it. This doctrine is based upon the fact that the seventh sec- 
tion of the statute of frauds (St. 29 Car. II), requiring ail déclara- 
tions of trust to be manifested or proved by some writing signed by 
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the party to be charged therewith, has not been enacted in this state. 
SheUon v.Shelton, 58 N. C. 292, In Riggs v. Swann, 59 N. C. 118, 
Chief Justice Pearson says: 

"The objection that the déclaration ot trust was not In wrltlng, and was 
therefore void, Is not tenable. There is in tliis state no statute which requires 
tlie déclaration of a trust, made at the tlme the légal title passes to one, who 
agrées to hold in trust," accompanying the transmission of the légal title, 
"shall be in writing." 

This décision has been frequently cited with approval by the Su- 
prême Court of this state. Ferguson v. Haas, 64 N. C. 773 ; Frey v. 
Ramsour, 66 N. C. 466; Smiley v. Pearce, 98 N. G. 185, 3 S. E. 631 ; 
Svkes V. Boone, 132 N. C. 199, 43 S. E. 645, 95 Am. St. Rep. 619; 
Avery v. Stewart, 136 N. C. 426, 48 S. E. 775, 68 L. R. A. 776; Gay, 
lord V. Gaylord, 150 N. C. 222, 237, 63 S. E. 1028. 

[2-5] While this was so held, the chancellors, for their own guid- 
ance, held that, when the alleged déclaration of trust was denied, they 
would require proof of facts and circumsta:nces aliunde the alleged 
déclaration. It must be conceded that language has been used in 
some of the opinions which is not easily reconcilable with this doc- 
trine. This is especially true since the adoption of the Constitution 
of 1868, in which the distinction between actions at law and suits 
in equity is abolished, and suits to déclare paroi trust are now tried 
before juries. Without undertaking to reconcile the more or less 
variant expressions found in opinions in the reported cases in this 
state, it is deemed a wise and safe rule, for the guida:nce of the judge 
in fixing the probative value of the testimony, to look for corroborative 
facts and circumstances to sustain the plaintifï's allégation. As said 
by Mr. Justice Rodman, in Ferguson v. Haas, supra : 

"It is hard to conceive of a case which could be founded on words only, 
without some corroborating facts and circumstances." 

When it is shown that the person, in whose behalf it is alleged the 
trust was declared, paid the considération upon which the title passed, 
the court finds but little difficulty in attaching the trust. It is some- 
times said that, in such cases, a resulting trust, in favor of the party 
paying the considération, is implied. When the grantee does not take 
possession, and permits the person alleging the déclaration of trust 
to do so, and retain possession, paying no rent, a trust will be attached ; 
this conduct being consistent with the allégation that the holder of the 
légal title was not the beneiàcial owner. The testimony in this case 
shows that Bemis & Vosburgh paid every dollar of the considération, 
about $135,000. H. C. Bemjs took possession, by his agent, Mr. 
Palmer, and received the rente and profits. When we seek for facts, 
circumstances, or conduct on the part of H. C. Bemis, inconsistent with 
absolute ownership, conduct on the part of the Trenchards consistent 
with the claim asserted by the plaintifï, we find two circumstances 
relied upon by him. Thèse will be carefully considered. 

Before referring to the exécution of the receipt of July 22, 1910, 
and the loan of $4,500 February 8, 1912, it will be well to examine 
the correspondence between Bemis and tlie Trenchards, prior to the 
exécution of the contract with défendant Palmer, October 8, 1909. 
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Trenchard writes Berais & Vosburgh, May 8, 1909, that they arc 
offered a tract of land, that "the proposition looks good to us, and 
we want to arrange to finance it" — asking for a conférence. On May 
13th they write that they will meet Bemis & Vosburgh in Pittsburgh; 
that "the proposition looks very attractive" ; that they understand that 
they (Bemis & Vosburgh) would like to hâve Mr. Bemis become in- 
terested in 'Southern pine timber; thàt they think this a favorable 
opportunity to présent a proposition that will pan eut well. Later 
on they write, sending a description of the lands : 

"We are satisfled that a satlsfactory arrangement of this can be worked 
out. * * * We could eut this in about five years, and, by paying back at 
the rate of $2,500 a œonth, the timber could be pald for about as eut." 

On February 20, 1910, they write: 

"We would want to eut only enough to run the mlll whlle we were gettlng 
the log road into the timber further on, as it Is larger and glves the smaller 
timber near the rallroad a chance to grow. * * * It looks now as tC we 
would hâve to go into this timber some time in April, unless we can get more 
than we at présent expect to get where we are now cutting, so we would hope 
to hâve as little delay as possible." 

March 1,1910: 

"We will be ready to leave the terrltory of our présent logglng opérations 
about the middle of April, and when we finish where w^e are at présent log- 
glng it will take from a month to six weeks for us to move track and equlp- 
ment from hère and put clown some in Warren County timber, and, in addi- 
tion to this, the Seaboard Is always slow in putting down the sidings. 
• ♦ • We are especially anxious to bave everything in shape for a quick 
move, when the time cornes to transfer our logging outflt, as delay shuta 
down the sawmill and causes serious loss to us." 

April 18, 1910, H. C. Bemis writes Trenchard: 

"Tou did not state, in either letter, which route you considered préférable 
for a railroad. * • * i ajn gjad to note that you bave seeured some more 
timber, so that you can keep your mill running a month or two longer." 

On May 10, 1910, Bemis & Vosburgh write Mr. Palmer : 

"We suggested to Mr. Pugh that, possibly, the Trenchards' rallroad could 
be extended a few miles so as to reach their timber," etc. 

It is manifest, from thèse extracts, that it was expected that the 
Trenchards were to build a railroad to the timber, and that they were 
running short of other timber. I do not find any language in the 
correspondence indicating that they were to hâve any interest in or 
relation to the timber, unless they built the railroad. This explains 
why they were anxious that Bemis & Vosburgh should buy and con- 
trol this large body of land and timber, and corroborâtes the testi- 
mony of Bemis, Palmer, and Trenchard. Mr. Dent, who says that 
they were to share in the profits of the sale of the land and timber, 
without regard to building a railroad and manufacturing the lumber, 
also says that he cannot say that any positive agreement was made 
in regard to division — 

"in case timber was sold instead bf manufactured. It was not fixed as to 
how the timber was to be sold. W. E. & T. G. Trenchard were to build the 
rallroad. The railroad was to go from Littleton. * * * Nothing was said 
nbout dividing the profits in case the timber was sold, not manufactured." 
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In his letter to î>Ir. Robertson, February 5, 1913, in which he un- 
dertakes to state the whole transaction, and begins by saying, "Thèse 
people are lying, or I am mistaken," he says, among other things : 

"They wanted a purchaser who would buy this timber for W. E. & T. G. 
Trenchard, that they may bave a good supply of timber back of their mill, or, 
if this could not be done, they hoped to make a sale of thèse timber lands for 
whatever profit or cominlsslon there may bave been In it for them and Mr. 
Palmer; but the real object of the sale of the timber was to put a supply 
behind the Gumbérry mill, It mattered not who bougbt the timber. * • • 
The Trenchards were not to coustruct any railroad whatever, unless it was 
needed for the logging opérations. • * * The fact tbat the railroad was 
not built and the timber not manufaetured was no fault of the Trenchards, 
but they were always ready, willing, and anxious to begin opérations there, 
and, if Bemis & Vosburgh had allowed tbem to go ahead, it migbt not hâve 
been necessary for them to hâve gone into banliruptcy. The Trenchards 
thought ail the time that they were to be called upon to begin opérations there 
ut any time, and I thought so too, until they were advised by Mr. Bemis, the 
elder, tbat they must flrst fail and get rid of thelr creditors." 

Mr. Dent is contradicted in this statement, or inference, by the let- 
ter from the Trenchards to Bemis & Vosburgh, of June 24, 1910, in 
which they say that, unless some steps are taken immediately to ob- 
tain money for their running expenses and relieve them from the 
pressure of their creditors, they would be compelled to cease opérations 
at once. Although it is in évidence that they were on the verge of, 
and as it turned out were forced into, bankruptcy by other creditors, 
and appealing to Bemis & Vosburgh for assistance, they make no sug- 
gestion that they had any interest in the lands and timber in contro- 
versy. In the reply to this letter, Bemis & Vosburgh ask them to try 
to continue opérations for a short time and make a statement of their 
business, with a view to extending aid. There is no suggestion that 
they should fail. Nothing is found to sustain Mr. Dent's charge that 
they were endeavoring to devise a plan to aid the Trenchards to de- 
fraud their creditors, or that the Trenchards had any purpose to de- 
fraud their creditors. If, as testified by Mr. Dent, the terms of the 
contract between Bemis and the Trenchards were agreed upon at the 
time the agreement with Palmer was signed, October 8, 1910, it is 
difficult to understand why they did not then and there reduce them 
to writing. No explanation is suggested by Mr. Dent. It is manifest 
that Mr. Bemis desired to bave the terms of the contract with Mr. 
Palmer fixed. He says that at that time no definite terms had been 
agreed upon with the Trenchards, and in this he is corroborated by 
them and by Mr. Palmer; also by the.reason which he gives, that no 
definite terms had been fixed. 

It is conceded by every witness, sustained by the written évidence, 
and by every circumstance, that the Trenchards were unable, by rea- 
son of financial embarrassment, to build the railroad. There is not 
a scintilla of évidence that Bemis & Vosburgh refused to allow them, 
or prevented them from doing so. Mr. Dent is unfortunate in making, 
unnecessarily, an issue of veracity with every other witness who has 
testified in this case, in that the corresponderice between the parties 
contradicts him and corroborâtes them. In his letter, four pages o£ 
closely written typewriting, he excludes any suggestion that différences 
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between the other parties and himself may be accounted for by dif- 
férences of understanding or memory, but insists that they are "either 
lying" or he "is mistaken." It is difficult to separate those matters 
in respect to which he is "absolutely positive" from those in whiçh 
he is giving his conclusion or inference. He says that he dictated the 
letter and did not read it over. He concèdes that, if there are any 
mistakes in it, they are to be attributed to "my mistake or the stenogra- 
pher's mistake." Difficulty would be found in deducing from his 
testimony, and his letter, the terms of a contract sufficiently definite 
to enable a court to déclare a paroi trust. 

"The déclaration of trust, whether written or oral, must be reasonably cer- 
tain in its material terms; and this requisite of certainty includes thie sub- 
ject-matter or property embraced within the trust, the benefldarles, or per- 
sons in whose behalf it is created, the nature and quantity of interests which 
they are to hâve, and the manner in which. the trust is to be performed. If 
the language is so vague, gênerai, or equivocal that any of thèse neeessary 
éléments are left in real uncertainty, then the trust must fail." 2 Pomeroy, 
Eq. 1009. 

The court cannot make a contract for the parties. It can only en- 
force one made by themselves, the terms of which are clear and defi- 
nite. The plaintiff relies upon déclarations made by défendant T. G. 
Trenchard to his creditors, in regard to which several witnesses hâve 
testified. While I hâve given to this évidence careful considération, 
in weighing the testimony of Mr. Trenchard, it is clear that such 
déclarations,, made subséquent to the time the alleged contract was 
made, are not compétent to be considered as substantive évidence 
against défendants H, C. Bemis and Bemis & Vosburgh. They are 
only compétent to be considered as affecting the credibility of Trench- 
ard, to contradict his testimony. It is due him to say that they were 
made when he was endeavoring to satisfy the demands of his creditors, 
and when carefully examined are not, in any essential respects, con- 
tradictory of his testimony. However this may be, it is clear that a 
liability cannot be fixed upon défendant H. C. Bemis by déclarations 
made by T. G. Trenchard in his absence, and of which he had no 
knowledge. 

Plaintiff insists that Mr. Dent's testimony and his contention is sus- 
tained by référence to the transaction of July 22, 1910. The évidence 
bearing on this transaction cornes from Mr. Tasker Polk and Mr. W. 
W. Vosburgh. Mr. Polk is a practicing attomey of unquestioned in- 
tegrity, residing in Warren county. He was employed to examine the 
title, and draw the deeds for the lands purchased by H. C. Bemis. 
He says that Mr. W. W. Vosburgh and Mr. Palmer came to his office 
and showed hira the contract between them of October 8, 1909, and 
explained the situation and the relation which W. E. & T. G. Trench- 
ard bore to the property ; and they said that they were to build a rail- 
road, eut the timber, and share some of the profits. He advised them 
not to go into a contract of that kind — to pay them some money for 
whatever interest they had and "eut loose from them, and that was 
about ail that was said." He drew the receipt, drew ail of the deeds, 
attended to ail of the business, and never knew that they had any in- 
terest in the land. Mr. Polk's testimony excludes the suggestion that 
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the receipt was drawn with any purpose of withdrawing the interest 
of the Trenchards from their creditors. His advice was perfectly 
proper and wise. It is, in ail respects, corroborated by Mr. W. W. 
Vosburgh and Mr. Palmer. He says that the money was paid to com- 
pensate them for their services. 

It is insisted that what occurred between Bemis & Vosburgh and 
the Trenchards, before it was executed, shows that, while in form it 
was a full receipt for, and release of, any claim or interest of the 
Trenchards, it was not intended by either party to operate as a full 
release. This contention is based upon the correspondence between 
them before the paper was signed. Neither of the Trenchards were 
présent when Mr. Polk drew the receipt. When sent, with the offer 
to pay them $500 in satisfaction of any contingent claim they might 
hâve, they wrote Bemis & Vosburgh, asking for an explanation of 
their purpose, saying: 

"We somehow feel that your idea Is to protect both you and ourselves dur- 
ing our présent financial difficulties." 

To this they wired, "Release is for our protection," whereupon they 
executed the receipt and received the $500. This was some seven 
months prior to the adjudication of the Trenchards as bankrupts. If 
it were conceded that they had any légal or équitable right in the prop- 
erty prior to this time, it would be difficult to find in this évidence suf- 
fîcient basis for canceling the receipt upon the suggestion that it was 
intended to defraud their creditors. They had a right to release any 
interest or claim which they had for such considération as was agreed 
upon. Bemis & Vosburgh, acting under the advice of their counsel, 
wished to hâve a release of any possible claim which the Trenchards 
might set up, and were willing to pay $500 to secure it. The right of 
the Trenchards was really of no value. They were unable to build the 
railroad and manufacture the lumber; this being their only claim upon 
Bemis. They had rendered some service in bringing the parties to 
gether and examining the timber. 

It appears, from the évidence, that the Trenchards, after being ad- 
judged bankrupt, went to South Carolina and endeavored to engage 
in purchasing timber. Mr. Bemis says : 

ïhat they wrote him that if they could get some help they had an opportu- 
nity to make some money in South Garolina ; that he met T. G. Trenchard in 
Washington. "I was interested to see them do as well as they could, and get 
themselves on their feet, and I said: 'Tom, I hâve always Intended to do 
something for you on account of this opportunity that you lost in Warren 
county. You intended to go in there and make some money, but circum- 
stances iixed it so that you could not go ahead.' And I told him that I was 
going to help him out. I said that I was hard up for money, but would give 
notes. They said they felt that they had a purchaser that would buy at a 
nice profit, and I thought that it was a good chance to help them eut. I felt 
under a moral obligation to help them." 

He sent them his notes for $4,500, which they discounted, and gave 
him their note for the amount. The timber contract f ell through, and 
the note has not been paid. The letter of February 8, 1912, inclosing 
the notes, corroborâtes this testimony. The only suggestion that there 
was ai?y f raud in this transaction cornes from Mr. Dent, who says that 
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he saw a letter from Mr. J. W, Bemis, written from Florida, în whicb 

ha said, in substance, that; 

"We hâve decided to let you hâve thls money, but, until you get your 
affalrs straightened up, we had just better consider it as a loan instead of a 

paymeut." 

Trenchard dénies eyer receiving any such letter from Mr. J. W. 
Bemis, who is 80 years of âge and does not appear to hâve had any 
Personal connection with any of the transactions with the Trenchards. 
It is évident, both from Mr. Dent's testimony and the letter written 
plaintifï, that for some reason he is very hostile to défendants. With- 
out making any reflection on his credibility, his testimony, in many 
respects, is colored by his f eelings. The testimony of Mr. H. C, Bemis 
and T. G. Trenchard, and their bearing on the witness stand, is f rank 
and candid. Bemis concèdes that, if the notes for the balance due on 
sales of the land and timber are collected, he will make a profit out 
of the transaction of some $80,000. He invested $135,000 five years 
ago. It was unfortunate for the Trenchards and their creditors that 
they were unable to build the railroad and manufacture the lumber. 
They would doubtless hâve made a profit and been able to meet their 
obligations. Their failure to do so cannot be charged to any breacli 
of obligation on the part of H. C, Bemis, or Bemis & Vosburgh. 

Upon a careful considération of ail of the évidence, I am of the opin- 
ion that the plaintiff is not entitled to a decree. The cost will be taxed 
against the plaintiff, and a decree signed, dismissing the bill. 



In re NATIONAL HOME & HOTEL, SUPPLY 00. 
(District Court, E. D. Mlchigan, S. D. August 17, 1915.) 

1. Bankbuptcy <®=>140 — Eeclaiming Peopebty feom Teustee. 

Where a transaction betvveen a manufacturer and a retail dealer, 
adjudged a bankrupt, created a bona flde ageacy and consignment con- 
tract, vvhich was performed, the manufacturer could reclaim the mer- 
ehaiidise from the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. ®=>140.] 

2. Bankeuptct ©=140 — Eeclaiming Propeety feom Teustee. 

Where a contract between a manufacturer and a retail dealer, adjudged 
a bankrupt, was one of sale with réservation of title in the manufacturer 
as secuiity, but no proper instrument was flled or recorded, the manu- 
facturer could not reclaim the mex'chandlse from the trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 
219, 225; Dec. Dig. <S=14:0.] 

3. Bankruptcy <S=»140 — Eeclaiming Pkopeety ïeom Teustee. 

In determining whether a contract between a manufacturer and a re- 
tail dealer, adjudged a bankrupt, was one of agency and consignment, 
so that the manufacturer could reclaim the merchandise from the trustée, 
or a sale with a réservation of title as security, unaccompanied by any 
proper instrument flled or recorded, so that the trustée could retain the 
merchandise, the court must take into account what manner of contract 

^3jPor other cases sea same topio & KEY-NUMBBR in ail Key-Numbered Digeats & Indexes 



IN EE NATIONAL HOME A HOTEL SUPPLT CD. 841 

the parties intended to make, what they agreed to do, and the manner 
In whlch they carried It out in actually working under it. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. <©=»140.] 
4. Bankeuptcy <S=»140 — Reclaimino Pecpeetï feom Trustée — "Consiqn- 

MENT." 

A retall dealer opened negotiations wlth a seller of hand-painted china, 
suggesting consignments. The seller selected the merchandlse, shipped it, 
and kept the dealer supplied without orders from him. An accounting 
was given by the dealer after 30 days, and he was required to pay only 
for pièces sold. The merchandise remained the property of the seller 
until sold. The parties by conduet showed that they considered the 
transaction a consignment. The dealer presented to the seller an ac- 
counting, headed "Sold for [Seller]." The seller did not take out Insur- 
ance on the merchandise, which was commingled with other goods. The 
dealer failed to give the merchandise a separate department as agreed, 
but the seller was Igiiorant of It, and ail the merchandise bore the 
name of the seller. Ko person was defrauded by the transaction. Meld, 
that the merchandise was cousigned to the dealer, and, on his being ad- 
judged a bankrupt, the seller could reclaim articles on hand from the 
trustée, notwithstanding Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, as 
ameuded by Act June 25, 1910, c 412, 36 Stat. 838, and the trustée must 
also pay the proceeds of any merchandise sold by the receiver, and ac- 
eount for merchandise sold by the dealer prior to filing of pétition in 
bankruptcy and not accounted for ; so that the seller might participate 
to that estent as an unsecured creditor. 

[Ed. Xote.— For other cases, see Bankruptcy, Cent. Dig. |§ 198, 199, 
219, 225; Dec. Dig. ®=»140. 

For other définitions, see Words and Phrases, First and Second Séries, 
Consignment.] 

In Bankruptcy. In the matter of the National Home & Hôtel Sup- 
ply Company, banl<:rupt. Proceeding by Madeline Kaiser, doing busi- 
ness as the M. Kaiser Art Company, to reclaim from the trustée in 
bajikruptcy certain property. There was an order denying the péti- 
tion, and said Kaiser pétitions for a review. Reversed. 

Selling & Brand, o£ Détroit, Mich., for petitioner. 
Welsh, Crâne & Kahn, of Détroit, Mich., for trustée. 

TUTTLE, District Judge. A stipulated statement of facts consti- 
tutes the record herein. The follovving are the material facts taken 
theref rom : 

Prior to the transactions between petitioner and bankrupt, petitioner 
had sold hand-painted china to the firm of Osborne, Boynton & Os- 
borne on the usual terms of crédit. The members of the above firm, 
or some of them, later organized the bankrupt corporation. On Feb- 
ruary 22, 1913, bankrupt, through its président, H. F. Osborne, wrote 
petitioner as foUows: 

"Before going any further, would like to know if you would be in a position 
to give us your line for Détroit on the consignment basis, provlding we put in 
a nice department, and ran your line exclusive, for the American painted 
china, advertise it, and give it a separate department. You to keep us 
stocked with your complète line with enough pièces to supply the demand. 
We to give you an accounting of the stock at the end of each month, and 
remit for the pièces sold. To make a success of a Une of this kind, it should 
hâve a big showing, and proper advertising, and we do not feel that we could 

^ssFor other cases see same topic & KEY-NUMBER lu ail Key-Numbei-ed Digests & Indexes 
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go to thls erpense, and pay for the goods that were not sold In the 10 or 30 
days. This woiild not conflict with your arrangement witli your selling 
agency In Milwaukee, as this would be your naerctiandise until sold. We hâve 
this same arrangement with other veiy important lines from mannfacturers of 
very high class goods, and if it was not a good thing for tliem they certainly 
would not let us hâve the merchandise, and the same would apply to your 
goods. We would do everything in our power to market your Une to the 
very best advantage in Miehigan, and not bother your Wisconsin trade. If 
you cannot décide this matter right away, vvill leave same open untll I am 
in Milwaukee, and you can consider the same in the meantlme. If you think 
this would be a good thing for you, I will be very glad to send you a copy of 
mémorandum of agreement, such as we hâve with other flrms." 

On March 6, 1913, bankrupt wrote petitioner in part as follows: 

"You did not reply to my letter with référence to consigning a nice line of 
your ware for the retail trade, and take It for granted that you will not 
consider such a proposition, although I think you wlU make a mistake, as 
this department, if stocked with a nice line, would pay the both of us to be 
handled in this way." 

There were no further negotiations until April, 1913, when the prés- 
ident of bankrupt, in its behalf, interviewée! petitioner in Milwaukee. 
It was then orally agreed that the bankrupt should handie petitioner's 
merchandise in its store in Détroit, and that petitioner should ship 
goods to bankrupt upon "consignaient." Nothing was said relative 
to bankrupt purchasing goods on crédit. Bankrupt was to display the 
merchandise in its store, and advertise and sell it. The merchandise 
to be placed in bankrupt's store was to be suitable in quantity and 
variety to the probable demands of the Détroit trade. The terms out- 
lined in the letter of February 22, 1913, were substantially agreed upon. 
The testimony shows that the parties referred to the transactions as 
"consignments." The merchandise to be placed was to be petitioner's 
complète line, and not a sample line. The number of sets of each 
variety were to be suitable to the probable demands of the Détroit 
trade. It was agreed that petitioner was to remain the owner of the 
goods until sold ; that bankrupt was to render a monthly accounting, 
and remit according to list priées for ail merchandise sold. Nothing 
was said about the payment of f reight, but on the goods shipped bank- 
rupt paid same. Nothing was said limiting the right of bankrupt to 
retail sales, nor forbidding it to sell on crédit. There is no évidence 
that bankrupt sold any of petitioner's goods on crédit or at wholesale. 

Nothing was said requiring bankrupt to account for the identical 
money taken in for goods sold, or to keep said money separate, or to 
remit any portion of the identical money taken in. The bankrupt 
placed no orders with petitioner. Ail goods shipped were selected by 
petitioner. The following shipments were made pursuant to the fore- 
going arrangement: 

April 29, 191.S $367.40 

May 7, 1013 70.50 

May 10, 1913. 16.50 

June 21, 1913 60.50 

Total $514.90 

Petitioner testified her purpose in shipping merchandise to bankrupt 
was to secure an outlet for same in Détroit; that she was not satis- 
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fied to sell, and had refused to sell, bankrupt on the ordinary terms 
of crédit; and that she desired to protect herself. An officer of the 
bankrupt testified that bankrupt desired to carry petitioner's line, but 
did not wish to pay cash for same according to the usual terms o^ 
crédit. The invoice of shipment of April 29th is on petitioner's reg- 
ular printed form of invoice, and in ink is written thereon "Consign- 
ment." Printed on ail petitioner's regular form of invoice appears: 
"Terms net 30 days." The invoice of April 29th lists the goods and 
priées. 

Invoices of the shipments of May 7th and May lOth are on the 
regular printed form. UpOn receipt of such invoices, Osborne stamped 
one "Terms: On consignment," and the other "Mémo." "Mémo," 
in the business of bankrupt, indicated that the goods were received 
on consignment, or on a mémorandum invoice, as distinguished from 
purchases on regular terms of crédit. No débit was made to merchan- 
dise by bankrupt for any of thèse shipments, nor was petitioner cred- 
ited in bankrupt's Accounts Payable book for the amounts thereof. 
Bankrupt's system of bookkeeping was such that, when it purchased 
merchandise on crédit from âny one, Merchandise Account was debited 
on receipt of the goods and the shipper credited in the Accounts Pay- 
able book. The merchandise accounts of bankrupt were kept in the 
front part of Accounts Payable book, the index to which, however, 
shows that pages 230 to 256, which were in the back part of the book, 
were devoted to "consigned goods." This book consists of the regular 
printed Accounts Payable form. The pages from 230 to 256 were 
changed in ink and headed "Consigned Goods." Petitioner's account 
appears on page 236, whereon the four shipments are listed, and 
under the column bearing the printed word "Terms" appears in ink 
entry "Mémo" as to each shipment. Under the printed column head- 
ed "When Due" is entered in ink the words "When sold." 

On June 2, 1913, bankrupt rendered its first accounting, which was 
really for the month of May, inclosing petitioner an itemized list of 
petitioner's goods on hand on May 31, 1913, showing goods sold 
amounting to $30.08. Two per cent, was deducted, leaving $29.48 
marked as "Goods sold." A check for that amount was inclosed. 
This accounting bears the heading "May 31st, 1913, Stock M. Kaiser 
Art Company Merchandise on Hand." It also bears a notation, 
"Charge merchandise $30.08." 

Petitioner testified that nothing was agreed as to discount. Upon 
receipt of this accounting, petitioner inf ormed bankrupt that she desired 
an itemized statement of the goods sold, and under date of June 30, 
1913, bankrupt rendered its second accounting, listing goods sold dur- 
ing the month of June, amounting to $16.20, less 2 per cent, discount, 
leaving the amount $15.88. This accounting is headed "Sold for M. 
Kaiser Art Company," and also "Charge merchandise $15.88." The 
respective checks for thèse goods sold were drawn on the gênerai ac- 
count of bankrupt, and after the checks were sent out Merchandise 
Account was debited for the amount of such checks. Thèse débits ap- 
pear in the books, and are the only débits for petitioner's wares shown 
against Merchandise Account 
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Bankrupt advertised "Kaiser Art China" for sale, and displayed it 
with cardboard' signs placed on or near the same bearing the words 
"Kaiser Art China." Bankrupt sold at priées determined by it, and 
kept as its profit whatever it received over the invoice priées. The 
goods were not displayed in a separate department. Slips were kept 
oi ail sales, for the purpose of checking up what was sold. AU pe- 
titioner's china bore the name "Kaiser Art Company." 

There was on hand, at the time the receiver took possession, peti- 
tioner's goods amounting to $332.60 at list priées, a portion of which 
hâve been sold by receiver under stipulation with petitioner. No claim 
is made that sales by bankrupt did not pass title, but petitioner con- 
tends that such sales were made for her by bankrupt as agent, or as 
factor, or bailee. No instrument, either in the f orm of a chattel mort- 
gage or a conditional sale contract, was executed or recorded; the 
only agreement being as hereinbefore set forth. No rights of in- 
nocent third parties as subséquent purchasers or incumbrancers are 
involved, there being in question simply the rights of trustée as against 
petitioner. 

[1,2] The last word of our Circuit Court of Appeals on the ques- 
tions involved herein is announced in the matter oi John Deere Plow 

Company v. Mowry, 222 Fed, 1, C. C. A. . I hâve carefully 

analyzed that case in connection with the décision in Re Mishawaka 
Company v. Westveer, 191 Fed. 465, 112 C. C. A. 109 (Sixth Circuit). 
The question whether or not the agreement in the matter at bar con- 
stituted a conditional sale is not involved herein. It seems to me clear 
that the only question involved in this pétition is whether the transac- 
tion herein created a contract of agency and consignment, or whether 
there was an actual sale of petitioner's goods to bankrupt with a rés- 
ervation of title in petitioner by way of security. If it was a bona 
fide agency and consignment contract, and lived up to, then, as I 
understand the opinion in the John Deere Plow Company Case and 
the opinion in the Mishawaka Woolen Manuf acturing Company Case, 
petitioner is entitled to reclaim. If, however, the contract was one 
of sale with a réservation of title by way of security, and no proper 
instrument was filed or recorded, then the trustée is entitled to prevail. 

[3] In determining whether the contract was one of agency and 
consignment, on the one hand, or a sale with réservation of' title by 
way of security, on the other, it is apparent from the décisions of 
the courts, and especially those of our own Court of. Appeals, that no 
one test can be applied, but that each case must be carefully and sepa- 
rately considered. In the final analysis we must take into account 
what manner of contract the parties intended to make, what they 
agreed to do, and the manner in whîch they carried it out in actually 
working under it. Ail of thèse must be considered as an entirety, for 
the purpose of determining the. âctual character of the transaction. 

[4] In arriving at my final conclusion I hâve endeavored, with the 
assistance of counsel, to tabulate thevarious éléments présent in this 
case which would tend to support petitioner's claim that the agreement 
herein constituted an agency aiid consigriment, and also such éléments 
as wbiuld tend to establish the theory of the trustée that the transaction 
was a sale with title reserved by way of security. 
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Roughly speaking, the points in ïavor of petitioner's theory are as 
follows : (1) At the opening of negotiations consignments were suggest- 
ed. (2) Petitioner selected the merchandise shipped, and no orders 
were given by bankrupt ; petitioner keèping bankrupt stocked with her 
Une. (3) An accounting was to be given by bankrupt every 30 days. 
(4) Bankrupt was to pay only for pièces sold. (5) It was agreed that 
the merchandise sho'uld remain petitioner's property until sold. (6) 
The parties considered the transaction as a consignment, and treated 
the same as such in ail their dealings, substantially living up to the 
terms of the agreement. (7) There is no évidence that any person 
was defrauded as a resuit of the transactions. 

The points urged in f avor of trustee's contention are the f ollowing : 
(1) There was no réservation of title to the proceeds of the goods sold, 
nor was bankrupt required to keep separate or remit the identical 
money taken in on sales of petitioner's goods, and bankrupt com- 
mingled such proceeds with its gênerai funds. (2) Bankrupt paid the 
freight. (3) Petitioner's wares were not kept separate from other 
goods in bankrupt's store. (4) Bankrupt fixed the retail price and 
terms of sale. (5) Sales made by bankrupt of petitioner's wares con- 
veyed good title to the purchaser. (6) No express provision in the 
agreement relating to the retuming of Unsold goods. (7) Petitioner 
desired to protect herself. (8) Petitioner did not expressly reserve for 
herself the right to sell the goods. (9) Only the first invoice was mark- 
ed "Consignment" by petitioner. (10) There were no restrictions on 
the amount of goods bankrupt could sell, or as to the terms of such 
sales. (11) Bankrupt took a discount from the list price in remitting. 
(12) Good were shipped for the purpose of resale. (13) Bankrupt sold 
in its own name. (14) No accounting was had for the month of July. 
(15) Petitioner did not carry insurance on the merchandise. 

Counsel for the respective parties hâve cited in their briefs and in 
their argument a number of cases ; but, as I view the rule laid down 
in the John Deere Plow Company Case, thèse cases are only helpful in 
determining whether the présence or absence of certain éléments in 
a given case will tend to deny or tend to establish the contract of con- 
signment. A review of the points made shows, in favor of peti- 
tioner, that the parties contemplated the making of a consignment 
agreement, and never contemplated any other sort of an agreement. 
There is nothing in the record to show that they contemplated a sale 
of petitioner's wares to the bankrupt, or that the bankrupt should at 
any time incur any liability for goods not sold. In my opinion, at no 
time could petitioner hâve obtained a judgment against the bankrupt 
for goods not sold, on the theory that bankrupt was bound under the 
agreement to pay for same. There is nothing to indicate that the par- 
ties intended title to pass to bankrupt, and, unless the parties actually 
entered into a contract that in law amounted to a conveyance of title, 
petitioner must prevail. 

I consider the fact that there was no obligation on the part of the 
bankrupt to pay for any unsold goods, and no right reserved in the 
petitioner to compel bankrupt to pay there for, to be the greatest ob- 
stacle in the way of establishing a sale with a réservation of title as 
• coritended by counsel for trustée. I think the particular nature of the 
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wares in question is peculiarly adapted to a contract of consignment. 
While there is nothing in the record on the subject, we ail know that 
hand-painted china, like hand embroidery, is often handled as a side 
line and under an agreement of agency and consignment. 

In addition to the foregoing, and 'supporting petitioner's theory, the 
conduct of the parties, from beginning to end, shows, not only that 
they considered the ■ transaction a consignment, but that they actually 
in good faith lived up to the agreement that they had made and treat- 
ed the goods as consigned goods. 

It is only necessary to refer to the fact that the invoice of April 29, 
1913, on the regular printed form, was received by bankrupt, and 
bore an ink notation "Consignment."; The subséquent invoices, while 
not marked by petitioner as consignments, were treated as such by the 
bankrupt, who stamped thereon, when the same were received, a nota- 
tion that the same were on "Mémo" or on "Consignment." 

In its method of bookkeeping bankrupt treated the shipments as 
consignments. No charge was m3.de to the Merchandise Account upon 
receipt of the shipments,. nor was petitioner treated as a créditer for 
the amount thereof . The account wa^ kept in a separate portion of the 
merchandise book actually devoted to consigned accounts, and the 
printed form of the book was modified to show that fact. The ship- 
ments were listed in the consignment portion of the boolc, and there 
was written in ink, on the sheet thereof, the fact that the goods were 
on "mémo" and that the amounts of the invoices were due "when sold." 
The books of bankrupt were at ail times kept in such a way that a state- 
ment of assets and liabilities taken therefrom would not hâve shown 
thèse goods as an asset of bankrupt. 

The first shipment was made April 29, 1913, and the first accounting 
was on June 2, 1913, and the second accounting was on June 30, 1913. 
Bankrupt's first accounting was for the month of May, and was en- 
titled "May 31, 1913, Stock M- Kaiser Art Company Merchandise 
on Hand." Petitioner was not satisfied with that form of accounting, 
and demanded a list of the goods actually sold. An accounting of the 
kind requested was given for the month of June, on June 30, 1913, 
such accounting being headed "Sold for M. Kaiser Art Company." 
The term "sold for" is one used by brokers, agents, and consignées, 
and not by owners of goods. The merchandise account was then debit- 
ed for the first time for the amount of the goods sold. AU of this is 
inconsistent with the theory of a contract of sale, and consistent with 
a contract of consignment. 

Referring to the points raised by counsel for trustée, I do not think 
the fact that the bankrupt paid the freight prevents petitioner from 
recovering. The fact that petitioner took out no Insurance on the 
wares is not inconsistent with her contention. The same is true as to 
the fixing of the prices for sale at retail. It is évident that, although 
it was not expressed, it was the intention of the parties that the bank- 
rupt should hâve as its compensation or profit whatever it received 
for the merchandise sold over and above the prices listed by petitioner. 
While nothing was said giving the bankrupt the right to take the 2 
per cent, discount, yet the fact that this discount was given or taken 
would be équivalent to allowing bankrupt additional compensatign or 
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profit on goods sold. . The points as to freight, insurance, discount, 
and compensation are discussed by the court in Re Reynolds (D. C.) 
203 Fed. 162, 29 Am. Bankr. Rep. 145 ; EUet-Kendal Shoe Company 

V. Martin, 222 Fed. 851, C. C. A. , 34 Am. Bankr. Rep.'502 

(C. C. A., 8th Circuit, March, 1915) ; In re Columbus Buggy Com- 
pany, 143 Fed. 859, 74 C. C. A. 611, 16 Am. Bankr. Rep. 759 (Sth 
Circuit). 

While commingling of petitioner's goods with other goods in the 
bankrupt's store might, under some circumstances, assist one in de- 
termining just what the parties intended, it is not entitled to a great 
deal of weight in this case. Its force is considerably weakened 
by the fact that the promise of the bankrupt was to give petition- 
er's wares a separate department, and to advertise them and dis- 
play them. There is nothing to show that petitioner knew that this 
promise was not being fulfilled, and the distance of petitioner's rési- 
dence from bankrupt's place of business and the short time that inter- 
vened between the shipment of the goods and the filing of the pétition 
in bankruptcy would tend to négative such knowledge. Further than 
this, the necessity for ségrégation was lessened by the fact that the 
pièces were ail marked "Kaiser Art Company," and that signs bearing 
the name "Kaiser Art China" were displayed on or near the same. 

I do not attach much importance to the statement of petitioner that 
she desired to protect herself. It seems to me that this would be a 
natural and truthful statement for petitioner to make. Resort to a 
consignment contract was consistent for the purpose of protection, 
where it appears that there was no obligation on the part of the con- 
signée to pay for any goods not sold, and where the consigner had 
agreed to keep the consignée stocked with a complète Une of her wares. 

While it is true that the record does not show expressly that peti- 
tioner reserved the right to sell any of the goods consigned, neverthe- 
less there is nothing to show that she did not hâve that right. As I 
view the case, there was nothing to prevent either of thèse parties 
from, terminating this contract, and returning or requiring the return 
of the merchandise not sold, at any time. Perhaps, as a condition to 
petitioner's requiring the return of the goods not sold, bankrupt would 
be entitled to repayment of the freight paid thereon, or other proper 
disbursements made in reliance upon the agreement. It seems quite 
plain that petitioner could hâve changed the goods in the hands of 
bankrupt at any time ; but I do not consider that necessary to be de- 
cided in this matter. The agreement was lived up to almost in every 
particular, and the fact that no accounting was rendered for the month 
of July is not so important, when it is considered that the affairs of the 
bankrupt could not hâve been in a very good condition at that time, 
as the involuntary pétition in bankruptcy was filed on August 21, 
1913. 

It cannot be said that thèse goods were placed with the bankrupt for 
"resale." The arrangement plainly shows that there was never any 
intention of having the title pass to bankrupt; the intention being to 
place the goods in the hands of bankrupt for "sale" by the bankrupt 
as consignée, the title to the goods passing direct from the petitioner 
to the purchaser. It is true that no right was expressly retained bj 
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petitioner in the proceeds of the goods sold, nor was it expressly agreed 
that the identical proceeds were to be accounted for. It is held in 
the John Deere Plow Company Case that this f act was not controlling. 
While the proceeds of thèse sales were mixed with the bankrupt's 
funds, shps were kept of ail goods sold for the purpose of making the 
accounting, and as a matter of bookkeeping the funds were not mixed. 
The only remaining question is whether the trusteee in bankruptq^ 
herein has rights in the goods superior to those of the petitioner. It 
is urged that the amendment of 1910 above referred to gives the 
trustée title to thèse goods. I conclude from the language of our 
Court of Appeals in the Mishawaka Case, and in the John Deere 
Plow Company Case, that if thèse goods were placed on consignment 
and belonged to petitioner, the trustée would not take title thereto. 
This point was passed upon in Re Wright-Dana Hardware Company, 
211 Fed, 908, 128 C. C. A. 286, 31 Am. Bankr. Rep. 764 (C. C. A. 
Second Circuit, 1914), affirming (D. C.) 205 Fed. 335. 30 Am. Bankr. 
Rep. 583, wherein it was said (in referring to Bankr. Act, § 70 [Comp. 
St. 1913, § 9654], construed with the amendment to section 47 [section 
9631]): 

"We flo not, ho^^■eve^, understand that this clause includes or was intended 
to iuelude property in the haûds of a banlîrupt bàilee or of a bankrupt agent, 
who never had the title, but who may hâve had a right to sell the property for 
the benefit of hîs bailor or principal. It is impossible to give the act any sueh 
• ■oiistruction. The bailor caunôt thus be divested of his title." 

An order should be entered that the trustée deliver to petitioner ail 
Kaiser Art China now on hand, and that there should be paid to peti- 
tioner the proceeds of any of petitioner's china sold by the receiver, 
and an accounting should be had as to the china sold by fhe bankrupt 
prior to the filing of the pétition in bankruptcy, and not accounted for, 
so that petitioner might participate to that extent as an unsecured 
créditer therefor. For the guidance of counsel in other matters lately 
decided by me and by the référée, I do not wish to be understood as 
overruling any of the previous décisions in this district on other facts. 
This case is dedded upon the peculiar facts involved herein. 
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UNITED STATES v. HAMMOND. 
(District Court, N. D. California, Second Division. September 25, 1914.) 

No. 15130. 

1. Trial «©=^278— Instructions— Exceptions— Sutficienct. 

In the District Courts, an exception to a charge, in order to entitle a 
party to bave it entertained on motion for new trial, must be sufflciently 
distinct and spécifie to direct tlie attention of the court to the particular 
vice or error complained of, so that the court may see whether the ob- 
jection Is well-founded, and bave an opportunity, before the jury retires, 
to correct any error. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 686, 689; Dec. 
Dig. ©=278.] 

2. Tbial ©=278— Instructions— Sufficîency of Exception to Charge. 

In an action by the United States for the conversion of timber on 
public lands, where the court chargea on the measure of damages both 
as for a willful and for an innocent taking, the défendant excepting to 
such charge in the language: "We except as to the measure suggested 
by the court. We claim that the only measure that can exist under the 
circumstances is the value of the stumpage in the tree, and I thlnk youi 
honor's instructions add to it another élément" — such exception was 
not sufflciently spécifie to call the court's attention to error in its charge 
as on an innocent taking, urged on motion for new trial, slnce: (1) The 
charge covered two alternative propositions, there being nothing in the 
language of the exception to indicate whether it referred to the first rule 
stated, regarding the willful taking, or the second, regarding the innocent 
taking; while (2) if the exception sufficiently indicated its application to 
the charge on an innocent taking, it gave no suggestion of the defects 
which défendant claimed. 

[Ed. Note.^For other cases, see Trial, Cent. Dig. §§ 686, 689; Dec. 
Dig. <®=>278.] 

3. Public Lai^ds <®=>13— Damages— Timber on Public Lands. 

In the goverument's action for the conversion of timber on public lands, 
the measure of damages for a willful taking was the value of the timber 
in whatever condition it may bave been in at the time of its disposition 
or sale by the défendant, and, if the taking was innocent and under an 
honest belief of right, the damages were the différence between the ex- 
pense of manufacturing and the price for which the timber was sold. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 16-18; 
Dec. Dig. <S=)13.] 

4. Trial <S=>278—Instuuction— Exception— Sufficienct. 

Where, in the govemment's action for the conversion of timber on pub- 
lic lands, the court charged that in flxing the verdict the jury should in- 
clude interest on the value of any lumber converted, from the date of 
such conversion to the présent, at the légal rate of 7 per cent, the excep- 
tion reserved, "I except to your honor's instructions with regard to in- 
terest," was not suflieiently spécifie to call the court's attention to the 
criticism that the allowance of interest should hâve been left to the dls- 
cretionary judgment of the jury to entitle defeidant to rely thereon on 
bis motion for new trial, since the charge embraced two propositions, 
the right of the plalntiff to interest, and, second, the rate, while the ex- 
ception was not of a nature to indicate whether the exception was aimed 
at the discrétion fixed in the jury to award interest, or the rate at which. 
they should compute it. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 686, 689; Dec. 
Dig.- <g=:3278.] 

©rsPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
22G F.— 54 
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5. Teial (gs'SOS— Submission to Juky— Re-beading Testimont. 

Where, In the government's action for the conversion ot tlmber on pub- 
lic lands, tlie jury requested tlle fnrther reading of the évidence of a 
vsfitness, the suspension at the request of the jury of such reading, vvhen 
It reached a point where they aniiouiiced that their désire was satisfied, 
was not erroneous, since the object for whlch they had corne into court 
was accomplished, to refresh their memory, and the court was Jastified 
in orderlng the reading stopped. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 743 ; Dec. Dig. «S» 
S08.J 

At Law. Action by the United States of America against A. B. 
Hammond. Verdict for plaintiff, and défendant moves for new trial. 
Motion denied. 

Frank Hall, Asst. Atty. Gen., Benjamin L. McKinley, U. S. Atty., 
of San Francisco, Cal., and Thomas H. Selvage, Asst. U. S. Atty., of 
Eurêka, Cal., for the United States. 

Charles S. Wheeler and W. S. Burnett, both of San Francisco, Cal., 
for défendant. 

VAN FLEET, District Judge. The government brought this action 
to recover the value of a large quantity of timber eut from the pub- 
lic lands and alleged to hâve been converted to the use of défendant. 
The jury gave a verdict for the plaintiff, and the défendant now asks 
for a new trial. 

There are several grounds assigned in the pétition as involving er- 
ror, but the only points upon which stress has been laid in the prés- 
entation of the motion are two involving the correctness of the charge 
of the court upon the subject of the measure of damages. It appear- 
ing that ail the timber in question had been manufactured and sold 
before suit, the court charged the jury as follows: 

"If, under the principles I hâve stated, you flnd that the défendant, or 
any of the corpotatlons nanïed, acting under his direction and control, know- 
ingly and willfuUy eut and converted the timber mentioned in the complaint, 
or any part thereof, then the plaintiff is entitled to recover the market 
value of the timber so converted in whatever condition, it may hâve been 
at the tinie of its disposition or sale. 

"If you find that the défendant, or any of the sald corporations whlle 
acting under his direction and control, converted the timber mentioned In the 
complaint, or any part thereof, under the honest but mlstaken belief that he 
or they had the right under the law to eut and remove such timber, then 
in assessing the damages you will fix the value of the same at the time of 
conversion less the amount which was added to its value before sale ; In 
other words, if you find that timber was so eut and removed from lands of 
complainant and that there was added thereto certain value by reason of the 
manufacturing of sald timber into lumber for the market, then the measure 
of damages will be the différence between the expenses incurred in the manu- 
facturing of said lumber and the prlce for whlch it was sold in the market" 

This feature of the charge gives rise to the first objection urged. 
It is contended that it is erroneous in that, first, the measure of dam- 
ages when the taking is innocent iS not the différence between the ex- 
pense incurred in manufacturing the lumber and the price for which it 
is sold, but is the stumpage value only ; and, second, that the instruc- 

<g=3For other cases see same tople & KBY-NUMBER In aU Key-Numbered Dlgesta & Indexes 
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tion was inapplicable to the facts of the case because there was no évi- 
dence ofifered to show the expense of manufacture of the lumber. 

[1, 2] In the first place, I do not regard the exception reserved as 
sufficiently spécifie to point the court's attention to either aspect of 
the objection now urged, and, if that view be correct, it cannot now 
be availed of to challenge the propriety of the instruction in the par- 
ticulars complained of, even if otherwise well taken. The language 
of the exception is this : 

"Next, as to the measure of damages. We except as to the measure sug- 
gested by the court. We claim that the only measure that can exist under 
the clrcumstances is the value oî the stumpage in the tree, and I think your 
honor's instructions add to it another élément." 

It will be observed that the charge covers two alternative proposi- 
tions, the first applicable to a will fui taking, the second should it be 
found that it was unintentional or innocent. As to the first, no ques- 
tion is now made as to its propriety, the objection being aimed at 
the second, goveming an innocent trespass. But there is nothing in 
the language of the .exception that would indicate to the court whether 
it referred to the first rule stated or the second, and the court therefore 
could not know to which the objection was intended to apply. In its 
ternis it would apply to one as readily as to the other. But, more- 
over, if it may be said that the exception sufficiently indicates its ap- 
plication to the rule governing an innocent taking, it is whoUy lacking 
in any suggestion that it was aimed at' either of the defects now urged. 
It contains no intimation as to what improper élément was claimed to 
be included ; nor does it even remotely suggest the idea that the charge 
was, for any reason, deemed inapplicable to the facts. No question 
of procédure is better settled in thèse courts than that an exception 
to a charge, in order to entitle one to hâve it entertained, must be 
sufficiently distinct and spécifie to direct the attention of the court to 
the particular vice or error complained of, that the court may see 
whether the objection is well-founded and hâve an opportunity, before 
the jury retires, to correct the mistake, if one has been made. Thus 
in McDermott v. Severe, 202 U, S. 600, 610, 26 Sup. Ct. 709, 712, 713 
(50 L. Ed. 1162), discussing an exception to the charge of the court 
on the question of damages, where, as hère, the charge involved sev- 
eral distinct éléments, it is said : 

"The court's attention was not called to any particular In whîch this 
charge, which covers a number of éléments of damages, was alleged to be 
wrong, only a gênerai exception was taken to the charge as given in this 
respect. It has been too frequently held to require the extended citation of 
cases that an exception of this gênerai character will not cover spedflc ob- 
jections, which in fairness to the court ougbt to hâve been called to its at- 
tention, in order that, if necessary, It could correct or modlfy them. A num- 
ber of the rules of damages laid down In this charge were unquestionably 
correct, to which no objection has been or could be successfully made. In 
such cases it is the duty of the objecting party to point ont speciflcally the 
part of the Instructions regarded as erroneous. Baltimore & Potomac Ry. 
Oo. V. Mackey, 157 U. S. 72, 86 [15 Sup. Ct. 491, 39 U Ed. 624]. * * * It 
would be very unfalr to the trial court to keep such an objection in abey- 
ance and urge It for the first tlme In an appellate tribunal." 

And again in Mobile, etc., Co. v. Jurey, 111 U. S. 584, 596, 4 Sup. 
Ct. 566, 572 (28 h. Ed. 527), where the charge embraced two several 
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éléments and the exception f ailed to specify as to which it was intended 
to apply, it is said : 

"Conceding tliat the charge In respect to the rate of interest was eirroiieous, 
the judgment shonld not be reversed on accountof the errer. The charge con- 
talned at least two propositions: First, that the measure of damages was 
the value of the cotton in New Orléans, with interest from the tlme when 
the cotton should hâve been delivered ; second, that the rate of interest 
should be 8 per cent. It Is not disputed that the flrst proposition was cor- 
rect But the exception to the charge was gênerai. It was therefore inelïec- 
tual. It should hâve pointed ont to the court the précise part of the charge 
that was objected to. 'The rule is that the matter of exception shall be so 
brought to the attention of the court, before the retirement of the Jury to 
make up their verdict, as to enable the judge to corrct any error if there be 
any in his instructions to them.' Jacobson v. State, 55 Ala. 151. 

" 'When an exception Is reserved to a charge which contains two or more 
distinct or separable propositions, it is the duty of counsel to direct the at- 
tention of the court to the précise point of objection.' South & North Ala- 
bama B. Co. v. Jones, 56 Ala. 507. 

"So in Lincoln v. Claflin, 7 Wall. 132 [19 L. Ed. 106], thls court sald: 'It 
is possible the court erred in its charge upon the subject of damages In di- 
recting the jury to add interest to the value of the goods. * * * But the 
error, if it be one, cannot be taken advantage of by the défendants, for they 
took no exception to the charge on that ground. The charge is inserted at 
length in the bill. • * * It embraces several distinct propositions, and a 
gênerai exception cannot avail the party if any one of them is correct.' On 
thèse authorities we are of opinion that the ground of error under considéra- 
tion was not well saved by the bill of exceptions." 

The same principles are stated by Judge Rîorrow, speaking for the 
Court of Appeals for this Circuit in Montana Mining Co. v. St. Louis 
M. & M. Co., 147 Fed. 897, 909, 78 C. C. A. 33, and by Judge Gil- 
bert in Butte, etc., Mining Co. v. Montana, etc., Co., 121 Fed. 524, 
528, 58 C. C. A. 634. See, also, Springer, etc., Co. v. Fall<, 59 Fed. 
707, 8 C. C. A. 224 ; Stewart v. Morris, 96 Fed. 703, 37 C. C. A. 
562; Porter v. Buckley, 147 Fed. 140, 78 C. C. A. 138; Coney 
Island Co. v. Dennan, 149 Fed. 687, 79 C. C. A. 375 ; Central, etc., 
Ry. Co. V. Mansfield, 169 Fed. 614, 95 C. C. A. 142; Beiseker v. 
Moore, 174 Fed. 368, 98 C. C. A. 272. 

Within the principles of thèse cases, it would seem to be clear 
that the exception hère taken to the feature of the charge under 
considération is not such as to entitle the défendant to now urge the 
objections sought to be interposed. 

[3] But if we may regard the exception as sufïicient, in substance, 
to enable the court to consider the objections urged upon their mer- 
its, I think it will be found that the charge in the respect involved 
is fully in harmony with approved principles applicable to cases of 
this character. In Fine River Logging Co. v. United States, 186 U. 
S. 279, 293, 22 Sup. Ct. 920, 46 U Ed. 1164, where the question as 
to the proper measure of damages in such cases is exhaustively con- 
sidered, the court, referring to the previous case of Woodenware Co. 
V. United States, 106 U. S. 432, 1_ Sup. Ct. 398, 27 L. Ed. 230, as 
"décisive of the law in this cotlnection," say as to what was there de- 
cided: 

"The question was whether the liability of the défendant should be meas- 
ured by the value of the tiniber on the ground where it was eut, or at tne 
town where it was delivered. ■ It was held that where the trespass is the r&- 
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siilt of Inadvertence or mistake, and the wrong was not intentlonal, the value 
of the property when flrst taken must govern ; or, if the conversion sued for 
was after value had been added to it by the work o£ the défendant, he should 
be credited with this addition. Upon the other hand, if the trespass be will- 
fully committed, the trespasser can obtain no crédit for the labor expended 
mpon it, and is liable for its full value when seized ; and if the défendant 
purehase it in its then condition, with no notice that it belonged to the United 
States, and with no intention to do wrong, he must respond by the same rula 
of damages as his vendor would, if he had been sued. • * * The cases in- 
volving this distinction and in Une with the Woodenware Case are abundant, 
both in the fédéral and state courts, and are too numerous even for citation." 

The principles there stated will Be found reflected in their sub- 
stantive effect in the language of the charge given, which, although 
differing in phraseology to conform with the facts ofthe case, states 
essentially the same rule. Counsel says that the charge is erroneous 
because, in effect, it directs the jury to deduct from the selling price 
of the lumber the cost of manufacture and bring in a verdict for the 
différence, thus giving the plaintiff the benefit of any profit upon 
the business of manuf acturing and selling the lumber, whereas it was 
only entitled, if the taking was other than willful, to the value before 
manufacture. If the language will bear this construction, which is 
not conceded, there is a principle running through ail the cases, some- 
times implied rather than expressed, which the contention ignores, 
and that is that one committing a trespass by converting another's 
property, although innocently, is not entitled to reap a profit on the 
transaction. If the trespasser in such a case is permitted to retain 
ail that he has expended in enhancing the value of the converted prop- 
erty, he is getting ail the protection to which he is entitled. Thus in 
Winchester v. Craig, 33 Mich. 205, a leading case upon the subject, it 
is said: 

'•ïhe court under one branch of the charge instructed thei jury to allow 
the market value at Détroit, or Toledo, less the sum of money which de- 
fendants expended in bringing it to market. This, we think, was as favor- 
able as the plaintiff had any right in this case to expect. This was allowlng 
the plaintiff more than the value of the timber when It was flrst severed from 
the realty. It did not permit the défendants to recover any profit upon what 
they had doue, but protected them to the extent of the advances they had 
made ; and this, we think, was correct." 

See, also, Trustées of Dartmouth Collège v. International Paper Co. 
(C. C.) 132 Fed. 92. _ 

As to the point that the instruction was inapplicable to the facts of 
the case, I deem it suffîciently answered by the record. 

[4] The second objection urged against the charge is based upon 
this language on the subject of interest: 

"In tixing the amount of any verdict you may flnd for the plaintiff, you 
should include interest on the value of any lumber so converted from the 
date of such conversion to the présent time. ♦ ♦ * The rate of interest is 
the légal rate of 7 per cent." 

The exception reserved to this portion of the charge was in thèse 
words, "I also except to your honor's instructions with regard to 
interest." 

It is obvious, I think, that this exception is insufficient within the 
principles of the cases above cited, and particularly Mobile, etc., Co 



854 226 FEDERAL REPORTER 

V. Jurey, supra; the latter case being precisely apposite in the nature 
of the question involved. As in that case, the charge hère embraces 
two distinct propositions on the subject to which it relates : First, 
the right of the plaintiff to interest, and, second, the rate by which it is 
to be estimated. The criticism now made is, not that plaintiiï was 
entitled to interest in no event, but that its aiïowance should, under 
the circumstances, bave been left to the discretionary judgment of the 
jury. But manifestly the language of the exception is not of a nature 
to convey any such significance to the mind of the court, nor indi- 
cate whether the objection was aimed at the direction to award in- 
terest or to the spécification of the rate at which the jury should 
compute it. Had the court's attention been arrested to the ob- 
jection now urged, it would hâve been a very easy matter to modify 
its language to avoid the criticism had it been deemed correctly found- 
ed. But although the prayer of the bill was amended at the trial 
to include the demand for interest, and plaintiff's requested instruc- 
tions included one for its allowance, those of the défendant were si- 
lent on the subject, and the charge was framed upon the assumption 
by the court that its allowance was a matter of right. Moreover, 
the spécification of the rate of interest, having been inadvertently 
omitted from the charge, was added by the court at the suggestion 
of counsel for the government before the jury retired, and neither 
then nor thereafter in taking his exceptions did défendant suggest 
any objection to the direction on the subject, other than the gênerai 
exception above noted. Under the circumstances, I think the assertion 
of the objection now made must be held as unavailing. 

In view of this conclusion, it would subserve no useful purpose to 
discuss definitely the question strongly mooted between counsel wheth- 
er the objection now urged, if properly raised, would be well taken. 
It may be suggested that, while the question seems left in some doubt 
and différence in the fédéral courts, whether interest in the absence 
of statutory sanction is allowable as a matter of right, the rule of the 
charge is the generally prevailing one (Sedgwick's Eléments of Dam- 
ages [2d Ed.] p. 137; 1 Sedgwick on Damages, 631; Joyce on Dam- 
ages, vol. 2, p. 1261, § 1105; Sutherland on Damages, vol. 2, p. 969, 
§ 355), and is that prescribed by statute in this and most of the other 
States. Thèse suggestions are made merely to illustrate that the ques- 
tion in controversy is a close one, and the case therefore essentially 
one where the exception should bave been such as to specifically direct 
the attention of the court to the précise objection intended to be raised. 

[5] As indicated, the other errors assigned hâve not been strongly 
urged and do not call for extended notice. As to the suspending, at 
the request of the jury, of the further reading of the évidence of the 
witness Hathaway, it clearly, in my judgment, involved no prejudicial 
error. The évidence was being read solely to refresh the memory of 
the jury, and, when it reached a point where they announced that their 
désire was satisfied and they wished to hear no more, the object for 
which they had come into court was accomplished, and the court was 
justified in ordering the reading stopped. Presumptively the jury ex- 
pressed this désire because they remembered the évidence of the witness 
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in other respects. The case is unlike that of Hersey v. Tully, 8 Colo. 
App. 110, 44 Pac. 854, relied on by défendant. There the court against 
'che objection of défendant directed what évidence should be read to 
the jury. Hère the évidence was read with the consent of both parties 
until the point where the jury announced themselves satisfied. Log- 
ically, could the reading not hâve been stopped then, it could not, with 
any more propriety, hâve stopped short of reading ail the évidence 
taken. As suggested by the court at the time, it was a question of the 
extent to which the jury felt they were in need of having their minds 
refreshed, as they had heard the entire évidence from the witness 
stand. 

As to the point made that the évidence was insufficient to justify 
the verdict, I am satisfied that a reading of the record will disclose 
that this is without substantial merit. 

Thèse are ail the points made, and I find nothing in tliem to war- 
rant the court in granting a new trial. 

The motion is, accordingly, denied. 



PHCENIX-BUTTES GOLD MINING CO. v. WINSTEAD et aL 
(District Court, N. D. Callfomia, Second Division. April 9, 1914.) 

1. Equity ®=>315 — Pleading — Answeb — Veeification — Objection. 

Where the answer raised the question of the court's jurisdictlon, which 
the court was bound under the statute to take cognizance of independent- 
ly of a plea, Its failure to conform to Equity Rule No. 31 (old), In that it 
was not certified by counsel or separately verifled, was immaterial. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 617, 619; Dec. 
Dig. ©=5315.] 

3. Courts ®:=>316 — United States Courts — Collusion — Dismissal. 

On a bill by a minlng company against citizens of Califomia, évi- 
dence held to show that ttie action was collusive, in that the plaintiff com- 
pany was organized under the laws of Nevada by citizens and résidents 
of California for the purpose of conferring jurisdiction on the District 
Court on the ground of diversity of citizenship, so that the court was 
without jurisdiction and would dismiss the bill. 

[Ed. Note.— For other cases, see Courts, Cent Dig. S 862; Dec. Dig. 
<S=>316.] 
3. Courts <S=3325 — Jurisdiction — Dismissal — Waiveh. 

In such case, it was not Inéquitable to permit the défendant to take 
advantage of the objection that the bill had been coUuslvely brought 
after he had voluntarily gone to trial on the merits and taken his chances 
upon a favorable issue, since the matter was not within the discretionary 
I>ower of the court, and since defendant's action was consistent with the 
légal proprietles. 

LEd. Note. — For other cases, see Courts, Cent. Dig. § 884; Dec. Dig. 
®=>325.] 

In Equity. Bill by the Phœnix-Buttes Gold Mining Company against 
Charles J. Winstead and others. Dismissed. 

James L. Crittenden, of San Francisco, Cal., for plaintiflf. 
Frank R. Wehe, of San Francisco, Cal., and W. I, Redding, of 
Downieville, Cal., for défendants. 

jgssFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digeats & Indexes 
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VAN FLEET, District Judge. This is a bill filed hère by the plain- 
tiff, a corporation organized under the laws of the state of Nevada, to 
quiet its alleged title as against the défendants, résidents and citizens 
of the State of California, to certain mining property situated in the 
county of Sierra in this state, and to enjoin the défendants and each 
of them from further asserting an interest in or title thereto. Cou- 
pied with matter responsive to the merits, the answer of défendant 
Winstead sets up a plea or challenge to the jurisdiction of this court 
and the right of the plaintiff to maintain the action therein upon 
the ground that the action is collusive, it being alleged, in substance, 
that plaintifï was organized under the laws of the state of Nevada by 
its présent stockholders, ail résidents and citizens of this state, and 
was given a conveyance of the property described in the bill, solely 
for the purpose of conferring jurisdiction of the action upon this 
court; that the conveyance of the property was fictitious and had 
for the purpose of giving color to such jurisdiction as of a case 
of diverse citizenship, whereas such steps were taken as the resuit 
of a conspiracy between said parties for the purpose of securing a 
trial of their rights to the property away from the locality where it 
is situated, to give them an advantage over défendants; and that 
the real jurisdiction of the action is in tlie superior court of Sierra 
county. 

[1] Without the question of its jurisdiction being brought to the 
attention of the court for preliminary disposition, the cause was re- 
ferred to the standing master to take the évidence and report findings 
of fact and conclusions of law ; but, upon the hearing coming on 
t)efore the master, the plaintiff objected to a considération by him of 
that question and asked that it be ignored, upon the ground that 
that feature of the answer did not conform to Equity Rule No. 31 
(old) in force when the pleading was filed, in that it was not certi- 
fied by counsel or separately verified. The master properly ruled that 
as the question was raised by the answer, and was one which the 
court was bound under the statute to take cognizance of independently 
of a plea, the formai sufficiency of the pleading under the rule was not 
material. Williams v. Nottawa, 104 U. S. 209, 211, 26 L. Ed. 719; 
Lehigh Mining Co. v. Kelly, 160 U. S. 327, 16 Sup. Ct. 307, 40 L. Ed. 
444; Miher & Lux v. East Side Canal Co., 211 U. S. 293, 29 Sup. Ct 
111, 53 L. Ed. 189. And, as the order of référence was gênerai and 
covered ail the issues, he should proceed to take the évidence upon 
that question with the others and include it in bis findings. The case 
proceeded to a hearing and report, and on the question of the juris- 
diction the master found: 

"Eleventh. That said Phœnix-Buttes Gold Mining Company was formed, 
organized, and incorjwrated as a corporation by and under the laws of the 
state of Xevada in good f aith by the Incorporators liiereof, and was not so in- 
corporated for the purpose of giving this court jurisdiction of tliis action or 
to defeat, or for the purpose of defeating, the jurisdiction of the said su- 
perior court of the county of Sierra." 

The défendants bave excepted to this fînding as unsupported by 
the évidence, and, after a careful and painstaking examination of the 



PHOBNIX-BUTTES GOLD MINING CO, V. WINSTEAD 857 

évidence in the record, I am reluctantly constrained to the conclusion 
that the exception must be sustained. 

The master's findings are accompanied by an opinion embodying 
a discussion by hitn of the évidence upon which his findings and con- 
clusions are based, and with référence to the subject of this particular 
finding, after some preliminary remarks as to the manner of raising 
the question, he says: 

"l'rior to the formation of the complainant corporation, it appears that a 
corporation had been organlzed under simllar name, a corporation of Cali- 
fomia, by the Kane heirs and others for the purpose of taking over this prop- 
erty ; the conveyance was never made, and some months later the complain- 
ant corporation was organized and acquired the property in suit. The only 
évidence which goes to show a fraud on the jurisdietion of the court is that 
of the witness Daveler, who was président of the first corporation and was 
left out of the second. He testifies rather indeflnitely to a conversation with 
Wittenmyer, then an attorney for the Califomia corporation, that 'they were 
going to attempt to organize under the laws of the state of Nevada or some 
other state in order, if there is a lawsuit, to hâve It tried in the fédéral court' 
Mr. Wittenmyer does not support him further than to say that he had dis 
cussod it with Mr. Daveler but advised against it." 

And after referring to the testimony of the incorporators of plain- 
tiflf, in substance that they incorporated under the laws of Nevada 
on the advice of their attorney so that the stock could be made non- 
assessable, he briefly concludes: 

"It is apparent that thèse ladies incorporated in good faith under the laws 
of another state for reasons which their attorney deemed proper, and as they 
had a right to do, and not to defeat the jurisdietion of the state court in 
Sierra county." 

While the finding of the master is not to be lightly set aside or dis- 
regarded, and his views as expressed in his report are justly entitled 
to great respect, thèse considérations should not deter the court from 
correcting manifest error in his conclusions, either of fact or law. In 
this instance the statement by the master of the purport and effect 
of the évidence upon which he bases his finding does not, in my judg- 
ment, fully or acîequately présent the case. It fails to take account 
of some of its most material and serious aspects directly affécting the 
question involved in the finding, and indicates that the master has 
unconsciously permitted his mind to give undue effect to déclarations 
largely of a négative character by interested witnesses, to the exclu- 
sion of very significant facts and circumstances, largely uncontroverted, 
growing out of the relations of the parties to the property and to each 
other at and prior to the taking of the steps which constitute the sub- 
ject of inquiry and which are, I think, of a nature that cannot justly be 
ignored in passing upon the bona fides of the transaction. This will be 
better appreciated, perhaps, from a more full and complète statement 
of the facts disclosed in the somewhat voluminous record. 

August C. Busch was for some years the owner of ail the property 
in suit, consisting of valuable mines and mining claims, quartz mills 
and other buildings, flume, water, and water rights connected there- 
with. Busch got into financial difficulties while working the property, 
and liens were asserted against it by the miners, and litigation to en- 
force thcrn foUowed. As a resuit, the property passed under fore- 
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closure into the hands of a trustée for the benefit of the lienholders, 
and Busch went into bankruptcy. After repeated efforts of the 
trustée to dispose of the property at a higher figure, it was finahy 
taken over by James Kane for a considération of $4,000. Kane had 
been a close and warm friend of Busch and his wife for many years in 
Sierra county, and there is évidence tending to show that Kane, who 
had removed to San Francisco, bought the property, not so much for 
his own benefit as to help Busch, and that the latter or Mrs. Busch was 
to hâve an interest in anything that could be reahzed f rom a sale or dis- 
position of the property over the amount paid by Kane. While the 
deed was taken in his name, he never worked the property nor per- 
sonally took it into his possession. He sent the deed to Busch, who 
took over the possession from the trustée, and Kane left the property 
in the possession and care of Busch up to the time of the latter's death, 
who did some work upon it and expended his own money in keeping 
it in repair. Up to the time of Busch's death in 1905, repeated efforts 
were made by Busch and Kane to find a purchaser for the property, 
but withûut success. 

On the death of Busch, the défendant Winstead, a foster son of 
Busch, who had been raised in his family, took possession of the prop- 
erty in behalf of the claimed rights of his foster mother, to whom 
Busch had deeded his rights, and without apparent dissent or inter- 
férence of Kane continued the care and protection of the property, do- 
ing some work in keeping the property in order and generally looking 
after it. During the life of-Kane the latter and Winstead made fur- 
ther efforts to dispose of the property, and in thèse efforts, while claim- 
ing that he was the sole owner of the property, Kane's acts and déc- 
larations tended clearly to indicate that he was desirous of disposing of 
the property, not only for sufficient to get back the money he had in- 
vested in it, but to leave something for Mrs. Busch. Kane died in 1907, 
leaving no will, and the légal title to the property standing in his name 
devolved upon his next of kin, certain sisters, nephews, and nièces, who 
may be designated herein, as in the master's report, as the "Kane 
heirs," or Kane interest. Mrs. Busch subsequently died, leaving one- 
half of her asserted interest to Winstead, and he became her executor. 
Winstead continued to care for the property after the death of Kane 
and Mrs. Busch, and on two occasions relocated the water rights to 
keep them from being jumped. After the death of Kane, his heirs, 
finding Winstead in possession of the property and claiming an in- 
terest, with knowledge of the circumstances entered into negotiations 
with him to settle their respective rights, the resuit of which was a 
tentative agreement with Winstead that he should receive $12,500 
and certain shares of stock in a corporation to be formed to take 
over the property and work it, in considération of which Winstead 
was to surrender the possession of the property and deliver up the 
keys to the tunnels and buildings then held by him. This was early 
in 1910. Thereupon the Kane interest, apparently in accordance with 
their arrangement with Winstead, proceeded and organized a cor- 
poration under the laws of California, called the Phoenix Quartz Min- 
ing Company, to take title to the property and work it. Five of the 
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incorporators were Kane heirs, one (J. S. Daveler) a friend taken in 
by reason of his expérience, and one (L. A. Wittenmyer) their at- 
torney; the two latter having but a nominal interest. Daveler was 
made président. This was on July 13, 1910, and the corporation im- 
mediately received possession of the property from Winstead and 
proceeded for several months to open it up and work it. No deed 
to the property was actually passed to the corporation, although the 
évidence tends to show that one was prepared; nor was any stock 
issued to Winstead or any part of the cash considération paid him, 
although the subject of his claimed interest was discussed by the 
directors and référence made in the minutes to the arrangement with 
référence to it. 

But not long after getting possession of the property the Kanes, 
for reasons which do not clearly appear, eniployed another attorney. 
The latter went to Sierra county to examine into the title and visit 
the property. This was in August or September, 1910, as nearly as 
the évidence discloses, and was in company with Mr. Daveler, the 
président of the California corporation, and Mr. Wittenmyer, its 
then attorney, who up to that time had also acted as the attorney for 
the Kane heirs. Mr. Daveler testifies that on their way down from the 
mine he had a conversation with Mr. Wittenmyer in which the sub- 
ject of reincorporating under the laws of Nevada was talked over be- 
tween them. The substance may thus be given in the language of the 
witness : 

"A. We were discussing in a gênerai way how matters were going at tlie 
mine, and that conditions were not satlsfactory. We had had the conversa- 
tion with Mr. Winstead about the settlement of the affair. Then Mr. Witten- 
myer said to me they were going to attempt to organize under the laws of the 
State of Nevada or some other state in order to get — if there is a lawsuit, 
hâve it tried in the fédéral court. * * • Q. And Mr. Wittenmyer made the 
remaria to you about incorporating under the Nevada laws? A. Not he hlm- 
self ; not that he was to incorporate, but that there was a proposai on, he un- 
derstood, to reincorporate under the laws ot the state of Nevada. * » * 
Some of the directors of the company were not satisfied with their attorney, 
and Mr. Wittenmyer as attorney for the company had l)een up there at the 
time Mr. Crittenden was there, and there was — he said that they were going 
to reincorporate under the laws of the state of Nevada, or some other state, 
in order to hâve jurisdiction in the fédéral courts." 

Mr. Wittenmyer, testifying on the same subject, with some apparent 
reluctance by reason of his previous relations with the Kane heirs, 
said in response to questions asked by plaintifï's attorney: 

"Q. Did you hâve any interview with Mr. Daveler in the cars or in the 
stage on your way down from Sierra City to San Francisco? A. I présume 
we did. Q. In which you stated that there was a proposition to Incorporate 
the company under the laws of another state with a view of conferring ju- 
risdiction upon United States courts? A. I would rather hâve the consent of 
the Kane heirs before I answer that question." 

Being reassured by the master, he said: 

"A. Well, the question was brought up, and it was stated, although I do 
not belleve there was any proposition to that efCect, It was stated at that 
time that the jurisdiction could by incorporating in the state of Nevada be 
conforred upon the United States courts. Q. Did you make that statement to 
Mr. Daveler? A- It was not a statement; it was merely as Mr. Daveler went 
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up to that place we disoussed a gre.at many other ttings. Among others was- 
tbe clalm of Mr. Winstead upon the property, and the question as to tSê 
(luieting of the title was discusseU, as to whether a suit to quiet title would 
quiet tlie title to the property ; and, if I recall it correctly, I said that I did 
net think It was vvorth the expeuse of going to quiet the title in the matter, 
that I thought it was far better, and my advice was, that Mr. Winstead's claini 
oe settled and adjiisted in the corporation without the suit to quiet title, and I 
think at that time he asked me about the jurisdiction it would be tried under, 
and I said it would be tried under the state courts in Sierra county, and he 
asked if it was not possible to hâve it tried in the United States court, and I 
said no, that it was impossible because it was not a controversy which the 
United States courts could take jurisdiction of, and then, if I recall correctly, 
he statert the case of some mining company of Nevada that had a claim that 
vs'as tried in the United States courts hère, and I stated the chances were it 
was a controversy between citizens of two différent states, under which then tbe 
United States would take jurisdiction if the value was over a certain amount. 
As far as any detinite statement was concemed, I do not believe there was 
any ; it was merely the discussing of certain conditions. Q. Was that stated 
by you, that you contemplated forming a corporation with that view, or that 
one was contemplated V A. It was not stated that it was, because I had al- 
ways advised against it." 

It was shortly after this, on October 3, 1910, that the plaintiff cor- 
poration was organized ; the articles of incorporation being subscribed 
on September 29th. The incorporators and directors were four mem- 
bers of the Kane interest and their attorney. Wittenmyer and Daveler 
were not included. The entire capital stock of the new corporation, 
excepting some 625 shares ■ to the attorney as representing his f ee 
for services, was ail issued to the Kane heirs in proportion to their 
respective interests in the property, and, in considération of this stock 
and the giving of two notes to members of the Kane interest who 
had advanced money to work the property, the Kane heirs con- 
veyed the property to the plaintifï corporation. Thèse steps were 
taken without notice to or knowledge on the part of Winstead, and 
with no provision for or apparent intention to take care of the interest 
claimed by him, but, as the circumstances clearly tend to show, with 
the purpose of ignoring him and not carrying out the arrangement 
or understanding previously had with him, through which the posses- 
sion of the property had been secured, although officers of the cor- 
poration had repeatedly assured him that everything would be ail 
right and the arrangement carried out. Thereafter on D'ecember 9, 
1910, this bill was filed. Two or three of the plaintifï's directors tes- 
tified with substantial identity that nothing was said at the meeting to 
organize plaintiff by their attorney or by anybody else about bring- 
ing a suit against Winstead or of incorporating under the laws of 
Nevada for the purpose of bringing any such suit; that they were 
advised by their attorney that their title to the property was perfect, 
and "to incorporate under the laws of Nevada for the protection of 
our Personal rights and interests and also to issue nonassessable stock, 
* * * that the incorporation laws of California were not advanta- 
geous," and that those of Nevada were better, "that as ladies were the 
principal incorporators our interests should be protected," and that 
they had never heard of a purpose to bring a suit against Winstead until 
he posted notices on the mine, claiming the water rights. 

One of them was on the stand, but was not interrogated on the sub- 
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ject, None of them stated any reasons, other than as above indicated, 
actuating them in making a conveyance of the property to the plain- 
tiff corporation. 

[2] Thèse facts as they présent themselves to my mind lend no sub- 
stantial support to the master's finding, but, to the contrary, tend by 
overwhelming weight to sustain the claim that the incorporation of 
plaintifif and the transfer to it of the légal title to the property was 
not in good faith, but was for the purpose of conferring an apparent 
jurisdiction upon this court, which does not in right exist. Aside from 
strong objection renewed hère to the formai sufficiency of the answer 
to raise the question of jurisdiction, which, as above indicated, is with- 
out merit, the great stress of the argument to sustain the finding is 
placed upon the évidence of plaintiff's incorporators that the purpose 
of conferring jurisdiction upon this court was never discussed between 
them, and that their action was solely in pursuance of the advice of 
counsel that they would thus protect themselves against personal lia- 
bility as stockholders in the corporation. Whether or not such advice 
correctly stated the law (as to which see section 15, art. 12, Const. Cal. ; 
section 322, Civil Code Cal. ; Von Horst v. American Hop & Barley 
Co. [C. C] 177 Fed. 976; Thomas v. Matthiessen, 232 U. S. 221, 34 
Sup. Ct. 312, 58 L. Ed. 577 [Suprême Court of U. S., decided Feb. 2, 
1914]) need not be considered; for, giving this évidence full effect for 
ail it tends to establisli, it is, I think, entirely overborne by the un- 
controverted facts as to the situation of the parties at the time, especial- 
iy when considered in the light of the évidence of Daveler and Wit- 
tenmyer, which, however indefinite as to détail, is in view of their re- 
lation to the parties very significant. Moreover, the évidence of plain- 
tiff's directors is not in itself satisfactory. It tends to little more than 
négative the open discussion of any such purpose by the parties con- 
cerned. It is enough to say that such purposes may be, and as a rule 
are, arrived at in other ways. The further objection that there was 
no reason at the time thèse steps were taken to anticipate the bring- 
ing of the présent action cannot, in view of the situation of the par- 
ties as to the property and the express understanding with Winstead, 
be seriously considered. It may be added that the élément of bad 
faith in ignoring the proposed agreement of settlement with Winstead 
is of no slight significance in determining the purpose with which 
those steps were taken. 

To my mind the facts bring the case clearly within the principles an- 
nounced in the cases of Lehigh Mining, etc., Co. v. Kelly, and Miller 
& Lux V. East Side Canal Company, above referred to (and the cases 
there cited), where it was held that the actions were properly dis- 
missed for want of jurisdiction by reason of collusion. The question 
is not whether the steps taken were formally sufficient to create the 
corporation plaintifif and vest in it the légal title to the property ; the 
question is whether those steps hâve been taken in good faith and for 
the genuine purpose implied by fîling the bill hère, or hâve been taken 
with a liew of having this court assume jurisdiction of a case which 
justly belongs elsewhere. Moss v. McCarthy (C. C.) 191 Fed. 202, 
207, 208. As stated in Miller & Lux v. East^ Side Canal Co. ; 
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"We do not intend by what bas been sald to quallfy the gênerai raie, long 
fistablished, tbat the Jurlsdiction of a Circuit Court, when based on diverse 
cltizensMp, cannot be questioned upon the ground merely that a party's 
motive in accjuirlng citlzenship in tlie state in which he sues was to invoke the 
jurisdlction of a fédéral court. But that rule is attended by the condition that 
the acquisition of such citizenship is real, with the purpose to establish a 
permanent domicll in the state of which he professes to be a citizen at the 
tluie of suit, and not fictitious or pretended." 

And as further aptly said in that case: 

"In the présent case, although the Nevada corporation appeared, upon the 
face of the record, to be the owner of the rights which the Californla cor- 
jKjration had asserted in the state court, it was, when thls suit was brought, 
only the représentative of the Oalifornia corporation and its stocliholders. 
Tlie latter corporation, holding ail the stock and having the same dlrectors 
and officers as the Nevada corporation, could control the suit brought by the 
Nevada corporation, and, in the event of a favorable decree, could hâve 
comijelled it to surrender or abandon ail its claims to the Californla corpora- 
tion, which was still in existence when this suit was brought" 

So hère, as is readily perceived, the parties organizing the plaintiff 
corporation, although not identical, were to ail essential intents and pur- 
poses the same as those who had organized the California corporation 
and possessed the same absolute control of the one as of the other. 
While the conveyance of the property was formally sufficient to vest 
the légal title in plaintiflf, it was but a transposition upon paper ; in- 
stead of holding the title in their own names, they now hold it in the 
name of a créature whose disposition of it can be wholly dictated and 
directed by them. At the conclusion of this litigation, they can re- 
quire a reconveyance to themselves, or hâve it transferred to the Cal- 
ifornia corporation, in accordance with their original design, as they 
may find most expédient for future purposes. 

Speaking of a situation not materially différent in its légal aspects, 
it is said in Lehigh Mining, etc., Co. v. Kelly ; 

"The conveyance to the Pennsylvania corporation was without any valu- 
able considération. It was a conveyance by one corporation to another cor- 
poration— the grantor representing certain stockholders, entitled coUeetively 
or as one body to do business under the name of the Virginia Coal & Iron 
Company, while the grantee represented the same stockholders, entitled col- 
lectively or as one body to do business under the name of the Lehigh Min- 
ing & Manufacturing Company. It is true that the technical légal title to the 
lands in controversy is, for the tlme, in the Pennsylvania corporation. It is 
also true that there was no formai agreement upon the part of that cor- 
poration 'as an artificial being, invisible, intangible, and existing only in 
contemplation of law,' that the title should ever be reconveyed to the Vir- 
ginia corporation. But when the inquiry involves the jurisdiction of a fédéral 
court — the presumption in every stage of a cause being that it Is without the 
jurisdiction of a court of the United States, unless the contrary appears from 
the record, Grâce v. American Central Insurance Co., 109 U. S. 278, 283 [3 
Sup. et. 207, 27 L. Ed. 932] ; Bors v. Preston, 111 U. S. 252, 255 [4 Sup. Ct. 
407, 28 L. Ed. 419] — we cannot shut our eyes to the fact that there exista 
what should be deemed an équivalent to such an agreement, namely, the 
right and power of those who are stockholders of each corporation to compel 
the one holding the légal title to convey, without a valuable considération; 
such title to the other corporation." 

And the court conclude : 

"Tlie arrangement by which, without any valuable considération, the stock- 
holders of the Virginia corporation organized a Pennsylvania corporation 
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and conveyed thèse lands to the new corporation for the express purpose — 
and no other purpose is stated or suggested — of creating a case for the 
fédéral court, must be regarded as a inere devlce to give jurlsdlctlon to a 
Circuit Court of the United States and as belng, In law, a fraud upon that 
court, as well as a wrong to the défendants. Such a devlce cannot recelve 
our sanction. The court below properly declined to take cognizance of the 
case." 

[3] The argument that it is inéquitable to permit the défendant to 
take advantage of this objection after voluntarily going to trial upon 
the merits and taking his chances upon a favorable issue is without 
point. The most obvions answer to this is that the case is not one rest- 
ing within the discretionary power of the court nor to be afïected by 
the course or disposition of a party. But, if it were, I would be una- 
ble to hold that défendant had lost his rights by reason of the course 
taken. He was involuntarily haled into a foreign jurisdiction and com- 
pelled to attend hère at a long distance with his witnesses. Having 
made his objection he refused to waive it, but, being hère, took his 
chances on the merits of his case. There was in this nothing essen- 
tially out of keeping with the légal proprieties. The fault in the sit- 
uation, if any, lies, I think, as much with the plaintiff as with the de- 
fendant, since primarily it was its duty to bring the question to the 
attention of the court before entering upon the merits. 

But, however that'may be, the question confronts us and cannot 
be ignored, and reaching the conclusion, as I hâve, f rom the foregoing 
considérations, that the case is one where the parties "hâve been col- 
lusively made" to confer jurisdiction upon this court, and that the 
case does not of right belong hère, ail the court can do is to dismiss 
it, and an order will be entered to that efifect 
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(District Court, N. D. Callfornla, Second Division. August 26, 1914.) 

No. 15259. 

h CosTs <g=>48 — United States Cotjets— "Want of Jxjeisdiction" — Paeties 
— Dismissal. 

Under Judicial Code, § 37 (Act March 3, 1911, c. 231, 36 Stat. 1098 [Comp. 
St 1913, § 1019]), providing that where a suit removed to the United States 
Circuit Court does not dearly Involve a dispute properly vrlthln its juris- 
diction, or the parties hâve been colluslvely made or jolned for the pur- 
pose of removal, the court shall dismis.s or remand the suit and make such 
order as to costs as shall be just, the dlsmissal of a blll which on its face 
made a case within the jurisdiction of the court on the giround of diver- 
sity of citizenshlp, because collusively brought by the plaintifl: as disclosed 
by the évidence on a master's hearing after answer filed, was not a dls- 
missal for "want of jurisdiction," and the court might allow défendant 
his costs. 

[Ed. Note.— -For other cases, see Oosts, Cent Dig. §§ 129, 192-210; Dec. 
Dig. ®=>48.] 

2. Costs €='4 — Act of Conoeess — CoNSTirnrioNALrrT. 

Congress, having full power to regjulate the jurisdiction of the Circuit 
Courts, was empowered to provide by Judicial Code, § 37, that, on dismiss- 

<g;s»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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al ot a case because coUusively brought In the CJlreuit Court, the court 
nilght make such order as to costs as should be just. 

[Ed. Note.— For other cases, see Costs, Cent. Dlg. §§ 2, 3, 109 ; Dea Dig. 

In Equity. Bill bj' the Phœnix-Buttes Gold Mining Company 
against Charles J. Winstead and others. Bill dismissed, and, from an 
allowance of défendants' costs, plaintiff appeals. Appeal overruled. 

See, also, 226 Fed. 855. 

James L. Crittenden, of San Francisco, for plaintiff. 
Frank R. Wehe, of San Francisco, for défendants. 

VAN FLEET, District Judge. [1] The bill in this case was dis- 
missed on the ground that the évidence disclosed that the cause had 
been collusively brought in this court by the plaintiff (Phœnix-Buttes 
G. M. Co. V. Winstead, 226 Fed. 855), and the question now present- 
ed is whether in such an instance the court may competently allow a 
défendant his costs. The theory of the plaintiff", in support of its ob- 
jection to the award of costs, is that the cause was dismissed for 
want of jurisdiction, and that in such a case the court's power extends 
only to a dismissal of the action, with no more right to adjudge costs 
than to pass upon the substantive questions presented by the bill. The 
contention is based on the authority of Citizens' Bank v. Cannon, 164 
U. S. 319, 17 Sup. Ct. 89, 41 L. Ed. 451, as the leading case, and oth- 
ers of like character, which hold, in gênerai terms, that where the 
action is dismissed for want of jurisdiction the court lacks power to 
award costs. That case and those referred to by the court as the 
foundation of the doctrine each presented an instance in which the 
want of jurisdiction appeared upon the face of the pleadings or rec- 
ord. Thus in Inglee v. Coolidge, 2 Wheat. 363, 4 h. Ed. 261, cited by 
the court, wherein the rule first found expression, the writ of error 
was ordered dismissed on the ground that there was nothing appear- 
ing in the record to show jurisdiction in the court to entertain it. 
Thereupon counsel for the défendant in error moved for costs, and 
the court, through Chief Justice Marshall, briefly answered : 

"The court does not give costs where a cause is dismissed for want of juris- 
diction." 

And in Hornthall v. The Collector, 9 Wall. 560, 566 [19 E. Ed. 560], 
cited by the court, the rule is stated thus : 

"Costs were improperly allowed in the court below, as the case was dis- 
missed for the want of jurisdiction on the face of the pleadings, and in such 
cases the gênerai rule is that costs will not be allowed In this court." 

But the présent case was not one in which the want of jurisdiction 
appeared from the face of the record. The bill ma de a perfect case 
within the jurisdiction of the court upon the ground of diversity of 
citizenship, and the infirmity was only disclosed in the évidence taken 
upon the hearing before the R-Iaster after answer fîled; and the dis- 
missal was had under the provisions of section 5 of the Act of March 

<@:=3Por other cases see same topio & KEY-NUMBER in ail Key-Numbered Diçests & Indexes 
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3, 1875, c. 137, 18 Stat. 472 (in force when the action was commenced, 
now section 37 of the Judicial Code), which provides: 

"That if, in any suit commenced in a Circ-uit Court or removed from a state 
court to a Circuit Court of tlie United States, it shall appear to the satisfac- 
tion of said * » * court, at any time after sucli suit bas been brouglit or 
removed tliereto, that such suit does not really and substantially Involve a dis- 
pute or controversy properly within the Jurîsdiction of said Circuit Court, or 
that the parties to said suit hâve been Improperly or collusively made or join- 
ed, either as plaintifCs or défendants, for the purpose of creating a case cogni- 
zable or removable under thls act, the said Circuit Court shall proceed no fur- 
ther therein, but shall dismiss the suit or romand it to the court from whlch 
It was removed as justice may require, and shall make such order as to costs 
as shall be just." 

In the first place, I do not regard a case dismissed in obédience to 
the requirements of this statute as one dismissed "for want of jurisdic- 
tion" in the sensé in which the expression is used in the above cases. 
There are two classes of cases specified in the statute as to which the 
court is admonished to "proceed no further" upon its being disclosed 
that the case falls within either: First, where it is found that "such 
suit does not really and substantially involve a dispute or controversy 
within the jurisdiction" of the court; second, where it is ascertained 
that the parties "hâve been improperly or collusively made or joined" 
to make a case apparently cognizable or removable under the act when 
in f act it is not. While as to the first class the defect is in its nature a 
jurisdictional one, it is not strictiy so as to the second. That is to 
say, as to the latter class there can be no doubt that the court would 
hâve power to entertain a case thus brought but for the fact that the 
statute has forbidden it; not, however, because of any formai defect 
of "jurisdiction," but because it is the pohcy of Congress that parties 
shall not hâve the right to be heard in thèse courts where collusion 
has been resorted to to secure it. But in the next place, assuming that 
the defect as to both classes may be properly said to be jurisdictional, 
there is an obvious distinction between the cases there provided for 
and the class of cases represented in the authorities relied on by plain- 
tiff. In the latter, as suggested, the defect is one which may always be 
detected by an inspection of the pleadings or record, and the case will 
be thrown out by the court either on suggestion of a party or on its 
own motion. In the cases provided for in the statute this is not so. In 
the first class there specified the defect may or may not appear on the 
record, and the défendant may be put to long and expensive efifort 
to make it manifest. In the second class the defect will rarely, if 
ever, appear on the record, since parties do not plead their own f raud, 
and it can only be disclosed by a showing on afïîdavit or by the évidence 
at the trial, as in the présent instance. Where parties are thus sub- 
jected to thé expense and annoyance of a showing or trial, it is but 
just that in a proper case they should hâve their costs ; and this Con- 
gress has recognized by the provision in question, leaving it to the 
discrétion of the court to make such ordér with référence thereto as 
"shall be just." 

[2] That Congress, to whom has been committed full power to reg- 
ulate the jurisdiction of thèse courts within the Constitution, had pow- 
er to make such provision, there is no question. The Mayor v. Cooper, 
226 F.— 55 
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6 Wall. (73 U. S.) 251, 252, 18 L. Ed. 851. And that tlie statute fur- 
nishes ample authority for the allowance of costs in such a case is fully 
sustained by authority. Hanrick v. Hanrick, 153 U. S. 192, 14 Sup. 
Ct. 835, 38 L. Ed. 685 ; Mansfield, etc., Co. v. Swan, 111 U. S. 379, 4 
Sup. Ct. 510, 28 L. Ed. 462; Cates v. Allen, 149 U. S. 451, 13 Sup. 
Ct. 977, Z7 L. Ed. 804; State of Tennessee v. Bank of Commerce, 152 
U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511; Neel v. Pennsylvania Co., 
157 U. S. 153, 15 Sup. Ct. 589, 39 E. Ed. 654; Cochran v. Montgomery 
County, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. Cas. 451 ; 
Industrial, etc., Co.'v. Electrical Supply Co., 58 Fed. 733, 7 C. C. A. 
471; Thurber v. Miller, 67 Fed. 371, 14 C. C. A. 432; Dougherty 
V. Yazoo Co., 122 Fed. 205, 58 C. C. A. 651; Southern Ry. Co. v. 
Thomason, 146 Fed. 972, 77 C. C. A. 170. While thèse cases repre- 
sent instances of remand, the statute puts both classes in the same 
category, and under its language the provision as to costs is equally ap- 
plicable to both. 
The appeal from the taxation of défendants' costs is overruled. 



In re HUNTER ARMS CO. 

HICE V. HUNTER ARMS CO, 

(District Court, N. D. New York. October 11, 1915.) 

Banebuptot <S=164 — Claims — CoEPonArE Fonds. 

Three corporations had interlocking directorates ; the directors of tlie 
Arms Company and the Paper Company being the same. The Paper 
Company sold its bonds to ralse' moùey to build a plant. Thèse funds 
were by its treasurer commlngled with the funds of the Arms Company. 
The thlrd corporation was considerably Indebted to the Arms Company. 
Thereafter it was agreed by a majority of the directors of the Arms Com- 
vany and Paper Company at an Informai meeting that the Paper Company 
ishould lend practically ail of the proceeds of the bond issue to the thlrd 
Company, and that the Arms Company should give it crédit on its books. 
There was no resolution or formai action. It did not appear that 
the thlrd company acquiesced in the agreement, or that any note or 
mémorandum was executed, although the Arms Company made crédit 
notations on Its books. Hcîd, in such case, the Arms Company could not 
escape Its liablUty to creditors of the Paper Company for the funds ; the 
transaction being too indeflnite and uncertain to constitute a contract 
whereby the Arms Company ceased to be a debtor to the Paper Company, 
the thlrd company taking its place. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. % 267; Dec. 
Dig. ®=»164.] 

In Bankruptcy. In the matter of the bankruptcy of the Hunter 
Arms Company. On review of allowance by the référée of the claim 
of Arvin Rice, as trustée in bankruptcy of the Hunter Bros. Paper 
Company. Order affirmed. 

Edwin J. Mizen, of Oswego, N. Y., for claimant. 
Nelson P. Bonney, of Norwich, N. Y. (Jas. P. Hill, of Norwich, N, 
Y., of counsel), for trustées. 

®=5For other cases see saine toplc & KET-NUMBER in ail Key-Numbered Digests & Indexes 
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RAY, Wstrict Judge. The claim presented and allowed, after setting 
forth the making of a trust mortgage by the claimant corporation, 

States : 

"That thereafter, and In or about the year 1906, there was duly issued and 
sold by said Hunter Bros. Paper Company, under and pursuant to said trust 
mortgage, to varions persons and purcbasers, bonds of said company aggre- 
gating in amount the sum of $82,000, the proceeds of which said bonds were 
duly received by said Hunter Bros. Paper Company from ttie purchasers 
thereof, and which said bonds wére so duly issued and sold, and the pro- 
ceeds thereof were si) received for the purpose of erecting a paper mill 
upon the af oresaid premlses of said Paper Company for the purpose of 
the manufacture and sale of paper; that in said year one; or more oj cer- 
tain officers of said Hunter Bros. Paper Company paid and delivered to 
said the Hunter Arms Company the moneys and proceeds so received and 
realized from the issue and sale of said bonds, and said the Hunter Arms 
Company toolî and received and had and received of one or more of the 
officers of the Hunter Bros. Paper Company said moneys and proceeds of 
said bonds so amounting to the sum of $S2,000, which said money and prop- 
erty was so had and received by said the Hunter Arms Company with notice 
and knowledge that the same were moneys and property of said Hunter Bros. 
Paper Company, and were not its moneys and property, and said the Hunter 
Arms Company took, received, and applied said moneys and property to ita 
own uses and purposes ; that no paper mill has ever been erected, either by 
Hunter Bros. Paper Company or by said the Hunter Arms Company, and said 
moneys and proceeds of said bonds hâve never been used for that purpose, and 
said the Hunter Arms Company has had, used, and applied said moneys and 
property to ita own uses and purposes; » * • that since the payment to 
and receipt by said the Hunter Arms Company of the moneys and proceeds of 
said bonds so amounting to the sum of $82,000 there has been paid upon the 
account of the principal thereof the sum of $23,000 and Interest to the 15th 
day of July, 1913, leaving due and owing from said the Hunter Arms Company 
to thls claimant the sum of $59,000, with interest thereon from the 15th day 
of July, 1913." 

Prior to the making of said mortgage and the issue and sale of such 
bonds to the amount of $82,000 there had been incorporated under 
the law of the state of New York, and existed, three corporations, the 
Hunter Arms Company (now bankrupt), the Battle Island Paper Com- 
pany (now bankrupt), and the Hunter Bros. Paper Company (now 
bankrupt); the Hunter Arms Company and the Battle Island Paper 
Company each having its principal place of business and offices at Fui- 
ton, Oswego county, N. Y. The Hunter Bros. Paper Company, so 
far as it had any place of business, and so far as it did any business, 
had same at Fulton, N. Y„ also. The principal business of the Hunter 
Arms Company was the manufacture and sale of guns or firearms, and 
the principal business of the Battle Island Paper Company was the 
manufacture of wood pulp for manuf acturing paper. Thèse two last- 
named corporations had existed some years prior to the incorporation 
of the Hunter Bros. Paper Company, which was organized and in- 
corporated in 1905, for the ostensible purpose of erecting a paper mill 
and manuf acturing paper;' but no mill was constructed and no busi- 
ness was done by it, except to acqui're a small parcel of real estate at 
Fulton, N. Y., of the value of $1,700, and early in 1906 to exécute the 
mortgage referred to and issue and dispose of bonds thereunder to 
the amount of $82,000. Some stock in this new corporation, Hunter 
Bros. Paper Company, was also disposed of. For brevity I will refer 
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to thèse corporations as the Arms Company, the Battle Island Com- 
pany, and the Paper Company. 

There were six brothers of the name of Hunter, Thomas Hunter, 
Samuel C. Hunter, James C. Hunter, William Hunter, John Hunter, 
and Robert B, Hunter. Thèse six brothers were the sole directors 
of the Hunter Arms Company. They owned the majority of its stock 
and controlled said corporation. Thèse brothers also owned stock in 
the Battle Island Company, but not a controlling interest. August 14, 
1905, this Hunter Bros. Paper Company was incorporated, with thèse 
six brothers as sole directors and subscribers for stock, each agree- 
ing to take and subscribing for 100 shares of its stock, which was 
to consist of 2,500 shares, of the par value of $100 each, and they 
continued to be the sole directors of said corporation down to 1913, 
except William Hunter, and were also the sole directors of the Hunter 
Arms Company. From 1905 to a short time prior to bankruptcy in 
1913, said Thomas Hunter was the président, both of the Arms Com- 
pany and of the Battle Island Company, and also treasurer of the 
said claimant, Hunter Bros. Paper Company. The officers of the 
Hunter Arms Company were Thomas Hunter, président, John Hunter, 
secretary, and j. C. Hunter, treasurer. The officers of the Battle Island 
Company were Thomas Hunter, président, John Hunter, secretary, and 
R. B. Hunter, treasurer. The officers of the Hunter Bros. Paper Com- 
pany were Robert B. Hunter, président, John Hunter, secretary, and 
said Thomas Hunter, treasurer. 

So far as appears, the business transactions of the said Paper Com- 
pany and of the said Arms Company, including meetings of directors, 
were had and held at the offices of the Arms Company, and its ac- 
counts, so far as it kept any, were kept on and in the bocks of the 
Arms Company. The Battle Island Company had separate books and 
offices of its own, and the Paper Company had a minute book of the 
transactions of its directors. The Arms Company and the Battle Island 
Company seem to hâve been doing an extensive business. The money 
that came into the hands of Thomas Hunter as treasurer of the Hunter 
Bros. Paper Company came from the sale of its bonds secured by mort- 
gage on this $1,700 parcel of real estate, to the amount of $82,000, 
and from the sale of stock, to the amount of $2,500. This company 
employed a superintendent for the mill they anticipated building, and 
a gênerai manager for such mill, and also architects and draughtsmen. 
The directors of the Arms Company and of the Paper Company being 
the same, the affairs and doings of both companies were discussed and 
determined upon at the same meetings. At one of thèse meetings the 
matter of a loan to the Battle Island Paper Company of $75,(XX) of 
the money derived from the sale of such bonds and stock of the Paper 
Company was discussed by the directors of such Paper Company. 
Thomas Hunter, John Hunter, Robert Hunter, and James C. Hunter, 
a majority of such directors, were présent. At that time it had been 
agreed not to erect the mill, at présent at least, and at this meeting 
Thomas Hunter, the treasurer of the Paper Company, said, "The 
Hunter Bros. Paper Company had this money," and he advised the 
loaning of it, $75,000 of it, to the Battle Island Paper Company. The 
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proposition was generally discussed. At least ône other présent ex- 
pressly approved in words, and the others made no comment or dis- 
sent. Ail the directors were then présent, except Samuel Hunter, who 
was thereafter advised of the transaction and made no objection. No 
formai resolution to this effect was drawn up, offered, or voted upon. 
When the money was received by Thomas Hunter as treasurer on the 
sale of bonds or stock of said Paper Company, it was deposited by 
such treasurer in the bank account of the Hunter Arms Company and 
to its crédit, and the Hunter Bros. Paper Company was given crédit 
for the amount on the books of the Arms Company, of which said 
Thomas Hunter was the président. This sale of bonds commenced 
February 1, 1906, and the last one was sold July 18, 1906. Ail of 
the $82,000 went into the bank account of the Arms Company, and 
that Company gave the Paper Conipany crédit for it, and this was donc 
with the knowledge of the officers and directors of both corporations, 
and as matter of law the relation of debtor and creditor was thus es- 
tablished. There was no conversion or misapplication of the fund so 
far as the Hunter Arms Company was concerned. As çnatter of fact, 
both corporations knew what was being done, and what was done, and 
no objection was interposed. This, of course, placed this money in 
the treasury of the Arms Company, and it became indebted to the 
Paper Company therefor, There is no évidence that the Arms Com- 
pany was to keep or hold the money in trust, or for safe-keeping, or 
as a separate or a distinct fund. In point of fact this money, coming 
f rom the Paper Company, was by the Arms Company mixed and com- 
mingled with its own funds. The Arms Company was receiving other 
moneys in its business, and depositing same with this in the same ac- 
count, and was drawing its checks thereon for ail of its business pur- 
poses. This was done with the knowledge and implied assent of the 
officers and directors of both corporations and no objection was inter- 
posed. 

At this time and thereafter there was an open and gênerai running 
account between the Hunter Arms Company and the Battle Island Pa- 
per Company ; but the Battle Island Company was to quite an extent, 
about $100,000, the debtor of the Arms Company mostly for money 
advanced to it, and at the time of the making of the alleged loan by 
the Hunter Bros. Paper Company to the Battle Island Paper Company 
such indebtedness exceeded the sum of $100,000. After the discus- 
sion and transaction at the meeting of the directors of said Paper Com- 
pany and of said Arms Company, and at which the président of the 
Battle Island Paper Company was présent, he being a director and an 
officer in ail three corporations, and at which meeting it is claimed it 
was agreed and assented to that the Hunter Bros. Paper Company 
would loan to the Battle Island Paper Company $75,000, and on or 
about the 31st day of December, 1906, the Hunter Arms Company in 
its account with Hunter Bros. Paper Company was credited $75,000 
as paid to the Battle Island Paper Company for and on account of 
Hunter Bros. Paper Company, and the Hunter Bros. Paper Company 
was charged by said Hunter Arms Company with such sum as paid 
to said Battle Island Paper Company, and later the Battle Island Pa- 
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per Company credited the said Hunter Bros. Paper Company with 
said sum of $75,000. No money or property was passed or delivered 
or actually paid over by the Hunter Arms Company to the ■ Battle 
Island Paper Company, or by the latter company to the Hunter Arms 
Company. It was ail done by book entries made on the books referred 
to. This transaction, or thèse transactions, or the making o£ such 
book entries, were known to the officers of ail three corporations. The 
entry of this transaction on the books of the Battle Island Paper Com- 
pany was not made until June 30, 1909. Mr. Thomas Hunter, the 
treasurer of the Hunter Bros. Paper Company, the président of the 
Hunter Arms Company, and also président of the Battle Island Paper 
Company on being cross-examined by Mr. Mizen, attorney for the 
claimant hère, testified as follows : 

"Q. It was assumed from that time forward tliat the Battle Island Company 
owed this $75,000 to the Hunter Bros. Paper Company, Instead of to the Hun- 
ter Arms Company? In other words, the Hunter Arms Company made entries 
on Its books to that efCeet? A. Yes, sir. Q. As a matter of fact, Mr. Hunter, 
the Battle Island Company didh't charge Itself on its books with this $75,000 
transfer until a long time aftèrward, did it? A. I don't know about that. Q. 
Look it up. A. I only know what the Hunter Arms Company did. Q. You 
were an ofïicer of the Battle Island Company? A. Yes, sir. Q. What offieer? 
A. Président. Q. And you were in 1907? A. Yes. Q. 1908? A. Yes. Q. 
1900? A. Yes. Q. Eeferring to the Hunter Bros. Paper Company in the 
Battle Island Paper Company books, does it not appear there that the Battle 
Island Paper Company did not 'assume this $75,000 on its books until the 
30th day of June, 1909? A. Yes,. sir. Q. Tw.o and a half years aftèrward? 
A. Yes ; if this is correct. Mr. Shanahan made it out. Q. You hâve no doubt 
about it? A. No, sir. Q. And on that day, June 30, 1909, an entry was made 
in the ledger of the Battle Island Paper Company charging the Battle Island 
Paper Company with the sum of $75,000, belng transfer of account from the 
Hunter Arms Company? A. Yes; credited the Hunter Bros. Paper Com- 
pany. Q. And that's the way the transaction appears on the books of the 
Battle Island Company? A. Yes. Q. And so far as the books of the Battle 
Island Paper Company are concemed that company did not assume responsl- 
bllity for this account until that day, June 30, 1909; Is that true? A. Yes. 
Q. And it on that day assumed it as a transfer of account from the Hunter 
Arms Company, and not from the Hunter Bros. Paper Company ; is that true? 
A. I don't know. Q. Kindly refer to the record. A. Yes, sir. Q. Is that 
true? A. Yes. 

"The Court: Referring to the $75,000? 

"Mr. Mizen: Yes. 

"Q. And in other words this transfer of $75,000 on the books of the Hunter 
Arms Company, under date of December 31, 1906, is simply a crédit which the 
Hunter Arms Company gave itself on its books on that day on account of its 
indebtedness against the Battlô Island Paper Company? A. On account of the 
Battle Island Paper Company's indebtedness against it. Q. Or to it, the 
Hunter Arms? A. Yes, sir." 

It also appears conclusively that the Hunter Arms Company paid 
interest on the bonds of the Hunter Bros. Paper Company and other 
expenses and debts of that company by its checks on thèse bank ac- 
counts wherein had béen deposited the money derived from sale of 
stock and bonds, and that, including the $75,000, more was paid out 
than was received. It also appears that after the Battle Island Com- 
pany was adjudicated a bankrupt, and after the appointment of a trus- 
tée fqr that corporation, Mr. Thomas Hunter, as treasurer of the 
Hunter Bros. Paper Company, made out and presented a claim against 
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that bankrupt corporation for this identical claim. He^ of course, knew 
ail the facts. There can be no question that the intention and pur- 
pose of those managing, controlling, and conducting the business and 
financial affairs of thèse three corporations were to release the Hunter 
Arms Company from its liability to the Hunter Bros. Paper Company 
to the extent of $75,000, create an indebtedness of the Battle Island 
Paper Company to the Hunter Bros. Paper Company in that amount, 
and reduce the indebtedness of the said Battle Island Paper Company 
to the Hunter Arms Company in the same amount. Was this donc? 

We hâve hère the three interlocking directorates of thèse three in- 
dependent corporations, It does not appear, and has not been con- 
tended, that the one was an agent, or adjunct, or instrumentality of 
another, or of the others. It is not established that the Paper Com- 
pany was a mère adjunct or instrumentality of the Arms Company. 
Intentional fraud on the bondholders of the Hunter Bros. Paper Com- 
pany is not charged. The Arms Company knew where the money 
derived from the sale of the bonds of the Paper Company came from, 
and that it belonged to that corporation. The Battle Island Company 
knew that the Arms Company owed the money to the Paper Company, 
and that it (the Battle Island Company) owed the Arms Company, and 
that the purpose was to make it a debtor of the Paper Company to 
the amount of $75,000, and at the same time reduce its indebtedness 
to the Arms Company by that amount. It was ail done by a process 
of bookkeeping or book entries, under the direction of said Thomas 
Hunter, holding the positions he did in the three corporations. If the 
Arms Company had paid the Paper Company $75,000 in cash, and 
the Paper Company had paid it over to the Battle Island Company, as 
a loan, and the Battle Island Company had then passed it back to the 
Arms Company as a payment on account, can there be any question 
that the claim of the Paper Company would be against the Battle 
Island Company, and not the Hunter Arms Company? If this had 
been done by a check of the Arms Company, delivered to the Paper 
Company, and indorsed by it over to the Battle Island Company, and 
delivered and then indorsed by the latter company back to the Arms 
Company, and delivered, would or would not the transaction hâve been 
légal, no bad faith or intent to defraud being shown? And, if so, is 
it material that neither cash nor check was actually handled and passed 
around? If by direction of the Hunter Bros. Paper Company this 
money which the Arms Company received was actually paid out by 
it for the purposes of the Paper Company, by giving crédits and mak- 
ing changes on its books, is it material that the money or a check did 
not pass from the one corporation to the other? To constitute a cor- 
porate act, and bind the corporation, it is not essential that the board 
of directors actually pass a written or a formai resolution, or enter it 
in its minutes. If a proposai is made, and a majority of the directors, 
a quorum being présent, assent to it, and the proposition is then acted 
on and carried out, the corporation is bound. 

Between February ly 1906, the date of the first sale of the bonds of 
the Paper Company, and December 30, 1906, the Hunter Arms Com- 
pany actually paid over to the Battle Island Paper Company the fol- 
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lowing sums from the mixed and commingled moneys of the Hunter 
Arms Company and the Hunter Bros. Paper Company, viz. : February 
7th, $3,500; March 31st, $3,000; April 5th, $1,000; April 9th, $3,- 
000; April lOth, $5,000; April llth, $3,000; April 17th, $5,000; May 
19th, $6,000; May 28th, $10,000 ; May 31st, $5,000; June 2d, $7,000; 
June 20th, $5,000; June 23d, $7,000; June 28th, $5,500; July 24th, 
$1,500; July 27th, $5,000. Ail thèse were money transactions. Also 
November 15, $2,267.49, or a total of $77,767.49. It does not appear 
that thèse payments or transfers of money were specially made as 
loans by the said Hunter Bros. Paper Company to the Battle Island 
Paper Company and as part of the $75,000 loan agreed upon as stated ; 
but it does appear that the Battle Island Company between the dates 
mentioned actually had that amount of money from the Arms Com- 
pany and from the mixed and commingled funds referred to. 

January 1, 1906, the Battle Island Company was owing Hunter Arms 
Company $104,965.94, and February 1, 1906, the indebtedness was 
$116,654.44. December 31, 1906, the $75,000 was credited as paid by 
the Arms Company to the Battle Island Company by transfer of ac- 
counts, on account of the Paper Company, and the Arms Company 
was then charged as having received $75,000 from the Battle Island 
Company, and this latter company was credited on its account with the 
Arms Company $75,000, leaving the Battle Island Company still owing 
the Arms Company $115,362.94. Excluding the $75,000, the Battle 
Island Company owed the Arms Company $190,362.95 on December 
31, 1906. The Battle Island Company gave no note or other évidence 
of indebtedness to the Hunter Bros. Paper Company. No date or 
time was fixed or mentioned on which or within which the Battle 
Island Company was to pay the alleged indebtedness of $75,000 to 
the Hunter Bros. Paper Company. 

The right and power of the Hunter Bros. Paper Company, a cor- 
poration, to loan this money, the proceeds of its bonds sold, is chal- 
lenged. It is asserted, first, that there was no actual exercise of its 
power to lend this money, if such power existed; and, second, that 
no such power existed, and of this fact tlie Battle Island Paper Com- 
pany and the Hunter Arms Company were fully cognizant, and that, 
as the Hunter Arms Company parted with no considération, and did 
not change its position, or surrender any right or remedy, the whole 
transaction relating to this alleged loan was ultra vires of the cor- 
poration and void. It must be and is conceded that in this transac- 
tion (taking it as a whole) Thomas Hunter, treasurer of the corpora- 
tion making the alleged loan, was also président of the corporation 
borrowing the money, if it did borrow, and also président of the 
corporation which had the money in its possession, and to which cor- 
poration the borrower was largely indebted, as stated. It does not 
appear that the Battle Island Paper Company took any action what- 
ever by its board of directors in the Une of borrowing the money. 
It does not appear that Thomas Hunter had power or authority by 
custom or otherwise to borrow this money and obligate the Battle 
Island Paper Company. Thèse transfers were made on the books of 
the corporations, and it does not appear that any objection was made 
by any one. The moneys loaned, if loaned, were not surplus earnings. 
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but the proceeds of the sale of the bonds of the Hunter Bros. Paper 
Company, including some $2,500 received for stock of the corporation, 
and constituted substaiitially ail of the assets of the corporation. If 
a valid transaction, it shifted the remedy of the bondholders of the 
Paper Company from one against the Arms Company to one against 
the Battle Island Company, already largely indebted to the Arms Com- 
pany, and inured to the benefit of the Arms Company, which in the 
first instance had ail of the money belonging to the Paper Company 
and was liable therefor. 

It must be conceded that the Battle Island Companv actually had 
and used a large sum of this money, receiving it from the Arms Com- 
pany in the manner above stated. The use made of this money de- 
rived from the sale of thèse bonds by the treasurer of the company 
cannot be approved by any court. It was the moral as well as the légal 
duty of the directors of the Hunter Bros. Paper Company, as well 
as of its other officers, to place the money in a safe place and use it 
for the purpose for which intended, the érection of a plant on the 
premises mortgaged to secure the bonds, and which premises alone were 
worth less than $2,000, or invest it in some safe securities awaiting 
such use, if an investment thereof was allowable. In Murray v. Smith, 
166 App. Div. 528, 531, 532, 152.N. Y. Supp. 102, the court went no 
further than to hold that a corporation (one not expressly authorized 
to loan money) may loan its "surplus" not required for immédiate use. 
The court also drew the distinction between corporate acts allowable 
by virtue of its charter, or the law under which incorporated, and 
those expressly forbidden, and also such acts, those malum prohibitum, 
and those malum in se. Certain acts really ultra vires the corpora- 
tion may be ratified, so as to bind the corporation while others may not 
be. In that case the court held that the loan by the corporation of 
its surplus was neither malum prohibitum nor malum in se, and could 
be ratified so as to become binding. 

In the case now before the court the action taken by the directors 
in the informai manner described, if valid, deprive;d the Hunter Bros. 
Paper Company of ail its assets, except the real estate, including the 
money which was to go into a plant to be erected on such real estate, 
and give such property value as security for the payment of such 
bonds, and substituted a mère claim against the Battle Island Paper 
Company, which, so far as appears, was never authorized by any ac- 
tion of the board of directors of the Battle Island Paper Company. 
The président of the board of directors of that corporation knew of 
the transaction; but it does not appear it was ever considered, ratified, 
or approved by the directors, ail consenting, or by formai action. As 
between the creditors of the Hunter Bros. Paper Company, including 
its bondholders, and the creditors of the Hunter Arms Company, it 
seems inéquitable that such transactions as hâve been described should 
operate to release the claims of the former corporation against the 
last-named corporation for the money deposited with it, and transform 
them into claims against the Battle Island Paper Company, and I am 
disinclined to hold that they did. There was no formai action in the 
matter by the directors of either corporation. The book entries indi- 
cate that there was a crédit given the Hunter Bros. Paper Company by 
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the Battle Island Company by assuming an indebtedness of the Arms 
Company to it £or $75,000, and the Arms Company made a correspond- 
ing charge against the Battle Island Company, thereby giving it crédit 
for $75,000 on account, and there is nothing to show that the board 
of directors of either corporation ever consented thereto or were made 
acquainted with what had been done. Thomas- Hunter, the treasurer 
of the one corporation and président of the others, seems to hâve ■ 
known of thèse entries and to hâve caused them to be made; but I 
do not think he had the power to bind the Battle Island Company, and 
even if ail the directors of the Paper Company consented to a loan of 
its money to the Battle Island Company, it does not satisfactorily ap- 
pear that they ever assented to a loan in this manner without note, ob- 
ligation, or security of any kind. At common law the stockholders 
represent and act for a corporation. When the charter of a corpora- 
tion, or the law under which it is organized, provides for directors and 
defines their powers and duties, they represent and may bind the cor- 
poration in the exercise of ail powers expressly conferred and those 
incidental thereto, and incîdental to and necessary to be performed in 
carrying on the business (unless the exercise of sonie power be ex- 
pressly withheld or forbidden), and as a resuit the surplus of earnings 
may be loaned, as stated ; but this is far différent f rom loaning substan- 
tially ail the assets of a corporation to another corporation without 
formai action of the directors of both, or of either, and without reso- 
lution, or note, or other written obligation to pay. 

It would seem that when a loan of money is made there ought to 
be some agreement by compétent parties not only to loan, but to bor- 
row, and some mutual agreement or understanding as to the term of 
such loan, time of payment, etc. It seems to me that thèse book en- 
tries, made as they were, were insufficient to release the Hunter Arms 
corporation and substitute the Battle Island Paper corporation as the 
debtor of the Hunter Bros. Paper corporation. As the Hunter Arms 
corporation had the money, and in paying it over to the Battle Island 
corporation mixed with its own, at the dates and in the amounts and 
under the circumstances mentioned, was not then acting pursuant to 
any directions from the Hunter Bros. Paper corporation, but of its 
own volition and to serve its own purposes, I cannot find that such 
transfers of f unds to the crédit of the Battle Island corporation con- 
stituted a loan of the funds of said Paper Company to the Battle 
Island Company. Thé Battle Island corporation undoubtedly became 
indebted to the Arms corporation, but not to the Paper corporation, 
as there was no understanding that the money belonged to or was com- 
ing from the Paper Company. The transaction wàs too indefinite and 
uncertain to be held a contract between the three corporations, by 
which the Paper Company ceased to hâve a claim against the Arms 
Company; the Battle Island corporation taking its place as debtor. 
I must hold that the liability of the Hunter Arms Company to the 
Hunter Bros. Paper Company was not extinguished in whole or in 
part, and that the claim wàs properly allowed. 

The order of the référée, allowing the claim against the Hunter 
Arms Company, is therefore affirmed. 
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BRTANT & MAT, Limited, v. SCOTT, Internai Revenue Collecter 

(two cases). 

CDistrict Court, N. D. Oallfornia, Second Division, September 14, 1914.) 

Nos. 15452, 15737. 

INTEENAL REVENUE ®=»9— FEDEBAL CORPORATION TAX— "DOING BUSINESS." 

Where a foreign corporation owned timber lands In a state and 
operated a match factory, but sold such timber lands to anotlier com- 
pany, as well as Its plant, the payments to be made in Installments, the 
foreign Company to retain title until paid in fuU, although retaining an 
attorney in tlie state to look after its interests and an agent for service 
of process, as required by state statute, sucb corporation was not there- 
after "doing business" In the state, so as to render the property sold 
taxable to it under Corporation Tax Act Aug. 5, 1909, c. 6, § 38, 36 Stat 
112 (Comp. St. 1913, § 6300), providing that every corporation organized 
under the laws of any foreign country, and engaged in business in any 
state, shall be subject to pay annually a spécial excise tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dlg. f§ 
13-28; Dec. Dig. iS=>9. 

For other définitions, see Words and Phrases, First and Second Sé- 
ries, Doing Business.] 

At Law. Actions by Bryant & May, Limited, a corporation, against 
Joseph J. Scott, as CoUector of Internai Revenue. Judgments for 
plaintifï. 

J. R. Robinson, Jr., of Chico, Cal., and A. F. Jones, of Oroville, 
Cal., for plaintifï. 

John W. Preston, U. S. Atty., and Eârl H. Pier and M. A. Thomas, 
Asst. U. S. Attys., ail of San Francisco, Cal., for défendant 

VAN FLEET, District Judge. The plaintifï in thèse actions seeks 
to recover taxes assessed against it under the Corporation Tax Act 
of August 5, 1909 (36 Stats. p. 112, c. 6), for the four years 1909^1912, 
inclusive, and paid by it under protest. The statute (section 38) 
provides : 

"That every corporation, • • • organized for profit and havlng a 
capital stock represented by shares, • • • or now or hereafter organized 
under the lavrs of any foreign country and engaged In business in any state, 
* * • shall be subject to pay annually a spécial excise tax with respect 
to the carrylng on or doing business by such corporation," etc. 

The sole controverted question upon which judgment turns is wheth- 
er plaintifï was, within the purview of the statute, "engaged in busi- 
ness" or "doing business" in the state at the date of the several as- 
sessments, and so subject to the tax. 

The plaintifï is an Énglish corporation organized for profit, having 
a capital stock represented by shares, and engaged in the match trade, 
virith its home office or place of business in London. Prior to 1898 
it acquired and owned, jointly with the Diamond Match Company, 
an American corporation, a large acreage of timber land in this state, 
and was therein engaged with that Company in the manufacture of 

€=>For otber cases see same topic & KEY-NUMBER lu ail Key-Numbered DlgesU t Indexes 



876 226 FEDERAL REPOETBK 

matches near Chico, in Butte county, where it maintained its local 
office. In December, 1898, it sold its interest in the enterprise ; that 
is, it niade an executory contract of sale to the Diamond Match Com- 
pany of its entire title and interest in ail its property in the state, and 
at that tïme retired from ail further participation or interest in the 
business and removed its office from the state. The contract of sale 
arovided for partial payments on the purchase price during a séries of 
years, and that until the final payment the légal title to the lands should 
remain in plaintiflf solely as security for the principal and interest, 
but stipulated for an immédiate surrender of the possession of the 
property to the purchaser, with the provision that the purchaser was 
to "enjoy and be entitled to ail of the rights of exclusive and sole 
ownership thereof so long as it shall fulfiU and perform ail of the cove- 
nants and agreements hereinbefore mentioned on its part, * * * 
and shall not be required to account to the said party of the first part 
for such use or for any portion of the profits * * * for any pur- 
pose whatsoever during said period," and stipulated further that the 
purchaser should pay ail taxes, assessments, governmental charges, etc., 
that might be levied or assessed against the property between the date 
of sale and the final payment. 

Upon the exécution of this agreement the possession of the property 
was at once surrendered to the purchaser, and since that date plaintiff 
bas maintained no business office in the state, and bas not transacted, 
or participated in, that or any other business therein further than to 
hold the naked légal title to the property sold until the final payment 
on the purchase price, in 1912, when, the contract being fully con- 
summated, the property was forrhally conveyed to the purchaser. Ali 
deferred payments and remittances dn principal and interest under 
the contract were had by draft from the purchaser, the Diamond 
Match Company, from its main office in New York direct to plain- 
tiff at its home office in London. During the life of the contract, and 
until the final consummation of the transfer, the plaintiff continued, 
as it had for some years previously, to maintain an agent in the state, 
designated in accordance with the requirements of the California 
Civil Code (section 405) relative to foreign corporations to receive 
service of légal prOcess, whose functions were purely those specified in 
the statute, and who received no compensation and performed no 
duties in connection with aiiy other business of plaintiff. During the 
same period, and down to the présent time, one of the attorneys for 
the plaintiff in the présent action, a résident of this state, has been 
retained by it to look after and protect its rights under the contract 
during its existence and supervise the final transfer of the title, and 
since the completion of the sale to attend to the présent litigation and 
one similar action brought by it against the state to recover a cor- 
poration franchise tax levied under a state statute. 

Do thèse facts show the plaintiff corporation to hâve been within 
the category subject to the tax at the date of thèse assessments? It 
is contendéd by the government 'that, as plaintiff maintained a légal 
agent and its corporate existence in the state "for the purpose of 
carrying out the terms of its contract of sale, and thereby collected 
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deferred payments and derived a considérable revenue from the 
* * * interest on its notes," it is to be regarded as transacting 
business in the sensé of the statute, and is subject to its- provisions. 

But in considering the facts it must be borne in mind that the tax 
is neither upon the franchise, the capital stock, nor the income of the 
corporation, but is a tax upon the "doing of business, with the ad- 
vantages which inhere in the peculiarities of corporate or joint stock 
organizations of the character described." Flint v. Stone Tracy Co., 
220 U. S. 107, 145, 31 Sup. Ct. 342, 347 (55 L. Ed. 389, Ann. Cas. 
1912B, 1312). And this bas référence to no merely sporadic or in- 
cidental acts or transactions, but to a carrying on of the business in 
which the corporation is engaged. Thus in McCoach v. Minehill Ry. 
Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842, where the railroad 
Company had leased its road to another company for opération and 
ceased to operâte it itself, but maintained its corporate existence in 
the State and an office force to collect and distribute to its stockholders, 
not only the rental from the lessee of the road, but dividends frbm 
other investments of the corporation, it was held that the lessor was 
not doing business within the meaning of this act. It is there said: 

"In our opinion the mère recelpt of income from the property leased (the 
property being used in business by the lessee and not by the lessor), and the 
receipt of interest and dividends from Invested funds, bank balances, and the 
like, and the distribution thereof among the stockholders of the Minehill Com- 
pany amount to no more than receiving the ordinary fruits that arise from 
the ownership oif property." 

And again in the case there referred to of Zonne v. Minneapolis 
Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 55 h. Ed. 428, involving 
the same question, where the défendant, originally organized for the 
letting of stores and offices owned by it, had made a lease of ail its 
property to trustées for a term of 130 years, and had caused its articles 
of incorporation to be amended so as to confine the purpose of the 
corporation to the ownership of the leased lands, and to receive and 
distribute among the stockholders the rentals to accrue theref rom and 
the proceeds of any disposition of the property, it is said: 

"The corporation involved in the présent case, as originally organized and 
owning and renting an office building, was doing business within the mean- 
ing of the statute as we hâve construed it. Upon the record now presented 
we are of opinion that the Minneapolis Syndicate, after the démise of the 
property and reorganization of the corporation, was not engaged In doing 
business within the meaning of the act. It had whoUy parted with control 
and management of the property ; its sole authority was to hold the title 
subject to the lease for 130 years, to receive and distribut'e the rentals tvhlch 
mlght accrue under the terms of the lease, or the proceeds of ' any sale of the 
land if it shoxild be sold. The corporation had practically gone oUt of busi- 
ness in connection with the property and had disqùalifled itself by the terms 
of reorganization from any activity in respect to It" 

Within the principles of thèse cases I am of the opinion that the 
facts do not bring the plaintifï within the act as one subject to the tax. 
The mère rétention of the légal title to the property sold as security 
for the purchase price, and the continuance of plaintiff's corporate 
capacity in the state for the protection of its rights under the contract 
and to receive the deferred payments of principal and interest, do 
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not constitute "doing business" in the sensé of the statute; If the 
f unctions being perf ornied by the corporations in the above cases did 
not constitute, carrying on business, it is quite obvious that what was 
left to be done by plaintiff at the time of the assessments hère in 
question , cannot be so characterized, since manifestly there can be 
no well-founded distinction, so far as constituting the "doing of busi- 
ness," between the functions of receiving and distribvjting to stock- 
holders the income from invested funds, as in those cases, and the 
receipt and distribution to the stockholders of the principal and inter- 
est derived from property sold — that is, where, as hère, the seUing of 
the property is not in pursuance of the business for which the corpora- 
tion was organized but for the purpose of retiring therefrom. In- 
deed, the performance of the former functions, being more permanent, 
would seem to be more in the nature of carrying on business than 
the latter. 

The case of Park Realty Company, one of the cases involved in 
Flint V. Stone Tracy Co., supra, reUed upon by the government, is 
distinguishable from the présent. There the realty company was still 
engaged in the business for which it was organized, the management 
and leasing of its hôtel property, and so was held to be within the 
purview of the act. 

Thèse considérations lead to the conclusion that the taxes in suit 
were illegally levied and collected, and that plaintiff is therefore en- 
titled to hâve them refunded. 

Judgment will accordingly be entered for plaintiff as prayed. 



TATE V. BRINSER. 
(District Court, M. D. Pennsylvanla. June, 1915.) 

1. COtTETS <S=>280— JUBISDICTIONAL QUESTIONS— PLEADING. 

The overruUng of an objection to jurlsdletlon by a fédéral court, ralsed 
by a spécial appearance for the purpose, does not render the question res 
judlcata, but the objection" may be renewed by auswer. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 81&-818; Dec. 
Dig. <S=2S0.] 

2. Banketjptct <®==>292— StriTS bt Trustée— Jueisdictïon. 

A suit by a trustée for an accounting with respect to property the légal 
title to which is in the défendant, but in which the bankrupt Is alleged 
to hâve an équitable Interest by virtUe of a partnership with défendant, 
neither the partnership nor défendant having been adjudged bankrupt, 
and the bankrupt having assigned hls interest in the property to de- 
fendant for value more than a year before his own adjudication, Is one 
against an adverse claimant, and by the express terms of Bankr. Act 
July 1, 189S, c. 541, §§ 23a, 23b, as amended by Act Peb. 5, 1903, c. 487, 
i 8, and Act June 25, 1910, c. 412, § 7, 36 Stat 840 (Comp. St. 1913, § 
9607), is not within the jurlsdletlon of il fédéral court except with the de- 
fendant's consent, unless It could hâve been malntained in such court by 
the bankrupt if bankruptcy proeeedlngs had not been instituted. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 410, 413, 415, 
416; Dec. Dig. <©=9292.] 

£=sFor other cases see same toplc £ KST-NUMBER tn ail Key-Numbered Cigests & Indexes 
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3. Bankkttptct <S=»292— Stjits et Trustée— Jubisdiction of FedÈeal Court 

— Consent oe Défendant. 

Proof of claims agalnst a bankrupt estate and the voting, or attempt- 
ing to vote, the same do not constitute a consent by the clalmant to the 
iurisdiction of a fédéral court in a suit subsequently brought agalnst him 
by the trustée, relàting to matters not Involved In the claims presented. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 410, 413, 
415, 416; Dec. Dig. <S=3292.] 

In Equity. Suit by Mercer B. Tate, trustée of estate of Fletcher W. 
Ployd, bankrupt, against Christian L. Brinser. Dismissed for want of 
jurisdiction. 

See, also, 183 Fed. 791. 

E. E. Beidleman, of Harrisburg, Pa., for plaintifï. 
Wolfe & Bailey, of Harrisburg, Fa., for défendant 

WITMER, District Judge. The plaintifï in this bill asks for an ac- 
counting and decree in favor of the bankrupt estate, for such balance 
as may be due the estate from the défendant, by virtue of several con- 
tracts between the bankrupt and the défendant, pertaining to the pro- 
motion and sale of a plot of ground known as Rutherford Heights, 
Swatara township, Dauphin county, this district. 

Brinser owned a farm in the township and county aforesaid and on 
the 16th day of July, 1906, entered into a written contract with Ployd, 
wherein, inter alia, the latter was authorized to — 

"take possession of the said farm or tract of land for the purpose of survey- 
ing, plotting, laying out and dlviding into building lots." 

Brinser specially reserved from the opération of the contract the land 
occupied by the house, barn, outbuildings, and garden until the expenses 
and purchase price of the land were fully paid. Under the contract 
Brinser had the right to use, as he might see fit, any portion of the farm 
not actually laid eut in building lots, but not in such manner as to in- 
terfère with the plotting, laying out, and sale of lots, or any part of the 
farm. Ployd agreed to grade, plot, and do ail things necessary to put 
the farm into marketable building lots and to sell the lots, but he had no 
interest in the land or lots. The profits of the venture were to be equal- 
ly divided between the parties. Under the contract ail money derived 
from the sale of lots was to be applied as follows : 

"(a) To expenses incident to the plotting and sale of lots, which shall in- 
elude only surveying, plotting, advertising and expenses incident to the exé- 
cution of deeds and commissions for sale of lots, and before said expenses are 
incurred the amounts shall be mutually agreed upon, 

"(b) There shall be paid out of the balance remalntng, the value or pur- 
chase price of the land, which is herein, mutually fixed at a sum êqual to two 
hundred and flfty dollars (|250) for each and every acre, or fraction thereof; 
the said value not having référence to any particular acre, but to the farm 
as a whole. 

"(c) The balance of the money derived from the sale of lots shall be dlvlded 
^ually between the parties hereto." 

It was also provided : 

"That Brinser will make, exécute and deliver to any and ail purchaser» 
of parcels or lots of the said land good and sufficient deed or conveyance upon 

@=3For oth«r cases see same topic & KEY-NUMBER in ail Key-Numbered Dieeati & Indexes 
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the payment to him, the sald party of the flrst part [Brinser], of the purchase 
money of sald parcels or lots, or so much thereof as may be hereafter agreed 
upon between the parties hereto ; and af ter the payment of the expenses 
above enumerated and the purchase price of the farm, to exécute and deliver 
to the party of the second part [Ployd], a good and sufflcient deed or con- 
veyance of an undivided one-half Interest in and to ail the land or lots re- 
mainlng unsold. And that this eontract shall come to an end, cease and déter- 
mine at the expiration of twenty-four (24) months from the date hereof, unless 
contiuued by mntual agreenient; and a full and complète settlement of the 
business transacted during the term of this agreement shall be had between 
the parties hereto, including a division of the profits, if any, and the con- 
veyance of an undivlded one-half interest in and to ail the land and lots 
aforesaid remalning unsold by the party of the second part, after the pay- 
ment of the expenses and the price of the land." 

This eontract was extended for the period of one year from July 16, 
1908. The farm was plotted, graded, and improved, and 193 lots were 
sold by Ployd, from which was reahzed $38,591.20, of which the sum 
of $16,787.50, over and above expenses of improving and promoting 
the sale, was paid to Brinser on account of the purchase price of the 
farm. Brinser admits the payment of this sum. 

The parties prepared and placed on record in the proper office of 
Dauphin county a plan showing 66.75 acres in the plot. Upon this 
acreage, acquiesced in by both parties at the inception of the promotion, 
Brinser was paid in full for the farm, and $100 in excess thereof. It 
seems the défendant made a re-estimate of the acreage, including some 
land occupied by a public road, not embraced in the plot recognized and 
tiled by the parties, wherein the défendant ascertained that the farm 
contained 68.3 acres. However, for the purposes of this case, we think 
this dispute becomes immaterial. 

March 6, 1907, Brinser and Ployd executed a supplemental eontract, 
reciting the former agreement, calling attention to Brinser's advance- 
ment of moneys for the érection of certain frame houses upon certain 
lots upon the plot and agreeing — 

"that after deducting the price of each lot at the sum of two hundred dol- 
lars (-¥200), each, from the proceeds of the sale of any of the sald lots so 
improved by the érection of buildings at the expansé of the party of the flrst 
part (Brinser), as aforesaid, there shall first be paid to the party of the 
flrst part, — before any division of profits as provided in the said agreement 
of July 16th, 1906, — ail moneys paid, expended or advanced by him for the 
érection of the buildings upon the said lots. AU proflts on said buildings 
after the above déductions hâve been made shall be divided between the par- 
ties hereto in aceordance with the terms of the agreement of July 16th, 1906." 

In September or October, 1907, a paroi eontract was made between 
the parties for the érection of eight brick dwelling houses on certain 
other lots upon the plot, the terms of which were similar to those re- 
cited in the written eontract relating to the frame houses. 

Under ail thèse contracts there was to be a division of profits, either 
in money or lots, after paying Brinser for his land and the money ad- 
vanced by him for the érection of the houses. Brinser brought to the 
venture capital in the f orm of land and money, and Ployd was to sup- 
ply the practical means and energy to make the undertaking a success. 
During the running of thèse contracts, Ployd was also engaged in mak- 
ing extensive improvements on lots purchased by himself, and, finally, 
being pressed for money, on the 25th day of June, 19C©, by writing, for 
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moneys advanced and to be advanced to Ployd by Brinser, Ployd as- 
signée to Brinser ail his (Ployd 's) rights in and to the contract of July 
16, 1906, and the extensions thereof, as collatéral to pay such indchted^ 
ness. 

Thèse contracts terminated July 16, 1909, and, under the proofs, 
Ployd had no control over the properties thereafter, but Brinser did 
permit him to collect certain rents and early in 1910 to attempt a pub- 
lic sale of certain unsold lots upon the plot. Ployd was adjudicated a 
bankrupt on the 6th day of August, 1910. Being of the opinion that 
thèse contracts constituted a partnership between the parties (Brady v. 
Jennings, 201 Pa. 473, 51 Atl. 343), wherefore a conversion of assets 
and settlement of accounts should, in some way, be eflfected, the court 
made an effort, turning aside from the jurisdictional and formai ques- 
tions presented, to assist the parties to a final adjustment of the différ- 
ences involved, which it is to be regretted was not successful. 

[ 1 ] At the time of the fVling of the bill, def endant's counsel entered 
a spécial appearance for the purpose of objecting to the jurisdiction of 
this court, and immediately filed a motion to dismiss the bill for that 
reason. Upon argument, the court overruled the motion to dismiss and 
directed the défendant to answer. Upon answer filed, testimony was 
taken, and the case came for argument upon bill, answer, and proofs. 
The défendant then renewed his objection to the jurisdiction, having 
also interposed the objection to the jurisdiction in his answer. The 
plaintiff then set up the previous ruling of this court upon the jurisdic- 
tional question as res adjudicata. The court does not so regard it. 1 
Foster's Fed. Prac. (4th Ed.) § 101, p. 463. 

"After a spécial appearance for the purpose of objecting to the jurisdiction 
has been made, and tbe objection overruled, the rlght to insist upon this objec- 
tion on an appeal is not lost by a subséquent appearance and défense to the 
suit upon the merits." 

[2] Coming now to the question oi jurisdiction. If Ployd had not 
been adjudicated a bankrupt, neither Ployd nor Brinser could hâve 
maintained this action in the fédéral court. If there is jurisdiction, 
therefore, it must be by virtue of some provision of the Bankruptcy 
Act. The légal title to the unsold portion of the farm never vested in 
the partnership, but remained in Brinser at the date of Ployd's adjudi- 
cation. Whatever équitable interest Ployd may hâve had therein was 
assigned by Ployd to Brinser to secure the indebtedness of the former 
to tlie latter, more than one year prior to Ployd's adjudication. There 
never was any adjudication of the partnership. Section 5, clause (c) 
of the Bankruptcy Act (Comp. St. 1913, § 9589) provides that : 

"The court of bankruptcy which has jurisdiction of one of the partners 
may hâve jurisdiction of ail the partners and of the administration of the 
partnership and individual property." 

However, clause (h) of section 5, provides : 

"In the event of one or more but not ail of the meml)ers of a partnership 
being adjudged bankrupt, the partnership property shall not be adminlstered 
in bankruptcy, unless by consent of the partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bankrupt shall settle 
the partnership business as expedltlously as Its nature wlU permit, and ac- 
count for the interest of the partner or partners adjudged bankrupt." 
226 F.— 56 
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Brinser was not adjudicated a bankrupt. There îs no doubt that 
where one member of a firm bas been adjudicated a bankrupt, his in- 
dividual assets, as well as his bénéficiai interest in the partnership assets, 
passes to his trustée. Jarecki Mfg. Co. v. McElwaine (C. C, Ind.) 5 
Am. Bankr. Rep. 751, 107 Fed. 249. Likewise, where a partnership 
bas been adjudicated in bankruptcy an individual partner who bas not 
been adjudged a bankrupt may be required to tum over his sépara te es- 
tate to the trustée in bankruptcy. Francis v. McNeal (C. C. A., 3d Cir.) 
26 Am. Bankr. Rep. 555, 186 Fed. 481, 108 C. C. A. 459, afïirmed in 
228 U. S. 695, 33 Sup. Ct. 701, 57 h. Ed. 1029, 30 Am. Bankr. Rep. 
244. However, while the bankrupt court has jurisdiction over the in- 
terest in the partnership property of the bankrupt members of the firm, 
af ter that interest, if any, shall liave been ascertained and set aside, 
nevertheless the right, in such case, of the solvent partner to hâve the 
partnership business administered elsewhere than in bankruptcy is ab- 
solute, unless waived by him. Marnet Oil & Gas Co. v. Staley (C. C. 
A., 5th Cir.) 33 Am. Bankr. Rep. 266, 218 Fed. 45, 133 Ç. C. A. 108. 

Passing for the time being the matter of waiver or consent under 
section 5, subdivision (h), and tuming to section 23, subdivision (b) of 
the Act, it appears (subdivision (a) [Comp. St. 1913, § 9607]) : 

"The United States Circuit Courts shall hâve jurisdiction of ail contro- 
versies at law and in equity, as distinguished from proceedlngs in bankruptcy. 
between trustées as such and adverse clalmants concerning the property ac- 
qulred or claimed by the trustées, in the same manner and to the same extent 
only as though bankruptcy proceedlngs had not been instituted and such eon. 
troversies had been between the bankrupts and such adverse daimants." 

Subdivision (b) proyides: 

"Sults by the trustée shall only be brought and prosecuted In the courts 
where the bankrupt, whose estate Is being administered by such trustée, mlght 
hâve brought or prosecuted them if proceedlngs in bankruptcy had not been 
instituted, unless by consent of the proposed défendant, except sults for the 
recovery of property under section 60, subdivision b; section 67, subdivision 
e; and section 70, subdivision e." 

Clearly the case does not fall within the exception of the foregoing 
provision. This is a plenary suit in equity against Brinser for an ac- 
counting relating to an équitable interest in certain property, which in- 
terest bas been assigned to him as collatéral to secure certain indebted- 
ness due him. Upon the f acts of the case Brinser would be regarded 
an adverse claimant if he would be proceeded against in the bankrupt- 
cy court. In re Gill (C. C. A., 8th Cir.) 26 Am. Bankr. Rep. 883, 190 
Fed. 726, 111 C. C. A. 454, and, a fortiori, he must be held to be an 
adverse claimant in this equity proceeding. As such claimant an action 
at law or jn equity cannot be maintained against him, unless the bank- 
rupt, Ployd, could hâve sustained such action. That is, there must be 
diverse citizenship as between the bankrupt and the défendant and the 
requisite amount must be invôlved (In re McDougall [D. C] 175 Fed. 
400-405), or the cause of action must arise under the Constitution or 
thé laws of the United States (Lovell v. Newman, 227 U. S. 412, 33 
Sup. Ct. 375, 57 h. Ed. 577, 29 Am. Bankr. Rep. 482). Neither the 
Constitution nor any statute of the fédéral govemment is invôlved in 
ïhis action. As a matter of fact there is no diverse citizenship. More- 
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over, the bill does not allège any of the things, except consent, essential 
to confer jurisdiction. 

If Ployd could not hâve maintained this action, upon the allégations 
of the bill, prior to his adjudication, his trustée cannot maintain it, since 
the very évident purpose of section 23, subds. (a) and (b), of the act 
was not intended to enlarge the j urisdiction of either the Circuit or Dis- 
trict Courts in bankruptcy matters, but rather to limit to such suits 
and controverises as are within the jurisdiction given such courts by 
the act creating them. This very question is squarely ruled by Lovell 
V. Newman, 227 U. S. 412, 33 Sup. Ct. 375, 57 L. Ed. 577, 29 Am. 
Bankr. Rep. 482. Said Mr. Justice Day : 

"That section [23, subdivisions (a) and (b)] glves jurisdiction to the Cir- 
cuit Courts of the United States of controversies at law or in eçiuity, as dis- 
tinguished from bankruptcy proceedings, between the trustée and adverse 
claimants in the same manner and to the same extent as though bankruptcy 
proceedings had not been instituted. It is also provided that suits by the 
trustée can only be brought in courts where the bankrupt might hâve brought 
them, if proceedings In bankruptcy had not been instituted, unless by con- 
sent of the proposed défendant. Later, when Congress enlarged the Jurisdic- 
tion of the District Court by the act of February 5, 1903, exception was made 
in favor of certain suits for the recovery of property Ui fraud of the act, but 
this did not afCect suits of the présent character. The cases In this court 
v?hich hâve considered this section hâve determined that It was not intended 
to increase the jurisdiction of the United States Circuit Courts In bankruptcy 
matters, but rather to limit It to such suits and controversies as are within 
the jurisdiction glven such courts by the acts creating them, that Is, con- 
troversies in law and in equity with adverse claimants where the amount in- 
volved is in excess of $2,000 where diverse cltizenshlp exists (the citlzenshlp 
test belng, because of the Bankruptcy Act, that of the bankrupt, and not that 
of the trustée), or there is a cause of action arislng under the Constitution or 
laws of the United States. Bush v. Elllott, 202 U. S. 477, 26 Sup. Ct. 668, 
50 L. Ed. 1114, 15 Am. Bankr. Rep. 656; 1 Xoveland Bankr. (4th Ed.), S 74 
et seq. ; 1 Remington Bankr. § 1686." 

[3] Corning now to the matter of consentable jurisdiction. In the 
original bill there was no allégation of such consent, but the plaintiff by 
leave of court amended his bill, alleging siibmission of défendant be- 
cause he participated in the hearings before the référée in bankruptcy, 
by presenting prior claims which he attempted to vote for the élection of 
a trustée, and his conséquent pétition for review of the order entered by 
the référée. By what possible process of reasoning can it be said that 
thèse facts constitute consent, either under section 5, subdivision (h), or 
sectioii 23, subdivision (b)? Surely the proof of thèse claims in no 
manner committed the défendant to a waiver of his unquestioned right 
to hâve the affaira of the partnership administered elsewhere than in 
the bankruptcy court. There was no attempt then being made to bring 
the partnership assets into such court, and how could it be said that 
Brinser assented to such when it was not being attempted? The 
referee's décision upon the right of Brinser to vote the claims for the 
élection of a trustée, and the review of that décision by the court upon 
the pétition of Brinser, in no manner involved the partnership assets. 
Whether they should be brought in by the solvent partner was neither 
before the référée nor the court. 

And it cannot be said that the proof of claims against a bankrupt and 
the voting or attempting to vote them amounts to consent under section 
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23, subdivision (b). That provision has to do with consent relative to 
the institution of actions at law or in equity in the Circuit (now Dis- 
trict) Court. When thèse claims were proven and attempted to be vot- 
ed, Brinser was not confronted with any such action. There was no 
such action. The moment he was confronted with the action he 
promptly challenged the jurisdiction and has persisted in that challenge 
ever since. The court being without authority to take jurisdiction in 
this matter and being equally satisfied that the conduct of Brinser in 
proving his claim in bankruptcy does not amount to consent of jurisdic- 
tion, the bill must be dismissed. On a careful examination of the case 
of Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. '778. 49 L. Ed. 1157, 
14 Am. Bankr. Rep. 45, relied on by the plaintiff, the case at bar ap- 
pears distinguished. Differing from the facts in this case, there the 
bankrupt fîrm was in possession of the very goods at the time of the 
firm's adjudication. They were the goods of the firm, and had been 
wrongfully surrendered by the receivers in bankruptcy, without any 
order of the bankrupt court. Hère and in this case the property in 
controversy has always been indivisible and yet remains in the posses- 
sion of the défendant. 

The bill is dismissed, at the cost of the trustée, without préjudice to 
his right to seek a remedy in the proper forum. 



STATE IMPROVEMENT-DEVELOPMENT CO. y. LEININGER, Reglstcr 
of U. S. Land Office, et al. 

(District Court, N. D. Callfornla, Second Division. May 18, 1914.) 

1. Removal of Causes ©=>79 — Time — Statute. 

Under Judlclal Code (Act Marcb 3, 1911, c. 231) § 29, 36 Stat. 1095 
(Comp. St. 1913, § 1011), providing that défendant la a state court may 
ask removal at the tlme, or any time before, he Is requlred by the lawa 
of the state or the rule of the state court in whlcli suit is brought to 
answer or plead to the déclaration, where, upon stipulation In the state 
court, It was ordered that the "tlme for hearlng application for Injunc- 
tion is extended to and Includlng August 10, 1912, at 10 o'clocli a. m„ 
the défendants to hâve the same riglits as If the last-named date was the 
retum day," the défendants proceeding to remove the suit, on the ground 
that it involved a fédéral question, taken on August 10, 1912, was taken 
in time, since, the relief asked agalnst the défendant being an Injunc- 
tion, the effect of the order was to glve hlm up to and mclud'mg the 
date Indicated in the order in which to make return to the order to show 
cause and to plead. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 135, 
136, 139-160; Dec. Dig. ®=j79.] 

2. Removal of Causes ®=»19— "Fedebal Question"— Statu-to. 

An action by a land Company, brought In the sûperior court of Call- 
fornla, whereln the register of the United States land office in the state 
and the surveyor gênerai and register of the state land office were 
joined as défendants, the relief asked agalnst the first-named officiai 
being an injunction permanently restraining hlm from recordlng in 
obédience to instructions from his sûperior offlders cancellation of cer- 
tain lieu land sélections prevlously made by the state from public lands 
of the United States under Rev. St. §§ 2275, 2276, as amended by Act Feb. 

<Ê=3For other cases eee same topic & KBY-NUMBBR lu ail Key-Numbered Dlgesta & Indexes 
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28, 1891, c. 384, 26 Stat. 796 (Comp. St. 1913, §§ 4860, 4861), and that 
against the second officer being that he be decreed to hâve Issued to 
plaintifE patents from the state of Califomia for the lands involved, In 
accordance with a purchase thereof from the state, involved a "fédéral 
question arislng under the laws of the United States," within Judiclal 
Code, § 28 (Comp. ^t 1913, § 1010), providing that such a question is 
removable from a state court to the United States District Court. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 37- 
46, 48, 52, 53; Dec. Dlg. ®=>19. 

For other définitions, see Words and Phrases, First and Second Séries, 
Fédéral Question.] 

8, Eemoval of Causes <g=354— Sepabable Defendants.i 

Where a land company sued in a state court to enjoln the register of 
the United States land office in the state from entering upon the records, 
in obédience to hls superiors' instructions, cancellation of lieu land sé- 
lections made by the state from public lands of the United States, and 
for a decree against the surveyor gênerai and register of the state land 
office, who was joined as a défendant, that he hâve issued to plaintiŒ 
patents from the state for the lands In controversy in accordance with 
the purchase from the state, the cause of action against the register of 
the United States land office was separable from that against the state 
officer, entitling the former alône to remove the cause to the District 
Court on the ground that a fédéral question was Involved, since any 
cause of action stated against the surveyor gênerai had no relation to 
the relief sought against the fédéral officer. 

{Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 106; 
Dec. Dig. <S=>54.] 

4. Removal of Causes <S=»88— Bond — Immaterial Defect. 

Where the condition of defendant's bond on the removal of an action 
from a state court to a United States District Court was in the old form, 
providing that if défendant enter a copy of the record in the District 
Court "on or before the flrst day of the next regular session," etc., in- 
stead of the form now required, "within thirty days from the date of 
the filing of sald pétition," etc., such bond was not void; the defect being 
technical, curable upon objection, and immaterial after, no objection hav- 
Ing been raade and the record being before the court, the bond had per- 
formed its office. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 
184-188 ; Dec. Dig. <S=>88.] 

8. Removal of Causes <S=>17 — Waiveb of Right — Demueeing in State 

COUET. 

Where défendant, coincldentally with his pétition for removal, filed a 
demurrer to the complaint in the state court, he did not subject himself to 
the jurisdiction of such court, nor waive his rlght to removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 10; 
Dec. Dig. <S=»17.] 

€. Removal of Causes <@=»89 — Refhsal of Pétition— Effect. 

Where the state court deniéd an order of removal, such action did not 
resuit in its retaining jurisdiction of the cause to pass upon défendants' 
demurrer to the complaint, iiled coincldentally with hls pétition for remov- 
al, since, where a cause is proper for removal under the law, the refusai 
by the state court of a formai order -granting the pétition for removal does 
not prevent the removal as effectually as if the order had been granted. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 162, 
165, 189, 192-195, 197, 200, 201 ; Dec. Dlg. .©=89.] 

In Equity. Action by the State Improvement-Development Com- 
pany against C. W. Leininger, Register of the United States Land 

<g=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Office, and another. The cause was removed to the fédéral court by 
défendants on writ of certiorari, and plaintilï moves to remand. Mo- 
tion denied. 

Robert H. Widney, for plairitiff. 

B. L. McKinley, of San Francisco, Cal., T. H. Selvage, of Eurêka, 
Cal., and J. W. Preston, U. S. Atty., of San Francisco, Cal., for de- 
fendants. 

VAN FLEET, District Judge. This is an action brought in the 
superior court of the state, wherein the défendant Leininger, in his 
officiai capacity as register of the United States land office at Redding, 
Cal., and the défendant Kingsbury, in his officiai capacity as surveyor 
gênerai and register of the state land office of the state of California, 
are joined as défendants; the relief asked against the first-named 
officer being an injunction permanently restraining him from entering 
upon the officiai records of his office, in obédience to instructions from 
his superior officers in the Land Department o.f the United States, 
cancellations of certain lieu land sélections theretofore made by the 
state of California from public lands of the United States under the 
supposed sanction of sections 2275 and 2276 of the Revised Statutes 
[as amended by Act Feb. 28, 1891, c. 384, 26 Stat. 796 (Comp. St. 
1913, §§ 4860, 4861)], while that prayed against the last-named officer 
is that he be decreed to hâve issued to plaintiff patents from the state 
of California for the lands involved in the controversy in accordance 
with an alleged purchase thereof from the state. 

The défendant Leininger filed in the state court a pétition and bond 
for removal of the cause to this court, the grounds stated in the péti- 
tion being that the action seeks to restrain him from the performance 
of an officiai duty under the laws of the United States, and necessarily 
involves a construction of the statutes and laws of the United States 
relative to the disposition of the public lands and the duties of the 
officers of the Land Department thereunder, the authority of such 
department to take the steps sought to be restrained being challenged 
by the bill, and, further, that the controversy as to this défendant is 
wholly separable from that involved against his codefendant; and 
based upon his pétition a motion was submitted to the state court that 
the cause be removed hère. The application being resisted, a hearing 
was had thereon, whereupon the state court entered an order that the 
pétition be denied, "for the reason that the same was not filed in the 
time provided by law and act of Congress, and on the further ground 
that no fédéral question is involved." Thereupon, upon application 
of the défendant Leininger, a writ of certiorari was issued by this 
court, directing the superior court to certify hère the records and 
proceedings in the cause, which was accordingly done. The plaintiff 
has now moved to remand upon varions grounds which will be no- 
ticed. 

[1] 1. The objection that the proceeding to remove was not taken 
in time is not well grounded. The time of the défendants to appear 
was duly extended by the state court; it having, upon stipulation of 
the parties, made an order that "the time for hearing application for 
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injunction is extended to and including August 10, 1912, at 10 o'clock 
a. m., the défendants to hâve the same rights as if the last-named date 
was the return day." The relief asked against the défendant Leininger 
being an injunction, the effect of this order was to give him to and in- 
cluding the date indicated in the order in which to make return to the 
order to show cause and to plead. On that date he presented and filed 
his pétition and bond for removal, and this was in time. Under the 
Judicial Code (section 29) he was entitled to ask removal "at the time, 
or any time before," he was "required by the laws of the state or the 
rule of the state court in which such suit was brought to answer or 
plead to the déclaration," etc. It being within the power of the state 
court, under the statutes of the state and its ruleSj to grant the exten- 
sion given, which is not questioned, a pétition filed within the time 
thus given is within the statute. Chiatovich v. Hanchett (C. C.) 78 
Fed. 193, and cases there cited. 

[2] 2. There is no merit in the objection that the suit is not one 
involving a fédéral question, as arising under the "laws of the United 
States," within the purview of section 28 of the Judicial Code, and so 
not subject to removal as such. The complaint allèges, in substance, 
that certain sixteenth and thirty-sixth sections, falling within the 
school grant, having been included in forest réservations made by the 
Président, the state of California thereafter proceeded under sections 
2275 and 2276 of the Revised Statutes, and made sélections in lieu 
thereof and duly filed them in the United States land ofiice at Redding, 
and that thèse lieu sélections thereupon became "appropriated and 
granted to the state in exchange for said sixteenth and thirty-sixth 
sections"; that thereafter, "without authority of law," upon request 
of the Secretary of the Interior, the Président issued his proclama- 
tion "withdrawing for power purposes certain public lands, and in- 
cluding in said proclamation the said land selected by the state of 
California ; that the title to said lands at the date of said proclamation, 
in fee simple, was vested in the state of California as hereinbefore al- 
leged" ; that thereafter the Commissioner of the General Land Office, 
"acting without authority of law," made an order that the sélections 
so made by the state be held for cancellation ; and it is alleged "that, 
unless restrained by the judgment and order of this court, said de- 
fendant, as register of the said United States land office, * * * 
will enter on the records of his said office purported cancellations of 
said sélections, and will cloud the title of thèse plaintififs to said lands, 
to tlieir great and irréparable damage." 

Thèse are the substantive allégations of the complaint affecting the 
défendant Leininger, and it will at once be perceived, from the plain- 
tiff's own statement of the cause of action, that the controversy in- 
volves not only the regularity and authority of the acts of the Land 
Department and its officers, but necessarily the construction of the 
laws of the United States under which they assumed to act. As to 
the jurisdiction of such a cause in this court, and the right of removal 
thereto, as involving a fédéral question, there can be no doubt. 1 
Rose's Fed. Pro. § 133, p. 338; Mitchell v. Smale, 140 U. S. 406, 
11 Sup. Ct. 819, 840, 35 L. Ed. 442; McCune v. Essig, 199 U. S. 
,382, 26 Sup. Ct. 78, 50 L. Ed. 237. 
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[3] 3. Nor was it necessary that his codefendant unité with him 
to entitle Leininger to remove the cause hère. It is not a case involv- 
ing diversity of citizenship as the ground of removal, but the existence 
oi a fédéral question. But if it were otherwise the cause of action 
asserted against the removing défendant is, as contended by the 
United States attorney, clearly separable. The relief sought against 
Kingsbury is, as above stated, that he be decreed to cause to be 
issued to plaintiff a patent for the lands involved. It is doubtf ul if any 
cause of action is stated against him for such relief, the Governor 
being the officer charged with the duty of issuing patents (Political 
Code, § 380), and the surveyor gênerai merely with that of supervising 
the sélection of such lieu or indemnity lands (Political Code, §§ 3398, 
3406, 3406a, 3407) ; but, if it may be said that a cause of action is 
sufficiently stated against him, it is apparent that it has absolutely no 
direct or necessary relation to or connection with the relief sought 
against Leininger, but is clearly the proper subject of a separate suit. 
The présence of the former is therefore wholly unnecessary to give 
this court jurisdiction of the cause so far as it afïects the removing 
défendant and to enable it to fully dispose of the controversy as to 
him. 

[4] 4. The formai defect in the condition of the bond providing 
that défendant enter a copy of the record in this court "on or bef ore 
the first day of the next regular session," the old form, instead of 
"within thirty days from the date of the filing of said pétition," as 
now required, did not render the bond void. It was a technical defect 
merely which could hâve been cured upon objection. No such objec- 
tion having been made, and the record now being hère, the bond has 
subserved its purpose and is functionless, and the defect is wholly 
immaterial. 

[5, 6] 5. There are some other grounds urged, but they require no 
extended notice. The défendant did not subject himself to the juris- 
diction of the state court, nor waive his right to removal by filing 
coincidentally with his pétition a demurrer to the complaint. Nor did 
the action of the state court in denying an order of removal resuit in 
retaining its jurisdiction of the cause for the purpose of passing upon 
such demurrer. The orderly and proper procédure upon presenting a 
pétition and bond for removal is to apply to the state court for a 
formai order granting the pétition; but where this is done, and the 
order is refused, the cause, if a proper one for removal under the 
law, stands nevertheless as effectually removed from the jurisdic- 
tion of the state court as though such order had been granted; and 
any further proceedings in the cause in the state court are at the péril 
of having them held entirely inefïectual and void. 

The motion to remand is denied. 
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SAN FRANCISCO-OAKLAND TERMINAL BTS. v. CITY OF ALAMBDA 

et al. 

Pistrict Court, N. D. Califomia, S. D. June 8, 1914.) 

No. 39. 

1. Municipal Coepoeations <S=»58 — Powehs — Implicatiow. 

While the state may authorize a municipality to blnd îtself and es- 
tablish by inviolable contract rates to be charged by a public service cor- 
poration, such power must clearly and unmistakably appear, and ail 
doubts will be resolved against such contract. 

[Ed. Note. — For other cases, see Municii>al Corporations, Cent. Dig. §§ 
145-147; Dec. Dig. ®=»58.] 

2. Municipal Corporations <S=»232 — Steeet Raileoads — Faees — Power of 

Municipality. 

Municipal Corporations Act (St. Cal. 1883, p. 253) art. 3, § T64, author- 
izes the boards of trustées of munlcipalitles to pass ordinances not in 
conflict with the state laws, to permit the construction of street car tracks, 
and to do any other act to enforce local police and sanitary régulations. 
Civ. Code Cal. |§ 497, 501, 503, 507, respectively provide for the construc- 
tion of street rallways upon terms fixed by the city, fix the maximum 
fares, authorize the municipality to make further régulations, and pro- 
vide for the physical construction of the road. St. Cal. 1897, p. 1061, § 
17, subd. 23, whioh is the charter of the city of Alameda, authorizes the 
councll to flx, alter, regulate, and control fares and rates on ail cable, 
electric, steam, or other railwayp in the city using the streets. Held, 
that such statutes did not give the city power to flx the rates by an In- 
violable contract precludlng subséquent réductions. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. § 
665; Dec. Dig. <S=»232.] 

8. CONSTITUTIONAL LaW <S=>42 — DiSCBIMINATORY LEGISLATION — PeRSONS BN- 
TITLED TO COMPLAIN. 

A Street car company, not being itself injured, cannot complalnt that 
an ordlnance flxing a less rate of fare for school children than the gên- 
erai public discriminated against the rights of persons under the âge of 
21 years who were not school children. 

[Ed. Note.— For other cases, see Constitutional Law, Cent Dig. §§ 39, 
40; Dec. Dig. ®=>42.] 

In Equity. Bill by the San Francisco-Oakland Terminal Railways, 
a corporation, against the City of Alameda and others. Bill dismissed. 

W. H. Smith, of Oakland, Cal., and George W. Mordecai, of San 
Francisco, Cal., for plaintifï. 

Samuel Poorman, Jr., of San Francisco, Cal., for défendants. 

VAN FLEET, District Judge. This is a motion to dismiss the bill 
as to the fîrst count, which seeks to hâve annulled an ordinance of 
the défendant municipality, wherein plaintiff opérâtes street railroads, 
fixing rates of fare for such railroads to be charged school children 
at a figure less than those charged the gênerai public, upon the ground 

(1) that its efïect is to impair the obligation of contracts existing be- 
tween plaintiff and the city under ordinances previously in force; and 

(2) that it is unlawfuUy discriminating. 

[ 1 ] In my opinion the case as to the first point is ruled by the prin- 

®=3ror other cases see sama topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ciples announced in Home Téléphone Co. v. Los Angeles, 211 U. S. 
265, 29 Sup. Ct. 50, 53 L. Ed. 176, and the cases there cited. It is 
there held and reiterated from previous décisions that, while the state 
may authorize a municipal corporation to bind itself and "establish 
by an inviolable contract the rates to be charged by a public service 
corporation" within certain limitations, as such a contract "has the ef- 
fect of extinguishing pro tanto an undoubted power of government, 
both its existence and the authority to make it must clearly and unmis- 
takably appear, and ail doubt must be resolved in favor of the con- 
tinuance of the power"; that "the surrender by contract of a power 
of government, though in certain well-defined cases it may be made 
by législative authority, is a very grave act, and the surrender itself, 
as well as the authority to make it, must be closely scrutinized" ; that 
"the gênerai powers of a municipality, or of any other political subdi- 
vision of the state, are not sufficient ; spécifie authority for that purpose 
is required"; in other words, that neither the existence of the con- 
tract nor the power to make it is to be deduced by means of refined 
construction of terms or shadowy implication from gênerai language, 
but must appear from the plain and unequivocal expression of such pur- 
pose. 

[2] Tested by thèse principles, the bill in my judgment fails to dis- 
close a case in which the défendant city had the power, at the time 
of the adoption of any of the ordinances hère involved, to conclude 
itself by contract from exercising its rate-fixing power by lowering 
the rates fixed by such ordinances, even if their language can be con- 
strued as evidencing any such purpose. The city of Alameda was re- 
incorporated as a city of the fifth class in 1884 under gênerai statutes 
(Municipal Corporations Act, St. 1883, pp. 93, 250), under which it 
existed until the taking effect of a freeholders' charter adopted in 1896 
and approved by the Législature February 7, 1907 (St. 1907, p. 1051), 
by which it has since been governed ; and ail the ordinances in ques- 
tion were adopted subsequently to such reincorporation — some of them 
prior and some subsequently to the adoption of its présent charter. 
No attempt is made by plaintiff to point out in any gênerai statute 
governing its powers or in its charter any spécifie grant of authority 
to the city to contract away, even for a limited time, the governmental 
power of rate régulation; but the argument is that such authority 
is to be implied from the powers expressly conferred, and the want of 
any express réservation against the right to contract, as to such rates. 
But it will be readily seen that, within the limitations of the above- 
stated principles, no such implication can be predicated of the language 
employed by the Législature in any expression it has given upon the 
subjèct. 

The provisions relied upon by plaintiflf from which it seeks to deduce 
the authority contended for are found in the Municipal Corporations 
Act above referred to, the Civil Code, and the présent charter of the 
défendant city. The only provisions of the first-named act bearing 
either directly or remotely upon the subject are found in article 3, 
section 764, defining the powers of the board of trustées of the mu- 
nicipality as follows : 
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"Fii-st. To pass ordinances not in eonfllct wlth the Constitution and laws 
•of this State, or of tàe United States." 

'•Thirteenth. To permit, under such restrictions as they may deem proper, 
the laying of railway traclis, and the running of cars drawn by horses, 
steam, or other power thereon, and the laying of gas and water pipes in 
the publie streets; and to construct and maintain and to permit the con- 
struction and maintenance of telegraph and téléphone Unes therein." 

"Nineteenth. To do and perform any and ail other acts and thlngs neces- 
sary or proper to carry out the provisions of this chapter. and to exact and 
enforce within the limits of such city ail other local, police, sanltary, and 
other régulations as do not conflict with gênerai laws." 

The pertinent provisions of the Civil Code are thèse: 

"Sec. 497. Authority to lay railroad tracks through the streets and public 
highways of any incorporated city, city and county, or town, may Se ob- 
tained for a term of years not exceeding flfty, from the trustées, council, or 
other bôdy to whom Is intrusted the govemment of the city, city and county, 
or town, under such restrictions and limitations, and upon such terms and 
payment of license tax, as the city, city and county, or town authority may 
provide." 

"Sec. 501. The rates of fare on the cars must not exceed ten cents for one 
fare for any distance under three miles, and in municipal corporations of 
the first class must not exceed flve cents for each passenger per trlp of any 
distance in one direction either going or coming, along any part of the whole 
length of the road or its connections," etc. 

"Sec. 503. Cities and towns in or through which street rallroads run may 
make such further régulations for the government of such street rallroads 
as may be necessary to a fuU enjoyment of the franchise and the enforce- 
ment of the conditions provlded herein." 

"Sec. 507. In every grant to construct street rallroads, the right to grade, 
sewer, pave, macadamize, or otherwise improve, alter, or repair the streets 
or highways, Is reserved to the corporation, and cannot be alienated or im- 
paired; such work to be done so as to obstruet the railroad a^ Uttle as pos- 
sible, and, if required, the («rporation must shift its rails so as to avoid the 
obstructions made thereby." 

The pertinent provision in the présent charter of the défendant city 
is found in subdivision 23 of section 17, as follows : 

"To fix, alter, regulate and control fares and rates on ail cable, electric, 
steam or other railways within the dty; to compel the owners of two or 
more such roads uslng the same street for a distance not exceeding five 
blocks to use the same tracks and to equitably divide the cost of construc- 
tion and maintenance thereof ; to regulate rates of speed and to protect the 
public from danger or Inconvenience in the opération of such roads ; to erect, 
construct and maintain ail buildings and appurtenances necessary to the 
opération of such roads as may be hereafter owned or controUed by the 
city." 

It is apparent that thèse provisions, especially those of the Civil 
Code and the charter, while undoubtedly conferring power upon the 
city to regulate rates, are wholly wanting in any expression either di- 
rectly or by implication indicating a purpose on the part of the Légis- 
lature to authorize a municipality to restrict or barter away the power 
there given. As aptly said by the Suprême Court in the Home Télé- 
phone Case, in considering the like provisions of the Los Angeles char- 
ter: 

"This is an ample authority to exercise the governmental power of regu- 
lating charges, but it is no authority to enter into a contract to abandon the 
governmental poiver itself. It speaks in words appropria te to describe the 
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authority to exercise the governmental power, but entlrely nnfltted to de- 
scribe the authority to contract. It authortees command, but not agreement. 
Doubtless an agreement as to rates mlght be authorlzed by the Législature 
to be made by ordlnance. But the ordinance hère described was not an 
ordinanee to agrée upon the charges, but an ordlnance 'to flx and détermine 
the charges.' It authorlzes the exercise of the governmental power and nothing 
else." 

That case, moreover, gives f ull considération to the leading authori- 
ties relied on by plaintifif to sustain the views advanced hère, and it 
is shown that in each of them there was either an express grant of the 
power to contract or a législative confirmation of the ordinance con- 
taining the éléments of a contract ; that in none of them was the right 
to contract rested upon implication. It is unnecessary, therefore, to 
further review those cases hère. It need only be said that they are not 
applicable to the case made by this bill. See, also, Stanjslaus County 
V. San Joaquin, etc., Canal Co., 192 U. S. 201, 24 Sup. Ct. 241, 48 L. 
Ed. 406; San Antonio Co. v. Altgelt, 200 U. S. 304, 26 Sup. Ct. 261,50 
L. Ed. 491 ; Interstate, etc., R. R. Co. v. Commonwealth, 207 U. S. 
79, 28 Sup. Ct. 26, 52 L. Ed. 111, 12 Ann. Cas. 555; Missouri Pacific 
Ry. Co. V. Kansas, 216 U. S. 262, 30 Sup. Ct. 330, 54 L. Ed. 472. 

Being satisfied from thèse considérations that plaintifFs bill does 
not présent a case where the city was authorized to bind itself by con- 
tracts such as those alleged, it is unnecessary to consider whether the 
several ordinances countt d upon or any of them contain language which 
could be given that efifect. 

[3] As to the second objection, that the ordinance hère assailed is 
discriminatory, and dénies to persons under 21 years of âge not attend- 
ing the public schools the equal protection of the law, by giving to 
school dîildren spécial privilèges not accorded to others, it is sufiîcient 
to say that, if there be anything in the objection, it does not lie with 
plaintiff to invoke it. It is not claimed that the ordinance is discrim- 
inatory as to plaintiff. 

The motion to dismiss is granted. 
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FRT V. DENVER & R. G. R. CO. 
(District Court, N. D. California, Second Division. October 11, 1915.) 

No. 15,879. 

1. Courts <S=>14 — Nonresidents — Foeeign Corporations — Jurisdiction. 

Tbe courts of a state camiot acqutre jurisdiction over a foreign corpora- 
tion in an action by a nonresident, though tlie corporation is doing busi- 
ness in the state, unless the action arises out of the business so donc in 
the state. 

[Ed. Note.— For other cases, see Courts, Cent Dig. | 39 ; Dea Dlg. <®=» 
14.] 

2. I^LEADING <S=193 — DeMUBRER — GeODNDS OP DemUEBEB — liJiCK OF JXJKISDIC- 

TION. 

Code Civ. Proc. Cal. § 430, provides that the défendant may demur when 
It appears upon tbe face of tbe complaint tbat tbe court bas no jurisdic- 
tion of tbe person of tbe défendant or tbe subject of th« action, or if tbe 
otBer defects tberein specified so appear. Held, tbat the objection^ appar- 
ent on tbe face of the complaint, that an action by a nonresident agalnst 
a lorelgn corporation did not arise from the business done by such corpo- 
ration in the stat«, could be raised by demurrer. 

[Ed. Note.— For other cases, see Pleading, Cent Dig. §§ 425, 428-435, 
437, 443 ; Dec. Dig. <S=»193.] 

3. Courts ®=5>37 — Jtteisdiction — ^Waiveb of Objections. 

Such objection was not waived by also demurring on other grounds, 
which invoked tbe exercise of jurisdiction ; no other mode belng provid- 
ed for ralsing such objections, and the Code not contemplatlng the divid- 
ing up of grounds of demurrer, but requiring that the several grounds re- 
lied on must ail be stated in Uie same pleading. 

[Ed; Note.— For other cases, see Courts, Cent Dig. §§ 147-149, 151, 156 ; 
Dec. Dig. ©=537.] 

At Law. Action by Elizabeth Fry against the Denver & Rio Grande 
Railroad Company. On demurrer to the complaint. Demurrer sus- 
tained. 

Sullivan & Sullivan and Théo. J. Roche, of San Francisco, Cal., 
for plaintiff. 

Charles W. Slack, of San Francisco, Cal., for défendant. 

VAN FLEET, District Judge. [1] The action was commenced in 
a state court against the défendant, sued as a Colorado corporation, 
to recover damages for personal injuries alleged to hâve been suffered 
by plaintifï at Pueblo, Colo., while a passenger on defendant's rail- 
road, through the defendant's négligence; it being alleged as a basis 
of maintaining the action in this state that, at the date of the injury, 
iJie défendant was and now is "doing business" therein. The de- 
fendant removed the cause to this court for diversity of citizenship, 
and has now interposed a demurrer challenging the jurisdiction of 
the court; the objection being that the complaint does not state facts 
constituting a cause of action as to which the défendant is required 
to answer in the courts of this state. 

The objection gives rise to the question whether an action, although 
transitory in character, may, against the objection of the défendant, 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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be maintained in the courts of a state other than that in which the 
cause of action arose or the defenda.nt résides, against a corporation 
nonresident of the state where sued, notwithstanding it may be doing 
business therein, unless it appear that the cause of. action counted 
iipon arises ont of the business there donc; the contention of the 
défendant being that, unless it appear that the action arises out of 
a transaction had in the state wherein suit is brought, the complaint 
fails to disclose a cause of action wherein the court is clothed with 
jurisdiction of the person of the défendant. It will be observed that 
not only is there hère a failure to allège that the cause of action was 
in respect of the business done by the défendant in this state; but 
it sufficiently appears, perhaps, that it could not hâve so arisen, since 
the cause of action sounding in tort would necessarily hâve its origin 
in the state wherein the tortious act was committed. In support of 
its objection, défendant relies on the case of Old Wayne Life Âss'n v. 
McDonough, 204 U. S. 8, 27 Sup. Ct 236, 51 L. Ed. 345; and the 
more récent case of Simon v. Southern Ry. Co., 236 U. S. 115, 35 
Sup. Ct. 255, 59 L. Ed. 492 (decided January 25, 1915). 

Both cases présent instances like the présent of attempts to secure 
jurisdiction of a nonresident corporation on a cause of action arising 
in a state other than that in which the action was brought, by service 
of process under state statutes similar to that of this state providing 
for service upon nonresident corporations doing business in the state. 
In both cases, judgment was obtained by default, but in each instance, 
when eventually coming for review to the Suprême Court of the 
United States, the judgment was held nugatory and void upon the 
ground, in substance, that, while every state has, within certain lim- 
itations, the right to provide for service of process upon foreign 
corporations doing business therein, and may prescribe, in default 
of the naming by the corporation of an agent on whom service may 
be made, that the same shall be had on some oiïîcer of the state, this 
power is limited to instances where the action is based upon trans- 
actions had or business done within the jurisdiction of the state where- 
in the service is had. "Otherwise," as put in the Simon Case, "claims 
on contracts, wherever made, and suits for torts, wherever committed, 
might, by virtue of such compulsory statute, be drawn to the juris- 
diction of any state in which the foreign corporation might at any 
time be carrying on business." And it is held that such process in 
an action based upon a transaction not arising within the state is 
inefïectual to confer jurisdiction of the person of the défendant or 
constitute that due process of law essential as the fouiidation of every 
valid judgment. 

It is true, as suggested by plaintiff, that the court in those cases 
was considering primarily tiie sufficiency of the process to subject 
the défendant to the local jurisdiction; but the reasoning upon which 
the court proceeds indicates clearly, I think, that jurisdiction of the 
person of the défendant should be made to appear by proper aver- 
ment. In the Old Wayne Case, it is said: 

"Conceding, then, that by going into Pennsylvania, without flrst complying 
with Its statute, the défendant association may be held to hâve assented to the 
service upon the iusuranee commissioner of process in a suit brought against 
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It there In respect of business transacted by it in that commonwealth, such as- 
sent cannot properly be Implied where it afflnnatively appears, as it does liere, 
tiat the business was not transacted in Pennsylvanla. • * • While the 
highest considérations of public policy demand that an insurance corporation, 
enterlng a state in défiance of a statute wbich lawfully prescribes the terms 
upon which it may exert its powers there, should be held to bave assented to 
such terms as to business there transacted by it, it would be going very far to 
imply * * • such assent as to business transacted In another state, al- 
though citizens of the former state may be Lnterested in such business." 

And the court conclude: 

"As the suit in the Pennsylvania court was upon a contract executed in In- 
dlana, as the Personal judgment in that court against the Indiana corporation 
was only iipon notice to the insurance commissioner, without légal notice to the 
défendant association and without its having appeared in person, or by attor- 
ney or by agent in the suit, and as the act of the Pennsylvania court in render- 
ing the judgment must be deemed that of the state within the meaning' of the 
fourteeuth amendment, we hold that the judgment In Pennsylvania was not 
entitled to the faith and crédit which by the Constitution Is required to be 
given to the public acts, records, and judicial proceedings of the several states, 
and was void as wantlng in due process of law." 

While, as indicated, service of process in that case was had upon 
a designated officiai of the state, and not an agent of the corporation, 
the language employed by the court is, as silggested by counsel for 
défendant, obviously as applicable to the latter case as to the former, 
since manifestly, under the principles announced by the court, the 
basis of ail process on a foreign corporation is its actual or implied 
assent, by entering the state and doing business there, to its being 
served in accordance with the statute of the state, whether such serv- 
ice be had on an offîcer of the state or an agent of the corporation. 
In either case, such assent without the voluntary appearance of the 
défendant may only be implied as to process in actions founded on 
contracts originating within the state of service. 

Âgain, in the Simon Case, which, hke the présent, was an action 
for Personal injuries, referring to what had been decided by it in the 
Old Wayne Case, it is said : 

"î'rom the principle announced in that case it f ollows that service under the 
Louisiana statute would not be effective to give the district court of New Or- 
léans jurisdiction over défendant as to a cause of action arising in the state of 
Alabama. The service on the Southern Railway, even if in compllance with 
the requirements of Act No. 54, was not that ktnd of process, which could give 
the court jurisdiction over the person of the défendant for a cause of action 
arising in Alabama. As the company made no appearance, the default judg- 
ment was void. Belng void, the person acquired no rights thereby, and could 
be enjoiiied by a fédéral court from attempting to enforce what is a judgment 
in name, but a nullity in fact." 

The effect of thèse principles is that it is not enough in such a case 
that the foreign corporation be doing business in the state where 
sued, but it must appear that the cause of action arose from the busi- 
ness there donc. This requisite is thus made a fact essential to confer 
jurisdiction of the défendant; and manifestly what must be proved in 
the way of substantive fact must be alleged. Southern Pac. R. Co. 
v. Goodrich (C. C.) 57 Fed. 879, 882. 

[2] It is urged, however, that the objection is not one to be taken 
advantage of by demurrer, but by a motion to quash. But where the 
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defect, as hère, appears on the face of the complaînt, demurrer is not 
only the proper, but the essential mode of invoking it. C. C. P. § 
■430. It is qnite true, as suggested, that we are not dealing with the 
gênerai jurisdiction of the court, since there is no question that, by 
reason of diversity of citizenship and the character of the action, this 
court has jurisdiction of the controversy. But we are dealing with an 
élément of. jurisdiction, nevertheless, quite as essential to the power 
of the court in a particular case — jurisdiction of the person of the 
défendant. Nor does it matter thât the objection is one in the nature 
of a Personal privilège which the défendant may waive by voluntary 
appearance to the merits. In re Moore, 209 U. S. 490, 28 Sup. Ct. 
706, 52 L. Ed. 904, 14 Ann. Cas. 1164. It has not waived it, and is, 
as we hâve seen, privileged to raise it by demurrer. 

[3] It is urged that the défendant should be held to hâve waived 
its objection by coupling with it other grounds of demurrer invoking the 
exercise of jurisdiction, within the principles of Western Loan Co. 
V. Butte, etc., Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101. The 
Code of Civil Procédure (section 430) provides various grounds of 
objection to a complaint, which must, by express requiremént, be taken, 
if at ail, by demurrer, where they appear on the face of the plead- 
ings. The first is, "that the court has no jurisdiction of the person 
of the défendant or subject of the action," followed by others going 
to both substance and form. No other mode is provided for raising 
thèse objections. The defendant's demurrer, conforming to those re- 
quirements, opens with the objection to the jurisdiction, and then, in 
order, doubtless, that they may not be waived should this objection 
fail, includes others. It would be a harsh rule under such a procédure 
to hold that, where a party desires to raise the objection of want of 
jurisdiction, he must, to avoid being held to hâve made a gênerai ap- 
pearance, take the hazard of the sufficiency of that objection by waiv- 
ing ail others ; for the Code does not contemplate dividing up the 
grounds of demurrer piecemeal. The several grounds relied on must 
ail be stated in the same pleading. There is no provision to be found 
in the statutes of this state similar to section 1820 of the Montana 
Code, involved in the Western Loan Co. Case, and I do not think, 
therefore, that the same rule of waiver can justly obtain against the 
défendant as was there invoked. York Co. Bank v. Abbot (C. C.) 
139 Fed. 988. 

For thèse reasons, the demurrer to the complaint will be sustained. 
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THE TEXAS. 

THE JAMES McCAULLEX. 

(Circuit Court of Appeals, Third Circuit October 4, 1915.) 

No. 1859. 

1. Collision ©=3102 — Steamship anb Tow Meeting — Foo. 

A collision on the Delaware river in a fog, between an outgoing steam- 
ship and a meeting scliooner in tow of a tug on a 60-fathoni Une, held, 
on conflieting évidence, due to faults on tlie part of both the steamship 
and tug; the former being in fault for not hearing the fog signais of 
the tug, which she should hâve heard, and taking earlier précautions to 
avoid the tow, and the tug being in fault for being on a course taking 
her across to the western side of the river, where she had no right under 
the rules, and which course was especially dangerous In a fog and with 
her long tow. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. <g=»102. 

Collision with or between towing vessels and vessels in tow, see note 
to The John English, 100 C. C. A. 581.] 

2. Admikaltt <S=>124 — Taxable Costs — Expense of Subett Company Bond. 

There is no statute authorizing the taxing of the expense of procur- 
ing a surety Company bond for the release of a vessel libeled for col- 
ision as costs, and in the absence of a rule of court or a practice équiva- 
lent thereto such expense is not taxable. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 836-857; 
Dec. Dig. <S=3l24:.] 

Appeal f rom the District Court of the United States for the District 
of Delaware ; Edward G. Bradf ord, Judge. 

Suit in admiralty for collision by Walter M. Ervin, master of the 
schooner Dorothy B. Barrett, against the steamship Texas, with the 
tug James McCauUey, impleaded. Decree against both vessels, and 
their claimants appeal. Affirmed. 

For opinion below, see 207 Fed. 669. 

Lewis, Adler & Laws, of Philadelphia, Pa., for the James McCaulley. 
H. Alan Dawson, of Philadelphia, Pa. (Biddle, Paul & Jayne, of Phil- 
adelphia, Pa., of counsel), for the Texas. 

Andrew C. Gray, of Wilmington, Del., for the Dorothy B. Barrett. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. This suit has to do with a collision 
on the Delaware river, and at first was between the schooner Dorothy 
E. Barrett as libelant and the steamship Texas as respondent. The col- 
lision occurred on December 20, 1906, in the daytime, a few minutes 
after 2 o'clock, but a fog was prevailing and this condition no doubt 
occasioned the disaster. The schooner was in tow of the tug James 
McCaulley, and the Texas afterwards brought in the tug under the 
fîfty-ninth rule (29 Sup. Ct. xlvi). Essentially the whole controversy 
is between the two steam vessels, for neither contends seriously that 
the schooner was at fault, and in any event we agrée with Judge Brad- 

4=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
226 F.— 57 
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ford (whose opinion is reported in 207 Fed. at page 669), that "the évi- 
dence does not disclose actionable or substantial négligence on the part 
of the Barrett." We shall therefore confine our attention to the con- 
duct of the other two vessels : both hâve been found in fault, and each 
bas appealed. As happens too often in the admiralty — «ven after al- 
lowance is made for the obstacles in securing évidence abroad and from 
seafaring people anywhere — the parties bave maintained a leisurely 
pace in bringing this dispute to a final décision. We do not attempt to 
apportion the responsibility for this delay ; we speak of it merely in 
order to point out in passing that the criticisms often heard about the 
tardy foot of the law, justified as they seem to be by such an example as 
this, should in fairness be directed in many, perhaps in most, instances, 
not against procrastination by the courts, but against undue deliberate- 
ness by the parties themselves. 

We hâve attentively read and considered the 700 pages of this rec- 
ord, and désire to record our obligation to counsel for the excellent and 
vigorous discussion contained in their brief s. Our conclusion that both 
vessels were in fault does not differ from the conclusion below ; but it 
may perhaps be désirable to find the facts more fuUy, and to state in- 
dependently the reasons that support the decree. 

[1] 1. The Texas is a Danish steamship in the transatlantic trade, 
375 feet long and 50 feet beam, and was descending the Delaware river 
from Philadelphia, loaded and drawing something over 21 feet. She 
was in charge of a licensed pilot, a man of 35 years' continuous ex- 
périence on the river and bay, and with him on the bridge were the 
master and a man at the wheel. A lookout was on the forecastle head, 
where the mate and the carpenter were also engaged for much of the 
time. The second mate was on duty aft, and in the engine room three 
engineers were also on duty. Several seamen were about the decks, 
and the steward was in the galley on the main deck. The Barrett is a 
five-masted schooner, 275 feet long and 45 feet beam. Being empty, 
she was drawing only about 11 or 12 feet. Her master, her first and 
second mates, a helmsman, and a lookout were on duty, while other 
seamen and a passenger were about the deck. She was bound up the 
river to the port of Philadelphia. The steam tug McCaulley is 82i^ 
feet long, 191/2 feet bearti, and.was drawing about 9I/2 feet. Her mate 
was at the wheel, her master was on lookout and was also blowing the 
signais, her second engineer was on duty in the engine room, where the 
chief engineer was also présent, and the other members of the crew were 
inside, some at work and some asleep. The tug was towing the schoon- 
er on a hawser at least 60 fathoms in length. The tide was toward the 
end of flood and was running up about two miles an hour ; a light and 
unimportant wind was blowing from the northeast ; and when the col- 
lision happened, as well as for some time before, a fog of varying den- 
sity prevailed, sometimes and at some places permitting vessels and 
other objects to be seen as far away as 800 or 1,000 feet. It was thin- 
ner toward the north and west of the place of collision than toward the 
south and east. From about 12 o'clock, fog and f air weather had alter- 
nated ; but the vessels had proceeded in saf ety, although the conditions 
were such that both the tug and the steamship were seriously considerr- 
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ing the advisability of anchoring until the fog should disperse. There 
is no anchorage ground in that neighborhood along the western or 
Pennsylvania side of the channel ; the established ground being "east- 
ward of the channel marked by the Schooner Ledge range lights, op- 
posite to and above the oil wharves at Marcus Hook." The place of 
collision was along the Schooner Ledge range, above Marcus Hook, 
and not far below the city of Chester ; but the distance from the Penn- 
sylvania shore is a matter of dispute, and will be referred to again in a 
few moments. The principal contention of the steamship is that the 
tug had already gone over to the eastward at Marcus Hook, intending 
to anchor the schooner, but had abandoned the intention, because she 
heard the steamship's fog whistles before she could carry it out, and 
had thereupon started back across the channel to the westward (al- 
though this was thè wrong side), desiring to run up in sight of the 
land, and was in the act of crossing when the steam vessels caught 
sight of each other out of the fog. 

In more détail the account of thé Texas is as f ollows : She came 
steadily down the Schooner Ledge range, about in the center of the 
channel, practically parallel with the Pennsylvania shore, which was 
more or less visible at times LOOO feet away on her starboard side. 
About 20 minutes before the collision, as she approached a drill that 
was anchored and working on the rocks of Schooner Ledge at the east- 
ern edge of the channel, the light fog grew thicker, and she reduced 
her speed to dead slow. Shortly afterwards, as the fog showed no sign 
of dispersing, she decided to anchor on the established ground eastward 
of the channel as soon as she should reach a point far enough below the 
drill to avoid danger to that vessel from the steamship's swing up-river 
on the flood. This was the only anchorage available ; not only was it 
the established ground, but of course the channel itself cpuld not be 
obstructed, and there was no anchorage on the westward, both because 
of danger from rocks and because there would be no room to swing, 
While the Texas was still above the drill, she began to sound the regu- 
lar fog signal of one prolonged blast at intervais not exceeding one min- 
ute, and continued to sound it until the tug gave her a passing signal 
of two blasts as hereafter stated. The tug had heard the steamship's 
fog whistle several times, the first being about 15 or 20 minutes before 
the collision, when the sound seemed to be about a mile away ; and the 
master of the schooner had also heard the signal at least once. But the 
steamship asserts that she did not hear a fog signal from the tug at 
any time, and this point (which is important) will also be referred to 
again. Having decided to anchor, the pilot stopped the engines of the 
Texas as she reached the drill, or very soon afterwards, and changed 
the course a half point to southwest by west, altering both speed and 
course so as to reduce headway and bring the vessel over gradually to 
a proper position. She passed westward of the drill about 2 o'clock, 
only a few minutes before the collision, and her compass course was 
then observed to be S. W. by W. after allowing a half point for dévia- 
tion. Very soon afterward she passed about the same distance east- 
ward of the Illinois Rock buoy, which marks the opposite or western 
edge of the channel, and is not far below the ledge on which the drill 
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was working. Several witnesses f rom the Texas observed that the lîne 
of the Pennsylvania shore, approximately 1,000 feet to starboard, was 
practically parai lel with her course ; and some of them observed, also, 
that another vessel was passing down to starboard so much more rapid- 
ly that she soon disappeared in the f og. It is contended, theref ore, that 
almost immediately after the steamship passed the drill her course of 
S. W. by W., and her position at or very near the center of the deep- 
water channel (which was only 500 or 600 feet wide), are definitely 
fixed by the compass, by the position of the drill and of the lUinois 
Rock buoy, by the shore Une, and by the course of the other vessel that 
was passing down. Thereafter, and during the few minutes before the 
collision, she did not change her course to the westward. Her speed at 
this time was not more than enough for steerage way, perhaps f rom 1 
to 1% miles an hoyr over the ground, or from 3 to 3i/2 miles through 
the water, and this was being reduced gradually, since her engines were 
stopped and the tide was against her. While she was thus feeling her 
way eastward, so as to anchor below the drill, she heard a passing 
signal of two blasts in the fog ahead, and almost at once saw the tug 
about 800 to 1,000 feet aheâd, slightly on the port bow, and crossing 
the channel toward the western shore at an angle of about 45 degrees. 
This signal from the tug gave the Texas her first knowledge that the 
tug was on the river at ail, and even then the fact that she was also 
towing was not known, for she had not given the fog signais required 
by the rules. As soon, however, as the tug was seen — which was very 
soon after she gave the passing signal — the steamship answered with 
two blasts, accepting the proposai to pass starboard to starboard, and 
promptly put her helm hard-astarboard, in order to get over to the 
eastward and give the tug ail the room available. But the Texas was 
heavily loaded, she had very little water under her bottom, and besides 
was moving slowly for the other reasons just stated. Necessarily, 
therefore, she could not swing rapidly to port, but she did swing to 
some extent — farther indeed than was necessary to clear the tug, for 
the latter vessel crossed by an ample margin of safety, and was some 
distance to the westward before the collision, 

This brings the account to the point where the schooner appears. 
The Texas continues : A minute or two after the tug was seen the 
schooner loomed up for the first time. She was on the port bow, in the 
thicker fog to the eastward, and may hâve been distant about 600 feet, 
and was evidently following the tug's course across the steamship's 
bow. At this time the speed of the tow was about 3 miles through the 
water, or from 4 to 5 miles over the ground, without allowing for the 
schooner's leeway caused by the tide, while the steamship's speed was 
not more than a mile an hour over the ground. The tug was already 
safely across, but as soon as the schooner appeared the Texas saw the 
danger of collision unless she could get out of the road more quickly ; 
for the reasons given, she was answering her hard-astarboard helm very 
slowly. Accordingly, the engines were ordered slow ahead, but this 
order was changed instantly to fuU speed astem. Thèse orders were 
given in quick succession by the master without removing his hand 
from the telegraph, and if the engines moved forward at ail they 
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moved only for a moment and did net increase the speed in the least. 
They ran full speed astern until the collision took place about two min- 
utes later, and this maneuver was accompanied by the required signal 
of three short blasts of the whistle. The Texas has a right-hand pro- 
peiler, and for this reason her engines when running full speed astern 
inevitably make her helm useless, and tend to pull her stern to port and 
throw her bow to starboard. For this reason, as soon as she was ob- 
served to be tending in the latter direction, the starboard anchor was 
let go to hold her steady. This object was accomplished ; indeed, she 
was nearly at rest when the anchor was dropped, for she only ran over 
the chain a few f eet at most, and at the moment of collision had started 
to drift slowly up river on the tide. When the anchor was let go, the 
distance between the vessels was probably about 200 feet. While the 
steamship was executing thèse maneuvers the schooner was coming on 
with a slightly changed heading to westward, or nearly broadside to the 
channel, and her starboard side, a little forward of amidships, struck 
rhe^bow of the Texas at an angle of 5 or 6 points. The blow did not 
stop the schooner, or al ter the heading of either vessel. The tug was 
still pulling, indeed had increased her speed, and the schooner continu- 
ed to scrape or bump her starboard side across the bow of the steam- 
ship until the schooner's bottom was arrested by the taut chain of the 
dropped anchor, and both vessels were thus held together for 10 or 15 
minutes. Meanwhile the tug, whose hawser had slipped ofï the bitts, 
came back, got a line again on the schooner, and finally towed her clear. 
While the two vesesls were lying together they remained in about the 
same angle as at the moment of collision, the bow of the Texas pointing 
somewhat toward the stern of the schooner and the starboard side of 
the Texas being nearer the schooner's starboard side. Both vessels 
were kept f rom drifting up the river on the tide by the anchor chain of 
the steamship. None of the three vessels was aground at any time. 
The schooner was injured, but the steamship suffered no damage, and 
afterwards continued her voyage. The cost of repairing the schooner 
appears to hâve been about $5,400, and this is practically ail the évi- 
dence concerning the nature or extent of her wound. 

The Texas charges the tug with fault in continuing to tow the 
schooner in such a fog through a narrow channel, insisting that she 
should hâve carried out her intention to anchor on the established 
anchorage ground eastward of the channel at Marcus Hook. At ail 
events, whether she ought to hâve ^nchored or not, she is especially 
charged with fault in trying to cross the channel again to the Pennsyl- 
vania shore, with a large schooner in tow on so long a hawser, particu- 
larly when she heard the fog whistles of the Texas coming down the 
channel. Repeating the allégation that everything possible was donc 
by the Texas to avoid the disaster — sounding correct and timely fog 
signais, proceeding dead slow on a proper course, executing the right 
maneuvers as soon as the tug came in sight — the steamship déclares 
the fault for the collision to be due primarily, if not solely, to the tug's 
négligence in crossing a narrow channel with a large, light-draft, 
schooner in tow on a long hawser, imder the prevailing conditions of 
îog, without sounding fog signais, and with knowledge that a steam- 
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ship was coming down the channel. Other contributing faults of less 
importance are charged, but the vital clément of the steamship's case 
is the position of the tow in the channel ; the danger thus caused being 
greatly increased by failure to give the fog signais required by the 
rules. 

Thus far, the steamship, The tug's account of the collision is as 
follows : She took hold of the schooner not far from the Delaware 
Capes, the hawser being then about 100 f athoms long. At Ft. Delaware 
she shortened it to 50 or 60 fathoms, and when the weather became 
foggy at Grubb's Landing, more than a mile below Marcus Hook, she 
slowed her engines from full speed to 2 or 3 miles an hour, at the 
same time beginning to blow the fog signal prescribed for a steam ves- 
sel with a tow, namely, one long and two short blasts at intervais of 
one minute, and continued to blow the proper signal until shortly be- 
fore the collision took place. She passed Marcus Hook in safety, on 
a course parallel with the western or Pennsylvania shore and close 
thereto ; this course (which is on the port side of the channel) being 
also parallel with the Schooner Ledge range, but well over to the west- 
ward. The shore was plainly visible from time to time ; the fog be- 
ing so thick to the eastward as so shut out the eastern or New Jersey 
shore altogether. The movements of the tug were directed by her 
master, who bas held a master's license for 25 years, and had been 
in command of the tug for 19 years. He was just outside the pilot 
house, and the first mate (also a licensed navigator for many years) was 
at the wheel within. After the tug passed Marcus Hook, she heard the 
fog whistle of the Texas on her starboard bow, and proceeded slowly 
and cautiously, continuing to blow the required fog signal and keeping 
close to the Pennsylvania shore, then visible to the westward, thus 
giving the steamship the whole width of the channel. She heard the 
fog signal of the Texas three or four times, always on the starboard 
bow, and lessened her speed to dead slow, keeping steerage way only. 
While thus proceeding, she caught sight of thp Texas about 1,000 
feet away, broad off the starboard bow, at an angle of 4 to 6 points, 
but heading toward tlie tug. At once she blew a passing signal of 
two blasts, and the Texas promptly accepted the signal ; both vessels 
thus agreeing to pass starboard to starboard. The tug changed her 
course to port, so as to bring her still doser to the western side of 
the river, and the schooner also put her wheel to starboard, so as to 
follow the tug. But the Texas disobeyed the agreement and kept 
swinging to the westward toward the tug and ûie schooner. The 
tug thereupon repeated the two-blast signal (which was again proniptly 
accepted), and put her wheel hard-astarboard, ordering the schooner 
to do the same. The tug passed by an ample margin, and in the hope 
of saving the schooner put her engines full speed ahead ; but the Texas, 
maintaining an improper speed of 7 or 8 miles an hour, kept on toward 
the schooner until she came as neàr as 100 or 200 feet. At that point 
she let go her starboard anchor, but this did npt check her headway 
or prevent her from continuing to swing to the westward ; still com- 
ing on, she surged over the anchor chain, struck the schooner a severa 
blow on the starboard side between' the main and mizzen masts, re- 
bounded, and struck her again about 20 feet farther aft, and then 
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scraped or bumped along her starboard side. The blow pulled fhe 
hawser from the tug's bitts, and pushed the schooner's bovv around to 
starboard, until she became fast on the chain of the dropped anchor. 
The tug then went back and pulled the schooner clear. 

The place of collision was south of Chester about 400 feet below 
an old oil wharf at the suburb of Thurlow. The channel is 24 feet 
deep in its narrowest part (where it is 600 feet wide) and widens and 
deepens as it approaches Marcus Hook, so that near the oil wharf re- 
ferred to it is 30 feet deep for about 1,300 feet. High water would 
add about 6 feet to the depth. Eastward of Marcus Hook is the es- 
tablished anchorage ground already described. Drawing not more than 
12 feet, and therefore able to proceed close to the western edge of 
the channel, the tug and schooner passed the anchorage ground with a 
wide margiri, thus giving ample room and ample depth of water to ves- 
sels bound down or intending to anchor. As the Texas was intending 
to anchor, préparations therefor were being made by her flrst mate, 
the carpenter, and even by her lookout, who was thus diverted from his 
duty. As she passed the drill, the Texas had already shaped her 
course to the eastward of the range toward the anchorage ground, 
and therefore, when she heard and accepted the passing signal, she 
could hâve gone eastward of the range far enough to pass both the 
other vessels in complète saf ety ; but she had not heard the fog signais 
of the tug (although she should hâve heard them), and therefore did 
not know that the latter was towing. Seeing the tug pass, the Texas 
supposed the danger was over, and then was suddenly confronted by 
the schooner, She should hâve changed her course at once to the east- 
ward, but instead of doing so she reversed and went full speed astern. 
But her speed and headway were so great that she rapidly closed up 
the interval (800 or 1,000 feet) between her and the schooner, and as 
the reversing engines inevitably threw her bow to starboard she swung 
around nearly at right angles to the schooner, and a collision was evi- 
dently impending. Thereupon, to stop her swing to starboard, she 
dropped her anchor, but without success. She surged forward over 
the chain, and struck the schooner in the manner already described. 
Her momentum in connection with her swing to westward, caused by 
reversing, carried her diagonally across the channel, and made the col- 
lision certain. The District Judge is criticized for saying that he does 
not place "any reliance upon the reckless testimony, adduced on the 
part of the Barrett and the tug, that the Texas ported her helm, swung 
to starboard, and headed toward the Pennsylvania shore almost at 
right angles, maintaining a speed of from 6 to 10 knots through the 
water and thus causing the collision." On this subject the contention 
of the tug is; that (however the fact is to be explained) it remains true 
that the steamship did change her course diagonally to the westward ; 
and the argument is made that the change was probably due to the 
reversing of the engines, coupled with the fact that the steamship was 
coming down the river too fast at the time when she suddenly discov- 
ered the schooner ahead of her. The tug insists that the collision oc- 
curred on the westward side of the river a short distance from the 
shore^an effort being made to justify her position on the port side 
of the channel — and, if this be true, she contends that the disaster musl 
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have happened in accordance with the theory just outlined. But, if 
the collision occurred eastward of the center line of tiie channel, as the 
Texas contends, then the tug asserts that she was not on the wrong 
side, and has not been shown to be in fault. 

Each of thèse opposing tlieories is supported by a good deal of 
évidence, and we find it impossible to reconcile the conflict. In this 
class of cases the proof of physical facts (for example, the position 
of a sunken vessel) sometimes enables a court to pronounce with cer- 
tainty at what point on the water the collision took place ; but in tlie 
présent controversy the évidence on this subject is nearly ail of one 
grade — the clashing assertions of the witnesses that the collision oc- 
curred at one point or the other. So, too, the injured condition of 
the vessels is sometimes of great value in determining the force and 
direction of the blow; but hère we have almost nothing to guide us 
except the slipping of the hawser from the bitts, and the stipulation of 
the parties that the cost of repair was about $5,400. Being obliged, 
therefore, to solve the problem by adopting tlie more probable account, 
we find as a fact that the place of collision was not close to the Penn- 
sylvania shore, but was more nearly in the center of the channel. We 
think it not unlikely that the tug had gone over toward the regular 
ground with some intention of anchoring, but had changed her mind. 
However this may be, and assuming that in the first instance she may 
have been coming up close to the center of the channel, or even over 
on the proper side, we believe the fact to be that she was crossing the 
channel toward the westward, intending, as indeed she herself says, to 
keep in sight of the land and to go up on that side of the river. This 
vvàs a fault. There was no compelling reason to take her there, and 
her own convenience could not be a sufficient excuse under ail the 
circUmstances. She may have been at liberty to continue running in 
the fog, but she was the more bound to conform to the rules and keep 
on the proper side of the channel. To go in the wrong direction in 
a fog, stringing out a tow as long as this across a narrow channel 
(whatever the length of the hawser may have been) was likely to end 
in disaster, and in this case her conduct was such a distinctly con- 
tributing fault of such importance that we need not look for any other 
to justify the decree against her. 

In many particulars the Texas seems to have executed the proper 
maneuvers, especially after she caught sight of the tug and after the 
passing signais were exchanged. But in one important respect we 
find her also in fault. Of course, while the fog was obstructing the 
view, she could not know by sight that the tug was there at ail, or 
(if there) was engaged in towing ; but she was the more bound to great 
vigilance in the use of the only other sensé at her command, and she 
was bound to take note of the tug's fog signais, if they were given 
and could be heard. She insists that she did not hear them, and as- 
serts in effect that they were not given at ail; but in this matter we 
think the probabilities are against her. We accept it as a fact that the 
tug did blow the fog signais regularly, and that they could have been 
heard for a considérable time before the two steam vessels emerged. 
The Texas is therefore at fault in failing to hear thèse signais, and 
nothing more is needed to charge her with a contributing share in the 
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collision. If she had heard them when she should, she would hâve 
had earlier knowledge that a tow was approaching, and could (and no 
doubt would) hâve taken earlier précautions in reducing speed and in 
such other maneuvers as the exigencies of the situation would then 
hâve required. 

We think, therefore, that each vessel was in fault and has properly 
been charged with one-half of the damage done to the schooner. 

[2] 2. The next question is whether the District Court was correct 
in refusing to tax as part of the costs the premiums that were paid 
for the entry of corporate security. The précise point is not whether, 
in our opinion, modem conditions hâve made it désirable that such 
premiums should be taxed as costs, but whether any statute, or any rule 
or équivalent custom in the district of Delavi^are, required or justified 
the taxation. The clerk rejected the items on the following ground : 

"I do not know of any statute that makes such items taxable as disburse- 
ments or otherwise, and there Is no nile of court or established practioe in 
this district permitting a recovery of such items. I am aware of no décision 
of the Circuit Court of Appeals for the Third Circuit or of the District Court 
for this District on this subjeet." 

And the District Court affirmed the clerk's décision. 

In our opinion the clerk was right in saying that no statute makes 
such an item taxable. The subjeet has been sufficiently discussed in 
the following cases: The South Portland (D. C.) 95 Fed. 295; The 
Willowdene (D. C.) 97 Fed. 509; Lee Injector Co. v. Penberthy Co. 
(C. C. A. 6th Cir.) 109 Fed. 964, 48 C. C. A. 760; Jacobsen v. Klon- 
dike Co. (C. C. A. 9th Cir.) 112 Fed. 73, 50 C. C. A. 121 ; The Robert 
Dollar (D. C.) 116 Fed. 79; Edison v. Mutoscope Co. (C. C.) 117 
Fed. 192; The Bencliff (D. C.) 158 Fed. 377; The John Dailey (D. 
CO 158 Fed. 643; The Hurstdale (D. C.) 171 Fed. 607; The Volund 
(C. C. A. 2d Cir.) 181 Fed. 643-667, 104 C. C. A. 373 ; Jones v. Smith 
Co. (C. C.) 183 Fed. 990; The Governor Ames (C. C. A. Ist Cir.) 187 
Fed. 40, 109 C. C. A. 94; The Europe (C. C. A. 9th Cir.) 190 Fed. 
481, 111 C. C. A. 307; The Governor Ames (D. C.) 199 Fed. 587. 
And we shall only add our approval of the argument that a rule of 
court, or a practice équivalent thereto, is needed to justify the taxa- 
tion. But we may also say that we think such a rule or practice has 
become so désirable that we feel confident the court below will take an 
early opportunity to conform its procédure in this respect to the cus- 
tom prevailing in other districts. 

3. As the only real dispute in this case was between the tug and 
the steamship, we see no reason to interfère with the discrétion of the 
District Court in requiring each party to pay one-half the total costs. 

On each appeal the decree is affirmed. 
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TJNION PAC. R. 00. et al. v. FBANK et al. 

FRANK et al. v. UNION PAO. R. 00. et al. 

(Circuit Court of Appeals, Eighth Circuit July 9, 1915.) 

Nos. 4305, 4306. 

1. Monopoles <gx=>24 — Anti-Trust Act — Suits fob Violation— Who mat 

Maintain. 

A priva te individual may not maintain an action to enforce général! y 
tlie provisions of Sherman Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 
209; but, in order to rely upon its provisions, an indivldual must base 
his cause of action upon its violation, and show a spécial damage to 
himself arising from such violation, not suffered by the gênerai public. 

[Ed. Note. — For otlier cases, see Monopolies, Cent Dig. § 17 ; Dec. Dlg. 
©=>24.] 

2. COKPOKATIONS <g=>182 — STOCK CONTBOL BT ANOTHEB OOEPOEATION — ' 

BiGHTS OF MiNOEITY SlOCKHOLDEJiS. 

A railroad company, which through stock ownership controls an- 
other Company, owning and operating a Connecting Une, cannot be eharged 
wlth a breach of duty toward minority stockliolders because of expen- 
ditures made in reconstructlng and improving the Une of the controUed 
Company, although such expenditures inured to its own beneflt, where 
they were made by the directors of the controUed company in good 
faith, and proved, as expected, of large beneflt to that company as well, 
by reason of largely increased trafflc tlirough the connection, to obtain 
which they were necessary. 

[Ed. Note, — For other cases, see Corporations, Cent. Dig. §§ 686-690; 
Dec. Dig. ®=>182. 

Bights of minority stockholders as to management of corporate af- 
fairs, see note to Wheeler v. Abilene Nat. Bank Bldg. Co., 89 C. C. A. 
482.] 

3. Corporations <®=»184 — Stock Oonteol et Anothkb Corporation — • 

EiQHTs op Minority Stockholders. 

A railroad company, which through stock ownership controls another 
company, stands in a fiduciary relationship to the minority stockholders, 
and cannot lawfully sell to the controUed company a Une of road bullt 
and o%vned by itself, and the chlef purpose of which is to beneflt its own 
business, and not that of the controUed company. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 692 ; Dec. 
Dig. ®=»184.] 

4. Corporations ®=s>156 — Stockholders — Biqht to Dividends. 

The mère f act that a railroad company has earned net profits in a 
designated year does not entitle preferred stockholders to dividends 
therefrom, regardless of the needs of the company in the way of mainte- 
nance and betterments, to enable it to properly perform its duty to the 
publie. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 581-583, 
593-603; Dec. Dig. ©=»156.] 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; W. H. Munger and Thomas C. Munger, Judges. 

Suit in equity by Charles A. Frank and others against the Union 
Pacific Railroad Company and others. Decree for complainants, and 
both parties appeal. Reversed. 

(gsaFor other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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Louis Marshall, of New York City, and Myron L. Learned, of 
Omaha, Neb. (Samuel Untermyer and Abraham Benedict, both of 
New York City, on the brief), for complainants. 

N. H. Loomis, of Omaha, Neb. (Edson Rich, of Omaha, Neb., on 
the brief), for défendant Union Pac. Railroad Co. 

William D. Guthrie, of New York City (Robert A. Brown, of St. 
Joseph, Mo., on the brief), for défendant St. Joseph & G. I. Ry. Co. 

Before SANBORN and CARLAND, Circuit Judges, and AMIDON, 
District Judge, 

CARLAND, Circuit Judge. In this opinion the complainants below 
will retain that name, the Union Pacific Railroad Company will be 
named "Union Pacific," the St. Joseph Railway Company the "St. 
Joe," and the act of Congress of July 2, 1890 (26 Stat. 209), the "Sher- 
man Act." 

Complainants filed their bill in the district court of Clay county, Neb., 
as the owners of 1,900 shares of first preferred, noncumulative, and 
400 shares of second preferred, noncumulative, capital stock of the 
St. Joe, against the Union Pacific and St. Joe. The case was duly 
removed to the District Court of the United States for the District of 
Nebraska. A so-called "protective committee," claiming to represent 
3,000 shares of first preferred and over 1,400 shares second preferred 
capital stock of the St. Joe, was allowed to intervene as party complain- 
ant. A supplemental bill was also filed, and subsequently the case 
came on for hearing upon pleadings and proofs. As a resuit of this 
hearing a decree was rendered in favor of complainants, adjudging 
that the Union Pacific and the St. Joe were competing carriers, en- 
gaged as such in compétitive commerce among the several states, and 
that such Interstate compétition was substantial; that the ownership 
and control by the Union Pacific of a majority of the capital stock of 
the St. Joe, and the control of the property, affairs, and business of 
the latter, which had been and was being exercised by the Union Pa- 
cific by virtue of such stock ownership, were in violation of the inhibi- 
tions of the Sherman Act. It was further adjudged that the Union 
Pacific and the St. Joe be permanently and perpetually enjoined and 
restrained, the said Union Pacific from directly or indirectly voting or 
attempting to vote any shares of the stock owned, held, or controUed 
by it in the St. Joe, at any meeting of the stockholders of the St. Joe, 
and the St. Joe from permitting" or sufifering such shares of stock so 
voted, held, or controlled by the Union Pacific to be voted at any 
such meeting; that the Union Pacific be enjoined and restrained from 
exercising or attempting to exercise any control, direction, or super- 
vision whatsoever over the acts or doings of the St. Joe by virtue of 
its ownership or control of any of the shares of stock of the St. Joe ; 
that the said St. Joe be enjoined and restrained from permitting or 
sufïering the Union Pacific to exercise any control, direction, or super- 
vision whatsoever over the corporate acts of the St. Joe ; that the said 
St. Jof be enjoined and restrained from paying any dividends to the 
said Union Pacific on account of shares of stock of the St. Joe owned, 
held, or controlled by said Union Pacific until the further order of 
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the court; that said Union Pacific be enjoined and restrained from 
coUecting or receiving any such dividends on such shares of stock; 
that ihe St. Joe be permanently and perpetually enjoined and restrained 
from using any of its funds, moneys, property, crédit, or earnings for 
the benefit, or in the interest, or to further tlie purposes or business, 
of the Union Pacific, or otherwise than for the management, mainte- 
nance, and equipment of the St. Joe as an entirety, and solely for the 
need of its legitimate business, and from making any further expendi- 
tures for the reconstruction of that portion of the Hne of said St. Joe, 
lying between Upland, Kan., and Hastings, Neb., and from purchasing, 
acquiring, or leasing the railroad of tiie Hastings & Northwestern 
Company, or any part thereof, which extends from the tracks of the 
St. Joe at Hastings, Neb., to the tracks of the Union Pacific, at or near 
Gibbon, Neb., except existing terminal and dépôt arrangements at 
Hastings, which were permitted to continue until the further order 
of the court, until a board of directors, chosen by the stockholders, 
other than the Union Pacific, should authorize such expenditures here- 
tofore mentioned in the decree. It was further adjudged that unless, 
within 60 days after the entry of the decree, the management and 
control of the St. Joe should be surrendered to a board of directors 
chosen by holders of stock of said company, other than stock held or 
bwned directly or indirectly by the Union Pacific, that a receiver of 
said St. Joe and of ail its property and franchises should be appointed 
by the court, with the usual powers and duties of receivers in such 
cases. 

[1] The far-reaching scope and extent of this decree suggests at 
once a caref ul examination of the law and the f acts upon which it is 
based. The Union Pacific and St. Joe appealed generally. The com- 
plainants appealed, in so far as the court failed. omitted, and refused 
to hold and decree that the control by the Union Pacific of the prop- 
erty, business, and affairs of the St. Joe had been and was in violation 
of the fiduciary obligation owing by said Union Pacific as controUing 
stockholder of the St. Joe, and in so far as the court failed, omitted, 
and refused to hold and decree that the proposed reconstruction of the 
Upland-Hastings portion of the St. Joe, as described in the pétition 
and shown by the proofs, and the proposed acquisition of the so-called 
Gibbon cut-off were ultra vires and beyond the corporate powers of 
the St. Joe, and in so far as the decree failed, omitted, and refused to 
require the Union Pacific to account for and pay over to the St. Joe 
ail moneys, whether paid out of surplus or current earnings, expended 
in the reconstruction of the Upland-Hastings portion of the St. Joe, 
and ail moneys expended by said St. Joe for the benefit of said Union 
Pacific and not required to be expended for the legitimate needs of 
the St. Joe, and ail losses sustaiûed by the St. Joe, owing to the con- 
trol and management of its afïairs by aie Union Pacific. 

The complainants are minority holders of fiirst and second prèferred 
i stock of the St. Joe, and bring this action in behalf of themselves and 
ail other stockholders similarly sitUated to obtain relief which the cor- 
poration itself has refused to seek, viz. ta prevent (a) the illégal con- 
trol exercised by the Union Pacific over the St. Joe by reason of the 
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ownership of a majority of ail the stock of the St. Joe, in violation of 
the Sherman Act ; (b) the oppressive, selfish, and detrimental conduct 
of the Union Pacific in its control of the St. Joe, in violation of the 
duties incumbent upon the Union Pacific as the controlling stockholder ; 
(c) the ultra vires acts done and threatened by the St. Joe at the com- 
mand of the Union Pacific. It is insisted by counsel for the St. Joe 
and Union Pacific that complainants cannot maintain this action solely 
for the purpose of enforcing the Sherman Act. In other words, the 
contention is that a private individual may not raise the question of 
the violation of the act, unless he can show some spe:cial damage which 
he has suffered by that violation, which damage differs f rom the dam- 
age suffered by the gênerai public. Counsel for complainants admit 
this contention so far as it goes, as they say in their brief : 

"The complainants are not seeking to enforce the Sherman Act as sueh, or 
to usurp the govemment's prérogative to break up an unlawful combtnation 
by injunetion. Their appeal is to the gênerai equity powers of the court." 

It is the claim of complainants that they are being injured and dam- 
aged by the unlawful, oppressive, selfish, and detrimental conduct of 
the Union Pacific in its control of the St. Joe, in violation of the duty 
incumbent upon it as the controlling stockholder. The contention, 
therefore, that this action may not be maintained by complainants, 
on the ground alone that the Union Pacific has violated the Sherman 
Act, unless they can show some spécial damage resulting to them from 
such violation, as distinguished from the gênerai public, must be sus- 
tained. The proposition is not only conceded by counsel for complain- 
ants, but it is fully sustained by the authorities. In the case of Minne- 
sota V. Northern Securities Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 L. 
Ed. 870, the court said : 

" * • * Taklng ail the sections of that act together, we think that Its 
intention was to limit direct proceedings in equity to prevent and restrain 
such violations of the Anti-Trust Act as cause injury to the gênerai pubUc, 
or to ail alike, merely from the suppression of compétition in trade and 
commerce among the seyeral states and wlth f oreign nations, to those institut- 
ed in the name of the United States, under the fourth section of the act, by 
district attomeys of the United States, acting under the direction of the At- 
tomey General, thus securing the enforcement of the act, so far as direct 
proceedings in equity are concemed, according to some uniform plan, opera- 
tive throughout the entire country. Possibly the thought of Congress was 
that by such a limitation upon suits in equity of a gênerai nature to restrain 
violations of the act, irrespective of any direct injury sustained by particular 
persons or corporations, Interstate and international trade and commerce, and 
those carrying on such trade and commerce, as well as the gênerai busin^s 
of the country, would not be needlessly disturbed by suits brought, on ail 
sides and in every direction, to accomplish improper or spéculative pur- 
poses." 

See, also, Pidcock v. Harrington (C. C.) 64 Fed. 821 ; Southern 
Indiana Express Co. v. U. S. Express Cô. (C. C.) 88 Fed. 659; Metcalf 
V. American School Fumiture Co. (C. C.) 108 Fed. 909; G., C. & S. F. 
R. Co. V. Miami S. S. Co., 86 Fed. 407, 30 C. C. A. 142; Rogers v. 
Nashville, C. & St. L. Ry. Co., 91 Fed. 299, 33 C. C. A. 517; Bigelow 
V. Calumet & Heela Mining Co. (C. C.) 155 Fed. 869. 
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We think whatever doubt may hâve existed upon the subject has 
been removed by the décision of the Suprême Court in the case of D. 
R. Wilder Manufacturing Co. v. Corn Products Refining Co., 236 U. S. 
165, 35 Sup. Ct. 398, 59 L. Ed. 520, handed down on February 23, 
1915. It was there said : 

"In the second place, the proposîtloû Is répugnant to the Anti-Trust Act. 
Beyond question, re-expreêsing what was ancient or existing and embodying 
that which it was deemed wise to newiy enact, the Anti-Trust Act was in- 
tended in tlie œost comprehensive way to provide against combinatious or 
conspiracles In restraint of trade or commerce, the monopolization of trade 
or commerce, or attempts to monopolize the same. Standard 011 Co. v. United 
States, 221 U. S. 1 [31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. E. A. (N. S.) 834, 
Ann. Cas. 1912D, 734] ; United States v. American Tobacco Co., 221 U. S. 106 
[31 Sup. Ct. 632, 55 L. Ed. 663]. In other words, founded upon broad con- 
ceptions of public policy, the prohibitions of the statute were enacted to pre- 
vent, not the mère injury to an individual which would arise from the doing 
of the prohibited acts, but the harm to the gênerai public which would be 
occasioned by the evils which it was contemplated would be prevented, and 
hence not only the prohibitions of the statute, but the remédies which it pro- 
vided, were coextensive with such conceptions. Thus the statute expressly 
cast upon the Attomey General of the United States the responsibility of 
enforclng its provisions, making It the duty of the district attomeys of the 
United States in their respective districts under his authority and direction 
to act concerning any violations of the law. And in addition, evidently con- 
templating that the officiai unlty of initiative which was thus created to give 
effect to the statute required a Hke unity of judicial authority, the statute in 
express terms vested the Circuit Court of the United States with 'jurisdlc- 
tioh to prevent and restrain violations of this act,' and besides expressly 
conferred the amplest discrétion in such courts to join such parties as migbt 
be deemed necessary and to exert such remédies as would fuUy accompllsh 
the purposes iatended. Act July 2, 1890, c. 64T, 26 Stat. 209. 

"It is true that there are no words of express exclusion of the right of 
individuals to act In the enforcement of the statute or of courts generally to 
entertain cdmplaints on that subject. But it is évident that such exclusion, 
must be implied for a twofold reason: Fîrst, because of the famlliar doctrine 
that 'where a statute créâtes a new offense and denounces the penalty, or 
glves a new rlght and déclares the remedy, the punishment or the remedy 
can be only that which the statute prescribes.' Farmers' & Mechanics' Na- 
tional Bank v. Dearlng, 91 U. S. 29, 35 [23 L. Ed. 196] ; Bamet v. National 
Bank, 98 U. S. 555 [25 L. Ed. 212] ; Oates v. National Bank, 100 U. S. 239 [25 
L. Ed. 580] ; Stephens v. Monongahela Bank, 111 U. S. 197 [4 Sup. Ct. 336, 28 
L. Ed. 399]; Tenn. Coal Co. v. George, 233 U. S. 354, 359 [34 Sup. Ct. 587, 58 
L. Ed. 997]. Second, because of the destruction of the powers conferred by 
the statute and the frustration of the remédies which it créâtes which would 
obviously resuit from admitting the right of an individual as a means of 
défense to a suit brought against Mm on his individual and otherwise 
inherently légal contract to assert that the corporation or combination suing, 
had no légal existence Jn contemplation of the Anti-Trust Act. This Is ap- 
parent since the power given by the statute to the Attomey General is in- 
consisteBt with the existence of the right of an individual to independently 
act since thé purpose of the statute was, where a combination or organization 
was found to be iUegally existing, to put an end to such illégal existence for 
ail purposes and thus protect the whole public — an object incompatible with the 
thought that such a corporation should be treated as legally existing for the 
purpose of parting with Its property by means of a contract of sale and yet 
be held to be clvUly dead for the purpose of recoverlng the price of such 
sale, and then by a failure to provide against its future exertlon of power be 
recognlzed as virtually resurrected and In possession of authority to violât» 
the law. And in a twofold sensé thèse considérations so clearly demonstrate 
the conflict between the statute and the right now asserted under it as to ren- 
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der It unnecessary to pursue that subject furtber. In the flrst place, because 
they show in addition how completely tbe right claimed would defeat tbe 
jurisdietion conferred by tbe statute on the courts of tbe TJnited States — a 
jurisdlction evidently given, as we bave seen, for the purpose of making tbe 
relief to be afforded by a flnding of illégal existence as broad as would be tbe 
necessities resulting from sucb flnding. In tbe second place, because tbe possl- 
bility of the wrong to be brought about by allowing tbe property to be ob- 
tained under a contraet of sale without enforcing tbe duty to pay for it, not 
upon the ground of the illegality of the contraet of sale, but of the illégal 
organization of tbe seller, additionally points to tbe causes which may bave 
operated to confine the ligbt to question the légal existence of a corporation 
or combination to public authority sanctioned by the sensé of public responsl- 
bility, and not to leave it to individual action prompted, it may be, by purely 
selflsh motives." 

While the case cited is not parallel to the case at bar, still the reason- 
ing and language of the Suprême Court leaves no doubt that it is the 
opinion of the Suprême Court that private individuals may not main- 
tain an action to enforce the provisions of the Sherman Act generally, 
but that in order to rely upon its provisions an individual must base his 
cause of action upon its violation, and show a spécial damage to him- 
self arising from such violation, not suffered by the gênerai public. 

We are not unmindful of Act Cong. Oct. 15, 1914, c. 323, 38 Stat. 
737, which in section 16 gives any person, firm, corporation, or associa- 
tion the right to sue for and hâve injunctive relief in any court of the 
United States having jurisdietion over the parties against threatened 
loss or damage by violation of the anti-trust laws. Whether this law 
could be appealed to by complainants in the présent action may be 
doubted, as it was not passed until after the final decree was rendered 
in this action, and it has no rétroactive effect. Conceding, however, 
that it might be made applicable to this action, it does not change the 
rule already established by the décisions of the courts, as the right to 
sue by a private party is only given to obtain injunctive relief against 
threatened loss or damage. So that, if the law could be applied in the 
présent action, it still remains true that loss or damage to the complain- 
ants must be shown. The conclusion thus arrived at makes it apparent 
that the decree below has no basis of law or fact upon which to rest, as 
the trial court found only that the controî of the St. Joe by the Union 
Pacific through stock ownership was in violation of the Sherman Act 
and based its decree entirely upon this finding, declaring in its opinion 
that, having so found, it was unnecessary to décide the other issues pre- 
sented by the pleadings and proofs. The question as to whether the 
Union Pacific as a majority stockholder had violated its duty towards 
the complainants in the manner alleged in the bill, and thereby caused 
damage to them, was in no wise considered. The f ailure of the court 
below to pass upon thèse questions caused complainants to appeal, and 
they assign this failure of the trial court as error. As the right of the 
complainants, therefore, to any relief, dépends upon how their appeal 
shall be determined, we proceed to consider the niatters arising thereon. 

[2] The spécifications in the appeal présent two gênerai questions 
for détermination : (1) Has the control of the St. Joe by the Union 
Pacific been exercised in violation of the fiduciary obligations owing by 
the Union Pacific to the minority stockholders of the St. Joe ? (2) If 
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so, has such control damaged complainants ? The facts bearing upon 
thèse questions are substantially as follows: The Union Pacific is a 
corporation organized on July 1, 1897, under and pursuant to an act 
of the Législature of the state of Utah, approved January 22, 1897 
(Rev. St. Utah 1898, c. 7), and since its organization has been engaged 
in operating a System of railroads extending from Council Bluffs, lowa, 
to Ôdgen, Utah, from Kansas City, Missouri, to Denver, Colo., and 
from Denver to a connection with its main line at Cheyenne, Wyo. 
Through the ownership of capital stock it has established close traffic 
relations with railroads which, in connection with its own and under 
joint management, constitute continuous lines extending from Council 
Bluffs, lowa, and Kansas City, Mo., to varions termini on the Pacific 
Coast. 

The St. Joe is, and since 1897 has been, a railway organized and 
existing under and pursuant to the laws of Kansas and Nebraska, be- 
ing a consolidation of the St. Joseph, Hanover & Western Railway 
Company and the Grand Island, Hastings & Southeastern Railroad 
Company. Its line of road extends from St. Joseph, Mo., to Grand 
Island, Neb., a town on the main line of the Union Pacific, and at the 
time of the commencement and hearing of this case in the court below 
had and exercised trackage rights over other lines of railway from St. 
Joseph, Mo., to Kansas City, Mo. The outstanding securities of the 
immédiate predecessor of the St. Joe, at the time of its failure in 1893 
and reorganization in 1896, were as follows : 

First mortgage 6 per cent, bonds $ 7,000,000 

Kecoiid mortgage iucome bonds 1,680,000 

Common stock, par value 4,000,000 

Total capitalizationJ. $13,280,000 

The reorganization plan, pursuant to which the railroad was formed 
in 1897, provided for the issuance of new securities with a face value 
of $17,600,000, divided as follows: 

First mortgage bonds, to bear interest at 2 per cent, for two years, 
3 per cent, for tliree years, and 4 per cent, tbereafter, tbe issu- 
ance of an additlonal $1,000,000 belng autborized, but only 
to pay for new trackage at a rate not to exceed $6,000 per mile. .$ 4,000,000 

First pref erred 5 per cent, stock (noncumulative) 5,500,000 

Second preferred 4 per cent, stock (noncumulative) 3,500,000 

Common stock 4,600,000 

Total new capitalization $17,600,000 

Under the plan of reorganization the holders of the old first mort- 
gage bonds received 50 per cent, face value of their bonds in secured 
bonds of the new company, and 95 per cent, in new first and second 
preferred stock, or a total of 145 per cent, of their prior holdings. The 
holders of the old second mortgage income bonds received 100 per cent, 
in preferred stock and 12 per cent, in first preferred stock, on paying 
an assessment of 6 per cent. The holders of tlie old stock received an 
équivalent amount at par in ne\p common stock and 6 per cent in first 
preferred stock, on payment of a 3 per cept. assessment. It thus ap- 
péars that for the securities of an insolvent company of the par value 
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of $13^80,000, supplemented by the payment of $238,800 cash new 
securities to the amount of $17,600,000 were issued. 

Charles A. Frank & Co. purchased their shares in 1902 and the other 
complainants in 1904, 1906, and 1908. It does not appear in the évi- 
dence that any of the complainants were owners of any of the bonds 
of the old Company, and, as no dividends hâve been paid since 1902, 
it results that most of the complainants bought their stock after the 
St. Joe had ceased to pay dividends. The plan of reorganization fur- 
ther provided for the création of a voting trust to manage the new Com- 
pany and retain control thereof for the benefit of .the first preferred 
stock for five years, unless such stock should pay full dividends for 
three consécutive years. At the expiration of the voting trust, ail stock 
was to hâve full and adéquate voting oower. It was during the con- 
tinuance of the voting trust that dividends were paid as follows : The 
first preferred stock received 5 per cent, dividends in each of the 
years 1898, 1901, and 1902, and 3 per cent, in each of the years 1899 
and 1900, and nothing since 1902. The second preferred stock has 
never received dividends. Mr. Harriman, through stock ownership, 
controlled the St. Joe from 1903 to 1906. In July, 1906, the Union 
Pacific acquired the Harriman stock, and thereafter exercised control 
of the St. Joe. On November 26, 1913, the Union Pacific owned 70.81 
per cent, of the total outstanding stock. It is alleged in the answer of 
the St. Joe that the money for paying dividends during the time the 
voting trust was in charge was obtained by neglecting the upkeep of 
the road, and the évidence in the record seems to establish this al- 
légation. It appears from the évidence that from 1897 to 1902, in- 
clusive, covering the time of the control of the voting trust, the ex- 
penditures for maintenance of way averaged yearly $714 per mile, or 
an annual charge of $127,894 for the 257 miles. Between 1902 and 
1913 the yearly average per mile for maintenance of way was $1,142, 
or $307,198 for the whole line, making an average différence of $127,- 
984. In 1901, when a full dividend was paid, thè charge for mainte- 
nance was only $588 per mile. The average yearly expenditure per 
mile for maintenance or equipment between 1897 and 1902, when divi- 
dends were paid, was $423 per mile, or an annual expenditure on the 
entire line of $106,173. Between 1903 and 1913, the yearly average 
per mile was $857, or for the entire line of $230,533, a différence of 
$124,360 per annum between the two periods for cost of maintenance 
and equipment. In the five years ending 1902, covering the manage- 
ment in the interest of the preferred stock, the average yearly outlay 
for additions and betterments was $25,972, while in the period from 
1903 to 1911 it was $77,761. If $190,000 is deducted as the cost of 
the Highland extension, still the average disbursement after 1903 is 
$38,455 more than the yearly average while dividends were being paid. 
The capital charges for equipment were at the rate of $46,938 per year 
up to 1902, and after 1902 at the rate of $62,212, a différence of $15,- 
278 in favor of the second period. Thèse figures show a différence in 
sxpenditure for the St. Joe amounting in the aggregate to $319,207 
per annum, which would fuUy account for the dividends of $274,925 
per annum paid on the first preferred stock during the period when 
the road was being managed under the voting trust for the benefit of 
226 F.— 58 
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th€ preferred stockholders. The following table shows the gross and 

net earnings of the St. Joe Company from 1898 to 1913: 

Tear. Gross Earnings. Net Eamlngs. 

1898 $1,233,591 $338,830 

1899 1,261,063 184,939 

1900 1,404,694 220,286 

1901 1,412,955 412,175 

1902 1,350,151 284,076 

1903 1,388,237 179,990 

1904 1,314,474 1,760 

1905 1,299,314 40,025 

1906 : 1,522,100 204,972 

1907 1,734,753 417,559 

1908 1,661,813 332,024 

1909 1,601,479 144,065 

1910 1,721,655 223,214 

1911 1,751,234 124,087 

1912 1,553,138 207,456 

1913 1,533,465 226,289 

The increase of gross receipts since 1903 as shown by this table 
averages $222,226 more per annum than under the management of the 
voting trust. At this point we think it may be truly said that, conced- 
ing that Harriman from 1902 to 1906 and the Union Pacific since that 
time controlled the management of the St. Joe through stock owner- 
ship, the management so far as income is concemed was better than 
the management under the voting trust. The serions charge made by 
complainants is the conduct of the controUing management in the use 
of the moneys of the St. Joe, and we will now proceed to consider the 
évidence in regard to thèse charges. 

One of the instances in which the Union Pacific is alleged to hâve 
abused its fîduciary relation of majority stockholder is in relation to 
the expenditures in the reconstruction of the Carden-Hastings divi- 
sion of the St. Joe. In the évidence and in the decree this division 
of the road is sometimes called the Upland-Hastings division, and some- 
times the Carden-Hastings division; but we understand that Car den 
and Upland are one mile apart, on the St. Jœ near Marysville, Kan. 
It is charged that, when the Union Pacific secured control of the ma- 
jority of the St. Joe stock, it entered upon plans to reconstruct the line 
of the St. Joe road extending from Carden to Hastings, a distance of 
118 miles; that this development was not for the benefit of the St. 
Joe road, but entirely for the use and benefit of the Union Pacific in 
connection with the plan of the Union Pacific to use this part of the 
St. Joe line as a part of its line from Kansas City, Mo., via Marys- 
ville, Kan., to a point on the main line of the Union Pacific near Kear- 
ney, Neb. It is charged that this portion of the St. Joe line was devel- 
opèd to a high degree and up to the Union Pacific's main line stand- 
ards ; the only différence being in the weight of the rail. The cost 
offhe reconstruction, so far as it proceeded up to March, 1911, is es- 
timated at $1,250,000. 

It is clainned that the board of directors of the St. Joe road, con- 
trolled by the Union Pacific, unlawf ully took this amount of money 
from the surplus earnings of the St. Joe to develop the Carden-Hastings 
branch for the benefit of the Union Pacific, and that said improvements 
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were not necessary for the use of the St. Joe. It appears that the St. 
Joe road had on June 30, 1909, a cash balance of $1,056,839.71. This 
balance was exhausted in improvements, largely in the reconstruction 
between Carden and Hastings. The expenditures for improvements, 
not only exhausted this surplus, but exhausted the amount of avail- 
able current earnings, resulting in déficits as f ollows : 1910, $260,273 ; 
1911, $119,167; 1912, $207,456. On this state of facts the question 
arises as to whether the expenditure of money for the Carden-Hastings 
reconstruction was unlawful or fraudulent in such a sensé as to war- 
rant the finding that the Union Pacific was guilty of a willful abuse 
of its power as controUing stockholder to the injury and damage of 
complainants. 

To sustain the charge as to the wrongful conduct of the Union Pa- 
cific in causing the reconstruction of the Carden-Hastings division of 
the St. Joe, complainants produced ,as their only witness Robert Ran- 
toul, who was employed by the so-called protective committee in March, 
1911, to make an investigation of the St. Joe and its relations to the 
Union Pacific. The witness spent about a month in the West, going 
first to St. Louis, thence to Kansas City, Topeka, Marysville, and 
Grand Island. He inspected the St. Joe road from Hastings to Grand 
Island early in the morning from the rear end of a train going 20 
or 25 miles per hour, and from Hastings to St. Joseph from the ob- 
servation end of the private car of Mr. Stenger. He testified as fol- 
lows : That the 6G-pound rail taken up for the purpose of reconstruct- 
ing the Carden-Hastings division was in very good condition; that 80- 
pound rails were laid in lieu thereof ; that the division had been quite 
thoroughly retied, and that the work of ballasting with crushed rock 
had commenced at the time of his visit; that in a gênerai way the 
work of reconstruction conformed very closely to Union Pacific stand- 
ards employed in the construction of the Marysville cut-oflf ; that there 
was some grade revision between Upland and Hastings at considér- 
able expense ; that the double track between Upland and Carden was 
not necessary for the business of the St. Joe; that there is no rock 
ballasting on the St. Joe, except between Upland and Hastings ; that 
rock ballasting is not necessary for the business of the St. Joe; that 
the St. Joe established a rock quarry at Marysville, at a cost of $39,- 
000 ; that this was not necessary ; that the plans for ballasting called 
for eight inches of crushed rock under the ties; that one-third to 
one-half of the ties were new ; that the reconstruction was not neces- 
sary for the business of the St. Joe ; that there was a large steel bridge 
erected near Marysville as part of the reconstruction work ; that the 
contract price for three bridges in connection with the reconstruction 
work was $141,000; that the bridges were up to Union Pacific stand- 
ards, and were unnecessary for the business of the St. Joe ; that the 
ballasting cost $2,700 per mile ; that two new water tanks were con- 
structed, which were unnecessary; that the St. Joe road, before the 
reconstruction between Upland and Hastings, with normal maintenance, 
was amply sufficient to take care of the current business of the St. 
Joe. Witness estimated cost of reconstruction at $1,250,000; that 
there had been no substantial improvements made east of Upland, or 
between Hastings and Grand Island, since 1907. On cross-examina- 
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tion he testified that in 1903, 1904, and 1905 a large portion of the 
road east of Upland was relayed with 75 or 80 pound rails. 

The reconstruction of the Carden-Hastings division of the St. Joe 
is not disputed, neither is the estimated cost thereof seriously disputed. 
The disputed question is : Were the funds of the St. Joe used in the 
reconstruction of the Carden-Hastings division for the benefit of the 
St. Joe or the Union Pacific? That the reconstruction work was un- 
necessary for the business of the St. Joe would be a fact bearing on 
the question at issue, but not décisive thereof. If the reconstruction 
work was donc in good faith and in the belief that it was bénéficiai to 
the St. Joe, complainants cannot complain, though it should be found 
that the improvement was unnecessary for the use of the St. Joe. In 
other words, the court, in order to grant relief, must find that the Union 
Pacific, through its control of the directorate of the St. Joe, knowingly 
and dishonestly caused the funds of the St. Joe to be used for its own 
benefit. That the reconstruction of the Carden-Hastings division of 
the St. Joe was necessary for the business of the St. Joe, aside from 
any considération of the business of the Union Pacific, is shown by 
the great prépondérance of the évidence. 

The tëstimony cannot be detailed in this opinion, but we refer to the 
évidence of Mr. E. C. Hurd, a civil engineer of expérience and at the 
time he examined the St. Joe road chief engineer in charge of the râil- 
road valuations for the Railway Commission of Nebraska ; of Mr. C. 
H. Gerber, assistant engineer in the same employment; of Mr. Edward 
Lass, connected with the engineering department of the Chicago, Mil- 
waukee & St. Paul Railway Company ; of Mr. R. L. Huntley, chief en- 
gineer of the Union Pacific ; and of Mr. William A. Parker, chief en- 
gineer of the St. Joe. The évidence of thèse witnesses was fully cor- 
roborated by practical raiiroad operators who were familiar with the 
property of the St. Joe, viz. J. Berlingett, formerly gênerai manager 
of the St. Joe, now employed by the Virginia Raiiroad Company; 
Ernest Stenger, who succeeded Berhngett in 1911 as gênerai manager 
of the St. Joe ; and A. L. Mohler, président of the Union Pacific. The 
tëstimony of thèse engineers and practical raiiroad men ail eminent in 
their respective callings, may not be lightly laid aside. Giving their 
évidence the weight to which it is entitled, we must find that Mr. Ran- 
toul was mistaken. The facts which give rise to the charge that the re- 
construction work was donc in the interest of the Union Pacific are 
stated in complainants' bill as follows : 

"Thlrteenth. The main Une of the Union Padflc, extending from Kansas 
City, Topeka, and Salina, through the state of Kansas, to Denver, Colorado, 
and Cheyenne, Wyoming, and thence west, has been and Is, by reason of heavy 
grades and a clrcuitous route and other physlcal difflcùlties, incapable of de- 
velopment for heavy through traffic to the estent and degree desired by the 
Union Pacific, so much so that thQ efficiency of locomotives west of Salina is 
only about 50 per cent of their haullng capacity east of Salina, and even less 
than that between Denver afid Cheyenne. Sald Union Padflc has, durlng the 
past seven or eight years, been engaged, as aforesaid, In constructing and de- 
veloping a more direct, suitable, and efficient Une of railway west of Topeka. 
To that end the Union Pacific, in June, 1904, c&used the Topeka & North- 
western Raiiroad Company, a subsldiary corporation, to be organized under 
the laws of Kansas, for the purpose of building a Une of railway from the 
vicinity of Topeka, In a northwesterly direction, to the vicinlty of Marys- 
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ville, Kansas, with an authorized issue of 6 per cent bonds to the amount of 
three million dollars ($3,000,000), or more than forty thousand dollars ($40,000) 
per mile, for the construction of a line of railway about seventy (70) miles in 
îength, wMch was an unusually large sum per mile for the construction in a 
prairie country of a railway needing no equipment and having no expensive 
terminais. The construction of said seventy (70) miles of railway was begun 
in 1904, leaving the Kansas City main line of the Union Pacific at Menoken, 
five (5) miles west of Topelia, extending thence to Onaga, and there inter- 
secting another line of the Union Pacific running from Leavenworth to Mil- 
tonvale, Kansas, and thence to a connection with the main line of the St. 
Joe Company, one mile east of Carden, Kansas, where a new station called 
Upland was established. The construction of sald Topeka & Northwestern 
line was largely completed, with the exception of rock ballastmg, In 1910, the 
tracks of the St. Joe Company being used from Upland to Marysville, a dis- 
tance of five miles, thus Connecting the main line of the Union Pacific near 
Topeka, and the Leavenworth-Miltonvale Une with the main line of the St. 
Joe Company, afCording a direct, suitable, and eflScient route from Kansas 
City, Leavenworth, and Topeka over the so-called 'Marysville cut-ofC' to Up- 
land, and thence by means of the tracks of the St Joe Company to Hastings, 
Nebraska. » * * Said Topeka & Northwestern Eailroad Company was In 
or about 1908 absorbed by the Union Pacific, which took over ail the prop- 
erties of said subsidiary company, and has ever since owned said line of 
railway and ail its propertles." 

The facts stated in the foregoing allégation of the bill, so far as they 
are material to the présent inquiry, are practically admitted by the 
Union Pacific and St. Joe. It is conceded that as a business proposition 
the action of the Union Pacific as above set forth was a wise décision 
for the Union Pacific, as it shortened the distance for through traffic 
from the West to Kansas City about 100 miles, and would make a con- 
sidérable saving in cost of opération. It is admitted that the Union 
Pacific intended that through traffic from the West should be hauled 
over the line of the St. Joe between Carden and Hastings, or Marys- 
ville and Hastings, which is practically the same thing; not that the 
Union Pacific intended to operate with its own engines, trains, and cars 
this portion of the St. Joe, but that it should be operated by the St. Joe 
Company with its own engines, trains, and cars under some traffic ar- 
rangement. When Mr. Rantoul testified that the reconstruction of the 
Carden-Hastings division of the St. Joe was unnecessary for the busi- 
ness of that company, he also testified on cross-examination as f ollows : 

"Would you call the St. Joseph & Grand Island a branch line? A. Yes; 
I should, taking the nature of its trafilc into considération, its volume of 
traitic, I should not call it a trunk Une. Q. When you say that, what do wou 
mean by that? A. I mean the prépondérance of its business is such as origi- 
nates or is destined to points on its own line, that the volume or density of 
traffic is light, comparatively, and the character of the service is much similar 
to that which is rendered on branch Unes." 

It thus appears that the testimony of Mr. Rantoul, in speaking of 
the business of the St. Joe, referred to simply local traffic originating 
and ending at points on the St. Joe. There is no question made but 
that the reconstruction of the Carden-Hastings division was necessary 
in order to handle properly the traffic which the Union Pacific would 
throw to tlie St. Joe by reason of the establishment of the new route 
by the Marysville cut-ofï. It appears from testimony in the record 
that the business to come to the St. Joe by reason of a part of its line 
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being used as part of a through route to the West from Kansas City 
would be profitable and remunerative. Mr. Rantoul on cross-examina- 
tion testified that, if the St. Joe should obtain a fair and libéral divi- 
sion of rates, he would regard the tonnage referred to as a very désira- 
ble addition to the St. Joe business, and that, if the contract between 
the Union Pacific and the St. Joe was sufficiently binding, so as to se- 
cure a continuance of the tonnage in the future, the St. Joe would be 
entirely justified in making the expenditures caused by the reconstruc- 
tion of the Carden and Hastings division. It appears from the évi- 
dence that the f ollowing contract became operative between the parties 
thereto on the date specified therein : 

"(1) The Grand Island Company wlU "bridge' Union Pacific freight traffic 
between Marysville, Kansas, and Hastings, Nebraska, for flve cents per hun- 
dred In car load lots and seven cents In less than car loads, regardless of 
classification. By Union Pacific trafflc Is meant that between points west 
of Hastings, on the one hand, and east, north, or south of MarysvUle, on the 
other, whlch the Union Pacifie may tender the Grand Island Company for 
transportation ; the intent being to use the 'bridge' to the greatest extent 
practicable. 

"(2) Should any case arise where the through rates obtainable will not 
admit of the above allowances, such cases may be considered from tlme to 
time on their merits, and spécial division arrangements made to cover. 

"(3) The Grand Island Company will promptly handle the traffic when 
tendered, the idea being to mal^e the through service continuons and prompt ; 
it being recognized that thls Is absolutely necessary In order to meet com- 
pétitive conditions and to develop the traffic to a maximum. 

"(4) The allowances provlded for In the first paragraph of thls agreement 
shall not apply to business originating at or destined to points between 
Marysville and Hastings. 

"(5) Whenever It is deemed advantageous by both parties to install through 
passenger service, the détails and basis of division shall be as may be agreed 
upon from time to time, so as to afford due compensation to the Grand Is- 
land Company for the service rendered and the facilities supplied by it. 

"(6) Thls arrangement shall take effect October 27, 1913, and be subject ta 
cancellatlon on slxty (60) days' notice by either party to the other. 

"Dated October 14, 1913." 

At the time of the hearing in the court below the through line via 
Marysville and Hastings had been in opération about two months, and 
the évidence shows that the additional revenue of the St. Joe had grown 
to $1,000 per day, or at the rate of approximately $365,000 per annum. 
This is in excess of the estimâtes made by witnesses before the line 
was opened ; it being the opinion of witnesses that the increase would 
be about $210,000 per annum. Mr. Stenger testified that any freight 
that the St. Joe would get in addition to what it was already handling 
would be clear gain. In any aspect of the case we must find that the 
traffic is bénéficiai to the St. Joe. It is also apparent that this recon- 
struction work cannot be said to bave been performed for the Union 
Pacific alone at the expense of the St. Joe, and therefore its perform- 
ance was not ultra vires. If the St. Joe management believed in good 
f aith that this additional traffic from the West, which f ormerly was go- 
ing by the way of Denver, would be advantageous for the St. Joe, they 
had ihe authority and were justified in making the improvements re- 
quired to handle the traffic. On the record as it stands we cannot find 
that any légal damage bas resulted to the complainants by the recon- 
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struction of the Carden-Hastings division. We are aiso of the opinion, 
after a considération of the évidence, that owing to the strong compéti- 
tion of the Chicago, Burlington & Quincy Railvv^ay Company, the Chi- 
cago, Rock Island & Pacific Railway Company, the Missouri Pacific 
Railway Company, and the Atchison, Topeka & Santa Fé Railway 
Company, the St. Joe is largely dépendent upon the Union Pacific for 
much of its revenue. The railroad lines above mentioned are ail com- 
petitors, both of the St. Joe and the Union Pacific, and, the latter hav- 
ing no Une of its own running to St. Joseph, a very important shipping 
point, the situation seems to be one which calls for mutual exchange of 
trafiîc. 

In regard to the refunding mortgage, it appears that proceedings 
were abandoned in regard to it on the commencement of this litigation, 
and we see nothing at présent which would require any considération 
thereof by the court. 

[3] We corne now to consider the proposed purchase of the line of 
railroad extending from Hastings to Gibbon, a distance of 26 miles. 
It was alleged in the original bill that it was the intention of the St. Joe, 
dominated by the Union Pacific, to build a line of railroad from Has- 
tings to a point on the Union Pacific near Kearney, Neb., at a cost of 
more than $1,275,000, and it was asked that this action upon the part 
of the St. Joe be restrained as ultra vires. In the supplemental bill it 
was alleged, referring to the allégation in the original bill, that upon in- 
formation and belief the St. Joe and Union Pacific had abandoned the 
plan of building a road between the points mentioned, but instead there- 
of intended to accomplish the same object by the folio wing means : 

"The Union Pacific haa caused a new coriwration, bnown as the Hastings 
& Northwestern Railway Company, to be incorporated under the laws of Ne- 
braska, for the purpose of constructing said line between Hastings and Gib- 
bon, and the contract for the said construction bas been let to a flrm of con- 
tractors, who are about to begin the constniction. Xour orators charge that 
it Is the intention of the défendants, after the completlon of the new line, to 
cause it to be purchased by the St. Joe Company out of the proceeds of the 
aforesaid contemplated bond issue, either by the purchase of the physical 
property or by the acquisition of the securities of the new company. Your 
orators aver that the sole purpose of making the connection between the 
main Une of the St. Joe Company and the maia Une of the Union Pacific is to 
shorten the haul of Union Pacific through trafflc, and that no such connection 
is necessary or expédient for the l^timate purposes of the St. Joe Com- 
pany or the handling of its own traffic, and that the acquisition of the Con- 
necting Une by the St. Joe Company would be illégal and ultra vires, pre- 
cisely to the same estent and for the same reasons as were fully set forth 
in the original bill." 

The line has in fact been built by the Union Pacific, and we think it 
may fairly be said that the St. Joe, dominated by the Union Pacific, in- 
tends to purchase this line of road from the Union Pacific for the cost 
thereof estimated at $1,300,000. It is admitted that the line is now 
owned by the latter company. A careful examination of the articles of 
incorporation of the Grand Island, Hastings & Southeastem Railroad 
Company and of the St. Joseph, Hanover & Western Railroad Com- 
pany, and the articles of consolidation between said railway companies, 
and which consolidation fornied the présent St. Joe, convinces us that 
the St. Joe has no express or implied power to purchase any railroad. 
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except that described in the articles of incorporation of the two com- 
panies which were consolidated. Thèse articles of incorporation speci- 
fy distinctly just what railroad and parts of railroad the respective rail- 
way corporations shall hâve authority to acquire and use, and there is 
no railroad described, except the présent line of the St. Joe extending* 
from Grand Island, Neb., to St. Joseph, Mo. Moreover, there is great 
force in the contention, in regard to the line of road built by the Union 
Pacific from Hastings to Gibbon, that its chief purpose is for the bene- 
fit of the Union Pacific. Again, as the Union Pacific dominâtes the 
control of the St. Joe, the purchase by the St. Joe of the Gibbon exten- 
sion under such circumstances should be viewed with careful scrutiny, 
and in our opinion ought not to be pennitted. The duty owing by the 
owners of a majority of the stock of a corporation towards minority 
stockholders has never been stated with more force or clearness than 
by Judge Sanborn in the case of Jones v. Missouri Edison Electric 
Co., 144 Fed. 765, 75 C. C. A. 631. The foUowing paragraph from the 
opinion in that case is applicable hère : 

"A combination of the holders of a majority or of three-fifths of the stock 
of a corporation to elect dlrectors, to dictate their acts and the acts of the 
corporation for tbe purpose of carrying out a predetermined plan, places the 
holders of such stock in the shoes of the corporation, and constitutes them 
actual, if not teehnieal, trustées for the holders of the minority of the stock. 
The dévolution of power imposés corrélative duty. The members of such a 
combination become in practical effect the corporation itself , because they draw 
to themselves and use the powers of the corporation. In a sale of its 
property, in a consolidation of the corporation with another, in every act and 
(,'ontract of the corporation which they cause, they make themselves the 
trustées and agents of the holders of the minority of the stock, because it is 
only through them that the latter may act or contract regarding the corporate 
property or préserve or protect their interests in it. Such a majority of the 
holders of stock owe to the minority the duty to exercise good faith, care, and 
diligence to make the property of the corporation in tiieir charge produce 
the largest possible amount, to protect the interests of the holders of the 
minority of the stock, and to secure and deliver to them their just proportion 
of the income and of the proceeds of the property. Any sale of the corporate 
property to themselves, any disposition by them of the coiporation or of its 
property, to deprive the minority liolders of their just share of it, or to get 
gain for themselves at the expense of the holders of the minority of the stock, 
becomes a breach of duty and of trust, which Invokes plenary relief from ;i 
court of chancery. Jackson v. Ludeling, 21 Wall. 616, 622 [22 L. Ed. 492] ; 
Menier v. Hooper's Telegraph Works, 9 Ch. App. Cas. 350, 352, 353 ; Goodla 
v. Cincinnati & Whitewater Canal Co., 18 Ohio St 169, 182, 183 [98 Am. Dec. 
95]; Ervin v. Oregon Ry. & Nav. Co. (C. C.) 20 Fed. 5T7, 580; Id. [0. C] 27 
Fed. 625, 632; 2 Story's Eq. Jur. §§ 1261, 1262; Sage v. Culver, 147 N. î. 
241, 247, 41 N. E. 513 ; Gamble v. Q. C. W. Co., 123 N. T. 91, 99, 25 N. B. 201 [9 
L. R. A. 527] ; Farmers' Loan & Trust Co. v. N. Y., etc., B. R. Co,, 150 N. Y. 
410, 425, 430, 44 N. E. 1043 [34 L. R. A. 76, 55 Am. St. Bep. 689] ; Hinds v. 
Fishkill, etc., Gas Co., [96 App. Div. 14], 88 N. Y. Supp. 954, 957 ; Meeker v. 
Winthrop Iron Co. (C. C) 17 Fed. 48 ; Sidell v. Missouri Pac. R. Co., 78 Fed. 
724, 727 [24 C. C. A. 216]; Barr v. N. Y., L. E. & W. R. R. Co, 96 N. 
Y. 444, 449, 451, 456; Wright v. Oroville M. Co., 40 Cal. 20, 27; Pondir v. N. 
Y., L. B. & W. R. R. Co., 72 Hun, 384, 390, 25 N. Y. Supp. 560; Gregory v. 
Patchett, 33 Beavan, 595," 

See, also, an opinion by the same judge in Union Pacific Ry. Co. v. 
Chicago, Rock Island & Pacific Ry. Co., 51 Fed. 309, 2 C. C. A. 174. 
[4] It is probable that the nonpayment of dividends upon the stock 
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lield by complainants is a moving cause of this litigation. In the case of 
New York, Lake Erie & Western Railroad Co. v. Nickals, 119 U. S. 
296, 7 Sup. Ct. 209, 30 L. Ed. 363, it was held that a mère statement 
and accumulation of net profits during a designated period did net 
amount to the ascertainment that dividends were due stockholders or 
to the déclaration of such dividends. At 119 U. S. 306, 7 Sup. Ct. 214 
(30 L. Ed. 363), the court said : 

"A différent view would lead to results which sound policy would seem to 
forbld, and which, therefore, it is not to be supposed were contemplated by 
the parties. For, if preferred stoclvholders become entitled to dividends upon 
a mère ascertainment of profits for a particular year, the duty of the Com- 
pany to maintain its track and cars in such condition as to accommodate the 
public and provide for the safe transportation of passengers and f reight would 
be subordinate to their right to payment out of the funds remaining on hand 
after meeting curreut expansés and fixed charges. Indeed, there is some 
ground to contend that, according to appellees' interprétation of the char- 
ter, the directors were not at liberty, in any year when the current re- 
ceipts were in excess of operatiug expansés, to pay even interest on funded 
delît, or rentals of leased Unes, before paying a dividend on preferred stock. 
We are of opinion that, while the agreement of 1877 and the articles of as- 
sociation sustain the claim of preferred stockholders to a 6 per cent, dividend 
in advance of common stockholders, the former are not entitled of right to 
dividends, payable out of the net profits accruing in any particular year, un- 
less the directors of the company formally déclare, or ought to déclare, a divi- 
dend payable out of such profits ; and whether a dividend should be declared 
in any year Is a matter belonging in the first instance to the directors to dé- 
termine, with référence to the condition of the company's property and af- 
falrs as a whole. As the évidence shows that the profits for the year ending 
September 30, 1880, were applied to objects that were legltimate and proper, 
and as the condition of the company was not such as to make the déclaration 
of a dividend a duty upon the part of the directors, we perceive no ground 
upon which the claim of the appellees can be sustained." 

See, aiso, St. John v. Erie Railway Co., 21 Wall. 136, 22 L. Ed. 743 ; 
Union Pacific Railroad Co. v. United States, 99 U. S. 402, 25 L. Ed. 
274; Park v. Grant Locomotive Works, 40 N. J. Eq. 114, 3 Atl. 162; 
Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 525 ; 
D'Ooge V. Leeds, 176 Mass. 558, 57 N. E. 1025; 1 Cook on Corpora- 
tions (6th Ed.) 272. 

Our conclusion, after a careful examination of the whole record, is 
that, as the right of the complainants to relief with référence to the 
purchase of the line of road, extending f rom Hastings to Gibbon, does 
not dépend upon the fact of whether the Union Pacific's ownership of 
a majority of the stock of the St. Joe is in violation of the Sherman Act 
or not, and as this court has no authority in behalf of complainants to 
break up the combination existing between Union Pacific and St. Joe 
in violation of the Sherman Act, if any such combination exists, but 
only to grant relief in instances where the court finds that the Union 
Pacific has abused or threatens to abuse its power as a majority stock- 
holder to the injury of complainants, that question need not be further 
considered. In other words, if we should find that the control of the 
St. Joe by the Union Pacific through stock ownership is in violation of 
the Sherman Act, it would only be an additional reason for restraining 
the purchase of the Gibbon extension, and we need no such additional 
reason, as the majority stockholder may not abuse his power, whether 
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the ownership of his stock is légal or not. On the other hand, if we 
should find that the control of the St. Joe by the Union Pacific through 
stock ownership was not in violation of the Sherman Act, still com- 
plainants would be entitled to the relief herein granted, for the reason 
that the right of complainants to relief does not dépend upon the legal- 
ity of the ownership of the St. Joe stock by the Union Pacitic. This 
being so, and the court below not having authority to enter the decree 
appealed from, on the finding that the control by the Union Pacific of 
the St. Joe through stock ownership was in violation of the Sherman 
Act, it results that the decree below must be reversed, and the case re- 
manded, with instructions to enter a decree perpetually enjoining the 
St. Joe, while dominated by the Union Pacific, from purchasing the 
line of road from Hastings to Gibbon. 
And it is so ordered. 
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McPHERSON, Circuit Judge. In order to understand the contro- 
versy now in hand, we must go back to the suit that was decided by 
this court in March, 1913, but was only recently reported in 225 Fed. 

at page 480, C. C. A. . By référence to that opinion it will 

be seen that in effect the mortgage then and now in question was ad- 
judged to be an équitable lien on the after-acquired land, and indeed 
there is no dispute now on that subject. The land was in Wyoming 
county, and the mortgage was recorded there only ; but the dairy Com- 
pany was the owner of personal property also both in Wyoming 
county and in the neighboring county of Lackawanna — machinery, 
fixtures, supplies, cash, etc. — and in the présent proceeding the Scran- 
ton Bank, claiming to hâve an équitable lien on this property, or on 
its proceeds, superior to the claims of gênerai creditors, filed a bill 
to establish such Hen and for other purposes. The claim was allowed 
in part and disallowed in part, the resuit being that the bank and the 
gênerai creditors hâve each taken an appeal. 

[1] Essentially the bank's position dépends on the scope of the 
récital in the bonds that the mortgage "covers ail real estate, ma- 
chinery, fixtures, and equipment of every description now owned or 
hereafter acquired by the said Lackawanna Dairy Company, and ail 
its franchises, rights, and privilèges." The bank insists that the 
meaning of thèse words is so inclusive as to embrace ail the dairy 
company's property, of every kind and wherever situated, and to 
create an équitable lien thereon superior in time and rank to the claims 
of the gênerai creditors. As we understand, ail of their debts post- 
date the bonds. The f undamental question is : What property does 
the quoted language embrace? In our opinion its scope is not so ex- 
tensive as the bank contends. The words do not stand by them- 
selves, and are not to be construed merely according to their dictionary 
meaning; they were used in the course of a transaction that included 
a mortgage also, to which, indeed, the bonds expressly refer. The 
writings must be read together and in the light of the surrounding 
circumstances, and, thus considered, we think it quite clear that the 
dairy company had no intention to incumber, and did not incumber, 
legally or equitably, any other property than the real estate in Wyoming 
county and such personal property as might properly be regarded as 
part of such realty or incident thereto. The mortgage says so distinct- 
ly. In reciting the bonds it déclares that they were to be secured on the 
company's — 

"real estate * * • In Nicholson, county of Wyoming, * * • together 
witu ail and singular the buildings, machinery, fixtures, and franchises in- 
cident and appurtenant thereto * * * ." 

And in the granting clause of the mortgage the dairy company 
grants, bargains, etc., a spécifie tract of land — 

"together with ail and singular the buildings, Improvements, ways, waters, 
water courses, rights, liberties, privilèges, fixtures, machinery, tools, ease- 
ments, franchises, hereditaments, and appurtenances whatsoever thereuntQ 
belonglng or in any wise appertaining, and the reversions and remainders, 
[reiits], issues, aud profits thereof, and ail the estate, right, tltle, interest, 
property, claim, and demand whatsoever, of the said the Lackawanna Dairy 
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Company in law, equlty or otherwise howsoever of, in and to the same and 
every part thereof, exeept as bereinbefore excepted and reserved." 

The habendum clause is in the usual form, and follows the same 
line of thought: 

"To bave and to bold ail and singular the said lands, buildings, tools, fix- 
tures, easements, and franchises, hereditaments, and premises, hereby grant- 
ed or mentioned, or Intended so to be, with the appurtenances, unto the said 
J. D. Eunj'on, his heirs and assigns, in trust for the use, benefît, and se- 
curity of sueh person or persons, body or bodies politic or corporate, as shall 
become the holders of said bonds, or any of them, subject, howevertothe rlglits 
of the Lackawanna Dairy Company, its successors and assigns, to bave, 
possess, manage, use, enjoy, and control the sadd lands, buildings, ma- 
chinery, flxtures, tools, easements, and franchises and privilèges, with as full, 
free, and p«rfect a right to use, enjoy, and make profit of the same, and 
every part and parcel thereof, unless and until default shall be made in the 
payment of the debt hereby secured as hereinafter specified, as if this inden- 
ture had not been inade, and subject also to the right of the said the 
Lackavcanna Dairy Company, its successors and assigns, to alter, repair, 
replace, or improve said buildings, maehinery, fixtures, and tools, or any 
portion thereof." 

In view of ail thèse provisions taken together we cannot sustain the 
bank's contention that the dairy company, in using the language quoted 
from the bond, created an équitable lien in 1899 on ail its property, 
real and personal, of every description (including even money in bank), 
whether situated in Wyoming county or elsewhere, and that this lien 
attached to ail such property afterwards acquired, and was superior 
to the claims of gênerai creditors against the property or its pro- 
ceeds. We do not think it necessary to appeal to the long-established 
policy of the Pennsylvania law that forbids secret liens on personal 
property; we rest our décision on the construction of the bonds and 
mortgage, which in our opinion do no more than create a lien on the 
real estate in Wyoming county, and on such maehinery, fixtures, and 
equipment as were properly incident to the opération of the plant and 
business there carried on. The personal property in Scranton, Lacka- 
wanna county, was not incumbered either by the bonds or by the 
mortgage. 

The decree should be modified, therefore, so as to deny the bank 
a lien on any other personal property than the maehinery, etc., in 
Wyoming county that was incident to the plant and business con- 
ducted on the two parcels of real estate covered by the légal or équi- 
table lien of the mortgage. 

[2] As the real estate is not sufiicient to satisfy this lien, the re- 
maining question is: On what basis is the bank entitled to share as 
a gênerai creditor in the proceeds of the personal property? As al- 
ready stated, ail the bonds amounting to $20,000 were transferred to 
L. A. Lange in part payment of his claim against the dairy company. 
The master and the District Court hâve found that the mortgage can- 
not be successfully attacked in this proceeding, and that Lange's title 
to the bonds has not been impeached. It follows that the bank also 
took a good title when Lange pledged the bonds as security for a 
loan made by the bank to him as an individual. This loan, with 
certain interest thereon, is about $9,400, and the gênerai creditors seek 
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to fix this as the highest limit of the bank's claim. But the bank bas 
ceased to be the pledgee, and is now the owner, of the bonds. Under 
the powers contained in Lange's collatéral note, the bank offered the 
bonds for sale in July, 1912, and bought them in; the sale having been 
regular and bona fide in ail respects, as the master and the District 
Court hâve found. By this sale L,ange's full title as owner was ac- 
quired by the bank, with whatever rights he himself might hâve as- 
serted against the property of his debtor. We agrée, therefore, that 
the bank is not now to be restricted to the amount of its claim on 
Lange's note, but bas the rights of an owner. Camden Bank v. Fries- 
Breslin Co., 214 Pa. 395, 63 Atl. 1022; Colonial Trust Co. v. Central 
Trust Co., 243 Pa. 268, 90 Atl. 189. 

In ail respects, except as indicated in the foregoing opinion, the 
(lecree is affirmed; but on the appeal of the intervening creditors 
■>ve reverse so much of it as conflicts with what we hâve said, and 
lirect the District Court to modify it, in accordance with this opinion. 



ADï V. BAX STATE OPTIOAL CO. 

(Circuit Court of Appeals, First Circuit August 23, 1915.) 

No. 1123. 

1. Patents <©=>328 — Invention — ETEai/Ass Mountings. 

The Adt patents, reissue No. 13,466, and Nos. 1,019,214, 1,019,116, 1, 
019,117, and 1,040,096, ail for eyeglass mountings, held void for lack of 
patentable invention, novelty, or utility, In view of the prior art. 

2. Patents <S=35 — Invention — Evidence — Lack of Commercial Siiccess. 

That a patented article has achleved no success in the field of the prac- 
tical art is entitled to weight on the question of patentable Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dea Dlg. 
<S=335. 

Utility, extent of use, and commercial success as évidence of Invention, 
see note to Doig v. Morgan Mach. Co., 59 C. C. A. 620.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by Léo F. Adt against the Bay State Optical Company. 
Decree for défendant, and complainant appeals. Affirmed. 

Frederick F. Church, of Rochester, N. Y., and Melville Church, 
of Washington, D. C. (Church & Rich, of Rochester, N. Y., and Mar- 
cus B. May, of Boston, Mass., on the brief), for appellant. 

Frédéric P. Warfield, of New York City (Charles H. Duell and 
Holland 'S. Duell, both of New York City, and George P. Dike, of 
Boston, Mass., on the brief), for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and HALE, 
District Judge. 

HALE, District Judge. This case is before us, on appeal by com- 
plainant from a decree of the District Court for the District of Massa- 

^=^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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chusetts, dismissing the bill. The suit is for the alleged infringement 
of certain daims in five letters patent of tlie United States, to wit: 

1. No. 13,466, application filed July 16, 1912, reissued September 
17, 1912. 

2. No. 1,019,214, application filed November 6, 1909, issued March 
5, 1912. 

3. No. 1,019,116, application filed September 18, 1907, issued March 
5, 1912. 

4. No. 1,019,117, application filed November 3, 1909, issued March 
5, 1912. 

5. No. 1,040,096, application filed November 27, 1908, issued Octo- 
ber, 1, 1912. 

Ail the above patents wtre issued to the complainant, the patentée. 
They relate to the art of. eyeglass mounting, and to finger-piece eye- 
glasses. The défendant allèges the above patents to be void, by rea- 
son of anticipation, and lack of patentability. It also dénies infringe- 
ment. It manufactures certain finger-piece eyeglasses under United 
States patent No. 995,661, issued to S. J. Clulee, June 20, 1911. 

[1] 1. With respect to the purpose of the invention in the reissued 
patent No. 13,466, the patentée says: 

"My présent invention relates to eyeglass mountlngs, and particularly to 
that class in wlilch the lenses are conuected by a relatively rigld bridge, and 
the guards or nose-beariug pads are pivoted and actuated toward each other 
by spriugs aud provided with operating arms or members arranged forward 
of the lenses by means of which the bearing-pads may be separated for the 
application of tie glasses to, or their removal from, the nose of the wearer. 

"The invention consista in certain improvements whereby the guards are 
luounted upon fixed pivots, and the springs for operating them, whlle long 
enough to enable them to be operated easily, are of such nature and so dis- 
posed as not to render tlie mounting unsightly, and further, in certain features 
of construction and combinations of parts, ail as wlU be hereinafter more 
fuUy explained, the novel features l>eing pointed out in the daims at the 
end of the spécification. * * * The feature of providing a winding coil 
spring for turning the guard on its pivot is advantageous, in that a relatively 
long spring giving an easy and practlcally uniform movement is provided, and, 
furthermore, by locating the spring underneath the support and substantial- 
ly In Une with the pivot of the guard, its diameter may be Increased within 
reasonable limits vs'ithout interférence with other parts of the mounting, or 
detracting from the appearance of the device as a whole. 

"It will be obvions that the shape of the guard as a whole, or of the 
bearing-pads, may be varled, without departing from my invention, and I 
4o not, therefore, désire to be confined to precisely the construction shown. 
The provision, in the pivoting movement of the guard on the one hand and Its 
supporting structure on the other, of a relatively stationary élément on one 
of the parts on each side of which a bearing Is supplied by the other, such, for 
instance, as the seat on the bridge and the shoulder presented by the head of 
the pivot, arranged respectively on opposite sides of the guard and of its in- 
tended plane of movement, is advantageous whether or not the spring is lo- 
cated below the bridge, or, In other words, whether or not the latter is ar- 
ranged between the spring and the guard, as shown In the présent embodiment, 
because the guard is thus confined definltely to its plane of movement and is 
prevented from wabbling or rocking transversely thereof, while at the same 
time its pivot can be used for supporting the spring centrally and symmetrical- 
ly with respect to the movement of tJie guard and at an outside or accessible 
point. But, when tlie spring is so located, I am enabled to utilize both sides of 
the support or bridge and provide a convenient stationary bearing surface ad- 
jacent the spring as vvell as the guard, and in some forms either the spring 
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or guard can be removed IndependenHy of the other. With tlie parts thus ar- 
ranged it is, of course, necessary to provide a connection or part extending 
transversely through the horizontal plane of the support or bridge, and this 
in tbe présent form is fornied by the loop or bend at the forward end of the 
guard levers. This construction enables me to bring the guide for the op- 
posite side of the guard, formed by the head of the screw, in the présent in- 
stance, close to the bridge, providing a short bearing and also to bring an ex- 
tension or projection from one of the above-mentioned conflning abufr- 
ments of the guard in Une with the pivotai axis of the latter to a location at 
which it centers the spring coiled around it at a point v^here plenty of room 
is afforded for its accommodation and manipulation." 

The patent has 52 daims, o£ which 15 are said to be infringed — 
1, 2, 12, 13, 15, 28, 31, 34, 35, 36, 39, 40, 41, 42, and 43. Eight of thèse 
are conveniently referred to by the patentée as the first group — 1, 2, 
12, 13, 15, 34, 35, and 36. Of thèse, he says, daim No. 1 is typical 
of the group. He dasses six other daims of his patent as constituting 
the second group — Nos. 28, 31, 40, 41, 42, and 43. He regards No. 
43 as typical of this group. Claim 39 is placed by itself, and is said 
to be the expression of the broad invention. In ail the structures 
brought bef ore us, three principal éléments are involved : 

1. A support which is connected with, or forms at least a part of, 
the bridge Connecting the two lenses together. 

2. A guard-lever, carrying the guard, and pivotally mounted with 
the support. 

3. A spring, controUing the position of the guard-lever to hold the 
guards against the nose and the glasses in position. 

Claim 39 states briefly this combination : 

"An eyeglass mounting comprising in combination a pivoted guard, a posl- 
tioning spring therefor, and a Bupporting portion on the mounting arranged 
between said parts." 

1 (a). We are brought at once to the considération of the prior art, 
having référence to the broad expression of the invention found in 
claim 39. We hâve already quoted the parts of the spécification which 
relate to the purpose and scope of the patent. We are unable to find 
therein any disclosure of spécial utilities in this combination. Of claim 
39 complainant says : 

"This claim Is directed to a finger-piece pivoted guard located on one slde of 
the supporting seat formed by the bridge and either above or below It, and 
a spring located on the other side of the support from the guard. This feature 
Is the broad expression of the Inventive idea in a finger-piece mounting of 
the location of the spring either above or belovr the guard, but beyond the 
surface, on which, it is supported so that, in the case of a removable spring 
or an independent spring, the bearings of the guard are not to be disturbed 
by anything which may happen to the spring." 

Taking the claim, thus defined, as the broad expression of the pat- 
ent, let us look at some of the structures brought before us in the 
prier art. The Cottet patent, United States 560,895 (1896), English, 
issued to Raphaël, No. 8,366 (1894), appears to lie at the foundation 
of the art. One of the witnesses offered by the complainant speaks 
of the "Cottet style" as "the prevailing first wire-spring, finger-grip 
eyeglass." In this patent the idea was clearly in the mind of the pat- 
entée to control guard levers, pivoted on the frame by means of 
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springs, and to leave the detailed arrangement of the parts to the judg- 
ment of the mechanic. In claim 1 of the British patent we find the 
combination stated : 

"In pince-nez the fixing of plaquettes upon rock levers pivoted upon tlie 
Crame of the pince-nez and controlled by springs for the purpose set forth." 

In the spécification it is said : 

"The spiral springs also can be replaced by any other klnd of splng, and 
can be fixed dlfferently." 

In the Cottet patent the spring and the lever are on the same side 
of the support; but it is not satisfactorily shown to us that any new 
utility is obtained f rom the combination set forth in the patent in suit 
by placing the spring and lever on opposite sides of the support. 

In the Wells patent, No. 813,030 (1906), we find a substantial state- 
ment of the combination stated in claim 39 of the patent in suit. The 
patentée, Wells, insisted that his disclosure to the art was the mount- 
ing of the spring so that its axis would be in line w^ith the axis of the 
pivot and lever, but at the same time so mounted as to be readily 
détachable without interfering with the other parts. A commercial 
embodiment of this patent vi^as found in what is called in the record 
"the Wells-Vici" mounting, and also in what is called "the Pease- 
Chapel" mounting. The record contains some conflicting évidence re- 
lating to thèse commercial embodiments of the patent. Inasmuch as it 
appears to us that the patent itself, in its language, anticipâtes the 
substantial combination of claim 39, we do not think it necessary to 
consider the actual embodiments of the patent in commercial use. 

In the Terstegen patent, United States No. 250,070 (1882), German 
No. 16,847 (1882), we find a combination with the lever on one side 
of the support and the spring on the other, with its end passing through 
the plane of the support to control the lever, and with spaced bearings 
for the lever. Substantially the same is found in the Pritchard patent, 
United States No. 11,404 (1903). The arrangement of the spring and 
lever on opposite sides of the support appears to be within the scope 
of the statement in the Kime patent. No. 762,911 (1904). In this pat- 
ent the gênerai arrangements of the support, lever and spring are 
shown by way of illustration. It seems clear that at that stage of the 
art the patentée laid no stress, and claimed no patentability, on any 
spécifie arrangement of the three parts. The Wood patent, No. 8,124 
(1894), and the Archer patent, No. 1,568 (1889), are also cited as con- 
taining an illustration of the substantial combination found in the pat- 
ent before us. Our attention is also called to the Lewis patent. No. 
791,629 (1905); the Peck patent. No. 841,568 (1907); the Finch pat- 
ents, No. 666,928 (1901), and No. 666,929 (1901) ; the Ganoe patent, 
No. 664,941 (1901); the Becker patent, No. 873,342 (1907); the King 
patent. No. 927,981 (1909) ; and the two patents to this patentée, Adt, 
No. 862,368 (1907), and No. 872,211 (1907). The défendant urges that 
in thèse patents, cited in the prior art, we find ail the features found 
in the daim we are discussing, and, in fact, ail the éléments involved 
in ail the patents which form the subject of this controversy. The 
features to which our attention is directed, said to be the éléments of 
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the patent in suit, and found also in the patents brought to our at- 
tention in the prior art, are : 

The opposite arrangement of spring and guard lever with référence 
to the support ; the spaced bearings for the guard lever ; the fixed pivot 
for the guard lever; the fact that one end of the actuating spring is 
associated with either the support or the lever ; a spring in axial align- 
ment with the guard lever ; a centering post for the spring ; a flat coil 
spring; a spring unsupported between its ends and détachable inde- 
pendently of the lever; a lever portion extending through the plane of 
the support, and coacting with the spring; a shoulder upon a center- 
ing projection abutting and supporting the spring, and projections on 
opposite sides of the support. The contention of the learned counsel 
for the défendant is that ail thèse éléments are found, not separately 
in various patents, "but to the extent that their assemblage might be 
désirable in any given structure, that they are disclosed in combina- 
tion." Upon a careful examination of the prior art, we think this 
position of the défendant is sustained by the testimony. 

The défendant refers specially to the two Adt patents cited. In each 
of thèse patents the position of the spring, and the fact that it is in^- 
tegral with the guard lever, is claimed. The learned counsel for the 
défendant urges that Adt knew the construction found in the funda- 
mental patent to Cottet, and that he modified the arrangement of sup- 
port, guard lever, and spring of the Cottet construction by the Tenax 
model, Cottet style, which embodies spring, support, and lever; that, 
since he could not pre-empt the Cottet arrangement, he attempted to 
pre-empt the other obvious positions of spring and guard lever with 
référence to the support; and that thèse positions involved placing the 
spring at the side of the support, and under the support. The learned 
counsel for the défendant further urges that Adt has obtained some 
26 patents for finger-piece mountings, including the patents in suit, and 
that he has embodied in thèse 26 patents about 445 claims, but has con- 
tributed only one finger-piece mounting to the commercial art, name- 
ly, that of his patent No. 872,211. We find much in the record sus- 
taining the contention that Adt's effort appears to hâve been to claim 
every kind of combination which could be thought of in finger-piece 
mountings, with a view of occupying the ground in a new art. On a 
careful examination of the prior patented art, we are satisfied with the 
conclusion, arrived atby the learned judge who gave judgment in the 
court below, that the combination set forth in the broad expression 
of the patent found in claim 39 does not appear to possess such utility, 
originality, or novelty as entitled the plaintifï to patent it as his in- 
vention. It seems clear to us that the old éléments are not so combined 
as to produce a new and useful resuit. 

1 (b). Looking beyond the broad expression of patentability found 
in the claim just considered, is there any patentable inventive thought 
found in the spécifie features set forth in the other claims in the re- 
issued patent, either taken separately or together with the broad ex- 
pression of the patented idea described in claim 39? 

The first group of claims to which we hâve already referred consists 
of claims 1, 2, 12, 13, 15, 34, 35 and 36. The complainant regards No. 
1 as typical of this group. Claim No. 1 is : 
226 P.— 59 
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"In an eyeglass mounting, the combinatlon with a support, of a guard 
plvoted on one side of the support and extendlng in front and rear thereof, 
the rear portion of said guard having a bearing-pad thereon, and the for- 
ward portion constituting an operating arm, and a flat spiral spring located on 
the side of the support opposite the guard substantially in Une with the pivot, 
and having one end connected to the support and the other to the guard." 

This claim, in common with some others of the group, calls for a flat 
spiral spring; other claims requiring only a coil spring. If we ex- 
amine the spécification, we find no dîsclosure of added utihty set out 
and claimed for the flat Spiral spring over the coil spring. Sa far as 
anything is disclosed to us in the record, we must find that the one 
spring must be regarded as a well-known mechanical équivalent of 
the other. In view of ail that is brought before us, we must hold that 
it did not constitute invention to place spring and lever on opposite 
sides of the support. This construction is shown in the prior art, in 
the patents to which we hâve called attention — referring especially to 
the Kime patent and to the Wells patent. We do not think it neces- 
sary to consider in détail the other éléments brought before us in this 
group of claims. It seems clear that, in view of the prior art, none of 
them présent any basis of patentability. 

The complainant has placed certain other claims of the reissued pat- 
ent in a second group, namely. Nos. 28, 31, 40, 41, 42 and 43. He 
says No. 43 is the typical claim. That claim is : 

"In an eyeglass mounting, the combinatlon vnth a support, a guard pivoted 
thereto to operate in an horizontal plane and a centering projection extending 
axially of the guard and to one side of the guard and support, of a flat spiral 
spring for positionlng the guard eolled about the projection below the support, 
and two members, each independent of the spring, having bearing surfaces 
respectively engaglng opposite sides of the guard lever to hold it agalnst tUt- 
ing in a vertical plane." 

This claim defines the spring as a flat spiral spring, and it does not 
call for a spring and lever on opposite sides of the support. In view 
of the foundation patent — the Cottet patent — we do not think this 
claim, nor the others of this group, disclose anything more than the 
use and combinatlon of well-known éléments which,- in view of the 
prior art, cannot be held to présent anything patentably new. We hâve 
tried to disentangle the structures themselves from the mass of lan- 
guage which has beetj placed around them in the spécification and 
claims. When so disentangled, we think the défendant properly an- 
alyzes the structures of this reissued patent as consisting of : A guard, 
carrying a lever pivotally mounted on top of support ; a flat coil spring 
below the support, formed as an intégral extension of the lever, the 
outer end of spring being tied to support. We are of the opinion that 
what we hâve said of claim 39 applies to ail the structures set forth 
as illustrating the reissued patent. In view of the prior art, we think 
they do not disclose anything new and useful, and that they are not 
entitled to patentability. 

2.; We now consider United States patent No. 1,019,214. It is urged 
t>y the complainant that claims 1, 7, 8, 9, 11, 13, and 14 are infringed. 
Upon an examination of the structure presented in this patent, we find 
nothing différent from that of the reissued patent, except that the 
spring and lever are eut in two; the inner end of the spring resting 
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in a socket on the end of the lever. The same control of the one 
over the other is presented, and the same resuit is obtained. We 
think the défendant is correct in saying that the only substantial dif- 
férence is that, instead of an intégral connection between the two mem- 
bers, as found in the reissued patent, we find in this patent that the 
spring and guard lever are eut in two, and a frictional engagement sup- 
plied between the two members. Substantially the same resuit, we 
think, is accomplished by the reissued patent as that sought to be ac- 
complished by the patent before us. This patent describes the sub- 
stantial construction of the reissued patent in 16 carefuUy worded 
claims, describing as many combinations. The 7 combinations which 
the défendant is said to infringe do not seem to us to set forth any sub- 
stantially différent éléments from those found in the reissued patent. 
The complainant does not point out any utility in the structure of this 
patent distinguishing it from the original patent. Cutting an élément 
in two does not constitute invention. Birmingham v. Gates, 78 Fed. 
350, 24 C. C. A. 132 ; Chicago Grain Door Co. v. National Malléable 
Co., 173 Fed. 918,- 97 C. C. A. 324. It seems to us that in this patent, 
the patentée bas sought by an ingénions use of language in a refined 
art to enlarge the boundaries of invention, in order to extend it beyond 
the scope of earlier patents. In view of the disclosures in the reissued 
patent and in the prior art, we are constrained to hold that none o' 
the 7 claims at issue describes a new and patentable combination. 

3. We now consider patent No. 1,019,116. Claims alleged to be 
infringed are 1, 3, 10, 11, 14, 15, 17, 19, and 21. Claim 1 may be re- 
garded as the typical claim. It is : 

"In an eyeglass mounting, the combination with a support, a nose guard, 
and co-operating bearing members pivotally Connecting the guard and the 
support of a spring for positlonlng the guard mounted independently of the 
bearing members and held in détachable engagement with the guard and witb 
the support by action of the spring in the direction necessary to turn the 
guard on its pivot." 

In this patent the outer end of the spring is operatively associated 
with the guard arm to control it by being bent around it ; the inner 
end of the spring passes into a socket projected down from the sup- 
port. The inner end of ■ the spring passes into what is called a stirrup, 
like the stirrup of patent No< 1,019,214, but projected in this patent 
from the lower side of the support, instead of being projected from 
the end of the guard lev^r. It is contended by the défendant that ev- 
erything material in this structure is anticipated in the patent to Becker, 
assigned to the complainant and his associâtes ; that it is anticipated 
also in, the Pritchard and Wells patents. It will be seen that, in the 
structure of the reissued patent which we first considered, the spring 
was connected at one end to the guard and at the other end to the 
support. In this patent now before us we hâve a spring connected 
with the parts with which it co-operates at both ends. Nothing in 
the patent itself, and nothing in the record, discloses any spécial util- 
ity in this combination over the reissued patent, or over other patent? 
brought to our attention in the prior art. We fail to find any new 
and useful resuit in the combinations covered by the claims in issu< 
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in this patent. In view of the prior art, we cannot regard the 9 daims 
présentée in this patent as valid. 

4. Patent No. 1,019,117 is before us. It has 12 daims. Claim 11 is 
the only daim in issue. It is as f ollows : 

"In an eyeglass mounting, the combinatlon, with a support having two pro- 
jections extending from opposite sides thereof, of a guard lever mounted on 
one of said projections, a spring for positioning the guard mounted on the 
other and a shoulder on said last-mentloned projection for normally prevent- 
ing the disengagement of the spring theref rom." 

The structure is substantially the same as in the patent we hâve last 
considérée, except that, in case of the so-called stirrup of the last pat- 
ent, one side of the stirrup has been removed, forming an L-shaped 
stud projecting down from the lower side of the support around which 
the inner end of an elliptical spring is wound. The patent discloses 
no substantial éléments of utility to be derived from this combination. 
In view of the prior art, we do not think any patentability is shown 
in this claim. We find no élément in it that is not found in the Becker 
patent, No. 873,342. The éléments seem also to be.combïned in sub- 
stantially the same way. We think there can be no invention in com- 
bining the old and well-known methods of mounting the spring and 
giving it différent positions to control the lever. We are unable to 
find in this patent a combination of old éléments producing a new and 
useful resuit, due to the joint and co-operative action of ail the old 
éléments. 

5. We now direct our attention to patent No. 1,040,096 (1912). 
Three daims, out of a total of 29 daims, are in issue. Claim 26 is 
regarded as typical. It is : 

"The combination, with a support for the lenses and a flnger-plece guard 
lever mounted thereon to swing substantially In a horizontal plane, of a 
spring foi- positioning the guard coUed about t^he axis thereof, and having one 
end extended outwardly from the coil, and a free arm on the lever extending 
in a vertical direction and detachably engaging the spring arm." 

The structure is substantially the same as the one we hâve just con- 
sidered, except that the pivot pin is fixed to the lever, and turns with 
it ; the outer end of the spring is bent in the f orm of an arm to rest 
in a socket in the guard lever; the inner end of the spring is brought 
outward to rest against the support. We think the contention of the 
défendant must be sustained that in view of the prior art there is no 
invention in bending an arm of the lever in a vertical plane, up or 
down, to meet the spring, or in extending an arm or pin from the lever 
in a vertical plane to meet the spring. As défendant suggests, the 
spring is made of material which can ordinarily be more easily bent, 
and therefore in a great number of instances the spring is bent to nieet 
the lever. We hâve before referred to the British patent to Cottet, 
where it is made clear that spiral springs may be replaced by any other 
kind of springs, and can be "fixed differently." In view of the prior 
art, and in view of what we bave said in référence to other patents, 
we are constrained to find that in this patent no combination of the 
old éléments is found which présents anything patentably new. 

The court below decided that in no event could the daims in this 
patent be given a construction broad enough to cover the defendant's 
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différent method of making its spring at the outer end detachably en- 
gaging the arm or projection from its guard. In view of what we hâve 
said, it is not necessary, however, to discuss the question whether or 
not the défendant has infringed. 

[2] 6. This bill was filed in February, 1913, about 11 months after 
the patents were issued. It cannot, then, be urged that there has been 
any acquiescence in any of the claims at issue. 

The record fails to show any commercial success of the patents in 
suit. In Railroad Supply Co. v. Hart Steel Co., 222 Fed. 261, 274, 

C. C. A. , in gustaining the validity of a patent, the Court of 

Appeals for the Seventh Circuit held that courts should give spécial 
heed to the place achieved by the patented article in the field of the 
practical art since the date of the patent, and shoùld décline to sustain 
a défense of noninvention, and strike down the patent and the busi- 
ness built upon it, unless the défense has been established beyond a 
reasonable doubt. The case now before us présents a marked instance 
where, so far as the record shows, the patented article has achieved 
no success in the field of the practical art. In our opinion, this f act is 
entitled to much weight. 

The records of the Patent Office and file wrappers of the several 
patents hâve been brought to our attention. We do not, however, find 
it necessary to discuss the varions questions which hâve arisen in the 
Patent Office relating to the several patents before us. In référence 
to rhatters in the Patent Office, the learned judge who gave judgment 
in the court below stated certain important f acts shown by the record : 

"The application for the original or reissue patent No. 13,466 was fll-ed 
February 17, 1906. But this original patent was not issued until after more 
than six years had passed, viz., on March 5, 1912. 

"The application for the divisional patent No. 1,019,214 was filed after the 
above proceedlngs had been pending more than three years (November 6, 
1909). This patent also issued March 5, 1912. 

"The applications for patents No. 1,019,116 and No. 1,019,117 were flled 
after the same proceedlngs had been pending, on the first application a year 
and a half (September 8, 1907), and on the second over three years (November 
3, 1909). Both thèse patents also issued on March 5, 1912. 

"The length of time covered by thèse proceedlngs appears to hâve been due 
to reluctance on the part of the Patent Office to accept the patentee's claims as 
vvarranted by any invention shown in his disclosures ; a reluctance overcome 
by him only with difficulty. While the above-named applications were pend- 
ing, he had varions others also pending, also for patents on flnger-piece 
mountings. 

"His claims hère in issue, as they now stand, are not found in his applica- 
tions as origlnally flled. It was by amendment, or by addition as new claims, 
from time to time before final allowance, that they took their présent form. 
There are numerous instances of the transfer of claims from one pending 
application to another. There was a progressive increase in the total num- 
ber of claims. 

"Thus, the application for the original of reissue patent No. 13,466, when 
filed February 17, 1906, contained 11 claims only. An amendment of March 
9, 1910, increased the number to 29. Eight of thèse were finally rejected 
May 20, 1911, including 3 now in issue. But, from no reason apparent from 
the record, ail were, nevertheless, allowed January 13, 1912, together with 
15 others first presented October 18, 1911, and 4 others first presented Janu- 
ary 11, 1912, bringing the total to 4|8. The last two additions include 9 
more of the claims hère in issue, among them the broad claim No. 39. Simt 
lar facts appear in the historiés of the other applications. 
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"Durlng the long perlod covered by the above proceedings, manufacturera 
o( flnger-piece mountings in various parts of the country, who appear to be 
by no means few in number, devised f rom time to time, as might naturally be 
expected, various improvements in such mountings. Patents were applied 
for and obtained for some improvements so devised. Among tbese were the 
Improvements covered by the patent under whieh the défendant manufactured 
Its devlce, issued in June, 1911, before the Issue of any patent hère sued on. 
Other improvements, devised as above, appeared upon the market without 
being patented. 

"The patentée is shovfn to be an expert In this art, and to hâve devoted his 
attention for several years to finger-piece mountings. Since 1900 he bas 
talîen out numerous patents for various improvements In them. Hls familiari- 
ty with ail that was being done regarding them while his numerous amended 
or additlonal clalms were being from time to time added to or distributed 
among his pending applications, as above, may be presumed. I do not find 
in the disclosures made in any of hls patents in suit satisfactorily clear and 
distinct statements of what is nev? with him in the structures deseribed, or 
how they secure results not previously obtained. Nor do I thinlt it unrea- 
sonable, in view of ail the above, to regard ail the claims in suit as manifesting 
an effort on the patentee's part to make what he deseribes cover, by the use 
of carefuUy studied gênerai terms, much more than anything deseribed could 
properly justify." 

Much art has been displayed by the claim writer, in the patents at 
issue, in describing every kind of a combination of which the éléments 
are capable, without disclosing any new and useful resuit, and without 
making any clear statement of what is new with the patentée in the 
structures produced. Great skill has been used in stating slight dis- 
tinctions. In several of the claims, language appears to hâve been 
employed to clothe and adorn attempted differentiations where no real 
dififerences appear. In such claims, the impression is suggested that 
the claim writer is seeking to make language take the place of inven- 
tion. In a récent case, ^olian Co. v. Wanamaker, 221 Fed. 666, 667, 
669, Judge Thomas comments upon the claims before him : 

"The claims are ingeniously drawn, and are a multiplication of the per- 
mutations of ail the possible combinations of the parts or éléments formins 
the alleged combinations." 

In holding the patent void for lack of invention, Judge Thomas cited 
and grouped many cases where a mère change in location of éléments 
was presented, without change of function or mode of opération, and 
where it was held that there was no invention. 

It is undoubtedly true that, under the policy of the patent law, in 
order to fix the bôundarieg of a patented invention by distinct and for- 
mal claims, it is necessary to make a clear analysis of the subject, and 
often to use much refinement of speech in pointing out the various 
utilities efïected by the elertients deseribed. But where such refinement 
of language is directed to describing trivial différences existing be- 
tween possible combinations of the v-arious éléments involved, it does 
not aid the court in an interprétation of the patent, and is of no service 
to the public, after the patent has expired, in giving information re- 
latihg to the scope of the invention which has become a public benefit. 

The decree of the District Court is affirmed ; and the appellee recov- 
efs its costs of appeal. 
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BARNETT et al. v. Q. & O. CO. 

(Clrcîilt Court of Appeals, Seventh Circuit. August 6, 1915. On PetltlMi 
for Eehearing and Modilication of Décision, September 1, 1915.) 

No. 2293. 

1. Patents <S=»214 — Licenses — Reskbved Right of Fobfeittjke — ^Waivbe. 

Conaplainant, wlilch, with tlie exception of the manufacturer, held an 
exclusive llcense to sell a patented device on a royalty, joined with ail 
ottier parties interested in the patent in what was called a "promotion 
contract," by which eomplainant was to advance a stated sum to be used 
for advertising and promotion purposes, for which it was to be reimbursed 
tn part from the royalties due from it on account of the second million 
of the devices sold by it thereafter. Meld, that such contract operated, 
either by implied agreement or by walver, to modlfy the llcense contract, 
so as to annul auy rlght of forfeiture reserved therein for failure of eom- 
plainant to eam a minimmn royalty In any year while the 2,000,000 
devices remained unsold. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 321-327; Dec. 
Dig. <g=>214.] 

2. Patents <S=>214 — Licenses — Resehved Right or Foefeituee — Waiveb. 

A reserved right of forfeiture of a license under a patent for breach 
of an obligation may be waived before breach by an act or déclaration 
inducing the llcensee to continue in the performance of its obligations 
and upon which it was reasonably justified In relying as showlng an in- 
tent to suspend the exercise of the rlght. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 321-327; Dec. 
Dig. <S=>214.] 

3. Injonction <S=359 — Exclusive License — Peopebty Right. 

An exclusive license under a patent is a unique property rlght, agalnst 
the destruction of which a court of equity will give protection by injune- 
tive relief. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. |§ 114-116, 128; 
Dec. Dig. ®=j59.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Suit in, equity by the Q. & C. Company against Otto R. Barnett and 
the P. & M. Company. Decree f or eomplainant, and défendants appeal. 
Modified and affirmed. 

On April 30, 1907, in the settlement of conflicting patent rights on so-called 
anti-creepers or rail anchors, Quincy-Manchester-Sargent Company, prede- 
cessor of and which for the purposes of thls case may be deemed identical 
with Q. & C. Company, Quincy, who controlled it. Belle City Malléable Iron 
Company, Laas & Sponenburg Company, Scott Manufacturing Company, and 
certain Individuals who controlled thèse corporations, entered Into an agree- 
ment, hereinafter referred to as the anti-creeper agreement, whereby a large 
number of patents and patent applications were vésted in one O. R. Barnett 
but solely as trustée for the purposes defined in the agreement It covered 
also future inventions and patents on anti-creepers that might be made or 
acquired by any of the parties. Pursuant to the terms of and contemporane- 
ously with the agreement; Barnett as trustée gave the Q. & C. Company an 
exclusive selling llcense, subject to the payment to the trustée of certain 
royalties and terminabie 30 days after notice for failurè to make good with- 
in the 30 days any breach of any of the obligations therein assumed by the 
licensee and speclfled in the notice, or to sell in any calendar year after 1908 
such a quantity, of the devices as would yield at least $30,000 in royalties. 

<g:=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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On August 18, 1909, Bamett, under authority of the other parties, entered 
Into a eontract wlth one Vaughan and the M. W. Supply Company, his licensee 
under certain antl-creeper patents granted to hlm, whereby, after recltlng tho 
patent holdings of the parties, an exclusive llcense was granted to Barnett to 
make, use, and sell and so to llcense others under the Vaughan patents until 
February 10, 1920 (at which time one of the baslc patents, then held by 
Barnett as trustée, expired), upon certain terms and conditions, among others, 
that he grant an exclusive manufacturing llcense to Belle Olty Malléable Iron 
Company, slmilar to its llcense under the anti-creeper eontract, and a similar 
exclusive selling llcense to Q. & 0. Company. After speclfying certain obli- 
gations thereunder, the eontract provlded that thèse llcenses "shall In ail 
respects be subject to the terms and conditions of said anti-creeper agreement, 
so far as the pro\'isions thereof are applicable." Under further provisions 
of the eontract, M. W. Supply Company was also granted a selllng llcense, 
which, while limlted to the Vaughan type of antl-ereepers, should "in ail other 
respects, be subject to the terms and conditions of said agreement of April 
30, 1907, so far as the same are applicable." The payments to be made by it 
to Barnett were, however, fully and specifically regulated by the eontract it- 
self. Certain royalties were to be paid by Q. & C. Company to the M. W. 
Supply Company on ail sales of the Vaughan device. The rlghtto terminât© 
the interest of Barnett and of his subllcensees for fallure to malse good any 
breach of obligation withln 30 days after notice thereof was reserved to the 
M. W. Supply Company. 

After enumerating in several paragraphs certain obligations and rlghts of 
Barnett and Q. & C. Company, the eontract provided as follows: "Flfth. It 
is further agreed that the terms and conditions of said antl-creeper agree- 
ment above ref erred to, which shall be consldered a part of this agreement, 
so far as applicable thereto, are as follows." FoUowlng this, many para- 
graphs of the anti-creeper eontract are copied. But nelther therein nor in 
the llcense issued by Barnett to Q. & C. Company contemporaneously wlth and 
pursuant to the Vaughan eontract Is any minimum sale or royalty expressly 
provided, or any right in Barnett to termlnate the llcense for any breach or 
fallure expressly reserved. The eontract does, however, provide that, on 
Q. & C. Company's bankruptcy or cessation of business, its rlghts should re- 
vert to Barnett There are also références to Bamett's power to grant other 
llcenses. 

Contemporaneously wlth the Vaughan eontract, the four corporations, par- 
ties to the anti-creeper agreement, and In whom the control and direction of 
the trustée and of the atCairs of the joint enterprise were thereby vested, 
entered into a eontract, ref erred to as the "assentlng agreement," which, 
after recltlng that they had directed Barnett to make the Vaughan eontract, 
ratlfled it, and directed Barnett to grant the Malléable Company an exclu- 
sive llcense to manufacture the Vaughan type of anti-creeper and to sell the 
same only to the M. W. Supply Company and to the Q. & C. Company and 
also to grant a selllng llcense to Q. & C. Company "upon the terms and con- 
ditions set forth in said (Vaughan) agreement." The assenting agreement, 
as well as the llcense to Q. & C. Company, Issued pursuant thereto, instead of 
provlding, as did the anti-creeper eontract, In terms for a royalty, specified 
that "the net profits derived from ail sales of the said Vaughan type of antl- 
creeper, after paylng the royalties provided in said agreement, shall be divided 
as follows, to wit : To thé Q. & C. Company, one-third ; the remalning two- 
thirds to be distributed among the other" companies In certain named pr* 
portions. 

In 1913 the parties to the assentlng eontract of 1909 entered Into another 
agreement, whereby the agreements of 1907 and 1909 and the llcenses were 
substantlally modlfled. Q. & C. Company thereby relèased ail of its llcense 
rlghts to sell any of the old devices other than the Vaughan type. The 
130,000 minimum royalty imposed under the 1907 agreement and llcense was 
reduced to $25,000, wlth the provision that "so long as the Q. & C. Company 
shall sell hereunder anti-creeper devices during each calendar year, in such 
quantity that the royalties thereon shall amount to $25,000 or more, such sales 
shall constitute a compliance by the Q. & C. Company wlth the provisions of 
said eontract and llcense regarding minimum sales." Thia eontract further 
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gave Q. & C. Company an option on a license for new devices that the parties 
might acquire which, when granted, should be subject to termlnation on 30 
days' notice for f allure to reacti a speclfled minimum of sales, "provided, 
bowever, that nothlng liereln contalned shall in any way modify the trustées 
right to terminate said the Q. & C. Company's license rlghts in case sald the 
Q. & C. Company shall fail to pay to said trustée not less than $25,000 roy- 
alties accrued on the total sales of ail types of anti-creeping devices sold by 
said the Q. & C. Company during every calendar year." The contract further 
gave Q. & C. Company the right to terminate It and ail of its rights and obli- 
gations under the anti-creeper agreement as modifled and under any licenses 
granted pursuant thereto at any time, on giving 30 days' notice, expressly ex- 
empted it from any obligation aetually to pay the minimum royalty, but 
provided that, "in case of its failure to pay such minimum royalty on sales 
for any one year, the trustée shall bave the option of terminating sald Q. & 
C. Company's license rights in the manner specifled in paragraph twelfth of 
said agreement of April 30, 1907." 

On February 1, 1914, ail of the parties interested in the sales of the Vaughan 
device — that Is, M. W. Supply Company, Q. & C. Compaoy, and the other 
three beneficiaries of the Barnett trust— -entered into the so-called promotion 
contract, whereby they agreed that ont of the gross prolits and royalties ré- 
ceived by them from ail sales of said device from and after January 31, lfrl4, 
over and above 1,000,000, but not exceeding the next million, to railroads 
other than the Pennsylvania, they should contribute to an advertislng and 
promotion fund in specifled suias per anchor, aggregating 2% cents, and thus 
producing $25,000 on such second million. Q. & C. Company, bowever, was 
to malie the advances in the flrst instance. Any excess of advances over re- 
ceipts was to be shared by the M. W. Supply Company. Contribution by the 
others of thelr proportional amounts was to be œade only after they had 
aetually received their profits and royalties. 

On December 31, 1914, Barnett, as trustée and also as licensee, served 
notice on Q. & C. Company of the termlnation of its rights under ail licenses 
granted by him pursuant or subject to the terms of the 1907 agreement, for 
failure to make sales In the year 1914 whlch would yield royalties, payable to 
him, of not less than $25,000, as provided in the anti-creeper agreement as 
amended by the 1913 contract. After two extensions wlthout préjudice had 
been granted, Barnett, on April 1, 1915, gave a selling license to P. & M. 
Company, which had knowledge of ail the facts, and which had theretofore 
been licensed by Barnett, with the consent of ail parties, to sell a rival 
anchor. 

Thereupon the Q. & C. Company filed its bill in equity against the parties 
to each of the agreements, Barnett and the P. & M. Company, setting up the 
above-recited facts and documents to the end that the cancellation notices 
might be declared null and void, the license to the P. & M. Company annuUed, 
and the parties enjoined from acting thereunder or interfering wlth its rights 
under the licenses. Based upon certain allégations of mutual mistake m 
accountings theretofore had, the bill also prayed a reaccounting and reim- 
bursement. The case Is before us on appeal from a decree overruUng a 
motion to dismiss, and, on failure to answer, permanently enjoining défend- 
ant Barnett from in any manner treating the Q. & C. Company's rights as 
selling licensee of Vaughan devices as havlng been canceled or terminated by 
or under the notice of December 31, 1914, or for any default or clalmed de- 
fault occurring prior to the decree and enjoining the P. & M. Company from 
exereislng any rights in respect to Vaughan devices under the license of April 
1, 1915. Ail questions in référence to the accounts, both past and future, were 
expressly reserved. 

Otto R. Barnett and Edward B. Burling, both of Chicago, III, for 
appellants. 

D. S. Wegg and Walter H. Chamberlin, both of Chicago, 111., for ap- 
pellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 
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MACK, Circuit Judge (after stating the facts as above). While 
the parties hâve presented, both in brief s and in oral arguments, their 
respective contentions as to the true construction of the several agree- 
ments, we deem' it unnecessary for the purposes of this case to déter- 
mine whether the minimum royalty and termination provisions of the 
anti-creeper contract became a part of the Vaughan contract and li- 
cense, or whether either by reason of the express incorporation therein 
of certain other parts of the earlier contract or because of the M. W. 
Supply Company's interest in having the Q. & C. Company act as 
licensee under the Vaughan patents, thèse provisions must be deemed 
to be excluded tlierefrom. Nor do we find it necessary to consider 
whether or not the forfeiture provisions of the 1913 agreement, to 
which Vaughan and the M. W. Supply Company were not parties, are 
nul] and void in so far as they attempt thus to regulate appellee's rights 
under the Vaughan contract and the license issued pursuant thereto, 
or whether or not, in view of the further provision that the 1913 agree- 
ment should be considered solely as a modification of the 1907 agree- 
ment and license, the forfeiture provisions are to be limited to the 
optional rights under new inventions and to those conferred under the 
1907 license, and in that event whether or not the 1909 license would 
enable appellee to sell the Vaughan device if it infringed any of the 
basic patents transferred to Barnett as trustée in 1907. Nor do we 
détermine whether or not the royalties payable by appellee to the M. 
W. Supply Company can be added to the moneys payable to Barnett 
as trustée, in making up the $25,000 minimum. 

[ 1 ] For, assuming the contentions of appellants as to each of thèse 
matters to be sound, and that as a resuit thereof and but for the promo- 
tion contract of 1914, Barnett as trustée would hâve had the right 
to terminate ail of appellee's licenses under the notices of December 
31, 1914, inasmuch as Barnett's total earnings on appellee's sales in 
the year 1914 were less than $15,000, we are of the opinion that the 
promotion contract operated either by implied agreement or by waiver 
to modify the earlier contracts, so as to suspend the right of forfei- 
ture thereunder for failure to earn the minimum royalty until the 
2,000,000 devices should hâve been sold. 

That this is the true intent and meaning of the promotion contract 
is apparent from its provisions whereby, while appellee was bound to 
make the advances up to $25,000, its right of reimbursement to the 
extent of $10,000 from the other beneficiaries was dépendent upon 
the sales of the second million devices. On December 31, 1914, the 
first million had not been sold ; if appellee could thèn bave been de- 
prived of its selling rights, it would hâve been completely at the mercy 
of the other parties for the amount advanced by it on their purely con- 
ditional obligation to repay ; if they should thereaf ter confine the sale 
of the Vaughan device to the Pennsylvania road or push the P. & M. 
Company's or any other anchor, the contingent obligation might never 
become absolute; appellee would be disablèd not only from reaping 
the fruits of its own share of the promotion expenses, but also from 
assisting the others to earn the fund out of which alone its claim was 
payable. Nor can the other parties to the promotion contract now 
urge that appellee was obligated under the Vaughan contract and li- 
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censé to advertise and push the sale of thîs device. No breach of this 
provision has ever been charged against appellee. The parties evi- 
dently believed that, notwithstanding appellee's full performance of 
this duty, further and costlier promotion schemes than could hâve been 
demanded from appellee alone would be to their joint advantage. 

It is clear that, in vievi^ of the heavy compétition of the P. & M, 
Company's device for several years past, the, parties had in mind the 
possibility of decreased sales in 1914 and were endeavoring by the 
extra expenditure to obviate this and to build a better foundation for 
large future profits. While the promotion contract does not in express 
terms waive the minimum sales requirement, the fact that contrary to 
the first draft thereof, under which the 2,000,000 devices were to be 
sold within one year, the final agreement fixes no time limit whatever 
for their sale, clearly évidences an intent and purpose, on which ap- 
pellee had a right to rely, that it could continue the sale of the Vaughan 
devices exclusively, except only as to the M. W. Supply Company and, 
in any event, until the 2,000,000 should hâve been sold. 

[2] A reserved right of forfeiture for breach of an obligation raay 
be v^raived bef ore breach by an act or déclaration inducing the licensee 
to continue in the performance of its obligations and upon which it 
was reasonably justified in relying as showing an intent to suspend 
the exercise of the right. Whether, therefore, the promotion contract 
implicitly, but by agreement, and on the considérations therein ex- 
pressed, modified the earlier agreements, or merely waived the bene- 
ficiaries' right, if any, thereunder, to direct the , termination of the 
licenses, it sufiSced to prevent a forfeiture for failure to make the 
minimum sales during the year 1914 and until the 2,000,000 devices 
should hâve been sold. 

That Barnett was not a party to the promotion contract is immaterial. 
While he had certain active duties as trustée, he had no bénéficiai in- 
terest in the matter, and was at ail times expressly subject to the con- 
trol and direction of the beneficiaries. His termination notices state 
that they were given, as under the contract they needs must hâve been 
given, pursuant to the directions of his beneficiaries. Inasmuch, how- 
ever, as they had waived the right of termination, their direction and 
his notices pursuant thereto must be deemed to be of no légal eflfect 

It is contended that inasmuch as the Vaughan contract of 1909, while 
providing for an exclusive selling license to appellee, not only also pro- 
vides for a selling license to M. W. Supply Company, but refers to 
Barnett's power to grant other licenses, and inasmuch as the 1909 li- 
cense from Barnett to appellee is not expressed to be exclusive, the 
license of April 1, 1915, to P. & M. Company was properly issued. 
The several clauses of the 1909 agreement are, however, readily recon- 
cilable on the only fair and reasonable interprétation that appellee's 
license was to be exclusive except only as to Vavghan's prior licensee, 
M. W. Supply Company, and that Barnett's power to grant other 
licenses is exercisable only if appellee's, license should revert to him as 
provided in the agreement ; that is, on appellee's bankruptcy or cessa- 
tion of business. The new license to P. & M. Company must therefore 
be held to hâve been wrongfully issued. 
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[3] The remedy at law for damages is entirely inadéquate. The 
modified exclusive license under a patent is a unique prbperty right, 
against the destruction of which a court of equity will give protection 
by injunctive relief. That appellee had an option under the 1913 agree- 
ment to surrender its license does not bar its remedy in equity. As 
was said by the Suprême Court in Guffey v. Smith, 237 U. S. 101, 35 
Sup. Ct. 526, 59 L. Ed. 856, in référence to a similar défense interposed 
to a suit in equity by an oil and gas lèssee against his lessor and a sub- 
séquent lessee with notice : 

"Thls Is iiot a suit for spécifie performance. Its purpose Is not to enforce 
an executory contract to give a lease, or even to enforce an executory promiso 
in a lease already given, but to protect a présent vested leasehold. * » * 
We thlnk thls option, which has not been exercised and may never be, is not 
an obstacle to the relief sought." 

The decree must therefore be affirmed. 

On Pétition for Rehearing and Modification of Décision. 

On this motion, attention is for the first time directed to the fact 
that the decree expressly continues the temporary injunction in force. 
Inasmuch as the permanent decree gives the complainant ail of the in- 
junctive relief to wrhich it is now entitled, the broader temporary in- 
junction should not hâve been continued but dissolved. 

The ambiguity which counsel find in the statement that the promotion 
contract operated to suspend the right of forfeiture for failure to earn 
the minimiun royalty until the 2,000,000 devices should hâve been sold 
will be avoided, and our views more clearly expressed, by substituting 
therefor the following: 

"We are of the opinion that the promotion contract operated, either by Im- 
plied agreement or by walver, to modify the eàrlier contracts, so as to annul 
the right of forfeiture thereunder for failure to earn the minimum royalty in 
the year 1914, or in any succeedlng year while the 2,000,000 devices remain 
unsold." : 

, In other words, the promotion contract did not merely suspend the 
right of f oi;f eiture temporarily. So far as the claimed right is based on 
the failure to earn the minimum annual royalty during the year or 
years in question, it ended it, The court, therefore, properly enjoined 
Barnett permaiiently f rom in any manner treating appellee's rights as 
terminated.'by pr' under the notices of December 31, 1914. 

The only danger, other thaii thàt resulting f rom the license to P, & 
1SI{. Company, alleged in the bill as threàtening complainant's right, is 
that arising ôut of the claimed forfeiture of the license under the De- 
cember 31, 1914, notices, in which th'e sole ground of forfeiture as- 
serted is the failure to earil thé minimum royalty în the year 1914. 
There is no charge that the défendarits ctaim any other breach or de- 
fault by complainaftt and no sùçh possible claim is involved in this 
litigation. Defeildants, therefore, should not be debarred by_ the de- 
cree' f rom her'eaherniaking sUch a claim if they should deettii^tto be 
well foùnded. Thè decree, in addjtion to annulling the P. & M. Com- 
pany license, should be lirtiited to festraining the défendants firûm giv- 
ing effect to thèse notices. .i. - 
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That portion of paragraph numbered "3" of the decree which, after 
enjoining the défendants £rom treating complainant's license as ter- 
minated by the December 31, 1914, notices, adds, "or in any manner 
canceled or terminated for any default or claimed default upon the 
part of said eomplainant which has heretofore occurred," should be 
stricken out. 

The opinion heretofore fîled will be amended as indicated. The de- 
cree of the District Court will be modified, by substituting the word 
"dissolved" for the word "continued" in référence to the preliminary 
injunctions, and by striking out that part of paragraph numbered "3" 
hereinabove quoted. 

The pétition for rehearing is overruled, and the decree, as modified, 
is affirmed. 



WILLIAM R. THROPP & SONS CO. v. DE LASKI & THROPP CIRCULAR 

WOVEN TIRE CO. 

(Circuit Court of Appeals, Tlilrd Circuit August », 1915.) 

No. 1928. 

1. Patents <S=328 — 'Validity and Infeingement — ^Tire Wbapping Machine. 

The De Laski and Tliropp patent, No. 1,011,450, for a tire wrapping ma- 
chine for wrapping automobile tires before vuleanlzation, held the joint 
invention of the patentées, not anticipated, and to disclose invention; 
also Infringed. 

2. Patents <S=3241 — Infbingement — ^Additional Function of Pakt. 

Infrlngement is not avoided by the fact that one élément of the al- 
leged infrlnglng machine performs an additional function, where it also 
performs the function of the llke part in the patented machine in sub- 
stantially the same way. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 380; Dea Dlg. 
<S=>241.] 

S. Patents <S=>35 — Evidence or Invention — Pbacticai, Success of Device. 

That the art presented problems, and that the device of a patent solved 
them, and has gone into gênerai use, and produced new and economical 
results, speaks for its inventive chàracter. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 39; Dec. Dlg. 
<g=335. 

UtilHy, extent of use, and commercial success as évidence of Inven- 
tion, see note to Doig v. Morgan Mach. Co., 59 C. C. A. 620.] 

4. Patents €=»92 — PfcESONS Entitlèd to Patent— Joint Inventobs. 

A patent for an Invention claimed to be the Joint Invention of two, when 
In truth it Is the separate Invention of but one; cannot be issued to both, 
or, if Issued, is void as to both; but when the patent is for a combination 
of mechanlcal éléments as a whole, and not for its separate parts, and 
some of such parts were the invention of one and some of the other, or 
when one had a gênerai conception of a part,' but the other devised tiie 
mechanlsm to carry out such conception, they are entitlèd to a patent 
as joint Inventors. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. § 124; Dec. Dig. 
"®=y&2.] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

<g;::sF(»' other cases see same topic & KEY-NUMBElt in ail Key-l^umbered DiEesU Jb ludezea 
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Suit in equity by the De Laski & Thropp Circular Woven Tire Com- 
pany against the William R. Thropp & Sons Company. Decree for 
cornplainant, and défendant appeals. Affirmed. 

I^or opinion below, see 218 Fed. 458. 

T. Hart Andersen, of New York City, for appellant. 
E. Clarkson S'evvard, of New York City, for appellee. 

Befbre BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from the decree of 
the District Court of the United States for the District of New Jersey, 
holding valid and infringed letters patent No. 1,011,450, issued on 
December 12, 1911, to the De Laski & Thropp Circular Woven Tire 
Company, the complainant, upon the assignment of Albert De Laski 
and Peter D. Thropp, the applicants. De Laski & Thropp C. W. T. Co. 
V. Wm. R. Thropp & Sons Co. (D. C.) 218 Fed. 458. Infringement is 
denied, and the validity of the patent is attacked, first, for want of 
invention, and second, upon the claim that invention, if found to exist, 
is not the joint invention of the patentées, but is the separate invention 
of one of them. 

[1] The patent is for a tire wrapping machine, to be used in the art 
of mâking automobile tires. Something of the art and two of its prob- 
lems, ^s well as the structure and fonction of the machine inVented, 
must be known before the questions in this controversy can be stated 
and considered. 

Before the invention of the machine of the patent in suit, one of the 
accepted processes in the manufacture of automobile tires was the 
open cure process. The tire, composed of fabric and plastic rubber, 
was built up on a core or iron ring designed to give proper form to its 
interior. Mold sections or iron pressure rings were placed upon its 
exterior sides, and were designed to impart to its margins their well 
known clincher edges. The tire was then compressed into shape under 
great pressure, and being so compressed without beat or chemical ac- 
tion, the process was known as the "cold press." Upon removal from 
the cold press, the tire had a tendencyto expand. It therefore became 
necessary to restore the pressure of the molds upon the shaped tire be- 
fore subjectihg it to the next and fir^al process of vulçanization. 

The molds did not cover the outer periphery,or tread of the tire. 
That part was confined by spirally wrapping the tire and molds with 
strips of musUn or other fabric, which, being porous, admitted moisture 
and beat. The tire thus confined was then subjected to a vulcanizing 
process, by which the ri^bber was converted from its plastic into the 
tough elastic condition generàlly observed in finished automobile tires. 

In order that the molds might properly and exactly conf orm to the 
shape the tire acquired in the cold press and to prevent expansion dur- 
ing vulçanization, it was necessary thàt the molds bë tightly coip4>ressed 
upon the tire while being wrapped. This compression was customarily 
attained by means of bolts or clamps, and the tires were wrapped by 
hand, the compression and the wrapping constituting two separate steps 
in the manufacture of the tire. There was therefore presented by the 
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art, two problems, one to find a method to obtain the necessary com- 
pression otherwise than by bolts and clamps, and to find a method by 
which the tire might at the same time be wrapped more firmly, uni- 
formly and speedily than by hand. 

Tire wrapping machines are old in the art. It is contended by the 
complainant, however, that a tire wrapping machine which dispensed 
with the preliminary compression by bolts and clamps, and itself exert- 
ed the requisite compression at the time the tire was being wrapped, 
was first produced under the patent in suit. 

The structure oi the patent in suit may be described in three parts. 
The first is a table supported by several legs. On its flat surface are 
mounted three or more rollers vertically placed. Thèse rollers are not 
positively driven, but are so disposed as to retain the armular tire with- 
in the space which they surround. Their function is to prevent the 
horizontal displacement of the tire in its rotary movement. Mounted 
upon the table are three or more rollers horizontally disposed, which 
are positively driven by shafts descending diagonally towards the cen- 
ter and base of the table, where they are engaged by gears from which 
they receive their power. Upon the second set of rollers thus positively 
driven, rests the tire, and by thèse rollers the tire is given its rotary mo- 
tion when being wrapped. This is the first part of the patented ma- 
chine. 

The second part is its superstructure, the shape of which suggests a 
huge letter copying press. It consists of a very heavy tripod, suspend- 
ed between supports built upon and extending above the table. Upon 
the apex of the tripod are means to exert downward pressure of the 
entire body, very similar to the wheel and screw used for that purpose 
in a letter copying press. Upon the lower extremities of the tripod are 
rollers. Thèse form the third set of rollers. Like those used to pre- 
vent horizontal dislodgment, thèse rollers are not positively driven. 
Their function is to prevent vertical dislodgment, while the function of 
the whole superstructure is the compression of the molds upon the tire 
by pressure from the tripod exerted by the means provided as well as 
by its own weight, at the time the tire is being wrapped. This part of 
the machine disposes of the necessity of clamping the molds to the tire 
by bolts bef ore wrapping. 

The third part of the machine is that which performs the function 
of wrapping. It consists oî an annulose structure with its vertical axis 
at right angles to the flat surface of the table and likewise at right 
angles to the horizontal axis of the annular tire. Cut in the inner curve 
of this metallic annulus is a race-way, and in the race-way is what is 
termed a shuttle, but what in fact is an interior annulîir structure, 
which revolves and speeds itself around and within the grooves of the 
race-way, Upon the shuttle is attached a bobbin with.a spool of myslin. 
When the tire is horizontally placed upon the surface of the table, it 
gains admission within the vertical circle of the annular shuttle by 
means of a gâte, which may be opened and closed. When this is done, 
the tire encircles the shuttle and the shuttle encircles the tire, and they 
bear the same relation to one another as links of a chain. When the 
muslin from the bobbin is attached to the tire and the machine started. 
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several things happen. The positively driven rollers rotate the tire up- 
on the flat surface of the table. The vertically disposée rollers prevent 
the tire dislodging horizontally, and the upper set of rollers connected 
with the tripod prevent the tire dislodging vertically. Thus the first 
set of rollers gives motion to the tire, and the second and third set of 
rollers keep the tire in place, while the tripod, with its weight of many 
hundred pounds and means to exert additional pressure, compresses 
the molds upon the tire as they are being wrapped. The annular shut- 
tle revolving in its race-way at a right angle to the tire as it is horizon- 
tally moved in its circular course upon the table, wraps the tire with the 
f abric fed f rom the bobbin, and wraps it tightly by means of the tension 
exerted by a tension device connected with it. When the tire is entirely 
wrapped, the gâte of the shuttle is opened and the tire removed from 
the table, ready to be vulcanized. This part of the machine disposes of 
the disadvantage of wrapping tires by hand. 

The structure and the function of the defendant's alleged infringing 
machine are so nearly identical with those of the machine of the patent 
in suit, that if the patent is found valid, inf ringement must exist. 

The only substantial différence between the two machines is, that 
in the def.endant's machine more than one strand of f abric is wound at 
the same time, and the upper rollers are positively driven. The con- 
tention of the défendant is that its upper rollers connected with the 
tripod superstructure, hâve a function différent from that of the rollers 
similarly situated in the complainant's machine; that the function of 
its upper rollers is to assist the under rollers to rotate the tire, made 
necessary by the double winding f eature of its machine ; that the func- 
tion of compressing the tire in its molds, when being wrapped, is not 
présent in its machine ; and that its mechanism is not employed to pre- 
vent vertical dislodgment of the tire, because the double winding fea- 
ture of its device prevents such dislodgment. It is upon a différence 
of function rather than upon a différence in structure that the défend- 
ant bases its défense of non-inf ringement. 

[2] Our view of the testimony and our findings of fact upon the 
issue of inf ringement are in accord with those of the learned trial 
judge. We are satisfied that the évidence discloses that the upper roll- 
ers, weight and mechanism of the superstructure of the complainant's 
machine perf orm the two-f old function of preventing vertical dislodg- 
ment and the expansion of the tire in the process of being wound. If 
the upper rollers and the superstructure of the defendant's machine 
perform the same functions, it is certain that they perform them in 
substantially the same way, and thé fact that the upper rollers of the 
defendant's machine may perform an additional function in assisting 
thfe lower rollers to rotate the tire, does not négative infringement. 
PoWell V. Leicester Mills Co., 108 Fed. 386, 47 C. C. A. 416 (C. C. A. 
3d Cir.); Washer Co. v. Cramer, 169 Fed. 629, 95 C. C. A. 157 (C. C, 
Â.3dCir.). 

In discussing the pressure function of the mechanism of the defend- 
ant's machine, the learned trial judge said : 

"The évidence demonsti'ates that the actual pressure exerted on the upper 
set of rollers of such of the defendant's machines In actual use as were 
diseussed in the eAidenee, i^ greater than that exerted on the plaintifiPs 
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machines in actual use, and much more than necessary to Insure a proper 
feed. From this It appears the upper set of rollers of the defendant's ma- 
chine are capable of performing the same functions as those of the plain- 
tiff's. If the only function of the upper set of rollers of the defendant's ma- 
chine Is to assist in the feeding (rotating) of the tire, It is dlfficult to see 
why it has been found necessary by those actually using the machine to em- 
ploy so great a pressure. During the progress of the trial, I examined in 
Company with counsel of the respective parties and some of the witnesses, 
certain of the plaintifC's and defendant's machines which were in actual use. 
One of the latter was being and had been for some time used without the 
upper set of rollers being positively driven, because the mechanism for driv- 
ing them had become broken. When the tire was placed in this machine for 
wrapping, the upper set of rollers was pressed down upon it and practically 
the same pressure used as on the machine with the driven rollers. The 
only évidence as to whether this machine worked properly is to the efCect that 
it did." 

Under the daims of the patent in suit, the pressure of the superstruc- 
ture of the machine performs functions essential to the purpose for 
which the machine was invented, namely, the prévention of vertical 
dislodgment and the compression of the tire in its molds at the time of 
wrapping. From the évidence, as well as from the observation of the 
learned trial judge, it is equally clear that the mechanism of the super- 
structure of the defendant's machine performs precisely the same func- 
tions and in substantially the same way, and therefore, if the patent 
is valid, infri'ngement exists. 

Upon the two défenses directed to the validity of the patent, the first 
is that the machine of the patent lacks invention, that it is the product 
merely of mechanical skill, and that it contributes nothing to the art. 

In citing machines claimed to be anticipations of the machine of 
the patent in suit, the défendant has not restricted itself to the art 
of wrapping automobile tires, but maintains, with some force, that the 
art to which the machine of the patent in suit is claimed to be â con- 
tribution, is that of wrapping any annular body, the problem of wind- 
ing an annulus or an unbroken circle being in every instance similar. 

Letters patent No. 344,273, issued to D. Heer, June 22, 1886, pré- 
sents a mechanism, which, in our opinion, more nearly approaches an 
anticipation of the invention of the patent in suit than any other cited. 
The invention comprises a machine for wrapping small rings of from 
one to two inches in diameter with fibrous strands, such as are used 
on window curtain cords. The machine is a very small device. It has 
one feed wheel positively driven. The annular body or ring to be 
covered rests upon the feed wheel, its periphery bearing against an 
outwardly extending flange or guard. The ring is held in position 
by a wheel, Upon which pressure is exerted by a spring. The shuttle 
rotâtes in a bearing and carries a bobbin or spool which wraps the 
thread or strands ahout the ring. It is contended that the Heer ma- 
chine contains everything that is contained in the inachine of the pat- 
ent in suit, stress being laid upon the présence of the uppér pressure 
wheel, employed, as it is contended, for exactly the same purpose as 
the superstructure of the machine of the patent in suit, and that the 
différences between the machine of the patent in suit and the machine 
of the Heer patent are merely in size and weight and multiplication of 
parts. The différences between the two machines arç readily seen 
226 F.— 60 
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when considérée! with respect to the diflference in the annular bodies 
intended to be wrapped by them. The Heer patent is silent as to the 
purpose of the upper wheel, but the inventer testified that it was to 
produce proper frictional engagement with the body to be wrapped so 
as to rnake it revolve. In the machine o£ the Heer patent, no mech- 
anism was suppHed or intended to hold together and compress the 
several parts of an annulus, such as the core, the tire, and the molds. 
The pressure exerted by the upper wheel was intended to be applied 
to a solid and unbroken annulus, and merely to produce frictional en- 
gagement. It did not hold together separate parts of an annulus. The 
mère enlargement of the Heer machine to a size sufficient tO' wrap an 
automobile tire would not produce a machine that would wrap and 
at the same time hold together a tire and its core and molds. The 
reconstruction of the Heer machine in order that it might simultaneous- 
ly compress and wrap a tire would ittvolve invention equal to that 
claimed by the patent in suit. We are therefore of opinion that the 
invention of the Heer patent is not an anticipation of the invention of 
the patent in suit. 

IvCttérs patent No. 801,287, granted to Whittlesey, 1905, for a ma- 
chine for taping coils, and letters patent No. 351,583 to Dixon, 1886, 
for a machine for wrapping coils or bundles of wire, embodymany of 
the features of the claims of the patent in suit, but there is absent in 
the machine of each patent, the essential and efficient feature of the 
superstructure with its function of exerting pressure claimed by the 
patent in suit. 

Letters patent 337,230 to Bean, 1886, and letters patent 379,754 to 
Bagley and Hainsworth, 1888, were granted for machines for rolling 
car wheels. They were not introduced in évidence as anticipations of 
the patent in suit, as they were neither adapted nor intended to wrap 
a tire or other annular body. They were introduced to show that cer- 
tain of the pressure éléments employed by De Laski and Thropp are 
found in another art. This may be true, but it does not destroy the 
patentee's claim to an invention of a combination of those and other 
elertients. 

Letters patent No. 840,642 to Miller, 1907, are for a machine for 
wrapping tires, and were confidèntly cited as an anticipation. The 
machines of the two patents are radically différent. The machine of 
the Miller patent h^s no superstructure to exert vertical pressure for 
the double functions which appear throughout the spécifications and 
claims of the De Laski and Thropp patent as its essential and cardinal 
principal. It npt only lacks theSe f unctional éléments, but is so dif- 
ferently constructed as to indicate that Miller had no conception of 
them. 

The machine for wrapping tires as early as 1905, in the plant of the 
Gpodyéâr Company was cited as an anticipation. The machine of the 
Cïôodyear Company posSesses many features in common with the ma- 
chine of the patent in suit, acquired alike from the prior art. The 
Goodyear fliachine, however, differs in numerous features from the 
machine 6Î the patent in suit. Thére is absent the superstructure means 
for exerting pressure on the tire and molds whilebèing wrapped, which 
means is the important feature of ail the claims in suit 



WM. R. THKOPP & SONS CO. V. DE LASKI & THEOPP C. W. T. CO. 947 

[3] We are of opinion that the machine of the patent in suit çonsists 
of much more than refinements in mechïinism. Certain f eatures of 
the structure and certain of the éléments of the De Laski and Thropp 
machine are found hère and there in the prier art. It may be that 
De Laski and Thropp knew of their existence, and reached back into 
the art and appropriated them to their own use, but in employing thèse 
old féatures and éléments, the patentées used them in a new combina- 
tion and produced by that combination a new and useful resuit not 
theretofore attained. Wrapping an annulus by a mechanism of an an- 
nulât shuttle was old, but wrapping an annulus that was made up of 
several loose and separate parts which had to be compressed and held 
tightly together while being wrapped was a new probîem, and we find 
nothing before the invention of the patent in suit that either attempted 
or accomplished its solution. Whether such mechanism constituted an 
inventive advance in the art dépends less upon the prior use of the 
separate éléments than upon the néw and useful results that hâve been 
produced by employing those éléments in a combination not before 
made, The fact that the art presented problems and that the device 
of the patent solved them, as well as the fact that the device has gone 
into gênerai use and has produced new and economical results, speaks 
for its inventive character. Smith v. Goodyear Dental Vulcanite Co., 
93 U. S. 486, 23 h. Ed. 952; Magowan v. New York Building Co., 
141 U. S. 332, 343, 12 Sup. Ct. 71, 35 L. Ed. 781 ; Potts v. Creager, 
155 U. S. 597, 609, 15 Sup. Ct. 194, 39 L. Ed. 275. 

Each claim of the patent attacked in this suit is for a combination 
of éléments. No claim is for a separate élément in the combination. 
In each combination claim is contained the éléments comprised in the 
superstructure of the machine, the double function of which is the 
prévention of vertical dislodgment of the tire and the compression' of 
the tire under great weight while being wrapped. As each claim is 
for a combination, and as thèse éléments are in each claim, we approve 
the conclusion of the learned trial judge in holding each claim in suit 
to be valid. 

[4] So much stress has been laid upon the défense, that if patent- 
able invention be found in the patented device, it was not the joint 
invention of the patenteees but was the separate invention of one of 
them, we feel inclined to state our conclusions at a length greater 
than the substance of the contention warrants. 

A patent for an invention claimed to be the joint conception or in- 
vention of two, when in truth it is the separate invention of but one, 
cannot be issued to both, or, if issued, is void as to both. Royei^ 
V. Coupe (C. C.) 29 Fed. 358; Welsbach Light Company v. Cosmo- 
politan Cas Light Company (C. C.) 100 Fed. 648; Stewart v. Tenk 
(C. C.) 32 Fed. 655 ; De Laval v. Vermont, 135 Fed. 772, 68 C. C. A. 
474. It is, therefore, a légal défense in a suit upon a patent for a 
joint invention, to show that the invention for which the patent was 
issued was the conception or invention of but one of the patentées. 
Applying the gênerai principle of this défense to the case under con- 
sidération, it is claimed by the défendant that the subject matter of 
the patent in suit was not the joint invention of De Laski and Thropp, 
but was the sole invention of Thropp; that the conception was his. 
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and that De Laski was employed by him as a draftsman simply to de- 
sign and mechanically develop his inventive ideas. 

If there is merit in this défense, it must be found in the testimony 
of Thropp, who testified concerning the development of the invented 
machine and the measure and character of the contribution to the 
invention made by De Laski and himself. Thropp said that he de- 
signed most of the machine, and De Laski designed some of it; that 
most of the machine was his, that De Laski designed the tension on 
the bobbin, placing at angles the shafts carrying the pinions, and the 
shape of the tripod which produced the pressure. He claimed, how- 
ever, that the idea of exerting pressure upon the tire when being 
wrapped was his own. 

In propounding and answering questions that bear uppn De Laski's 
and Thropp's contributions to the invention, the word "designed" was 
uniformly used by Thropp and counsel, but in using that word, it is 
évident that they meant, "conceived" or "invented," and that none 
used the word in the sensé in which it is used by draftsmen. The 
testimony shows clearly that De Laski invented the means for driving 
the lower set of rollers that rotate the tire ; the tripod to which was 
attached the upper set of rollers and which exerted the pressure con- 
ceived to be required ; and the tension on the bobbin. 

The subject matter of the patent in suit is a machine which is a 
combination of mechanical éléments. The thing sought to be accom- 
plished by this combination is the wrapping of a tire when the tire 
is set in its molds and held there under great and continuons pressure. 

The claims of the patent which are in litigation are hot for the élé- 
ments ôf the machine but are ail directed to the machine as a whole. 
The driven rollers supporting and rotating the tire while it is being 
wrapped are présent as éléments in every claim in suit. Thropp con- 
ceived the idea that the tire should be rotated, and De Laski invented 
the means incorporated in the machine for the purpose of driving 
the lower set of rollers, which rotated the tire. Thropp conceived 
the idea of exerting pressure upon the tire and its molds when being 
wrapped, and De Laski invented the tripod support for exerting the 
pressure during that opération. This feature is also- an élément in 
each of the claims in suit. 

Before tires were subjected to the vulcanizing process, they were 
required to be wrapped with a porous fabric and to be tightiy wrapped. 
De Laski improved the bobbin and invented the fnëaïis for exerting 
tension on the wrapper as it was wound around the tire and its molds. 
The successfui accomplishment of the things intended to be donc by 
the machine, depended largely upon the tightness with which the tire 
was wrapped, and the eflficiency of the machine depended correspond- 
ingly upon the tension device "designed" or invented by De Laski, 
which appears in each claim in suit, except possibly claim 20. None 
of the éléments attributed to De Laski is the subject of an indépehd- 
ent claim, nor does anyone constitute an itidependçilt invention separate 
and distinct from the invention as a whole. À tire wfapiping machine 
without means to rotate the tire and molds and without means to hold 
the same compressed together and in place while they are being- wrap- 
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ped, and without a tension on the bobbin to tighten the wrapping 
tape, would not be a tire wrapping machine, or at least à tire wrapping 
machine of the comprehensive type which De Laski and Thropp 
sought to make and which together they developed. 

In a machine containing as many elenients as this one, it is not to 
be thought nor by the law required, that the inventive conceptions of 
two inventors shall develop simultaneously. One may conceive a gên- 
erai or imperfect outline of an entirely novel thing, which, without 
the conception of another developing it and giving it body, might 
never amount to invention ; but if the conceptions of one supplément 
and complément the conceptions of the other, the resuit might be 
invention and therefore joint invention. "When a claim covers a 
séries of steps or a number of eleinénts in a combination, the invention 
may well be joint, though some of the steps or some of the éléments 
may hâve corne as the thought of but one." Quincey v. Krause, 151 
Fed. 1012, 1017, 81 C. C. A. 290; American v. Wood (C. C.) 189 
Fed. 391, 395. In this case we do not bave to résolve doubts in 
favor of the patent under the rule which requires unquestionable proof 
that joint patentées are not joint inventors. United Shirt & Collar Co. 
V. Beattie, 149 Fed. 736, 741, 79 C. C. A. 442 ; Butler v. Bainbridge 
(C. C.) 29 Fed. 142, 143; Priestley v. Montague (C. C.) 47 Fed. 
650, 651. We are entirely satisfied that while Thropp first conceived 
the idea of wrapping a tire under pressure, bis idea was in part de- 
veloped by De Laski, and that De Laski's ideas and contributions were 
so essential and were so related to the conception of Thropp that, 
without them, Thropp alone would not hâve produced the invention 
for which the patent was issued. We are therefore of opinion that 
the invention is a joint invention and is valid. 

The decree below is affirmed. 
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(Circuit Court of Appeàls, Second Circuit. June 22, 1915.) 

No. 25L 

Patents <&=»328 — Validitt and InfbiNgement— Dbabt Rbgulatob foe Fub- 

NACES. 

The McLean patents, Nos. 817,438 and 826,349, for an apparatus and 
naethod of regulating fumaces by what Is now known as the "balanced 
draft" System, in which the draft entering below the flre box and the 
damper ' opening into the flue are autofliatically and synchronously cori- 
trolled, held not aotlclpatçd, valld, and infringed. 

Appeal froni the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal f rom a deci-ee, finding inf ringe- 
ment of two patents. Bôth patents "relate to the régulation of boiier 
fumaces by what is now known as the "balanced draft" System. The 

,®=3Por otliér cases seé same topic & KBY-NUMBÈR In ail Key-Numbered Dlgests & ladexM 
•For opinion on pétition (or rehearlng, see 226 Fed. 1024, — C. C. A. — . 
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patentée Embury Mclvcan filed an original application May 23, 1904, 
covering a method anid, apparatus; under the requirements of the 
Patent Office this resulted in two patents, No. 817,438, issued April, 
10, 1906, for the apparatus and No. 826,349 issued July 17, 1906. 
Both patents naturally describe the same mechanism and mode of 
opération. The opinion of the District Judge will be found in 226 
'Fed. 779. 

Benjamin Phillips and George E. Stebbins, both of Boston, Mass. 
(Bertram L. Fletcher, of New York City, of counsel), for appellants. 

J. Edgar Bull and Geo. E. Cruse, both of New York City, for ap- 
pellee. 

Before EACOMBE, WARD, and RQGERS, Circuit Judges. 

LACOMBE, Circuit Judge. We are entirely satisfied to sustain the 
decree on the opinion of Judge Hough, which very clearly and ac- 
curately describes McLean's contribution to the art, with its auto- 
matic synchronous control and régulation of both ends of the draft 
which enters below the fire box and leaves througb the chimney-stack. 

Some référence, however, should be made to the Peck British patent 
11,033 of 1893, which is not discussed in the opinion of the District 
Judge for the obvions reason that defendant's experts evidently con- 
sidered it of no particular importance, dismissing it with the state- 
ment, in a half-dozen lines, that it "makes a suggestion as to the in- 
itial pressure in the combustion chamber." In this court, however, 
it isthe item of prior art mainly relied on in the argument as show- 
ing anticipation. We find this argument wholly unpersuasiye. Peck 
mounts the blower fan and the exhaust fan on thé same shaft so 
that they move synchronously ; but since he sbows them both of the 
same size, and since the évidence shows that the volumes they hâve 
to deal with do not remain constant, manifestly they will not accom- 
plish the desired resuit. Appellant's counsel contends that the ordi- 
nary skilled workman in this art would know that fans should ba 
differently proportioned. Whether or not the skilled workman would 
know this the testimony does not inform us ; but if he did and if he 
made the change of proportions, he would still come short of doing 
what McLean did, viz., securing a range of variations which would 
operate efficiently under substantially ail the varying rates of com- 
bustion which may call for control. 

The Darrin & McLean patent, No. 690,931, was also strongly re- 
lied on in the argument as an anticipation. Although thèse patentées 
appreciated the problem and supposed they had solved it the testi- 
mony shows that apparatps constructed in accordance witli the spécifi- 
cations of that patent failed to solve the problem. The main cause of 
its failure was that it did not handle intermediate and changing con- 
ditions of combustion for the reason that the dampers relied on for 
control, as complainant's counsel expresses it, "flopped open or flopped 
shut" We do not find in the Darrin McLean patent any warrant for 
the modifications of structure, which appellant contends would make 
the device operative, and therefore think it unnecessary to discus& 
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the arguments pro and con as to whether the modifications would 
accomplish the resuit obtained with an apparatus constructed in con- 
formity with the patent in suit. 
The decree is affirmed, with costs. 



HORACE L. WINSLOW 00. v. NATIONAL BOILER WASHING CO. 

(District Court, N. D. Illinois, B. D. December 21, 1914.) 

Patents <S=>328 — Validity and Infbingement — Appaeatxts tob Washing otrr 

AND REFILLING LOCOMOTIVE BoiLEES. 

The Gale patent, No. 831,337, for an apparatus for washing eut and re- 
charglng locomotive bollers, which performs the successive functions of 
blowing off the vyater and steam from the boilèr, using the blow-off water 
for washing out, and utilizing the blow-off steam for heatrng the f eed 
water, while the means for performing each of such functions separately 
was old, regarded broadly as a solution of the gênerai problem of main- 
talning the efficiency of the locomotive, discloses a true combination and 
patentable invention ; also held infrlnged. 

In Equity. Suit by the Horace L. Winslow Company against the Na- 
tional Boiler Washing Company. On final hearing. Decree for com- 
plainant. 

Appeal dismissed, — C. C. A. , 226 Fed. 1022. 

Fred Gerlach, of Chicago, 111., for complainant. 
Walter H. Chamberlin, of Chicago, 111., for défendant. 

GEIGER, District Judge. Complainant, as owner of letters patent 
No. 831,337, issued September 18, 1906, to Gale, on apparatus for 
washing out and refiUing locomotive boilers, charges défendant with 
infringement of the claims thereof, numbered 1 to 12, inclusive, 16, 
19 to 28, inclusive, and 32 to 38, inclusive. 

The Gale invention "relates," so the patentée states, "to roundhouse 
equipment, and more particularly to apparatus for washing out and 
recharging locomotive boilers," and among the objects to be accom- 
plished are (a) utilizing the blow-off water for washing out a locomo- 
tive through which the identical water and its beat units are con- 
served; (b) to provide apparatus for supplying, at the roundhouse 
main, water for washout purposes at the desired température, thus 
dispensing with any necessity for mixing cold and hot water at the 
discharge connection; (c) the expéditions recharging of a locomotive; 
(d) apparatus for utilizing directly the blow-off steam to heat the 
f eed water, whereby both steam and water, in connection with a super- 
heater, may be supplied to a locomotive, rendering it fit for prompt 
re-engagement in service. 

The apparatus may be better imderstood by first considering the 
method of opération as stated by the patentée in connection with the 
accompanying Figure 1, wherein the letter Z Z represent the locomo- 
tive boilers. 

Figure 1 not copied. 

"The locomotive to. be washed is run into one of the stalls, and usually 
arrives there with about 75 to 150 pounds of steam pressure. If the boiler la 

<©=jFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



952 226 B^EDERAL REPORTER 

In condition that It needs washlng, a flexible pipe 11 Is connected to the ad- 
jacent blow-off eock 18, and, if desired, when the locomotive Is equipped wltli 
a blow-off cock at eaeh side llke connections can be made at both cocks of the 
boiler to expedlte tlie blowing-off opération. Pipe 23 will also be connected to 
tlie dôme cock 23. Blow-off cocks 18 and the proper valves 16 and valves 23 
and 19 of the dôme connection will then be opened. Under the pressure within 
the boiler the water and steam wlU be quickly blown off and into the blow-off 
main 10. If desired, cock 23 can be left elosed until the water bas been 
blown off and then opened to provide exit for the blow-off steam. Obviously 
by blowlng off the water through the cocks at the sides of the boiler and the- 
steam through the dôme connection the blowing-oft' opération will be com- 
pleted in a very short perlod. From the blow-off main 10, the blow-off steam 
and water pass by pipe 10' to separator 37, and thence the blow-off steam 
passes to the feed water heater and réservoir A to ralse the température of 
the fresh feed water. The blow-ofl water passes from separator 37, through 
pipe 39, to réservoir B, where it is purified and passes in the chamber 6' for 
the water used for washing out the boiler. The solids blown off from the 
boiler are deposited in chamber 6 of réservoir B. In this manner sufflcient 
hot water for washing out the boiler is provided, since the amount of blow-off 
water in a locomotive boiler is usùally more than sufflcient for washing out a 
boiler. 

"When the blowing-off opération is completed, cocks 23 and IS are elosed. 
A hose for washing out the boiler is then connected to pipe terminal 25. 
Valves Z8 to 2S' and SI are then opened, when water supplied from tank Si 
by force-pump D will pass from main 12, through pipe 29 and the branch 25, 
to the hose used for washing out the boiler. If desired, such a connection 
can be made at each side of the boiler, so two workmen can simultaneously 
wash out a boiler, whlch is désirable when a locomotive is to be kept out of 
service as little as possible. Manlfestly the washlng-out connection can be 
performed by the workman wlthout any régulation on hls part, beeause of 
the apparatus employed for automatically regulating the température of the 
washout water and by which it Is always maintained at the desired tempéra- 
ture in the mixing tank 81. 

"When the boiler bas been washed out, a hose connection It Is connected to 
each of the branch pipes 2o on opposite sides of the locomotive, and the nee- 
essary valves are opened (27 and 2S on one side and 32 and 28' on the other) 
and conduct water from main 11 through pipes 2^, hose connections i7, and 
the blow-off cocks 18 to the boiler. At the same time the fiUing opération 
can be expedited by opening valve 2S', Mg. 7, so that water from main 11 
will also pass to the boiler by the dôme connection, (valve 2S', coupllng 20, 
pipes 21, 22, and cock 23). The water for refilling, as already deserlbed, Is 
kept under sufflcient pressure and at such température that when the boiler Is 
filled there will be sufflcient steam and pressure in the boiler to render the 
locomotive servlceable and in condition to leave the roundhouse under its 
own steam, without walting to buUd up the fire in the firebox until the steam 
necessary to charge the boiler lias been generated in the boiler. 

"When the boiler bas been flUed, dôme cock 23 and the blow-off cock 18 will 
be elosed, and the dôme connection and hose connection n will be disconnected 
from the boiler, whereupon the locomotive will be In condition for service. 
Manlfestly, if desired, the boiler can be filled, not only from the dôme and 
one side of the boiler, but connection can also be made of a hose 11 at each 
side of the boiler, so the superheated water will enter the boiler at three 
places. Such construction not only saves considérable ttme, but is of materlal 
advantage, beeause the superheated water and steam evolved on entry of the 
water into the boiler are distributed throughout différent portions of the 
boiler, and the température of ail portions of the boiler is evenly raised, so 
that fractures resulting from uneven expansion of the boiler walls and erown 
sheet are entirely avolded." 

The patent embodies 33 daims, whereof 28 are involved in this 
suit. The plaintiff, however, treats certain of them as f undamental ;, 
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the remaining as containing ancillary or subordinate features of the 
combination. The fundamental claims so urged, are: 

(1) Claim 11: 

"In apparatus for washing out and recharging locomotive boilers, the com- 
bination of a réservoir for feed water, a réservoir for wasliing water, means 
for transferrlng the heat units of the blow-out steam to the water in the 
feed water réservoir, means for conductlng the blow-off water to the réser- 
voir for washing water, and a pipe for conducting the washing water to a 
washout connection." 

As ancillary features to this, are urged claims 1, 2, and 6, which 
provide the éléments for tempering the water blown off from the 
boilers which has been conserved after it leaves the blow-off réservoir; 
claim No. 12, which contains the means for filtering the blow-off 
water ; claim 3, the means for maintenance of circulation in the wash- 
out main; claims 6, 7, 8, and 9 for régulation of mixture of hot 
blow-off water and cold water. 

(2) Claims 19, 21, 22, and 24. 

The gênerai features herein contained are the claimed "means for 
automatic régulation of the température of the washout water, so 
washers cannot vary the température. ' 

As ancillary features to thèse four claims are urged 20 and 23, for 
thermostatic control of the washout water ; claims 25, 26, 27, 28, 35, 
and 38, relating to the "mixing box for the washing water under auto- 
matic control" ; claims 32, 33, and 34, a tank for keeping constant 
pressure on the cold water to be applied to the mixing box; and 
claims 36 and 39, the use of the last-named tank for equalizing the 
pressure of hot and cold water, mixed as contemplated for washing 
water. 

(3) Claim 16: 

"In apparatus of the character described, the combination of a feed water 
supply, a feed water main and means connected to sald main whereby cir- 
culation of the feed water in the main wlU be malntained." 

The défendant challenges the patent as disclosing no invention, as 
being an aggregation of the prior art possessing no patentable novelty. 
Its considération is based upon the fundamental claim that the patent 
structure consists of two units — (a) the washout unit ; and (b) the 
reiîlling unit, whose respective éléments hâve separate and distinct 
functions not in co-operative relation. Hence it is said that any claim 
of the patent which embodies both sets of éléments, is bad. 

Upon this fundamental ground défendant then proceeds to analyze 
the two alleged separate units, ïmd contends that the "washout unit" 
consists of (a) the tank for receiving the blow-off water; (b) the 
conduit pipe for the locomotive boiler to the tank ; (c) the conduit pipe 
for the blow-off water ; (d) a cold water supply for tempering the wash- 
ing water. The (1) pump with a fàsher governor; (2) the réservoir 
for storing the mixed washing water; (3) the thermostatic control 
for the automatic mixture of hot and cold water; (4) the circulating 
line; and (5) the tank of equalizing pressure of the cold water, are 
conceded as auxiliaries in aid of the performance of the functions 
of the fundamental units. But with respect to each the contention is 
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that the éléments are old — iipon the références given — and that the 
patent is but a mechanical sélection or aggregation. A like contention 
is made respecting the "refilling unit," which is said to consist of (1) 
the tank for the refilling water; (2) the pipe for conducting the 
steam to the refilling tank; (3) the pipe for conducting the refilling 
water to the locomotive boiler — to which there are added certain an- 
cillaries such as automatic punip, the circulating line, etc. 

Complainant readily concèdes that, taken piecemeal, no single élé- 
ment of any claims was "discovered" by the patentée ; that the blow- 
ofï tank, blow-off pipe, storage or mixing tanks for hot and cold 
water, thermostatic control, automatic pumps, and the like, are old to 
quite an extent in structures of the instant, certainly in the allied and 
other, arts. Its contentions that the patentée was the first to organ- 
ize a structure producing new and greatly desired results, that the 
structure in suit was the first to présent in combination éléments not 
theretofore organized and placed into co-operative relation, resulting 
in distinct and far-reaching advance in the art, refer the présent in- 
quiry to the demands, as well as the state of, the art at the time the 
patent was issued. 

The century's development of the steam locomotive in respect of 
size, power, cost, and exactions and stress of its service is, of course, 
known, without proof, and is properly taken as a basis for estimating 
the value of an improvement in the means of maîntaining efiiciency 
and to promote economy in maintenance. The operating of a loco- 
motive is quite différent from that of a stationary power plant, in 
that its présence in the highest state of efficiency is at ail times de- 
manded. The movement of trains, unlike the opération of a station- 
ary boiler and engine, cannot be suspended. A locomotive out of 
commission demands that another be supplied. Therefore, as sug- 
gested by complainant, the problera of prévention of impaired serv- 
ice, and the speedy restoration of impaired to normal and efficient 
service, obviously calls to its solution a high order of skill and en- 
deavor. If the problem be viewed as one involving efficient and serv- 
iceable condition of a locomotive boiler, the three steps to be taken 
are the "blowing off," the "washing," and "refilling" processes. Of 
course, thèse may be regarded as successive. A structure may hâve 
for its purpose the accomplishment of either one alone. But the broad 
purpose sought to be accomplished does not place any limitation upon 
the endeavors to incorporate the so-called units into a single structure, 
seeking thereby to discharge the various functions successively and 
cp-operatively. 

Herein, to my mind, is the error of defendant's contention that the 
structure in suit embodies two separate units discharging independent 
functions. No reason is perceived for regarding a structure or a 
claiin as unitary, merely because it provides means for discharging 
a function which is to co-operate in combination with others to dis- 
charge a larger function or to accomplish a larger object of the func- 
tion as a whole. That is to say, while it is entirely possible to regard 
the blowing off, the washing, or the refilling of boilers as separate 
problems, for which separate solutions may be offered, tlie larger 
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problem may equally well be taken to be the maintenance of efficiency 
in the locomotive through the co-operative discharge of thèse several 
fonctions, and no reason is perceived why, in the solution of that 
problem, there cannot be a conception of a structure or combination 
relating to thèse several functions — not perhaps in strict co-opera- 
tion, but in succession ; the one step serving as well for the dischargç 
of a function as for the préparation or qualification, so to speak, foi 
the discharge of the functions successively to be discharged. That, a? 
I conceive, is just the combination hère claimed. If, therefore, the 
"art" or "locomotive practice" to which the invention relates be con- 
sidered broadly as above noted, there are certain factors to be takeir 
into account in the solution of the gênerai problem of maintaining 
efHciency. Among them are: The length of time during which a 
locomotive is kept out of service during the successive steps of blowing 
ofï, cleaning, and refiUing ; the advantageous conservation and utiliza- 
tion of ail beat units contained in the boiler; the conversion and use 
of the blown-off water for washing and refilling; the maintenance 
of a proper température of the water to be used for washing, as welt 
as that to be used for refilling; the former tp take into account th< 
prévention of : fractures in the boiler, the latter the saving of time in 
again generating the stçam for opération of the locomotive ; automatiç 
régulation and control of the various steps to be taken to insure cer- 
tainty of températures and economy in opération. 

The State of the art is pertinent, particularly in view of claim 11, 
which both parties conceive to be fundamental, because of complain- 
ant's contention that through it the distinct advance is made for con- 
serving for use in locomotive practice ail of the hea:t units contained 
in a locomotive boiler. Upon this, a référence to the declared objects 
sought to be attained by other inventors is instructive, and in most 
instances quite responsive to defendant's claims respecting want of 
novelty and aggregation. Thus, Robb, in bis patent (343,921) declared 
his object to be a device "by which a locomotive boiler may be washed 
out immediately after it entera the roundhouse, without waiting until 
it bas cooled down; and it consists essentially of a water tank placed 
in the roundhouse or in proximity thereto, supplied with water from 
the ordinary source, and connected to the sand furnace or other heating 
furnace located in the roundhouse, and which may be utilized for the 
purpose of warming the water in the tank aforesaid," etc. So Mc- 
Keen (patent 791,358, May 30, 1905) sought to "supply mechanism 
which can handle and dispose of the heated water and steam blown 
ofï from boilers, particularly locomotive boilers, for certain useful 
purposes such as the roundhouse or other buildings." Raymer, pat- 
ents 757,839 and 788,376 (the onc for a method; the other for the 
mechanism), while doubtless striving to meet the problem of conserv- 
ing beat units, declared his object to be the "cleaning of the boilers 
and the restoration of service conditions without the loss of ail the 
thermal units présent in the boiler when the locomotive reaches the 
roundhouse," etc. 

Thèse références, relied upon by défendant to sustain the défense of 
aggregation and noninvention, are hère noted for the purpose of show- 
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ing that the art, at the time thèse patents were respectively issued,. 
disclosed no structure capable of conserving ail the heat units for 
re-use in locomotive practice. That such achievement would be dé- 
sirable is, of course, suggested ; and it cannot be gainsaid, if attained, 
it would be accorded a dignity such as inheres in invention. As against 
the défendant hère its own estimate of such achievement (which it 
claims for its alleged infringing structure) is significant. It circular- 
ized the trade in this language : 

"It is probable that not another roundbouse will be built without a wash- 
out System, and oTd ones are being equlpped as rapidly as possible. You, of 
course, are Interested, and we would be pleased to make you a proposition 
for a hot water washout and water ehanglng plant, an Installation that wlU 
utilize ail blown-off water and steam for heating and refilllng and washout 
water, enabling you to flU with hot water ail locomotives preparing to leave 
the roundhpuse." 

This is persuasive, as showing not only def endant's estimate of a 
structure embodying such feature, but equally that such feature was 
new ; that is, the language practically asserts def endant's discovery, 
and therefore, as against it, the issue is really narrowed to a consid- 
ération of complainant's claim that the Gale structure conserves ail 
the heat units. It may be true that in his spécifications and claims 
he did not expressly assert that ail the heat units were conserved; 
but that such was the object he intended to attain is quite clearly 
stated, and if the patent structure is capable of producing that re- 
suit he is entitled to the protection of the patent laws. 

That the Gale structure called for by claim 11 does accomplish the 
object of conserving the heat units is believed to be shown by the 
record in the case. Equally does it appear that no other structure had 
sought or succeeded in attaining that object. True, if Gale's struc- 
ture be taken in sections, one part of it assigned to the function of 
blowing off, the other to refilling, another to washing out the boiler, 
the prior art furnishes devices capable of discharging thèse several 
functions — some of them quite the équivalent of a particular portion 
of the Gale device. But no one discloses a combination organization 
ordered with respect to this fundamental purpose of conserving ail 
the heat units in the interest of economical, safe, and expeditious 
handling of a locomotive ; and a reading of the claims with the spécifi- 
cations shows quite plainly that it contemplâtes blowing off the steam 
and water together, the séparation of steam from the water before 
cooling action occurs, and the saving and reusing of the blow-off water 
— ail in view of the use of the steam to provide a température of 
water for the several co-operative or successive functions of washing 
and refilling. As against the défense of aggregation, claim 11, with 
the ancillâry claims 1, 2, 3, 6, 7, 9, and 12, ought in my judgment 
to stand. If in view of the resuit accomplished, it can be said that 
invention is lacking, then it is difficult to see how any of the prior 
art patents can stand a like test. That may not be a good reason for 
sustaining Gale's claims, but it would make the presumption of validity 
of a patent quite a negligible factor. It may be noted hère that de- 
fendant's exhaustive discussion of the claims and the prior art struc- 
tures, particularly McKeen's and Raymer's, proceeds first upon the 
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practical concession that Gale's structure does conserve the beat units, 
and, secondly, upon the possibility — through more or less reorganiza- 
tion and addition — of. having thèse prior art structures accomplish 
this fundamental object. If McKeen, in 1905, exercised invention 
when he supplied a mechanism for disposing of the blow-off water 
and steam in heating the roundhouse, it would seem that he who con- 
ceived and produced a mechanism for utihzing them in promoting 
the safe, expéditions, and economical use of locomotive boilers was 
something more than a mechanic. 

The conclusion is therefore reached that the patent, as it calls 
for a structure embodying the fundamental conception, and accom- 
plishing the object of conserving substantially ail the beat units, is 
valid as to the claims in the group first above noted. And in view 
of the conclusion reached upon the question of infringement, detailed 
considération of the remaining claims is unnecessary. With respect 
to claim 16, which introduces the circulating Une into the combination 
of the apparatus, it may be conceded that it was known; but its use 
by Gale in its structure appears to be novel in roundhouse equipment. 
This and ail the remaining claims are, in my judgment, sustainable 
as embodying novel and highly useful ancillary features of his main 
invention. They ail relate, directly or indirectly, not only to the con- 
servation, but to the prudent utilizâtion, of the blovir-off product in 
an organization which as a whole acçomplishes new results in so- 
called locomotive practice. The circulating line of claim 16, the ther- 
mostatic control of température and pressure, are novel features in 
themselves important contributing factors in bringing about the ulti- 
mate resuit; and they therefore severally présent patentable combi- 
nations. 

The real controversy in the case respects the validity of the patent. 
Defendant's structure responds substantially to ail of the claims — cer- 
tainly to those which the parties regard as basic — of the latter. Claims 
11, 12, 16, 19, 20, 21, 23, and 24 are concededly infringed. 

A decree for the complainant may be entered. 



CAIilFORNIA-OREGON POWER CO. v. CITT OF MBDFORD et al. 

(District Court, D. Oregon. October 4, 1915.) 

No. 6494. 

1. Municipal Cokpobations ®=>46— Amendment of Chaeteb — Submission to 
Vote. 

Where a clty ordinance provlded that amendments to the charter might 
be proposed by the city council by ordinance or resolution and be sub- 
mitted to the Yoters ot the city for approval or rejection, the council 
could not, by submitting a charter amendment to the electors without 
resolution, but on motion merely, repeal or supersede a provision in the 
charter that no franchise should be granted by the city for a longer pe- 
rlod than ten years. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. 
§§ 123-125 ; Dec. Dig. ®=»46.] 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 



958 226 FEDERAL EEPOETBE 

2. Municipal Cokpoeations <@=>272^-Powee oï Council — Franchise. 

A charter provision that no franchise should be granted for more than 
ten years constltuted a limitation upon the iwwer of the common coundl 
to own, , buy, sell, and lease property for llghting purposes when au- 
thorlzed by the voters of the city, and appUed to the people as well as 
the councll. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dig. § 
727; Dec. Dlg. ®=>272.] 

3. Municipal Corporations i®=>71— Grant bt Municipalitt— Ratification 

BT Législature. 

A llghting Company franchise granted by a city coundl contrary to 
charter provisions was not ratifled by L. O. L. § 6247, conflrming grants 
of the right to malntaln pôles and \vlres located before the passage of 
the act, the Législature havlng no power In the premises, where by Const. 
art. 11, § 2, municipalities had previously been accprded absolute and 
sole Power to enact and amend or repeal thelr charter provisions. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. S 
175; Dec. Dlg. <S=»71.] 

4. Municipal Corporations i©=>248— Corporate Powers— Ultra Vires Acts. 

Where a city authorized to sell Its lighting plant and to lease the 
same, but not authorized to graut franchises for more than 10 years, 
contracted to grant a franchise for 25 years and to sell the plant, and 
received the beneflts of such agreement, the city cannot défend against 
a suit for spécifie performance on the ground that the agreement was 
ultra vires. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 684-686; Dec. Dig. «§=3248.] 

In Equity. Suit by the Calif ornia-Oregon Power Company against 
the City of Medf ord and others for spécifie performance. Decree for 
complainant. 

Thls Is a suit to enf orce in part the spécifie performance of a contract en- 
tered into June 7, 1907, by and between the city of Medford and the Condor 
Water & Power Company ; the complainant havlng succeeded to ail the rlghts 
of the Condor Company in and to the contract. Under the contract, the city 
leased to the company Its electrlc llght plant for a term of 25 years, with an 
option on the part of the company to purchase the plant wlthin 5 years, at 
the stlpulated price of $20,000, and with the further condition that the city 
might repurchase the entlre plant at the end of the term of the lease. And 
In connection therewlth the city attempted to grant to said company by ordl- 
nance a franchise for the use of its streets and alleys for erectlng and main- 
talning Its electrlc lighting plant for the term of 25 years. The défendants 
dispute the validity of titie contract and ordlnaiice as belng ultra vires and 
beyond the power of the àty to negotlate or adopt. 

James R. Tapscott, of Yreka, Cal., A. E. Reames, of Medford, Or., 
and A. C. Hough, of Grants Pass, Or., for plaintiff. 

Gus Newbury and H. D. Norton, both of Medford, Or., for de- 
fendants. 

WOLVERTON, District Judge (after stating the facts as above). 
Prior to the time of the adoption of ordinances by the city of Med- 
ford for carrying into effect the initiative and référendum powers re- 
served to the people of the municipalities in pursuance of section la, 
art. 4, of the Constitution of the state, the city council was authorized 
by charter régulations (section 25, subd. 11, as amended): 

<g=>For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digesta & Indexes 
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"To provide electric or other llghts for said city and Its Inhabitants, and 
to that end to own, buy, sell, and lease or contract for property, or contract 
with thlrd parties to fumlsli tlie same to the clty, or to its inhabitants, 
and to regulate and control the same and the use thereof; provlded, that 
no purchase, sale, or lease of any light plant or System shall be made by 
the council until the same shall hâve been authorized by a vote of the quali- 
fied voters of the city at an élection held for that purpose." 

And (subdivision 29) : 

"To regulate, control, or prohibit the érection of electric light, telegraph, 
téléphone, or other pôles or wires upon or over the streets or alleys, or pub- 
lic parks or buildings of said city, and the laytng of water or other pipes and 
sewers." 

The charter contained this f urther provision : 

"Sec. 100. No contract shall be entered into by the dty, or any franchise 
granted by It, for a longer period than ten years, and no franchise shall 
grant any exclusive right or rights." 

By Ordinance No. 124, approved by the mayor March 26, 1907, the 
city provided the manner in whicb amendments of the charter might 
be had. Among other things, it was enacted that amendments to 
that document might be proposed by the city council by ordinance or 
resolution, and submitted to the voters of the city for approval or re- 
jection. This ordinance was subsequently amended by Ordinance No. 
125, approved by the mayor April 2, 1907, but not as it pertains to the 
subject in hand. 

Ordinance No. 126, by authority of which the city entered into the 
contract in question, contains the following clause: 

"And that the charter of the said city, and ail ordinances and parts of 
ordinances in conflict herewith are hereby repealed in so far as they con- 
llict with the provisions of this ordinance, but no further." 

[1] It is urged therefore that the effect of this ordinance was to 
repeal or supersede section 100 of the original charter in so far as 
it might hâve relation to the subject-matter of the controverted con- 
tract. 

The authority for submitting Ordinance No. 126 to the vote of the 
people, whatever it was, was given by the city council on May 14, 1907. 
By référence to the minutes of the council proceedings of that date, 
we ascertain the manner in which it was conferred. The purpose of 
the meeting, which was on adjournment from a regular meeting, was: 

"To consider propositions for the lease or sale of the electric light plant 
and to order a spécial élection for the purpose of submitting certain charter 
amendments, an electric street railway franchise, and the sale of the electrly 
light plant, and such other propositions as the board might deem proper, 
to the vote of the people for thelr élection or rejection." 

It then further appears that the propositions of the Condor Water 
& Power Company and the Idaho-Washington Light & Power Com- 
pany were presented and read, and that on motion it was directed that 
the two propositions be accepted and placed before the people for 
their ratification or rejection. And it was further ordered: 

"That there be a spécial élection held on the 4th day of June, 1907, for 
the purpose of voUng upon certain charter amendments, electric railway 
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franchises, sale of the dty electrlc Ught plant, and the propositions ot leasing 
or selling of said light plant to the Condor Water & Power Company and 
the Idaho- Washington Light & Power Company." 

Further it appears that a resolution submitting certain charter 
amendments to a vote of the people at the spécial élection ordered for 
June 4, 1907, was presented and read, and on motion the resolution 
was adopted. This is ail the minutes show relative to the submission 
of Ordinance No. 126 to a vote of the people, and ail that they show 
relative to the adoption of any resolution or ordinance submitting any 
amendments of the charter or any ordinance to a vote of the people. 

An élection was held on the day fixed, and by the ballot it is shown 
that there was "submitted, by order of city council," "ordinance grant- 
ing electric lighting franchise for 25 years to Idaho-Washington Light 
& Power Company," and "ordinance granting electric lighting fran- 
chise for 25 years to Condor Water & Power Company." The first 
of thèse propositions seems to hâve been rejected, but the latter was 
adopted by a majority vote. 

The question is presented whethér the proceedings had by the com- 
mon council relating to submitting Ordinance No. 126 to a vote of 
the people, and the subséquent adoption thereof, were effective to su- 
persede section 100 of the original charter, in so far as it inhibits 
the city f rom entering into any contract or granting any franchise ex- 
tending for a longer period than 10 years. 

The then city attorney relates that he was requested to prépare, and 
did prépare, a resolution for use by the council, submitting the proposais 
of the Condor Water & Power Company and Idaho-Washington Light 
& Power Company to a vote of the people, in the alternative, the Com- 
pany obtaining the highest vote to be entitled to the franchise ; and that 
the resolution was duly adopted by vote of the council at the said meet- 
ing of May 14th. As to this, his recollection seems to be clear and rea- 
sonably explicit. On the other hand, the then recorder of the city, who 
was présent at the meeting and recorded the minutes of the proceed- 
ings had, is equally emp'hatic that no resolution of the kind was ever 
presented to the council for its action, and that none such was act- 
ed upon. It is certain that the minutes of the meeting show no such 
action, and no member of the council was called, nor was the mayor, 
to dispute the record; nor was such a resolution to be found in the 
office of the recorder after a thorough search therefor. In view of 
the testimony, conceding that the oral testimony in thé premises was 
compétent, but without deciding, I am bound to conclude that the 
prépondérance is with the record, and that there was no resolution 
adopted by the common council submitting said ordinance to a vote of 
the people, although eventually the ordinance went to them for their 
approval or rejection. 

Referring to the record of the proceedings of the council, it is clear 
that no amendment of the city charter was proposed by the council by 
ordinance or resolution. AU that was done was to submit the pro- 
posed ordinance to a vote of the people on a motion only that the two 
propositions be accepted and placed before the people for their rati- 
fication or rejection. The document submitted to the vote of the peo- 
ple purports to be an ordinance, and not an enactment or amendment 
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to the city charter, and seemingly there was no purpose of. amending 
such charter; the council assuming perhaps that its régulations could 
be abrogated or avoided by ordinance as well as by adopting express 
charter régulations. The charter cannot be amended or overridden in 
this way. The city having provided how the charter may be amended, 
a substantial compliance vvith such provisions is requisite to give valid- 
ity to an enactment of that kind. I conclude therefore that the at- 
tempt to obviate the controlling effect of section 100 of the charter was 
abortive and without avail. 

[2] It cannot be successfully maintained that section 100 is not a 
limitation upon the power accorded the common council by subdivision 
11, § 25, of the charter. Nor is it to be construed that such limitation 
pertains to the city council only, and not to the people, as suggested in 
counsel's brief. Thèse provisions of the charter are to be construed 
in pari materia, and the limitations of section 100 are to apply in fuU 
force, not only to the city council, but to the people as well, until such 
régulations are modified or repealed by proper charter amendments 
regularly adopted. 

[3] Nor has there been ratification or validation of the complain- 
ant's franchise by virtue of section 6247 of Lord's Oregon Laws, for 
thèse reasons: Section 2, art. 11, of the Constitution, was adopted, and 
became operative June 25, 1906. This clause of the Constitution ac- 
corded to municipalities of the state absolute and sole power to enact, 
amend, or repeal their charter régulations, and thenceforth the Légis- 
lature was deprived of ail power or authority in the premises. Par- 
rell v. Port of Columbia, 50 Or. 169, 91 Pac. 546, 93 Pac. 254; Far- 
rell V. Port of Portland, 52 Or. 582, 98 Pac. 145. 

Section 100 of the city charter is contained in the original charter, 
and existed and was in force prior to the adoption of the amendment 
to the Constitution, and the act of the Législature adopting section 
6247, L. O. L., being an amendment of section 4750, B. & C. Comp., 
became a law in 1911, subséquent to the constitutional amendment. So 
that the Législature was at that time without constitutional power to 
validate or ratify any contract or franchise entered into or granted by 
the municipality in violation of its charter régulations. The Législa- 
ture was without power in the first place to authorize such a charter 
amendment as it is insisted was adopted in the case at bar, and hence 
was without authority to validate or ratify the sanie. 

I am of the opinion that, while ordinance 126 is invalid as a charter 
amendment or régulation, it is good as an ordinance, save as it attempts 
to modify the effect of section 100, as being adopted in pursuance of 
sections 6 and 11 of Ordinance 124, or 125, which sections provide 
for submitting any measure fitled with the recorder to be submitted to 
the people, either by the city council or by initiative or référendum 
pétition, to a vote of the people, and declaring that any such measUre 
as is approved by a majority vote of those voting thereon shall be in 
fuU force and effect from and after the date of the proclamation de- 
claring the vote. 

[4] Now, the situation résolves itself to this : The city was au- 
thorized to sell its plant and to lease the same, but it was not authorized 
226 F.— 61 
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to enter into any contraet, or to grant any franchise, running for a 
longer time than ten years. 

Were it not for the presumption that the parties would not hâve en- 
tered into the contraet but for the fact that it was supposed that the 
Condor Company was getting a franchise for the term of 25 years, I 
would be inclined to hold that the contraet was good for a time limit 
of 10 years, or pro tanto according to the length of time the parties 
hâve acted under it without question of its validity. But, as I cannot 
say .that the parties would hâve adopted the contraet with a time limit 
of 10 years only, I am not reconciled to so holding. Nor do I conceive 
that the contraet is divisible, so that one part of it may be enforced 
and the other not Illinois Trust & Savings Bânk v. City of Arkansas 
City, 76 Fed. 271, 22 C. C. A. 171, 34 L. R. A. 518. But upon prin- 
ciple, where a contraet has been fully or in part executed, although 
ultra vires or illégal, but not malum in se nor attended with criminal 
liability, it should be enforced so far as executed, especially where the 
parties cannot be reinstated to their first relations. 

"Ttie doctrine of utra vires, when invoked for or agalnst a corporation," 

says ttie Suprême Court, "should not be allowed to prevall where It would 

defeat the ends of justice or work a légal wrong." Eailway Co. v. McCarthy, 
96 U. S. 258, 267, 24 L. Ed. 693. 

See, also, Chapman v. County of Douglas, 107 U. S. 348, 2 Sup. Ct. 
62, 27 L. Ed. 378. 

And having received and accepted the benefits of the agreement, the 
city will not be heard to Say that the agreement was made in an illégal 
manner, or that it was beyond its power to negotiate. City of Colorado 
Springs v. Colorado City, 42 Colo. 75, 94 Pac. 316. 

Predicated upon thèse principles, it is my opinion that the city should 
be held to the contraet so far as executed and fully observed on the 
part of the complainant. . Furthermore, that the complainant is en- 
titled to its purchase of the plant, and a decree against the city re- 
quiring a conveyance. The tender made of the $20,000 was amply suf- 
ficient, especially in view of the fact that the city afterwards acknowl- 
edged that one had been made, and requested another deposit of the 
f unds. When, however, it requested another deposit, the city had 
become indebted to complainant in a large sum of money, and the 
complainant now proiïers in its pleadings to pay to the city any bal- 
ance that might remain, over and above what the city owes it, of the 
$20,000. The tender is therefore suffîcient in equity, considering the 
attendant circumstances. The city was not entitled to receive the 5 
per cent, of the gross earnings provided for by the contraet af ter the 
date of the tender, to wit, June S, 1912. 

I find that the city was indebted to complainant, under the con- 
traet, on June 1, 1914, in the sum of $17,606,63. Thé complainant is 
also entitled to crédit for any further sum that has accrued for street 
lighting rendered the city under the contraet to the date of the entry 
of the decree herein. If the aggregate exceeds $20,000, the complainant 
will hâve a decree against the city for a conveyance of the plant cov- 
ered by the contraet, and for any balance that may remain due the 
complainant over and above the $20,000. But if the aggregate does 
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not equal the $20,000, thert, upon payment of such balance, the com- 
plainant will hâve a decree for the conveyance of the plant; the com- 
plainant to recover the costs and disbursements of the suit. 

If the parties cannot agrée upon the further accounting, the court 
will hear them, or will refer the cause to the master. 



JOLIVET V. CITY OF SEATTLE. 

(District Court, W. D. Washington, N. D. September 17, 1915.) 

No. 3075. 

1. Admibai.tt <S=19 — JnEisDiCTioN — Suit Against Crrr — Négligent Dis- 

CHÀEGE OF HABBOB DUTIES. 

Where amuniclpality lias eontrol of tlie waters and of tlie buoya of a 
harborj and maintains supervision of the anchorage grounds, and issues 
permlts for harbor privilèges,- and makes a charge theref or, it is liable for 
damagies caused by négligence In the performance of the assumed duties, 
and a suit for the recovery of such damages is withlh the admiralty juria- 
diction. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 233, 234 ; Dec. 
Dig. <S=19.] 

2. Admiraltt ®=»60 — Pleading — Sutficienct of Libei,. 

The gênerai rules of pleading apply to admiralty suits, and a libel alleg- 
Ing with reasonable certainty the essentlal facts showing a légal duty, a 
defaulit.therein, and a résultant injury, of wMch It is the proxttnate cause, 
is sufBeient . 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 482-496; Dec. 
Dlg. <@=»60.] 

3. ADMIKALTY ®=530 lilBEL SUFFICIENCY — ^NEGLIGENCE OF POET WARDEN. 

The libel in a suit against a city, which allèges that respondent had eon- 
trol of the harbor, and had preseribed rules and régula tiona for its use, 
and had delegated certain powers and duties to the port warden, who, act- 
ing withln such powers, had permltted libelant's barge, loaded with coal, 
to be inoored at a certain buoy, but had afterward, without libelant's 
knowledge, removed the bargieto another buoy, alongside a barge whlch 
he knew contained dynamite, by the explosion of which libelant's barge 
was capsized, and the cargo lost, held, as against exceptions, to state a 
cause of action. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 482-496 ; Dec 

Dig. ®=eo.] 

In Admiralty. Suit by Charles Jolivet, trading as the French-Amerî- 
can Shipping Company, .agkinst thè City of Seattle. On exceptions 
to libel. Exceptions oveiruled. 

James Kiefer, of Seattle, Wash., fbr libelant. 

James E:' Bradford, Corp. Counsel, and Howard M. Findiey, Asst. 
Corp. Counsel, both of Seattle, Wash., for respondent. 
,. y''-''. 

NETERER, District Judge. Libelant seeks to recover the value of 
250 tons of coal alleged to hâve been lost by the explosion of a scow 
of dynamite, through the négligence of the défendant city, through 
its agent, the port warden, in removing, without the consent or knowl- 

®=>For other jases see same toplc & KEY-NUMBER lu ail Eey-Numbered Digests & Indexes 
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edge of libelant, the scow containing the coal from buoy No. 2 of the 
Puget Sound Harbor at Seattle, where it was moored with the port 
warden's permission, to buoy No. S in said harbor, in close proximity 
to a barge containing about; 15 tons o£ highly explosive dynamite. 
Libelant pleads Ordinarice No. 34,379 of the city of Seattle, entitled : 
"An ordinance establlshing rules and régulations for the government and 
control of the navigable waters under the jurisdiction and control of the 
city of Seattle, establlshing and prescribing the powers and duties of the 
port warden and other officiais and employés of the city relating thereto, pro- 
viding penaltles for violation of the provisions hereof. • * • " 

And he quotes from sections 337, 43, and 39 of said ordinance, as 
f ollows : 

"Sec. 337. No master, or other person in charge of any vessel or obstruction, 
shall attach the same to any city buoy until he shall hâve obtained permission 
so to do from the port warden: Provided, that during the night or in bad 
weather such vessel or obstruction may be attached to any vacant city buoy, 
but the master, owner or person in charge thereof shall notify the port warden 
not later than elght (8) o'clock a. m. of the next légal day pf such act, stating 
the name and character of such vessel or otbstruction and the probable length 
of time it Is desired to remain at said, b^ioy. Should more than one vessel 
or obstruction apply for the use of any particular buoy, the port warden shall 
be the sole judge as to which shall occupy the same, and his décision shall be 
final and conclusive." 

"Sec. 43. The master, owner, or other person in charge of any vessel made 
fast to any pier, or other structure ovraed by or under the authority and 
control of the city of Seattle, and any vessel lylng at anchor in Seattle har- 
bor, or any vessel lylng at any pier, obstructing any slip, fairway,. or other 
vessel, shall, when requested by the port warden to change position, immedi- 
ately proceed as requested or directed. Any failure, neglect or refusai to 
comply with such reqûest or order shall make it the duty of the port warden 
to move such vessel, or cause the same to be moved, and the expense of such 
removal shall be paid by the master, owner, or other person in charge there- 
of, or by said vessel." 

"Sec. 39. The Harrison Street municipal pier is hereby designated for use 
temporarily as a powder doek, and for use excluslvely for the handling of 
powder, dynamite and other like explosives, and as a place for vessels carry- 
ing as cargo, or part cargo, suçb explosives. Any vessel shall be allovs'ed to 
lie at said pier onJy after a written permit; sljall hâve been issued by the port 
warden." 

Respondent has excepted to the libel upon the grounds : 

"(1) That it appears from the libel that the cause of action therein set forth 
is not an admiralty and maritime cause of action and is not within the ju- 
risdiction of this honorable court. 

"(2) That the allégations Contalned in the'lll^l are niot sufficient in law to 
constitute a cause of action agalnst the respondent, the city of Seattle. 

"(3) That the allégations of négligence set forth in said libel are insufflcient 
and not spécifie. 

"(4) That the libel does not allège or specify what acts or neglect of the re- 
spondent, the city of Seattle, the libelant relies upon as constitutlng the cause 
of action." 

[ 1 ] I do not think that it can be seriously contended that the issue 
sought to be tendered is not one of admiralty cognizance. The pro- 
visions of Ordinance 34,379 clearly extend the jurisdiction of the city 
over the navigable waters upon which it is alleged the act complained 
of transpired, and if such be the fact, then maritime jurisdiction ob- 
tains. Smith v. Havemeyer (C. C.) 36 Fed. 927; Manhattan Transp 



JOLIVET V. CITY OF SBATTLB 965 

Co. V. Mayor, etc., of N. Y. (D. C.) 37 Fed. 160; Chicago v. Mulleii, 
116 Fed. 292, 54 C. C. A. 94; Roney v. New York S. & W. Rv. Co. 
(D. C.) 132 Fed. 321 ; O'Rourke v. N. Y. D. & C. Co. (D. C.) 5~> Fed. 
81. Where the municipality has control of the waters and of the 
buoys, and maintains supervision of the anchorage grounds, and issues 
permits for harbor privilèges, and makes a charge therefor, it is liable 
for damage caused by negHgence in the discharge of the assumed du- 
ties. Philadelphia Rd.' Co. v. Mayor of N. Y. (D. C.) 38 Fed. 159. 
The cases cited in support of the exceptions I do not think are of as- 
sistance. United States v. Transp. Co., 184 U. S. 247, 22 Sup. Ct. 350, 
46 L. Ed. 520, Compagnie de Nav. Française v. Burley (D. C.) 183 
Fed. 166, and The Margaret J. Sanford (D. C.) 203 Fed. 331, merely 
décide that local laws and harbor régulations are enforceable ui' ad- 
miralty as well as local courts. Exception 1 is therefore without 
merit. 

[2] The other grounds of the exceptions can be disposed of to- 
gether. The statement in the libel sets forth with sufficient particular- 
ity facts to advise respondent of the nature of the charge, and I think 
is sufficiently definite. The gênerai rules of pleading apply to ad- 
miralty proceedings, and reasonable certainty in a statement of the es- 
sential facts is required, so that the défendant may be advised of what 
he must prépare to meet, and a pleading showing a légal duty, and de- 
fault therein, and résultant injury, as the proximate cause thereof, is 
sufficient. 29 Cyc. 565. 

[ 3 j The only question open, then, is : Does the libel state a cause 
of action? Since the décision of the Suprême Court in Workmen v. 
New York City, 179 U. S. 555, 21 Sup. Ct. 212, 45 L. Ed. 314, the 
question of the liability of a city for négligence, whether the city was 
acting in its proprietary or governmental capacity, has become stare 
decisis in the fédéral courts. It is alleged that the respondent city had 
control of the harbor, and had prescribed rules and régulations for its 
use, and had delegated to the port warden certain powers and duties, 
who, within such powers, for a considération, perrnitted the barge con- 
taining the coal to be moored at buoy No. 2 ; that it remainCd there 
from May 4th to May 28th or 29th, upon which last-named date the 
port warden, without notice to or knowiedge of libelant, removed the 
barge to buoy No. S, in close proximity of the barge which contained 
the explosives, the location and character of which was known to the 
port warden, he having caused it to be moored at buoy No. 5 ; and 
that on May 30th the dynamite exploded from some unknown 'cause, 
which capsized and upset libelant's scow, dumping the coal into the 
harbor, to his loss in the sum of $950. 

The allégations of the libel, as against the exceptions, must be taken 
as true, and, so taken, state a cause of action. The rule of respondeat 
superior applies to municipal corporations, the same as individuals or 
private corporations. Workmen v. City of N. Y., supra. The cases 
cited against the rule (Major Reybold [D. C] 111 Fed. 414, O'Keefe 
et al. V. Staples Coal Co. [D. C] 201 Fed. 131, and The Thielbek [D. 
C] 211 Fed. 685) are, I think, more strongly in favor of the rule. 
Faust V. Cleveland, 121 Fed. 810, 58 C. C. A. 194, has no application. 
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since in. that case it was s6ught to hold the ciîy responsible for the 
obstruction in a river bver which it had no control. In The Ingrid (D. 
C.) 195 Fed. 596, the explosive was in transportation, and not in 
storage, and there was no violation of any fixed rule or law; and in 
Zywicki v, Foard Co. (D. C.) 206 Fed. 975, the court simply held the 
city of Baltimore not liable for an in jury to a stevedore occasioned 
tlirough the négligence of a foreman in storing a cargo of dynamite, 
because of the failure of the city to make régulations for loading of 
explosives; it having been given authority to make régulations by 
the state Législature. 

In the instant case, the city, by the act of the port warden, had be- 
come a bailee for hire, and remo^ed the coal fromi a saf e place to a 
place in close proximity of a barge loaded with explosives, without 
notice to or knowledge or consent of the libelant, and is therefore 
readily distinguished f rom the cases relied upon. The principle of re- 
spondent's liability uiider the facts stated, I think, is based on sound 
reason and supported by précèdent. Workmen v. City, supra. Smith 
v. Havemeyer, supra; Mainhattan Transp. Co. v. New York, supra; 
Philadelphia Rd. Co. v. Mayor, supra; Roney v. New York et al., 
supra; O'Rourke v. New York et al, supra; Barber v. Lockwood (D. 
C.) 134 Fed. 985, at page 987, in which the court said : 

"The proprletor of a dock has no right to Invite a boat to use that berth for 
business purposes, when the situation is such that no work can he done there 
without exposlng the boat to great danger from an existlng defect, which 
could hâve been dlscovered and removed by the exercise of a fair degree of 
prudence. To permit so dangerous an object as the sunlien spile to remain 
where any pergon has attempted to locate It constitutes a breach of duty and 
act of négligence for whieh the défendants must respond." 

How much more forceful would be the suggestion that the port 
warden would hâve no right to remove a scow loaded with merchan- 
dise from a safe place to a place in close proximity of a scow loaded 
with explosives, exposing it to a dangerous destructive agency, which 
caused its destruction, he having knowledge of such agency. 

The exceptions are denied. 



THE PARAISO, 
.CDlstrlct Court, W. D, Washington,' N. D. September 9, 1915.) 

No. 3999. 

Shipping :<S=»209 — Pepcbedings roB Limitation of Liabilitt — Stipulation. 

Whefè the owner and charterer of a vessel Joln in a pétition for limi- 
tation oï ïïabllity for a collision, thé faet that the charterer manned, 
vlctualed, ;and navigated the vessel on the voyage, and was thus owner 
pro hae vice, does not require him to joln In a stipulation for any more 
than the value of his own interest In the vessel as charterer ; the stipu- 
lation for hei* value being required from the gênerai owner only. 

[Ed. Kfote.— For othet cases, see Shipping, Cent Dig. §§ 646-655, 659, 
661, 662; Dec Dig. <g=»209.] 

!S=»For other cases see same topic & KÉY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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In Admiralty. Pétition by the Long Beach Steamship Company, 
owner of the steamship Paraiso, and the Pacific Coast Steamship Com- 
pany, charterer of said vessel, for limitation of liability. On settle- 
ment of stipulations for release of vessel. 

Farrell, Kane & Stratton, of Seattle, Wash., for charterer. 

Ira A. Campbell, of San Francisco, Cal., and Ballinger, Battle, Hul- 
bert & Shorts, of Seattle, Wash., for owner. 

Jones & Riddell, of Seattle, Wash,, and Grosscup & Morrow, of Ta- 
coma, Wash., for libeling claimants, 

Winter S, Martin, Asst. U. S. Atty., of Seattle, Wash., for the Unit- 
ed States. 

NETERER, District Judge. The Long Beach Steamship Company, 
as owner, and the Pacific Coast Steamship Company, as charterer, of 
the steamship Paraiso, filed a pétition for limitation of liability, under 
sections 4283 and 4286, Rev. Stat. (Comp. St. 1913, §§ 8021, 8024), 
and allège that on the morning of August 29, 1915, the steamship col- 
lided with the steamship Admirai Watson, and that because thereof the 
Admirai Watson, sank in 30 feet of water, and that a libel bas been 
filed against the Paraiso by the owners and charterers of the Admirai 
Watson, claiming damage in the sum of $247,000; that other inter- 
vening libels hâve been filed; that the interest of the owner in the 
Paraiso is worth $172,000, and of thé charterer by reason of the char- 
ter is $500, and $1,294.84 for pending freight — said pétition contain- 
ing the usual allégations, with the further allégations that each peti- 
tioner desires to contest ail liability for any loss or damages and prays 
an appraisement of their respective interests in said vessel, to the end 
that stipulations with approved sureties for the payment of such ap- 
praisement of its interest in said vessel and freight pending when such 
payment shall be directed by the court. On hèaring in open court 
pursuant to notice it was agreed by the parties that the value of the 
interest of the owner in said steamship Paraiso is $180,000, and of the 
charterer in the vessel and pending freight $5,000, and that certain 
oil tanks placed on the vessel by the charterer for carrying oil for com- 
mercial purposes were of the value of $1,000; but it was denied that 
such tanks were fixtures on said vessel, and that it has been the in- 
tention to remove them, and that they were being unfastened at the 
time of the collision. 

I think that the tanks at the time of the collision were fixtures on 
said vessel, as between the charterer and libelants and other claimants, 
and that the interest of the charterer in said vessel was therefore 
$6,000. Testimony was offered which fully sustained the stipulation 
of the parties. Petitioners each offer to exécute the usual bond in such 
case, for $180,000 and $6,000, respectively, for the release of the ves- 
sel. It is conceded that a bond should be accepted, but it is contended 
by the claimants that, since the charterer manned, victualed, and navi- 
gated the vessel, it was pro hac vice owner, and that the stipulation 
should he given by the charterer as principal, and that the owner, so 
far as this proceeding is concerned, was a stranger and not compétent, 
except as joint maker with the charterer or surety. It is strongly 
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urged that by the provisions of section 4286 the charterer îs consid- 
ered owner of the vessel, and that the Suprême Court, in Thorp v. 
Hammond, 12 Wall. 408, 20 L. Ed. 419, held that section 5 of the 
act of March 3, 1851 (9 Stat. 636, c. 43), which is brought forward as 
section 4286, R. S., made the charterer owner and the only principal 
compétent to act. It will be noted by the provisions of section 4283 
that : 

"The liability of the owner of any vessel * • ♦ for any loss, damage, for 
injury by collision, * * * done, occasioned, or incurred, without the 
privity or knowledge of such owner or owners, shall in no case exceed the 
amount or value of the interest of such owner in such vessel, and her frelght 
then pending." 

And by section 4286: 

"The charterer of any vessel, In case he shall man, vîctual, and navlgate 
such vessel at his own expeuse, * * • shall be deemed the owner of 
such vessel wlthin the meanlng of the provisions of this title relating to the 
limitation of the liability of the owners of vessels; and such vessel, when 
so chartered, shall be liable in the same manner as if navigated by the 
owner thereof." 

The offending thing or wrongdoer is the ship (The John G. Stevens, 
170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 969), and the ship, by whom- 
soever navigated, is liable for damages (Workman v. New York City, 
Mayor, etc., 179 U, S. 573, 21 Sup. Ct. 212, 45 L. Ed. 314), and the 
vessel which makes the aggression is oonsidered the offender (The 
Barnstable, 181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954). No greater 
liability under thèse sections, however, can attach than the interest of 
the vessel ; if the collision was occasioned without the privity or knowl- 
edge of the owner or owners, and liability can be limited, then the 
only liability will be the several interests in the vessel. The vessel is 
liable in any event, irrespective of the charter party, and the loss of 
the charterer would be the interest in the vessel and pending freight, 
or $6,000, and the loss of the owner, the value of the ship, which is 
$180,000. If the court required the charterer to make the stipulation 
for $186,000, the fuU value of the vessel and pending freight, it would 
require the charterer to assume a liability of $180,000, for which, un- 
der thèse sections, it cannot be holden, and to compel the owner to 
make a joint bond would be to require it to assume $6,000 more than 
the value of the vessel, the limit of its liability. 

The claimants ground their contention on Thorp v. Hammond, su- 
pra, decided in December, 1870, in which the court held that the part 
owner of a vessel operating a vessel on shares, himself manning, vic- 
tualing, and navigating it, although there was no formai charter party, 
was a charterer, and liable in personam for damages occasioned by a 
collision, and the court (12 Wall, at page 416, 20 L. Ed. 419) used this 
language: 

"He sailed the vessel on shares, hlring his own crew, paying and vietualing 
them, paj'ing half the port charges, retalning half the net freight after the 
port charges were taken out, and paying to the gênerai owners the other half. 
It Is clear, therefore, that he must be cousiUered as having been the owner 
'pro hac vice.' This accords with the authorities generally. Notwith- 
standing this, however, and though Hammond was the spécial owner, it has 
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been contended on behalf of the libelants that ail the gênerai owners are lia- 
ble for the torts committed by the schooner while she was thus let to charter. 
The Circuit Court was of opinion that they are not, and this court is equally 
divided upon the question. But we are ail of opinion that the owner pro hac 
vice is liable, and that he may be charged in this proceeding. The court 
below held that he had been sued merely as a part owner, not as the charterer, 
wrongdoer, or active cause of the disaster, and that, as liis liability was plao- 
ed by the libel on the same ground as that of other owners, the suit must 
stand or fall as to ail the respondents, and they held the act of March 3, 1851, 
a bar to the suit in the form in which it had been brought. The court, there- 
fore, dismissed the libel. This, we think, was an error. The act of March 3, 
1851. enacts, by its fifth section, that the charterer or charterers of any ship 
or vessel, in case he or they shall man, victual, and navigate sueh vessel at 
his or their own expense, or by his or their own procurement, shall be deemed 
the owner or owners of such vessel within the meaning of the act. The pre- 
vious section had declared what shall be the liability of owners for coliision'^. 
Hammond, therefore, is to be regarded as the owner, because the chartPi< •. 
and as such responslble for the tortious acts of tlie vessel. If the other gên- 
erai owners are not, he is. * * * Had Hammond been sued alone. as be 
might hâve been, the libel need not hâve averred more respecting his own- 
ership than is averred now. * * * There is nothing. then, in the structure 
of the libel which stands in the way of a recovery against Hammond as owner, 
unless It be that others are also sued vrtth him. And surely that Is no bar 
to a recovery against him. The libel is for a tort, and tort-feasors are joint- 
ly and severally responsible. At common law, when several are sued. there 
may be a recovery against one alone, or against more than one, and less than 
the whole number. We know of no reason for a différent rule in admlralty." 

A reading of the facts in this case does not disclose any application 
to the facts in the instant case. The charterer shall be deemed the 
owner for the purpose of the act. Section 4286, supra. The purpose 
of the act is fixing the liability of the ship and limiting the charterer's 
liability to his interest in the ship. The personal liabihty was the only 
issue, and the only issue discussed or determined. After this décision, 
and June 26, 1884 (23 Stat. 53, c. 121), Congress passed an "Act to 
remove certain burdens of the American merchant marine, and encour- 
age the American f oreign carrying trade and for other purposes." Sec- 
tion 18 of the act provides : 

"The individual liability of a shipowner shall be llmited to the proportion 
of any and ail debts and liabilities that his individual share of the vessel 
bears to the whole and the aggregate liabilities of ail the owners of the ves- 
sel on account of the same shall not exceed the value of such vessel and 
freight pending." Comp. St. 1913, § 8028. 

There is a proviso, however, that this shall not apply to wages due 
to persons employed by shipowners. This section was designed to 
limit the liability of owners for acts not strictly maritime, or for a 
tort not maritime, and the Suprême Court, in Riehardson v. Harmon, 
222 U. S. at page 103, 32 Sup. Ct. at page 29, 56 t. Ed. 110, says: 

"The législation is in pari materia with the act of 1851 (9 Stat. 035, c. 43, 
§ 3), as carried into the Revised Statutes as section 4283 et seq. (U. S. Comp. 
Stat. 1901, p. 2943), and must be read in connection with that law, and, so 
read, should be given such an effect not incongruous with that law, so far as 
consistent with the terms of the later législation. The former law embraced 
liabilities for maritime torts, but excluded both debts and UabUities for 
nonmaritlme torts. The section under considération Includes debts, save 
wages of seamen and liabilities of an owner incurred' prior to the pas- 
sage of the law. The avotved purpose of the original act was to en- 
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courage American Investmentsln ships. Thls was aecompUshed by conflnlng 
the owner's Individual liability, when not the resuit of his own fault, in the 
Instances enumerated, to his share lli the shlp. The same public policy is 
declared to be the motive of the act of which this section is a part." 

Reading this provision into the act of 1851, supra, the liability clearly 
is limited to the interest in the vessel. The scope of the Limitation of 
LiabiUty Act has been greatly widened since the décision of Norwich 
Co. V. Wright, in 1871, 13 Wall. 104, 20 L. Ed. 585, and Richardson' 
V. Harmon, supra, f urther enlarges it. It has been unif ormly held that 
the liability may be limited by any of the owners of the vessel or part 
owners who had no privity or knowledge of any claim or liabiUty. 
Hughes on Admiralty, p. 310; Benedict on Admiralty, p. 518. Both 
the owner and charterer hère are seeking to limit liabihty. Judge L,an- 
ning, in Cook v. Smith, 187 Fed. 538, at page 541, 109 C. C. A. 304, 
at page 307, speaking of the act of June 26, 1884, says: 

"We think it clear tbai tbe act is applicable to cases of personal Injury, and 
that the proportion of a part owner's liability for damages in a case of Per- 
sonal injury, if the injury occur without the privity or knowledge of any of 
the owners, is the proportion which his interest in the vessel bears to ail the 
Interesta therein, and not more." 

Rule 54 of the Suprême Court (29 Sup. Ct. xlv) provides that when 
a ship or vessel shall be libeled, or the owner or owners shall be sued, 
and if they shall désire to claim the benefit of the limitation of liability 
provided for and now employed in section 4283 et seq., supra, a péti- 
tion shall be filed in the District Court specifying the facts, circum- 
stances on which such limitation of liability is claimed, and praying 
proper relief in that behalf . Appraisement of the value of the inter- 
est or interests of said owner or owners respectively in such ship or 
vessel and her freight for the voyage shall be made, and the court 
"shall make an order for the payment of the same into court or for 
the giving of a stipulation with sureties for the payment thereof into 
court whenever the payment thereof shall be directed." The stipula- 
tion is not to answer for any liability or default which may be found 
against either of the petitioners, but the stipulation must provide that 
the principal obliger shall pay into the registry of the court the full 
sum of the bond, the appraised value of the interest of the obliger, 
whatever it may be, when so ordered by the court. From the f act that 
under the limitation of liability statute the vessel is liable in any event, 
it seems to me that under the pétition filed, and the possession of the 
vessel by the United States marshal under monition from this court, 
and a prayer on the part of the owner that the value of the vessel be 
fixed, and a stipulation be permitted to be filed, this affords sufficient 
considération for the owner to file a bond for the release of the ves- 
sel. If the owper has Ro such right, he would be rémediless if the 
charterer was unable or u^willing to deposit the-money or make the 
stipulation, and ladmiralty rule 54 could not be invoked with relation 
to an owner so placed. The court could not décline a deposit of $180,- 
000 by the owner under the circumstances for the release of the ves- 
sel. If the bond could not be coUected, the money could not be held. 

I think that an order should be entered for the payment into court 
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by the owner of the sum of $180,000, the value of îts înterest in the 
vessel, and the payment into court of $6,000 by the charterer, the value 
of its interest in the vessel and pending freight, or the filing, after 
approval by the court, of stipulations by the said respective parties 
in the said respective sums, with sureties for the payment thereof into 
court whenever the same shall be ordered, and upon compliance with 
such order the usual nîonition issue. 



THE GLENLOCHT. 

(District Court, D. Oregon. October 4, 1915.) 

No. 6469. 

1. Shippinq <g=>132 — Cabbiaoe of Goods — ^Action fob Damages — Bueden or 

Pboop. 

Where a cargo Is shipped in good order, and is damàgèd whlle In transit, 
ttie injury prima fade is attrlbutable to tlie fault of the carrier, who bas 
the burdèn of showlng that It was not négligent, or that the Injury re- 
sulted from an excepted péril, and when that Is shown the burden shifts 
to the shipper to show that nevertheless the fault was that of the 
carrier. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. ®=>132.] 

2. Shipping ©=3132 — Cabbiage of Goods — ^AcnoN fob Damages to Shipment 

— Bubden of Pboof. 

On a lil)€l for damages to a shipment of glue by sweatlng, Injuries from 
wliich were excepted by- the bill of lading, the évidence introduced by the 
llbelant held not to sustain the burden resting upon him to show that 
the sweating was due to the négligence of the ship. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. ©=132.] 

In Admiralty. Libel by W. P. Fuller & Co., a corporation, against 
the steamship Glenlochy. Libel dismissed. 

Teal, Minor & Winf ree, of Portland, Or., for libelant. 
James G. Wilson and A. C. Spencer, both of Portland,. Or., for re- 
spondent and claimant. 

WOLVERTON, District Judge. There was shipped for libelant on 
the steamship Glenlochy, at Antwerp, Belgium, 112 bags of glue, in 
apparent good order, bound for Portland, Or. The voyage was 
through the Suez Canal and Straits of Malacca, calling at Penang, Port 
Swettenham, Singapore, Hong Kong, Shanghai, Nagasaki, Karatsu, 
Kobe, Yokohama, William Head, and Vancouver, thence to Seattle and 
Tacoma, Wash., and to Portland, the port of destination. The glue was 
stowed in No. 5 hold, away f rom the radiation of beat or the effect of 
steam from the vessel ; perhaps in the most suitable part of the ship's 
hold. When the ship arrived in Seattle, the glue was transf erred from 
No. 5 hold to No. 4, for the purpose of making room for another com- 
modity in No. 5. It was so carried in No. 4 from Seattle to Portland. 
Under the évidence, no damage can be attributable to the change of 

^=sToT otber cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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stowage at Seattle and its carriage in No. 4 liold to Portland. When 
the glue was unloaded at Portland, it was found to be more or less in a 
damp condition, and portions of it had adhered, so that it was held to- 
gether in larger lumps or blocks, and to a considérable extent rendered 
unmerchantable. For this reason the libelant refused to accept the 
shipment, and it was Sold for the customs charges, and nothing was 
realized from it for either the libelant or the carrier. 

The évidence is conflicting as to the extent of the damages. On the 
part of the ship, it appears that the damage extended to four or five 
bags only ; the ends of the bags having come in contact with the side 
of the ship in some way and absorbed moisture theref rom. Thèse were 
discolored more or less, and the glue was damp and moldy. On the 
other hand, libelant's évidence tends to establish the fact that a con- 
sidérable proportion of the glùe was more or less damp and wet, and 
that' portions ôf it had badly adhered, rendering it unmerchantable. 
Portions of it, however, were uninjured. I am of the opinion, from 
ajl the évidence on the subject, that the glue was damaged in such pro- 
portions and to such an extent that libelant was not required to accept 
the shipment from the carrier. 

It appears furthermore that, wbile the ship on its voyage encounter- 
ed "some very rough weather" and "shipped plenty of water on her 
deck," no sea water entered the hold, and that none of the other cargo 
was at ail injured from that source, and especially was ail the other 
cargo in hold No. 5 free from any wetting or injury from sea wa- 
ter; nor was any of the other cargo in hold No. 5 injured in any 
way frotî^' dampness or moisture from any source. The ship also 
passed through a varying température, the beat at times being 
extrême., The bill of lading under which the glue was shipped 
recites that the ship is "not responsible for any loss or damage 
arising, directly or indirectly, at any time, from any of the fol- 
lowing causes or things, afloat or ashore ; * * * Perils and acci- 
dents of the seas or rivers or ports or land carriage, * * * decay, 
rust, sweating, heating, evaporation, putréfaction, chemical or climatic 
action." It also requires delivery in good order when so received 
aboard. 

[ 1 ] Where a cargo is shipped in good order, and is damaged while 
in transit, the rule is that, prima facie, the injury is attributable to the 
fault of the carrier. This casts upon the carrier the burden of showing 
that it was not at fault, or that the injury was thé resuit of an excepted 
péril. Whén, however, the injury is proven to be attributable to an 
excepted péril, the burden shifts again tothe shipper, if he would pre- 
vail, to show that the fault consists, notwithstanding, in négligence or in- 
attention- to' duty on the part of the carrier. Such is the doctrine of 
Clark v. Barnwell, 12 How. 272, 13 h. Ed. 985. This case has been con- 
sistently adhered to, so far as I âm aware, to the présent day. There 
are many cases in the lower courts applying the rule. In The Portuense 
(D. G.) 35 Fed. 670, under a bill of lading excepting damages arising 
froffl< "sweating, beat, steam/' etc., where a cargo of nuts was injured 
by beat and Sweat engeiidered upon the voyage, it was held incumbent 
upon the libelant to show ttat the beat and sweat were due to tl>e negli- 
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gence or want of proper attention by the officers of the shîp in order to 
recover. A like ruling Was made in Wolfif v. The Vaderland (D. C.) 18 
Fed. 733, 739. The làter cases are of the same ténor. In The Good 
Hope, decided by the Circuit Court of Appeals, Second Circuit, 197 
Fed. 149, 116 C. C. A. 573, it was held that, to entitle a shipper to re- 
cover for damages to cargo frorn beat when Hability for such damage 
is excepted, he bas the burdCn of showing that such beat was caused 
by the ship's negUgence. 

In so holding the court f ollowed its own décisions in The St. Quen- 
tin, 162 Fed. 883, 89 C. C. A. 573 ; and The Baralong. 172 Fed. 220, 97 
C. C. A. 24. So it bas been held in this circuit (The Henry B. Hyde, 90 
Fed. 114, 32 C. C. A. 534), where the injury consisted in breakage 
within an exception. And in a very late case f rom the Northern Dis- 
trict of California (The Dolbardorn Castle [D. C] 212 Fed. 565), the 
doctrine was appHed where the damage arose from sweating occasioned 
from the inhérent nature of other cargo in the hold. Nor does The 
Folmina, 2l2 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 
748, at ail conflict with the rule. That was a case wheire the goods were 
damaged by sea water, and the exception relied upon was périls of the 
sea. The évidence disclosed nothing further than that the injury was 
the resuit of wetting by sea water, and the court was called upon to dé- 
termine where the burden rested for showing by what cause the sea 
water entered the ship, whether on account of périls of the sea, or 
through the négligence of the ship, and the court simply held that it was 
incumbent upon the ship to show that the water entered through périls 
of the sea to bring itself within the exception, and not at that stage of 
the trial for the shipper to show that it entered by reason of some négli- 
gence or want of attention on the part of the ship. Indeed, the court 
in that case reçognizes the doctrine we are applying in the case at bar 
by the f ollowing language : 

"Of course, where goods are delivered in a damaged condition, • plainly 
caused by breakage, rust or decay, their condition brlngs tliem within an 
exception exempUng (rom tliat character of loss, as tlie very faet of the 
nature of the injury shows the damage to be prima facie within the excep- 
tion, and hence the burden is upon the shipper to establish that the goods 
are removed from its opération because of the négligence ot the carrier" — 
citing. among other cases, The Henry B. Hyde, supra. 

The Anna (D. C.) 223 Fed. 558, also cited by libelant, is of the same 
character. 

[2] In the case at bar there is some évidence that the dampness at- 
tending the' glue at the time of its dîscharge from the ship was caused 
by sea water, some of the witnesses saying that certain white flecks ob- 
served upon it had the taste of sait. But this testimony is abundantly 
overcome by the testimony of the ship's officers that no sea water ever 
entered the hold of the' ship, by the fact that no other cargo in the ship 
anywhere had been wet from that sourèe, and by the testimony of the 
chemical expert and other witnesses that the dampness was not caused 
by sea water, but in ail probability was caused by the ordinary sweat of 
the ship and the inhérent tendency of the glue itself to absorb moisture, 
;. .TThe libelant haying the burden of showing that the sweating was due 
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to the négligence or inattention of the ship,; if such were the case, and 
not having shovvn such négligence or inattention, the libel must be dis- 
missed; and such will be the judgment of the court, with costs to the 
respondent. 



UNITED STATES y. BUECH. 

SAME V. RIDEE. 

(District Court, N. D. California, First Division. October 9, 1915.) 

Nos; 5780, 5781. 

Pbostitotion <@=»1 — "Intbkstatb Oommebce" — SuBjECTS or Réqtjlatioh— 
Whitb Slave Act— "Iniebstatk." 

Under White Slave Act June 25, 1910, c. 395, 36 Stat. 824 (Comp. St. 
1913, gg 8812-S819), providlng by section 1 that tlie term "Interstate 
commerce," as used tlierein, should include the transportation from any 
State or territory, or thé District of Oolumbia, to any otlier state or 
territory, and by section 2 tiiat any pne knowingly transporttng any 
woman or glrl in Interstate commerce for the purpôse of prostitution or 
debauchery, or for any other immoral purpose, shall be gullty of a felony, 
the transportation of a woman from one state to another in an automobile 
for suçh purposes Is an ofCensfe, although the récital in the first section 
is Intended only to déclare tbat the territpries and the District of Colum- 
bia shâU be included in the term "Interstate," as well as the varions states, 
yet as "commerce," meaning trafflc or intercourse, does not necessarily In- 
volve the idea of a common carrier, the déclaration of the act that "any 
persQU. who shall transport any ;woman in Interstate commerce" is équiva- 
lent to the déclaration that "any person who shall transport any woman 
from one state to another." 

[Ed. Note.-r-ror other cases, see Prostitution, Cent. Dlg. §§ 1, 2; Dea 
DIg. <S=>1, 

For other définitions, see Words and Phrases, First and Second Séries, 
Commerce ; Interstate Commerce.] 

William Burch and Charles Rider were each indicted for a violation 
of the White Slave Act. Demurrers to indictments overruled, and 
défendants directed to plead. 

John W, Preston, U. S. Atty., and M. A. Thomas, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Paul A. Myers and Uoyd A. Myers, both of San Francisco, Cal., for 
défendants. 

Walter E. Hettman, of San Francisco, Cal., amicus curiae. 

DOOIvING, District Judge. The indictment hère is in two counts. 
The first charges that the défendant knowingly transported in Interstate 
commerce by means of two automobiles running over the public high- 
ways of the United States from Whèeling, in the state of West Vir- 
ginia, to San Francisco, in the state of California, a certain woman for 
an unlawf ul purpose, to wit, that she should live and cohabit with him 
as his mistress and concubine. The second count allèges transportation 
by the défendant by the same means and between the same points of the 
same woman, with the intent in the défendant that the said woman 

@=sFor other cases see eame topic & KEY-NUMBER in ail Kev-Numbered Diceats & Indexes 
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should engage in the practice of prostitution and give herself up to 
debauchery. It is net averred in either count that the automobiles were 
common carriers, and the ownership.of such automobiles is alleged to 
be to the grand jury, unknown. One of the automobiles is averred to 
hâve been used in transporting the woman from Wheeling to Ft. 
Bridger, in the State of Wyoming, and the other to hâve been used for 
such transportation from Ft. Bridger to San Francisco. It is further 
averred that the automobiles were run and operated by défendant and 
one Charles Rider. A demurrer challenges the sufficièncy of the in- 
dictment; the grounds of the demurrer being that the indictment states 
no offense. Upon argument it appeared that defendant's contention is 
that no offense is stated, because there was no élément of interstate 
commerce, as thé automobiles are not alleged to hâve been common 
carriers. 

This caseappears to be the first one under the so-called White Slave 
Traffic Act to présent this question. The act provides in its first sec- 
tion : I 

"That the term 'Interstate commerce,' as used ta this act, shall Include 
transportation from any state or territory or the District of Columbia to any 
other State or territory or the District of Columbia." 

And in its second section it provides : 

"That any person who shall knowingly transport or cause to be transported, 

• * * in interstate * * * commerce, * • • any woman or girl for 
the purpose of prostitution or debauchery, or for any other immoral purpose, 

* * * shall be deemed guilty of a felony." 

It is argued for the government that the récital in the first section, 
"that the term 'interstate commerce' shall include transportation from 
any state or territory or the District of Columbia into any other state or 
territory or the District of Columbia," is conclusive of the question 
hère, because it is a définition of "interstate commerce," and such défini- 
tion does not include in any way the élément of a common carrier. 
But I do not think Congress defined or intended to define the term "in- 
terstate commerce" in this section, but only to déclare that the terri- 
tories and the District ai Columbia should be included in the term "in- 
terstate," as vyrell as the varions states. We must look elsewhere to dé- 
termine what is meant by "interstate commerce." It is évident that no 
transportation, other than a transportation in "interstate commerce," is 
prohibited by the act quoted, and, indeed, Congress dérives its power to 
enact the législation in question from that grant of the Constitution 
which gives ît the power to regulate commerce with foreign nations, 
and among the several states, and with the Indian tribes. 

The word "commerce," as used in the Constitution, has never been 
given any fixed, definite, or circuriiscribed meaning by the Suprême 
Court ; but it was said in .Gibbons v. Ogden, 22 U. S. (9 Wheat.) 189, 
6L.J&1. 23: 

"Oommierce, undoubtedly, is traffic; but it is something more — ^It Is Inter- 
course." 

And the transportation of persons has long been held to be commerce. 
Interstate commerce then is, among other things, the passage of persons 
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or property from one state to anotlier. ; It does not necessarily, or in- 
deed at ail, involve the idea of a common carrier, or the payment of 
freight Or fare. Interstate commerce being, therefore, in so far as 
applicable hère, the passage of persons from one state to another, the 
déclaration! of the act, "that any person who shall transport any woman 
in Interstate commerce," is équivalent to the déclaration "that any per- 
son who shall transport any woman from one state to another." It was 
any transportation from state to state, for the purposes mentioned, that 
Congress intended to prohibit, and did prohibit, and not such transpor- 
tation by common carrier alone. In thèse days it is just as easy to 
transport a woman or girl by automobile as by rail, and the former 
method may in many cases be much more expéditions and clandestine 
than the latter. It is true that the courts will not extend the language 
of an act so as to embrace cases that do not corne within its terms ; but, 
on the other hand, they are not authorized to limit the application of 
the words-used, so as to exclude cases tliat fall within their ordinary 
meaning, and are fully within t^e evil which the act was intended to 
cure. ' , 

The demurrer will therefore be overruled, and défendant will plead 
to the indictinent. ' ' 



GENERAL Im^ CO. V. LAKE SHORB & M. S. RY. CO., et aL 
;; (District Court, N. D. OMo, E. D. June 30, 1915.) 
No. 287.' 

1. Statutes <©=>231— Construction — Révision or Amendmént. 

In con.stniing an act in whlch, in , thç propess of amendinent and 
codification, a semicolon lias supplanted a comma, the court will apply 
tlie princlple that no radical change of meaning was intended by the 
Législature in the revision of thé act, uiilessthe purpose Is clearly 
manifested by a change in langnage. 

[Ed. Note. — For other cases, see Sta tûtes. Cent Dig. § 312; Dec. 
Dig. <S=>231.] 

2. STATtTTES <©=5l88— CONSTETJCTION— UnEEASONABLE MEANING. 

An unreasonable meaning should not be given to any statute, unless 
such a construction is compelled by the spécifie terms of the act, and 
not by the merely apparent différence of meaning wrought by the placing 
of a semicolon for a comma. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §f 266, 267, 27C ; 
Dec. Dig. <©=>188.] 

3. Railroads ©=»33 — Actions— Service— FoBEiQN Corporation — Agent— 

"DoiNG Business'— Ticket Agent of Connecting Raileoad. 

Where service was attem^pted to be ma'de upon défendant rallroad, 
not at ail located In Ohlo, by servlng upon the ticket agent for a road 
In Ohlo coimectingi with défendant road, such service was invalld, for 
one who merely transaets business for a Connecting line, though he is 
located within the jurlsdiction, whose acts necessarily Involve the de- 
fendant Corporation In a transportation transaction, is not "doing busi- 
ness," within the fédéral view, for such Connecting foreign corporation. 

[Ed. : Note.— For other cases, see Railroads, Cent. Dig. §§ 70, 71; Dec. 
Dig. <S=>33. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

i£=3ror other cases see eame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tf. Evidence <g=20— Judicial Notice— Raileoad Custows. 

The court wlll take judicial notice of railioad customs, such as the 
practice and duty of a railroad agent to sell tickets on demand, and 
tlius to transact business, for any railroad over whose line, from tlie 
agent's line and Intervening connections, coupon tickets may be Issued. 

[Ed. I^ote. — For other cases, see Evidence, Cent. Dig. § 24; Dec. Dig. 
<S=>20.] 

In Equity. Suit by the General Investment Company against the 
New York Central & Hudson River Railroad Company and others. 
On motion to quash service of summons on the named défendant. Mo- 
tion granted. 

Henry, Fauver, McGraw & Thomsen, of Cleveland, Ohio, for plain- 
tiff. 

Chas. T. Lewis, of Toledo, Ohio, and F. J. Jérôme, of Cleveland, 
Ohio, for défendant New York Cent. & H. R. R. Co. 

KILLITS, District Judge. [1,2] Because of facts conceded in this 
case we are not called upon to construe section 11288, General Code of 
Ohio, under"which service was attempted to be made upon the mov- 
ant in this case, the New York Central & Hudson River Railroad Com- 
pany, by delivering a copy of the summons to the agent of the Lake 
Shore & Michigan Southern Railway Company at Cleveland. The 
genesis of this act shows that the original intention of the Législature 
was not to permit the bringing into court of a railway corporation 
by service upon a ticket or freight agent of the company, except in a 
county in which such railroad is located or through which it passed; 
and, if it is correct to say that the statute in its présent form does al- 
low such actions to be brought, it is because, through the process of 
amendment and codification a semicolon has supplanted a comma, 
whereby an enlargement of opportunity for service is effected beyond 
the conception of the original framers of the law. If we were com- 
pelled to pass upon the question, we would be constrained to give con- 
sidérable effect to the principle announced in Allen v, Russell, 39 Ohio 
St. 336, among other cases, that no radical change of meaning was 
intended in revision or amendment, unless the purpose is clearly mani- 
f ested by a change of language ; and we should f urther consider that 
other standard canon of construction that, unless compelled by spécifie 
terms of the act, an unreasonable meaning should not be given to it. 
Against thèse two considérations, it may well be said that the slight 
différences in punctuating effect between a comma and a semicolon are 
negligible. 

[3J The court's duty in this case, however, is controlled to the end 
of granting the motion to dismiss the New York Central & Hudson 
River Railroad Company for want of proper sen'ice, because it is con- 
ceded that the moving défendant was not at ail located within the 
State of Ohio, and that the person upon whom service was made, being 
the ticket agent for the Lake Shore & Michigan Southern Railway 
Company, was no more an agent for the New York Central & Hudson 
River Railroad Company than he was for any other railroad corpora- 

(graiKor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered DUests & Indexes 
226 F.— 62 
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tion in the United States over whose lines he was authorized to sell 
coupon tickets in connection witii transportation to Connecting points 
over his own employer's road. We are controUed by Mechanical Ap- 
pliance Co. v. Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 272, 
both as to the right of the movant to ask for a dismissal notwith- 
standing the action of the state court, and, in connection with Wabash 
Western Railway Co. v. Brow, 164 U- S. 271, 17 Sup. Ct. 126, 41 L- 
Ed. 431, that a foreign corporation not doing business in this state 
cannot be served therein, and that one who merely transacts business 
for a Connecting line, although he is located within the jurisdiction, 
whose acts necessarily involve the foreign corporation in a trans- 
portation transaction, is not "doing business," within the fédéral 
view, for such Connecting foreign corporation. 

[4] If Agent Barr, at Cleveland, was so doing business for the New 
York Central & Hudson River Railroad Company that he was capable 
of binding that company to a service upon it, merely because tickets 
that he might sell over his employer's road read also over the moving 
defend^nt's line, then it is clear that every railroad conjpany in tha 
United States might be sued within this jurisdiction, for, under the 
rulings of the Interstate Commerce Commission and the opération of 
fédéral law on the subject, Mr. Barr, at Cleveland, must and does sell 
tickets on demand, and thus transact business for any railroad com- 
pany over whose line from the Lake Shore & Michigan Southern Rail- 
way Company and intervening connections coupon tickets under the 
régulations may be issued. We take judicial notice of railroad customs, 
and therefore know, as part of this case, that such is the business trans- 
acted by Mr. Barr's office at Cleveland. B. & O. Rd. Co. v. Reed (C. C. 
A. Sixth Circuit) 223 Fed. 689, C. C. A. , decided June 17, 1915. 

Our conclusion is that the motion to quash service should be granted. 



In re O. H. KENDEICK & CO. 

(District Court, D. Vermont Oetober 12, 1915.) 

L Partneeship i®=>146— Notes — Firm and Individtjal Obligations — Bank- 

EUPTCT. 

Where a note in wMch the members of a partnership united, though 
slgned in their seyeral names, instead of the partnership name, was 
given In a partnership transaction, and the partnership received the con- 
sidération, it should be proved and allowed in bankruptcy as a partner- 
ship obligation. 

[Ed. Note.— For other cases, see Partnership, Cent. Dig. §§ 242-251, 253- 
255; Dec. Dig. <S=>146.] 

2. Partnership <s=67— Bobeowing Monet — Fiem and Individuax Obliga- 
tions. 

That a partnership, after borrowlng money for which notes were given 
In the names of the partners, carried more stock than before, was not in 
Itself sufflèient to warrant a finding that the borrowed môney constituted 
' àdditional capital for the partnership. 

[Ed. Note. — For other cases, see Partnership, Cent. Dlg. §§ 95-100; Dec. 
Dig. <S=87.] 

â=3For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of C. H. Kendrick & Co., bankrupts. 
On pétition by the Quarry Savings Bank & Trust Company for a re- 
view of an order of the référée disallowing its claim of $2,500 against 
the bankrupt partnership. Order reversed, and claim allowed. 

See, also, 226 Fed. 980. 

Elwin L. Scott, Richard A. Hoar, and Alland G. Fay, ail of Barre, 
Vt., for petitioner. 

S. Hollister Jackson, of Barre, Vt., opposed. 

HOWE, District Judge. C. H. Kendrick & Co. is a partnership 
composed of Clarence H. Kendrick and Eugène A. Prindle, and was 
formed on April 14, 1905, to engage in the retail drug business. On 
January 15, 1914, the partnership and the partners, individually, were 
adjudged bankrupts on a pétition filed by their creditors. The Quarry 
Savings Bank & Trust Company was organized to and did succeed to 
the business of the National Bank of Barre, and C. H. Kendrick & 
Co. did their banking business with the National Bank and later with 
the Trust Company. Among other securities that the Trust Company 
took over from the National Bank were five promissory notes, for 
$500 each, which were signed: "C. H. Kendrick. E. A. Prindle." 
Three of thèse notes are still in their original form, and are dated 
November 7, 1905, May 1, 1909, and March 13, 1913, made payable 
to the order of the National Bank, two of them on demand and ane 
in four months. The National Bank indorsed thèse notes to the Trust 
Company. The other two notes, dated April 3 and 18, 1913, are 
renewals, and are made payable to the Trust Company on their face. 

Thèse five notes were originally given to the National Bank for 
money which it loaned C. H. Kendrick & Co. to use in their drug busi- 
ness; it was ail placed to the crédit of the partnership in the Na- 
tional Bank at the différent times the money was loaned, viz. June 
1, 1905, $500; November 7, 1905, $500; June 15, 1906, $500; April 
3, 1908, $500; and May 3, 1909, $500. The référée finds that the 
money was ail properly used to pay obligations of the partnership 
contracted in the transaction of their business and for the purchase 
of new goods to enlarge their stock. 

The évidence conclusively shows that Mr. Kendrick was the active 
partner and gave his whole time to the management of the business; 
that Mr. Prindle fumished much more of the capital than Mr. 
Kendrick, but, as he was engaged in other business, he gave very little 
of his time to the business of this partnership; that the method of 
having the notes signed by the individual partners, instead of the part- 
nership name, was adopted at the request of Mr. Prindle, so that he 
would always be kept in formed as to when and how much money 
was hired at the bank ; and that the bank was f uUy advised of this ar- 
rangement and the reason for it. The bank sent ail statements re- 
questing payment of the interest on the demand notes to the partner- 
ship semiannually, and payments were made by the partnership ac- 
cordingly; that notices of the maturity of the time notes were sent 
to the partnership, and they were renewed by giving new notes signed 
in the same way. 
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The trustée contends that the notes are the individual obligations 
of the partners, and show that the bank extended crédit to the in- 
dividuals instead of the partnership, and that they are not provable 
against the partnership. The référée disallowed the notes on thèse 
grounds. 

[1] Although there are a number of cases sustaining the référée, 
the better rule, sanctioned by the later cases, is that, when persons 
who are partners unité in making a note, though they sign their sev- 
eral names, instead of the partnership name, if the note is one given 
in a partnership transaction and the partnership receives the consid- 
ération, it should be proved and allowed as a partnership obligation 
in bankruptcy. Mock v. Stoddard, 24 Am. Bankr. Rep. 403, 177 Fed. 
611, 101 C. C. A. 237; In re Warren, Fed. Cas. No. 17,191; In re 
Thomas, Fed. Cas. No. 13,886; Davis v. Turner, 9 Am. Bankr. Rep. 
704, 120 Fed. 605, 56 C. C. A. 669; In re Weisenberg & Co. (D. C.) 
12 Am. Bankr. Rep. 417, 131 Fed. 517. 

[2] The trustée claims that the money borrowed on thèse five notes 
should be found to constitute additional capital for the partnership, 
because they used a part of the money to enlarge their stock in trade. 
The capital was fixed by the partnership agreement at $4,000; $1,000 
was furnished by Mr. Kendrick, and $3,000 by Mr. Prindle. There 
is no évidence in the case tending to show that they ever changed the 
capital, or considered a change in this regard, and the mère fact that 
the partnership carried more stock after they hired this money is not 
sufficient to warrant a finding that the capital was thereby increased 

The order of the référée is reversed, and the petitioner's claim, of 
$2,500 and accrued interest, is allowed, and an order will be made 
accordingly. 



In re C. H. KENDRICK & CO. 

(District Court, D. Vermont. October 12, 1915.) 

1. Bankbuptcy 1^=415 — Application fob Discharge — JuaisnicnoN oï Eef- 
EBEE — "Oleek." 

Bankr. Act July 1, 1898, c. 541, § 14a (Comp. St. 1913, § 9598), requires 
the application for a discharge to be filed in the court of banlcruptcy. 
Section 14b provides that the judge shall hear the application and such 
proofs and pleas as may be made in opposition thereto. Section 1 (5) 
(Comp. St. 1913, § 9585), defines "clerk" as the clerk of the court of bank- 
ruptcy. General Order 20 (89 Fed. ix, 32 C. O. A. xxli) provides that proof 
of claims and other papers filed subséquent to the référence, exeept such 
as call for action by the judge, may be filed elther with the référée or wlth 
the clerk. General Order 12, § 3 (89 Fed. vli, 32 C. C. A. xvl), provides 
that an application for a discharge shall be heard and decided by the 
judge, but that he may refer such application, or any specifled issue arls- 
ing thereon, to the référée to ascertain and report the facts. Held, that 
an application for a discharge is in the nature of a separate proceeding 
f rom the original case, which is closed with the final distribution of 
assets, and the référence of the original case to the référée confers no 
jurisdiiCtion whatever on him as to the diseharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 698-708, 719, 
723, 724, 726, 728 ; Dec. Dig. <©=5415. 

For other définitions, see Words and Phrases, First and Second Séries, 
Clerk.] ' 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Banketjptct ©=5413 — Application foe Discharqe — Objections — Filing. 

Objections to a discharge call for action by tlie judge, and must be filed 
witli the clerk of tlie bankruptcy court, and not wlth the référée, tliougb 
the application lias been referred to the référée as spécial master to hear 
and report the facts, with his opinion. 

[Ed. Not.— For other cases, see Baçliruptcy, Cent. Dig. §§ 712-718, 725, 
727 ; Dec. Dlg. ®=»413.] 

In Bankruptcy. In the matter of C. H. Kendrick & Co., bankrupts. 
On motion of Eugène A. Prindle, one of the bankrupts, to dismiss ob- 
jections to his discharge filed by the Quarry Savings Bank & Trust 
Company. Motion granted conditionally. 

See, also, 226 Fed. 978. 

Richard A. Hoar and Alland G. Fay, both of Barre, Vt., for the bank- 
rupt. 

Elwin L. Scott and J. Ward Carver, both et Barre, Vt., for the 
bank. 

HOWE, District Judge. C. H. Kendrick & Co. is a partnership 
composed of Clarence H. Kendrick and Eugène A. Prindle. On Jan- 
uary 15, 1914, the partnership and the partners, individually, were 
adjudged bankrupts on a pétition filed by their creditors. On July 20, 
1914, they filed their pétition for a discharge with the clerk, and, in 
accordance with the practice in this district, Judge Martin referred it 
to the référée as spécial master to hear and report the facts, with his 
opinion. On August 24, 1914, after giving proper notice, the spécial 
master held a "show cause" hearing on the pétition, and on that day 
the Quarry Savings Bank & Trust Company entered its appearance in 
opposition to the discharge of Eugène A. Prindle. No objections were 
made to the discharge of the partnership or of Clarence H. Kendrick. 
On September 3d the bank filed spécifications of its objections with the 
spécial master, and on September 4th, 11 days after the hearing, the 
same spécifications were filed with the clerk. Thereafter this motion 
was filed with the clerk to dismiss the spécifications of objections be- 
cause they were not filed with the clerk, and within 10 days after 
the hearing as required by General Order 32 (39 Fed. xiii, 32 C. C. 
A., xxxi). 

[1, 2] An apphcation for a discharge is in the nature of a separate 
proceeding from the original case, which is closed with the final dis- 
tribution of assets. The référence to the référée of the original case 
confers no jurisdiction whatever on him as to the discharge, as the 
Bankruptcy Act, in section 14a, requires the application to be "filed in 
the court of bankruptcy," and in section 1 (5) "clerk" is defined to 
mean "clerk of the court of bankruptcy." In re H. M. Taylor (D. C.) 
26 Am. Bankr. Rep. 143, 188 Fed. 479. In section 14b, it is provided 
that: 

"The judge shall hear the application for a discharge, and such proofs and 
pleas as mày be roade in opposition thereto." 

Àrid General Order 20 (89 Fed. ix, 32' C. C. A. xxii) providès that: 

"Proof of claims and other papers flled subséquent to the référence, except 
sueh.as call for fiction hy the judge, may be filed either with the référée or 

jtpith. the clerlî." 



^=5For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The spécifications of objections called for action by the jadge, and 
under General Order 12, § 3 (89 Fed. vii, 32 C. C. A. xvi) the judge 
can ref er the application for a discharge, or any spécial Issue arising 
thereon, to the référée to ascertain and report the facts. Collier (lOth 
Ed.) 319b. 

In re Abram Hockman (D. C.) 30 Am. Bankr. Rep. 921, 205 Fed. 
330, it was held to be well settled that the application for a discharge 
and the objections thereto must be filed with the court, as ail questions 
arising out of the application are original questions for the court and 
are expressly withheld by the act from ail others. Therefore it fol- 
lows that the objections must be filed with the clerk within 10 days 
after the "show cause" hearing. 

Thè motion to dismiss must be granted, unless the time in which to 
file the objections with the clerk is enlarged in accordance with General 
Order 32, and that question will not be considered, unless formai mo- 
tion to enlarge the time is made within 10 days. 



InreRAUCH. In re HTMAN. In re ARONHEIM & CO., Inc. 
pistriet Court, E. D. Virginia. October 15, 1915.) 

1. Bankktjptcî ig=î474 — Liens — Payuent or Costs — "Estate" — "Bankbupt's 

ESTATE." 

Bankr. Act July 1, 1898, c. 541, § 62, 30 Stat. 562 (Comp. St 1913, § 9646), 
provides that the actual and necessary expenses Incurred by officers In 
the administration of estâtes shall be reported, and, if approved, pald 
out of the estâtes in whlch they are incUrred. Section 64b (Comp. St. 1913, 
S 9648) spécifies the debts to hâve priority and to be pald in full out of 
bankrupt estâtes, and the order of payment, and, after specifying the 
actual and necessary cost of preserving the estate, the fillng fées paid 
by creditors in Involuntary cases, the cost of administration, eta, spéc- 
ifies, as the fifth çlass, debts owlng to any person who by the laws of 
the state or the United States Is entitled to priority. Held, that this 
section does not give the gênerai costs in bankruptcy precedence over the 
claim of a landlord havlng a lien on spécifie property under the law of the 
State, and only such costs as are necessarily inddental to the préservation 
of such property, its conversion into money, and the payment thereof to 
the landlord, can be pald from such property in préférence to the land- 
; lord's claim, as the words "estâtes," and "bankrupt's estâtes," in sections 
62 and e4b, respectively, mean the unlncumbered assets generally of a 
bankrupt, properly admlnistrable in bankruptcy, as distinguished from 
property of the bankrupt dedicated by law to the payment of a particular 
obligation, or upon which there is a spécifie lien. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 878-884; 
Dec. Dlg. <S=>474. 

For other définitions, see Words and Phrases, First and Second Séries, 
Estate.] 

2. Bankbuptcy <®=>474 — Liens — Payment of Cosia 

Before paying the claim of a credltor having a lien on spedflc prop- 
erty of a bankrupt, there should be pald reasonable compensation to 
receivers, il appointed, and a llke sum In the discrétion of the court on 
the fund turned over to the trustée by the receiver, the referee's commis- 
sions on the àmount of the lien, and the cost of the flrst meeting of credi- 
tors, together with the cost incident to the sale and payment of the pro- 

i£=>For otber cases see same topic â KBY-NUMBBR in ail Key-Numbered Bigests & Indexe» 
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ceeds to the Uenor and of the proposed allowances; but costs pald to 
Initlate involuntary proceedlngs, attorney's fées to the petitionlng credi- 
tors, the bankrupt, whether in voluntary or involuntary cases, or the re- 
ceiver or trustée, and the gênerai costs of the référée, such as for giv- 
ing notices generally, holding creditors' meetings, and receiving proofs 
of clalms, should not be so paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 87S-884; 
Dec. Dig. <S=3474.] 

In the matters of David Rauch, A. L. Hyman, and Aronheim & 
Co., Incorporated, bankrupts. On reports of the référée. Matters 
remitted to the référée for reformation. 

Agelasto & Miller, of Norfolk, Va., for petitioning Rauch creditprs. 
Meyer Koteen, of Norfolk, Va., for petitioning Hyman creditprs. 
Baird & Swink, of Norfolk, Va., for petitioning Aronheim & Co. 
creditors. 
Levy & Mitchell, of Norfolk, Va., for bankrupts. 

WADDIIvL, District Judge. Thèse three cases are now before the 
court upon schemes of distribution, reported by Référée R. T. Thorp, 
and, while they are in no way related one to the other, they each 
présent for considération the same question; that is, to what extent 
the property of the several bankrupts in the hands of their several 
trustées, and subject toa spécifie lien for rent thereon, shall be chargedi 
with the costs of administering the bankrupt's estate, or, in other 
words, what items of cost of administration may be paid out of funds 
charged with such liens. 

[1] Section 62 of the Bankruptcy Act of 1898 (Collier [lOth Ed.] 
836) provides generally for the payment of costs in connection with the 
administration of bankrupt's estâtes ; section 64 (page 882) also pre- 
scribes generally what costs shall be paid and the order of priority ; 
and paragraphs 1, 2, and 3 of subsection "b" of section 64, enumerate 
the order in which costs must be paid. Paragraph 4 of the same sub- 
section provides for the payment of wages due to workmen,. clerks, 
traveling or city salesmen, and servants, earned within three months 
of the commencement of the proceedings, not to exceed $300; and 
paragraph 5 of the same subsection enumerates as the next order of 
priority : 

"Debta owlng to any person who by the laws of the states or the United 
States is entitled to priority." 

It is insisted .that the gênerai costs of the administration of a bank- 
rupt's estate should first be paid, in préférence to those entitled to 
priority of payment by the laws of either the state or the United 
States, and hence that in such cases the entire cost of administering, 
including attorney's fées, referee's gênerai costs, and costs and ex- 
penses of receivers and trustées, should be paid in préférence to rent 
due by a bankrupt ; in other words, that a claim for rent is only a 
debt, to which priority is given by the laws of this state. 

ïlie court's conclusipij., is that this view is f allacious ; and, without 
nieaning to say how far. gênerai costs in bankruptcy take precedence 

^ssFor otbér casés eee Baitie toplc & KEY-NUMBER In ail Key-Numbered Disests & Indexes 
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over the rights of lienors, such, for instance, as holders of judgments 
and decrees, covering the estate of the bankrupt generally, and which 
is being subjected to the pa3'ment of such hens, that as against one 
holding a lien for rent upon spécifie property of the bankrupt, given 
by the law of the state, such costs cannot be paid, and are not entitled 
to préférence over the rent lien ; that this f und, arising f rom the sale 
of property upon which there is a spécifie lien, is analogous to that of 
a fund arising from the sale of real or personal property covered by 
deed of trust, and from which can only be deducted, not the gênerai 
costs of administration of the bankrupt's estate, but such as is neces- 
sarily incident to the préservation of the particular estate, and its 
conversion into money, and payment thereof to the lienor entitled 
thereto. By the words "of estâtes," in section 62, supra, and "bank- 
rupt's estâtes," in section 64, subsec. "b," supra, is meant the unin- 
cumbered assets generally of a bankrupt, properly administrable in 
bankruptcy, as distinguished from that of the property of a bankrupt 
dedicated by law to the payment of a particular obligation, or upon 
which there is a spécifie lien. The last-named section is intended 
particularly to give the order to be observed by trustées in the payment 
of such unincumbered estate. Collier (lOth Ed.) p. 885, and note; 
In re Hambright, Fed. Cas. No. 5,973 ; In re McConnell, Fed. Cas. 
No. 8,712. 

[2] In cases like the ones under considération, reasonable compen- 
sation, not, however, in excess of the allowances made by the statute, 
should be allowed to receivers, if appointed, and a like sum, in the 
discrétion of the court, on the fund turned over to the trustée by the 
receiver, also the referee's commissions under the law, on the amount 
of the lien paid to the landlord, the cost of the first meeting of cred- 
itors, together with the cost incident to the sale and payment of the 
proceeds to the lienor, and of the proposed allowances, of which the 
lienor should bave notice. Such costs as the amount paid to initiate 
involuntary proceedings, payment of attorney's fées to petitioning 
creditors, fee of attorney for the bankrupt, whether in voluntary or 
involuntary cases, or counsel for the receiver or trustée, the gênerai 
costs of the référée, such as for giving notices generally, holding cred- 
itors' meetings, receiving proofs of daims, clearly, in the opinion of 
the court, should not be paid out of the proceeds of sale of property 
upon which there is a lien for rent, in préférence to the rent, nor 
until such rent is paid. As to attorney's fées, petitioning creditors 
should not, in the absence of assets properly subject to the payment 
of their debts, be permitted to hâve siich allowances in their favor, 
against persons who hâve liens upon property, not subject to their 
debts ; and the bankrupt should not, as against bis landlord, be allow- 
ed to employ attorneys at the latter's expense, nor likewise should 
either his receivers or trustées. Authorities to support thèse conclu- 
sions might be cited almost without number ; indeed, no more salutary 
rule can be invoked and enforced in the administration of the Bank- 
ruptcy Law than that vested rights shall be disturbed as little as pos- 
sible, and that costs and expenses in the administration of the System 
shall be kept at a minimum, and assèssed only against those chargeable 
therewith. The failure to strictly adhère to thèse obvious principles 
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caused much of the abuse under- the act of 1867, and contributed 
largely to its repeal. In re Bourlier Cornice & Roofing Co. (D. C.) 133 
Fed. 958; In re Crammond (D. C.) 145 Fed. 966; In re Yoke Vitrified 
Brick Co. (D. C.) 180 Fed. 235; In re Frick, 1 Am. Bankr. Rep. 
719; In re Meis, 18 Am. Bankr. Rep. 104; Gardner v. Cook, 
Fed. Cas. No. 5,226; In re McConnell, Fed. Cas. No. 8,712, supra; 
In re Hambright, Fed. Cas. No. 5,973, supra; Collier on Bankruptcy 
(lOth Fd.) 837, and cases cited, and page 885, and cases cited. Noth- 
ing can be more pernicious than the inauguration of a System whereby 
bankrupts may secure the benefit of the law at the expense of their lien 
creditors. 

The suggestion is made that the landlord's lien should not relatively 
occupy the status of a lien by trust deed, for the reason that as to 
the former, légal proceedings hâve to be inaugurated to enforce it, and 
hence that the same should occupy no other or différent position from 
that of the lien of a judgment. This view, is not, in the opinion of the 
court, Sound. The lien of a judgment covers the estate of a bankr upt 
generally, and not spécifie property, as that of the lien of the landlord, 
which attaches without the institution of any légal proceeding, and 
from the moment property of the bankrupt is placed upon the land- 
lord's premises. Moreover, while such lien may be enforced by dis- 
tress or levy, still the issuance of such process is not necessary where 
the estate of the debtor is being administered in bankruptcy. The 
court takes judicial notice of the lien given by the state statute. This 
has been the uniform practice in this district since the décision of 
Chief Justice Chase, under the Bankruptcy Act March 2, 1867, c. 176, 
14 Stat. 517, in Re Wynne, Fed. Cas. No. 18,117, a leading case on 
the subject of landlord's rights. 

The several schemes of distribution hereinbefore referred to will 
be remitted to the référée, to reform the statements of costs in accord- 
ance with thèse views. 



UNITED STATES, to Use of WOOD, v. UNITF:d SURETT CO. et al. 

(District Court, N. D. Callfornla, Second Division. June 8, 1914.) 

No. 15,376. 

L Kefebence "©=3100— Repoet and Findings — Opebation and Effect— 
Ageeembnt of Parties. 

Where the stipulation of the parties, upon which a référence was or- 
dered, authorized the commlssioner or référée not only to take évidence, 
but to report his flndlngs of fact and conclusions of law thereon, vi^ith no 
provision either in the stipulation or the court's order for a review by 
the court of such referee's rulings on évidence or matters of procédure, 
such référence was more than the ordlnary référence to a master in a 
suit in equity, and constituted the référée a judge pro hac vice, with 
power, except for entry of judgment, as ample for the conduct of the 
trial as If the case were being tried by the court, and his report or 
détermination was not subject to be set aslde, except for want of évidence 
to sustain his flndlngs, or manifest error in his conclusions of law. 

[Ed. Note.— For other cases, see Référence, Cent. Dig. §§ 157-168; 
Dec. DIg. <S=3lOO.] 

»—■ ■ ■ — — -.. . — . ■ „ ,,...■..,- I— I II. Il ■ ..■ 

^3:r>Fcr other cases see same topic & KEY-NUMBER In ail Key-Numbered Digrests & Indpjces 
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2. Mechanics' Liens ®=»268 — Suit to Fokeclose — Notice oï Pendekct— 

juhisdictionai, cliaeacteb. 

The absence, In an action to enforce a niechanlc's lien, of lormal publi- 
cation ot notice of the pendeney of tbe action to other clalmants, is not 
jurlsdlctional, and the statute is satisfled wlière there is no showing 
that any claimant bas failed to receive notice In time to Intervene. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 493; 
Dec. Dig. ©=5268.] 

3. Mechanics' Liens ®=35 — Statute— Constbuction. 

A mechanic's lien statute should receive a libéral, rather than a nar- 
row and technical, construction, in view of the class of persons for 
whose benefit and protection it was passed. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 3, 5 ; 
Dec. Dig. ®=>5.] 

In Equity. Action by the United States, for the use of F. C. Wood, 
against the United Surety Company and others. On exceptions to the 
referee's findings and report. Exceptions overruled. 

See, also, 192 Fed. 992. 

Frank H. Gould, of San Francisco, Cal., and Frank Freeman, of 
Willows, Cal, for plaintifif. 

Brittain & Kuhl, of San Francisco, Cal., ipv défendants. 

VAN FLEET, District Judge. [1] The proceedings at the trial 
before the commissioner or référée in this case are not open to review 
by this court to the extent sought by the exceptions filed to his findings 
and report. The stipulation of the parties, in conformity with which 
the order of référence was made, authorized that officer, not only to 
take the évidence, but to report his "findings of fact and conclusions 
of law" thereon, with no provision either in the stipulation or the order 
for a review by the court of his rulings on évidence or on matters of 
procédure. Such a référence is something more than the ordinary 
référence to a master in a suit in equity. It constitutes the référée 
a judge pro hac vice, with power as ample for the conduct of the trial 
and rulings on ail questions arising therein, excepting only for entry 
of judgment, as if the cause were being tried by the court itself ; and 
the report or détermination of such an officer is not subject to be set 
aside by the court, except for a want of évidence to sustain his find- 
ings or manifest error in his conclusions of law. As said in Kimberly 
V. Arms, 129 U. S. 512, 524, 9 Sup. Ct. 355, 359 (32 L. Ed. 764) : 

"A référence, by consent of parties, of an entire case for the détermination 
of ail Its issues, though not strictly a submission of the controversy to 
arbltration — a proceeding which Is governed by spécial rules — is a sub- 
mission of the controversy to a tribunal of the parties' own sélection, to 
be governed in its conduct by the ordinary rules applicable to the administra- 
tion of justice in tribunals established by law. Its findings, like those of an 
indépendant tribunal, are to be taken as presumptively correct, subject, in- 
deed, to be reviewed under the réservation contained in the consent and or- 
der of the court, when there bas been manifest error in the considération 
given to the évidence, or in the application of the law, but not othervvise." 

See, also, Davis v. Schwartz, 155 U. S. 631, 636, 15 Sup. Ct. 237, 
39 L. Ed. 289; Westall v. Avery, 171 Fed. 628, 96 C. C. A. 428; Unit- 
ed States V. Ramsey (C. C.) 158 Fed. 488. 

i,^^isT^OT Other cases see sarae topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



IN RE LENWEATEE 987 

[2, 3] Within thèse principles, the exceptions hère interposed, so far 
as they may be considered, must be overruled. It cannot be justly 
said, I think, that as to any one of the various findings covering the 
daims of the différent laborers and materialmen there was such a lack 
of évidence substantially tending to sustain it as to leave it without sup- 
port. Nor do I regard the conchisions of law of the commissioner 
recommending a judgment for plaintiff as based upon an erroneous 
construction of the statute involved. The absence of a formai pub- 
lication of notice of the pendency of the action is not jurisdictional 
(United States, etc., v. United Surety Co. [D. C] 192 Fed. 992) ; and 
where, as hère, there is no showing that any claimant has failed to 
receive notice in time to intervene, I think the statute is satisfied. 
Having in view the class of persons for whose benefit and protection it 
was passed, the statute should receive a libéral rather than a narrow 
and technical construction. On this question I fully concur in the 
views expressed by the Circuit Court of Appeals for the Third Cir- 
cuit in the very récent case of Vermont Marble Co. v. National Surety 
Co. et al., 213 Fed. 429, 130 C. C. A. 65 (March term, 1914). In that 
case, considering the same provision for notice and its relation to 
other and apparently inconsistent provisions of the act, it is said : 

"The gênerai purpose of the act, thus clearly recognlzed, Is not to be ob- . 
structed or deprived of its efficlency by a subsldiary provision In the same 
act, which, though presumably Intended to increase, and not diminlsh, the 
protection glven to the elass of persons described, nevertheless. If construed 
as mandatory and jurisdictional, and not merely directory, serlously Impairs 
the rlght conferred upon that class, and deprives persons fumishing mate- 
rials and labor for the construction of public works of the full measure of 
protection previously accorded them In the body of the act." 

And it was held that the absence of a fermai publication within 
the time specified, when actual notice was had, did not defeat the 
action. 

In accordance with thèse views, the exceptions to the report of the 
référée will be overruled, and a judgment entered on the findings as 
therein recommènded. 



In re LENWEAVER. 

Plstrlct Court, N. D. New York. October 11, 1915.) 

Bankeuptct <®=»4i5— Dischabge— Mastee's Repobt— Findings I 

A report of a spécial master on objections to a bankrupt's discharge, 
with findings that when under examînation he refused to answer ques- 
tions, and that he had retalned certain moneys, will be referred for 
spécifie and definlte findings as to whether he had refused to answer 
any material question approved by the court, within Bankr. Act July 1, 
1898, c. 541, § 14b, subsec. 6, 30 Stat 550 (Comp. St 1913, § 9598), whether 
he knowingly and fraudulently concealed from Ms trustée any property 
belonging to hls estate in bankruptcy within section 29b (Comp. St. 1918, 
§ 9613), and, if so, what property, and whether during the four months 
immediately preceding the filing of his pétition he had transferred or 

<g:;3For other cases see same topiç & KBY-NUMBER in »11 Key-Numbered Digest» & Indexe» 
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concealed any of his property with Intent to hlnder or defraud hls 
creditors within section 14b (4). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 698-708, 
719, 723, 724, 726, 728; Dec. Dig. ®=9415.] 

In Bankruptcy. In the matter of Edward P. Lenweaver, bankrupt. 
Application for confirmation of report of spécial master to whom 
spécifications of objection were referred, and who reports that the 
bankrupt is not entitled to a discharge. Matter referred back for 
spécifie and defînite fîndings. 

Campbell & Woolsey, of Canastota, N. Y., for objecting creditors. 

Edward C. Hyle, of Syracuse, N. Y., for bankrupt. 

RAY, District Judge. The spécial master to whom this matter was 
referred finds and reports that the bankrupt, when under examination, 
refused to answer questions, but does not find that such questions were 
material. As to retaining money, the spécial master finds that certain 
moneys hâve been retained by the bankrupt and not paid over ; but he 
fails to find whether or not such moneys were concealed from the trus- 
tée in bankruptcy. 

Under section 14b, subd. 6, to justify the refusai of a discharge on 
the ground of a refusai by the bankrupt to answer questions, it must 
appear that in the course of the proceeding in bankruptcy, and while 
being examined, of course, the bankrupt refused "to answer any ma- 
terial question approved by the court." It must appear that the court 
(référée in this case) approved the question propounded, and that then 
the bankrupt refused to answer, and that such question was material. 

Under section 29b, it must appear thàt the bankrupt knowingly and 
fraudulently "concealed while a bankrupt, or after his discharge, from 
his trustée, any [some] of the property belonging to his estate in bank- 
ruptcy." If this bankrupt had in his possession property belonging 
to some third person, it would not deprive him of a discharge that 
hé did not deliver it to such third person. Under section 14b (4), 
a diseharge will be refused if the bankrupt, "at finy time subséquent 
to the first day of the four months immediately preceding the filing of 
the pétition, transferred, remôved, destroyed, or concealed * * * 
any of his property with intent to hinder, delay or defraud his credi- 
tors." 

As the findings and report of the spécial master are not spécifie and 
definite on thèse subjects or questions, the matter will be referred back 
to the spécial master to make and report more specifically, viz. : (1) 
What were the questions which the bankrupt refused to answer, and 
were they or any of, them, rriaterial, and were they first approv- 
ed by the court at or during the examination? (2) Did the 
bankrupt knowingly and fraudulently conceal while a bankrupt 
from his trustée in bankruptcy any of the property belonging to 
his estate in bankruptcy, and, if so, what property? and (3) during 
the four months immediately preceding the filing of the pétition did 
the bankrupt transfer, remove, destroy, or conceal any of his property 
with intent to hinder, delay, or defraud his creditors ? 

©=>For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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In view of the spécifications of objection to the discharge on file, it 
is impossible for this court to make a just and proper détermination 
until the master has made and reported spécifie findings, the one way 
or the other, on thèse questions. I assume the omission was inad- 
vertent, but, nevertheless, as the report and findings now stand, the 
conclusion of the spécial master that a discharge should be refused 
cannot be sustained. 

There will be an order accordingly referring the matter back to the 
master for spécifie and definite findings as indicated. 



In re STULTZ BROS. 

(District Court, S. D. New York. June, 1915.) 

Bankbuptct <g=348 — Pkefeeences — Assignbd Checks fob Wages. 

One wbo eashes checks given by a bankrupt to Ma workmen for wages 
Is entltled to a préférence as an assignée of tbe clalms for wages ; the 
checks unpaid net discharglng the debts for whlch they were given. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. <S=»348.] 

In Bankruptcy. In the matter of Stultz Bros., bankrupts. On 
review of referee's décision on claim of John Bentz for priority. Re- 
versed, and claim allowed. 

A. M. Levine, of New York City, for claimant. 
Albert M. Levy, of New York City, for trustée. 

AUGUSTUS N. HAND, District Tudge. This is a proceeding to 
review the décision of the référée in bankruptcy, who held that the 
claim of John Bentz was not entitled to priority. The claimant cashed 
checks of the bankrupt, which the latter gave his workmen in payment 
for their wages. The bankrupt had asked Bentz to cash checks for 
his workmen, and to keep the checks for two or three days, and had 
then promised to make them good. This arrangement was carried 
eut for some time, but finally checks amounting to $270.83, which 
had been cashed, were not made good, and remained tmpaid at the 
time of adjudication. 

I am clear that the créditer can establish no right to a préférence on 
any theory of subrogation because he did not stand in the position 
of a surety toward the workmen. Upon another theory, how- 
ever, he seenis to be entitled to préférence. The workmen them- 
selves were entitled to hâve their wages, which the checks represented, 
paid in préférence to gênerai creditors. The Circuit Court of Appeals 
of the First Circuit, in the case of In re Worcester County (C. C. A., 
Ist Cir.) 4 Am. Bankr. Rep. 496, 102 Fed. 814, 42 C. C. A. 637, said, 
in discussing a claim for a préférence which had been reduced to a 
note : 

"In bankruptcy, it is of no conséquence whether proof was made of the 
original account or of the note. * * * Taking a note does not discharge 
an original debt, which has any privilèges, and either might be proved. Such 
is the law of the fédéral courts. * ♦ * " 

©ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The Suprême Court likewise held in The Kimball, 3 Wall. 37, 18 
L. Ed. 50, that a lien in admiralty upon a ship was not discharged by 
taking a note for it. I can see no différence between a note and a 
check, except in f orm. A check is really a domestic bill' of exchange, 
upon which the liability of the drawer is the primary liability, unless 
it is accepted by the bank, and the bank is under no obligation to the 
payée, though it may be to the drawer, to accept the paper. 

Thus it is clear in the présent case that the checks in the hands 
of the workmen would bave in no wise altered the nature of their 
claims, and they could hâve proved them and claimed priority, as 
they were for wages. Bentz purchased the checks, and was nothing 
more than an assignée of the several choses in action held originally 
by the workmen for their wages, except that the law marchant gave 
him certain additional rights against the workmen, who had indorsed 
the checks as well as against the bankrupt who made them. That 
an assignée of a claim for wages stands in the shoes of the assigner 
and is entitled to ail rights of préférence was settled by the Suprême 
Court in the Case of Shropshire, Woodliff & Co., 204 U. S. 189, 27 
Sup. Ct. 178, 51 L. Ed. 436, 17 Am. Bankr. Rep. 77, where Mr. 
Justice Moody said : 

"The priority Is attaohed to the debt, and not to the person of the creditor ; 
to the claim, and not to the claimant." 

For thèse reasons the référée must be reversed, and the claim of 
Bentz for $270.83 adjudged to be entitled to priority. 



STEVENSON et al. v. FOX et al. 
(District Court:, S. D. New York. October 4, 1915.) 

COPTEIQHTS <S=362— TBANSLATION— INFRINGEMBNT IJPON PltlOB COPTEIQHTBD 

Teanslation. 

A translater and movlng plcture producer hâve the rlght to make and 
use an Independent translation from an original French play, with such 
modifications as their own ingenuity may suggest, but liiay not transfer 
Into their adaptation variations from and additions to the French play, 
original mth another translater and producer, who flrst translated and 
used the French work, copyrighting it in the United States. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 58; Dec. 
rwg. <S=62.] 

In Equity. Suit by Kate E. Stevenson and the Selig Polyscope Com- 
pany against William Fox and the Fox Film Corporation. On com- 
plainants' motion for temporary injunction. Injunction to issue. 

The complaint allèges: That N. Hàrt Jackson translated into the 
English language and made an original adaptation for the stage of 
the drama "Les Deux Orphelines," by D'Ennery and Cormon, under 
the title "The Two Orphans." That the said translation was duly 
copyrightëd by said N. Hârt Jackson on the Ist day of February, 1875. 
That the said copyright in the said play was renewed by Frances W. 
Jackson, the widow of N. Hart Jackson, and after the securing of such 

<Ê=For other cases see aamo topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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renewal she duly assigned sàid renewal of copyright to the complain- 
ant Stevenson. That thè défendants hâve reproduced in motion pic- 
tures the said translation, and adaptation by N. Hart Jackson. 

Nathan Burkan, of New York City, for complainants. 
Saul E. Rogers, of New York City, for défendants. 

LACOMBE, Circuit Judge. Défendants undoubtedly had the right 
to make an independent translation of their own from the original 
French play, with such modifications as their own ingenuity might sug- 
gest. They had no right, however, to transfer into their adaptation 
variations from and additions to the French play which were original 
with Jackson, who first translated it and copyrighted it hère. They 
insist that they took their whole scénario from a book published in 
this country in English and not copyrighted. That book, however, 
contains altérations from and additions to the original French play, 
which first appear in Jackson's copyrighted version. In the absence 
of any proof from the man who produced that book that he took it 
wholly from the French version, without conveying into it any of 
Jackson's original work, it is a fair inference that defendant's scénario 
dérives from Jackson, and not from the original source. 

As to the renewal, the widow of Jackson was the proper person to 
apply for it under the statute in force when application was made. 
As the record now stands,^ plaintifï seems entitled to an injunction 
against the production of any of Jackson's original work in the way of 
variation or addition. Apparently there is not much of this, and it 
could presumably be eliminated. Therefore the injunction will be sus- 
pended for 40 days, to give défendants opportunity to make necessary 
changes, or to review this décision on appeal. The record being short, 
and the appeal, if taken, a preferred cause, it can easily be heard in 
the Circuit Court of Appeals before the expiration of that time. 

Order accordingly for injunction, upon plaintifï giving a bond for 
$2.500. 



CONTINO T. WILMINGTON STEAMBOAT CO. 

(District Court, D. Delaware. December 24, 1914.) 

No. 864. 

Collision i®=95 — Steameb and Small Boat — Fault. 

Two Italian men and a boy in a row-boat on the Delaware river were 
caught in a sudden storm and given a Une by a motor launch, which 
towed them into Christiana creek, on the way to Wilmlngton. A steamer 
entered the creek 500 feet behind them, and when about a half mile uy 
the creek, as the launch turned to enter the canal on the south side, 
overtook them and in some manner the two men went overboard from the 
row-boat and were drowned. Held, on conflictlng évidence, that the 
steamer struck and parted the tow-line and came into collision with the 
row-boat, and although it was not overtumed the two men were either 
thrown, or in extremis jumped overboard ; that the steamer was in 
fault for negligently or recklessly overrunning the smaller boats, when 
it could hâve reduced speed or passed them safely, the channel being 250 

C=s)For other cases see sama toplo & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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feet wlde; that the launch was also in fault for not fceeping better 
watch of the steamer and keeping out of her way; that the men in the 
row-boat, who were In tow and had no control over the movements o£ the 
launch, were not in fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202 ; Dec. 
Dlg. <®=595.] 

In Admiralty. Suit by Giovanni Contino, administrator of Andréa 
Contino, deceased, against the Wilmington Steamboat Company. De- 
cree for libelant. 

Léonard ,E. Wales, of Wilmington, Del., for libelant. 
John F. Lewis and Francis C. Adler, both of Philadelphia, Pa., for 
respondent, 

BRADFORD, District Judge. This is a libel in personam by Gio- 
vanni Contino, administrator of Andréa Contino, against the Wilming- 
ton Steamboat Company for the recovery of damages for the death 
of the décèdent alleged to hâve been caused by neghgence in the navi- 
gation of the steamboat City of Philadelphia while owned and operated 
by the respondent. The évidence is voluminous and. conflicting and ail 
of it has been examined by the court in connection with the briefs of 
the proctors for the respective parties. On the most careful consid- 
ération I. hâve been able to give the case I bave reached the conclu- 
sion that the libelant is entitled to a decree for damages on the ground 
that the décèdent, without fault on his part, came to his death through 
négligence in the opération and management of the steamboat. The 
story told by the witnesses for the libelant is more reasonable and nat- 
ural and in accord with the inhérent probabilities of the situation than 
the account given by those testifying for the respondent. Indeed, the 
improbability of the correctness of many of the statements of the latter 
is so strong as well-nigh to render them incredible, even in the absence 
of directly opposing évidence. Among the facts touching which there 
is no dispute, or the proofs of which are so satisfactory as to leave 
no room for substantial doubt, are the f ollowing : The gasoline launch, 
Mary R., of about eight horse-power, left Pennsgrove, New Jersey, 
for Wilmington, Delawàrë, about half past four o'clock in the after- 
noon of Sunday, July 21, 1912 ; her owner, Henry A. Blackwell, Sr., 
managing the engine, and his son, Henry, having charge of the steering 
wheel which was located in the bow of the launch. In addition to the 
Blackwells there was on the launch a pleasure party consisting of two 
young men, five young women and a boy. The launch was about 
twenty-two feet long and seven and one-half feet wide, and was pro- 
vided with a canopy top and canvas curtains. At the time the party 
left Pennsgrove the weather was clear, but while the launch was pur- 
suing a diagonal course from that place toward Edge Moor those on 
board observed a slorm approaching from the west, and shortly the 
sky became overcast and the wind and water rose; and when the 
launch was nearing the Delaware side of the river and at a point nearly 
opposite Edge Moor they saw a row-boat of about the same size as 
the launch with three Italians in it, — two men and a small boy — who 

®=3For other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 



CONTINO V. WILÎMINGTON 8TEAMBOAT CO. 993 

were calling and beckoning for assistance. The two men were Andréa 
Contino whose administrator is prosecuting this suit, and Frank Velino, 
both of whom were drowned later that afternoon. The boy was Joseph 
Cavallo, one of the witnesses for the libelant. The launch being thus 
hailed went to the row-boat and passed its own line, — a three-quarter 
inch manilla rope, which had been used during a season, — to the ItaHans 
who made it fast to the row-boat, the length of Hne between the 
launch and the row-boat being from twenty to twenty-five feet. About 
the time the launch picked up the row-boat the steamboat was seen 
from the former a considérable distance up the river. The launch 
proceeded with her tow to and into the mouth of the Christiana creek 
where the tow-line between the two boats was shortened to about 
twelve or fifteen feet to enable the launch better to control the move- 
ments of her tow, and Blackwell, Sr., warned those on the launch to 
watch out for the steamboat. The wind and rain continued to increase, 
and when the launch with its tow had nearly reached a point in the 
channel of the creek opposite the old government light-house, at the 
inner end of the jetty, the storm broke with violence. The wind was 
approximately from the northwest and unusually high. The rain fell 
in torrents accompanied by thunder and lightning. The steamboat 
reached the mouth of the creek about 5:19 p. m., some three or four 
minutes after the storm had burst in its severity at or near Edge Moor, 
and reducing her speed followed the middle of the channel toward Wil- 
mington. When she reached a point where her bow was probably about 
her own length above the light-house she first saw directly before 
her in the channel, which extends at the width of two hundred and 
fifty feet to a point above the railroad bridge, the launch with its tow 
about five hundred feet distant. Hère begins a material divergence 
in the évidence. There is testimony for the respondent to the effect 
that as soon as the steamboat saw the launch and her tow she gave a 
danger signal and stopped her engines for a very short time, probably 
not exceeding half a minute ; that imraediately thereafter the launch 
with its tow, either before or after a signal of two blasts from the 
steamboat, directed its course to starboard and passed entirely beyond 
the northerly side of the channel, the steamboat starting up her engines 
and continuing to follow the channel practically along its center ; that 
although the steamboat closely watched the launch and its tow nobody 
was seen in the row-boat; that when the steamboat reached a point 
nearly abreast of the launch and a little below but nearly opposite 
the mouth of Lobdell's canal, which opens on the south side of the 
creek, the launch suddenly tumed to port and went across the bow 
of the steamboat, about at right angles to the line of the channel ; that 
at the time the launch took this turn the row-boat became separated 
from her ; that the steamboat passed between the launch on her port 
and the row-boat on hèr starboard side, clearing the former by from 
forty to fifty feet and ihe latter by from one hundred to one hundred 
and fifty feet, approximately ; and that nobody was in the row-boat. 
On the évidence there can be no reasonable question that the three 
Italians were in the row-boat and continued in it until after the launch 
with its tow had entered and was proceeding up the channel of the 
226 F.— 63 
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creek. If either before or after the steamboat sighted the launch and 
her tow the three Italians had during the raging of the storm jumped 
from the row-boat into the water, in ail human probability the boy Ca- 
vallo would not hâve been found alive on the southerly side of the 
creek, but woiild hâve shared the fate of his older and stronger com- 
panions. Further, although the launch and her tow were in f ull view 
of and were watched by a number of persons on the steamboat from 
the time they were first sighted until the steamboat passed between 
them, not one of them has testifîed to seeing the Italians or any of 
them jump overboard; nor has anybody testified to seeing any of the 
Italians jump or fall from the row-boat while in any position assigned 
to it by the witnesses for the respondent. Yet it cannot reasonably be 
questioned that during the storm two of the three Italians including 
the libelant's décèdent jumped or fell from the row-boat into the creek 
and were drowned. But when, where and how did the catastrophe 
happen? The respondent's witnesses utterly fail to throw light on the 
subject. It is well-nigh inconceivable that any of the Italians should 
hâve jumped out of the row-boat if the account given by those wit- 
nesses as to the relative positions of the steamboat and aie row-boat 
at the time the steamboat passed between the launch and the row-boat 
is to be believed. That the Italians were excited and alarmed when 
found ofï Edge Moor on the approach of the storm is beyond ques- 
tion. But after they were taken in tow by the launch and were un- 
der its control and protection there was nothing, if credence is to be 
given to the évidence for the respondent, to cause them or any of them 
to jump into the water. The instinct of self-preservation would hâve 
restrained them from so doing. According to that évidence the row- 
boat at the time the steamboat came abreast of her was to the north 
of and wholly beyond the northerly side of the channel and àt a 
distance of from one hundred to one hundred and fifty feet from the 
steamboat, and it is absurd to assume that with that distance between 
the boats and the steamboat proceediiig, not toward the row-boat, but 
up the channel, the Italians, or any of them, should hâve left a place 
of comparative safety and jumped into the jaws of death. The proctors 
for the respondent hâve in their brief, under the heading "The Real 
Cause of the Disaster," advanced the following theory to account for 
the fact that two of the Italians jumped into the water : 

"The steamboat passed between the launch and the skiff, close to the stern 
of the launch, but with the skiff safely on the port [starboard] side. The 
launch increased Its distance from the steamboat and passed into the canal 
while the storm from the northwest blew the skiff doser toward the steam- 
boat. The men jumped out, leaving the boy rémaining, and the steamboat 
passed between the launch and the skifC,'^ etc. 

The vice inhérent in this theory, if the words "blew the skiff doser 
towards the steamboat" are intended to convey the idea that the wind 
blew the row-boat into close or impiediate proximity to the steam- 
boat, is that not only is it unsupported bythe évidence, but on the 
évidence adduced by the respondent involves a physical impossibility. 
As before stated, the évidence for the respondent ia to the effect 
that when the steamboat came about abreast of the launch and her 
tow they had separated and while the launch was on the port side 
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of the stemboat some f orty or fifty f eet distant, the row-boat was 
on the starboard side at the distance of from one hundred to one 
hundred and fifty feet from the steamboat. The portion of the 
channel in which the steamboat w^s at that time runs a little to the 
north of west and south of east, afld the wind was from the north- 
west, and consequently , blew diagonally across the creek. Had the 
steamboat at that time been following the course of the channel, thé 
wind would hâve been on her starboard bow; but having ported her 
helm in order to avoid colliding with the launch, she had so far swung 
to starboard as to be practically sailing in the.eye of the wind, and 
going ahead at the speed of about six miles an hour. Under thèse 
circumstances it was palpably a physical impossibility that the row- 
boat should hâve been driven by thàt diagonal wind into close or 
immédiate proximity to the steamboat or to any point so near to her 
as to induce the Italians to jump overboard. 

Ail the witnesses for the respondent who testified as to the position 
of the steamboat, the launch and the row-boat with respect to each 
other and the channel of the creek, and as to controlling conditions 
and occurrences, immediately before and at the time the steamboat pass- 
ed between the other twa boats, were employed on or officially connect- 
ed with the steamboat. There is, of course, nothing unnatural in this. 
Passengers could hardly be expected in the midst of the storm un- 
necessarily and without any reason to occupy the decks and move 
around the boat as is usual in good weather. The fàct, however, 
remains, that ail the witnesses for the respondent on thèse vital mat- 
ters were officiais or employés of the steamboat. The proneness of 
those employed on or in the navigation of vessels to "swear by the 
ship" in maritime causes involving alleged nautical fault, even at the 
expenseof indulging in ç^reless and reckless testimony, is proverbial. 
It has been fully exemplified in this case. Mangerbach, a deck-hand 
on the steamboat, stated that when the launch crossed the bow of 
the steamboat it was one hundred to one hundred and fifty feet "ahead 
of us," and that.when the steamboat came abreast of the launch the 
latter was "about fifty feet on . our port bow" and the row-boat 
"about onè hundred feet on our starboard bow." Kane, pilot on the 
steamboat, states that thci launch crossed the bow of the steamboat at 
least two hundred feet ahead of the latter vessel ; that, notwithstanding 
that distance, the steamboat ■ had : to change its course to avoid colli- 
sion with the launch; that when 'the steamboat came abreast of the 
launch and the row-boat, the launch was at the distance of twenty- 
five or thirty feet, and "probably more," on the port side, and the 
row-boat. JînOre than^ one hundred feet to starboard. Dolbow; mas- 
ter of the steamboat, states that "I passéd the launch on my port 
hand about fifty feet, leaving the skiff to the northard, or my right or 
starboard hand, about onè hundred or one hundred and fifty feet 
away"; that :as the launch crossed the bow of the steamboat it was 
"abôut'fifty feet ahead of us"; that "on aline from where the launch 
made the sheer, across our bow, we will say .fifty feet ahead of us, the 
launch was over to the starboard end of the channel, and when she 
maâe this sheer and when she started to come across the^-launch [row- 
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boat] reniained on the north side of the creek and she [launch] came 
across our bow, we will say, about fifty feet ahead 6f us." He further 
testified: "X. 231. When the launch took that sudden sheer it was, 
approximately, fifty feet ahead of your boat and at least one hundred 
feet to the starboard of your boat? A. Yes." 

If at the time the launch crossed the bow of the steamboat the 
former had been disconnected from the row-boat and was two hun- 
dred feet or one hundred to one hundred and fifty feet ahead of the 
steamboat, it is too clear for discussion from the évidence on the 
part of the respondent, if given credence, as to the direction in which 
the launch was moving and her rate of speed, that the launch would 
when the steamboat came abreast of her bave been much further than 
fifty or sixty feet to the port of the steamboat, and there would hâve 
been no occasion for a change of course by the steamboat "to avoid 
collision with the launch." Further, if, as stated by Dolbow, the 
launch was at least one hundred feet to the starboard of the steam- 
boat and approximately only fifty feet ahead of her when, as al- 
leged, the launch "took that sudden sheer," it would hâve been im- 
possible for the launch to be about fifty feet ahead of the steamboat 
when crossing her bow. Thèse are instances of reckless and unre- 
liable statements on vital points and are of a nature seriously to affect 
the crédit of those making them and deprive of probative force their 
statements on other material points even in the absence of opposing 
testimony. It is unnecessary at this point to multiply instances of 
inconsistencies, improbabilities and impossibilities disclosed in the 
testimony of those connected with the steamboat. If it were true, 
as stated by witnesses for the respondent, that the steamboat did not 
collide either with the launch or with the row-boat, or break any 
towing line between them, and that in passing between the launch and 
the row-boat it cleared the former by about fifty feet and the latter 
by from one hundred to one hundred arid twenty-five or one hundred 
and fifty feet, it would seem there was nothing for the master to re- 
port to the manager of the Wilson line on the day next f ollowing 
the disaster; and nothing to cause on that day any réport on the 
books of the line that "we had hit a yawl or a launch coming in the 
creek," or to cause the witness Wilson to refer to the row-boat in 
question as having been identified as "being the one that was in the 
collision," or "in the trouble," or to afford Dolbow an opportunity on 
the morning next following the collision to read in the papers that 
the steamboat had collided with the skiff and two men had been drown- 
ed. But there is direct and positive testimony, which has not been 
overthrown, to the efïect that the steamboat passed between the 
launch and the row-boat within only a f ew feet of the former, break- 
ing the tow-line, striking the row-boat and jarring or jolting the two 
older Italians from it or causing them while in extremis to jump 
from it into the water with fatal results. Blackwell, Sr., the owner 
of the launch, states that he saw the steamboat pass within eight 
feet of the stern of the launch ; and that the steamboat was "across 
our stern in a diagonal position." Mary H. Brennan, one of the oc- 
cupants of the launch, states, in substance, that she was sitting in the 
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stern of the launch, where the curtain was open, and stayed there 
until the launch reached the canal ; that she saw the steamboat coming 
up and its bow struck the row-boat "slanting ways," a glancing blow 
on the left side; that when the row-boat was hit it seemed to her 
that the men were thrown eut; that the tow-line between the launch 
and the row-boat was broken as the latter was hit ; and that the row- 
boat was not capsized by the collision. The witness Myers who was 
on the launch states in effect that he was standing in the stern of that 
boat as it proceeded up the creek; that the steamboat was coming 
"straight in the channel" ; that he saw it hit the row-boat "on a slant" ; 
that at that time the three Italians were in the row-boat ; that to the 
best of his knowledge the jar of the contact between the steamboat 
and the row-boat knocked the two men out who were drowned ; that 
the steamboat broke the tow-line between the launch and the row- 
boat, which was about fifteen feet long; and that the row-boat did 
not capsize. The witness Pierce, who also was on the launch, states 
that he was standing on its stern until the row-boat was hit by the 
steamboat; that it appeared to him that the men were knocked out 
of the row-boat ; that he did not see the row-boat capsize ; that the 
steamboat passed so close to the launch "you could touch it right with 
your hand" ; and that the steamboat did not stop after the collision. 
Joseph Cavallo, who was between thirteen and fourteen years old at 
the time of the catastrophe and was in the row-boat, states, in sub- 
stance, that it was raining hard and getting dark, and Andréa Contino 
and Frank Velino were under an umbrella in the row-boat, and that 
he was sitting in a small closet or recess in its bow; that he saw 
the steamboat and its lights, and told his two companions who com- 
menced to halloo; that the steamboat was then quite near the row- 
boat; that his companions jumped into the water; that Andréa 
jumped first and then Frank ; that he hallooed to Frank, "You leave 
me by myself ;" that the steamboat was then about six feet from the 
row-boat; that he did not jump into the water because "there was 
a rope that got around my feet and that rope pulled me back in the 
row-boat, and the big boat [steamboat] passed just at the time" ; that 
the steamboat struck the row-boat "on a slant way"; that after his 
companions had jumped into the water "I turned around and I saw 
them in the water, but I only saw their heads in the water" ; that he 
never saw them any more; and that after hitting the row-boat the 
steamboat kept right on without stopping. On the question of the 
création of liability it is wholly immaterial whether Andréa Contino 
was jarred or jolted from the row-boat into the water, or jumped over- 
board while in extremis. 

An effort has been made on the part of the respondent to discrédit 
Cavallo's accoUnt of the disaster by the production of évidence as 
to what he said or omitted to say with référence to it on the evening 
of its occurrence. In this connection his youth, his ignorance or im- 
perfect knowledge of the English language, and his physical and mental 
condition at that time should not be overlooked. Cavallo states that 
after the steamboat struck the row-boat he was so scared he could 
not remember whether it passed along the right or left side of the 
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steamboat, but that it went over near the shore and "I jumpèd over 
the water and there was a lot of water there and high grass where 
I jumped"; that then "I went one place and there found another. I 
went another place and there was another, and then there was no- 
wheres else to go and so I climbed up a tree" ; that he saw another 
beat and commenced to halloo and "they came in and got me"; and 
that before he was rescued "I was on a little track; then I went on 
top of the little bank and from the little bank I went in water and 
grass." Neal, who was on the sloop Delaware at the time of the 
catastrophe, testifies to the effect that Cavallo was picked up when 
the storm had abated on the south side of the creek in the "reeds and 
splatter-docks" in water up to his neck; that he looked about eleven 
or twelve years old ; that what attracted attention to him was his ex- 
clamation, "Oh, Oh ;" that he said nothing as to how he came to be 
in the water; that "when he came to himself" he was asked about 
"any men being drowned" and "he just pointed his hand down, He 
couldn't say anything, he was so excited." Appleby, also on the Dela- 
ware, States that Cavallo's "chest was heaving like — he was talking in 
broken English like. * * * We could get ail kinds of things from 
him, first one way and then another way." McNally, also on the Dela- 
ware, says : "I couldn't understand what he was trying to tell." Gal- 
lagher, also on the Delaware, states that when Cavallo was found he 
was "right in the marsh, in the splatter-docks, between the splatter- 
docks and the reeds"; that he spoke broken English; that he was 
excited and "you couldn't get any sensé out of his story at ail" ; that 
he "claimed there were two drowned," but "whether they were men 
or women we couldn't understand from him" ; and that "I took the 
boy up and handed him over to a policeman." It appears that this 
young boy was then, on the same night, instead of being removed to 
his home and cared for, taken to the police station in Wilmington, and 
there while "frightened" and "excited" and "soaking wet" subjected 
to an examination. Without pausing to comment upon the lack of 
considération displayed by the police authorities in this connection, to 
use no harsher term, it is évident that anything Cavallo in his then 
condition or on the Delaware shortly after being extricated from the 
"reeds and splatter-docks" may hâve said or omitted to say is justly 
to be subordinated in weight and importance to what he has said or 
omitted to say in his: testimony duly taken before the cOmmissioner 
in this cause. A large amount of testimony to which I attach but little, 
if any, importance, has been: introduced on each side for the purpose 
of supporting or rebutting certain statements of Cavallo as to his 
movements after the catastrophe and before he was rescued by the 
Delaware. Whether he climbed one tree rather than another, or 
climbed any tree, and whether he wandered a f ew or many hundred 
feet along or near the southerly bank of the creek, and how many 
minutes he stayed in any given place, are incidental inquiries having 
no direct bearing upon the truthf ulness of his statement that the steam- 
boat struck the row-boat and that his two companions when only a 
few feet from the steamboat jumped into the water. Whatever im- 
portance they might under any circumstances possess would arise from 
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the considération that if. he testifiediuntruthfully or incorrectly as to 
such collatéral détails it woiild or might injuriously affect or destroy 
the credibility of his testimony on the vital question whether his com- 
panions did not remain in the row-boat until they were in extremis 
by reason of the proximity of the steamboat. In this connection two 
things should be said. First, the witnesses produced against him hâve 
not broken down his testimony. He certainly was found on the south 
side of the creek after the catastrophe, and on the évidence there can 
be no reasonable doubt that the row-boat, although caused to rock and 
ship water, was not capsized by cdiitact with the steamboat, and after 
the steamboat passed by was carried by the northwesterly wind to 
the south side of the creek at a point about six hundred feet below the 
canal. Thus Cavallo within a few minutes after the collision must 
hâve reached the south side of the creek where his wanderings began. 
During the taking of the testimony Cavallo was taken down the creek 
where he pointed out a tree on the southerly side up which he had 
stated he had climbed. This tree is at the distance of about sixteen 
hundred feet from the easterly side of the canal measured eastwardly 
along the creek bank. Cavallo says : 

"I was three minutes in that tree and, then I saw on the river another boat 
and I commenced to boUer, and they came in and got me. * * • i came 
down from the tree and I was going towards the boat and the boat was eom- 
Ing towards me. * » * i ^as on a little track; then I went on top of 
the little bank and from the little bank I went in water and grass. * * * 
I tried to tell those people, but they didn't understand me; and they were 
the ones that took the row-boat that we had." 

Neal and Gallagher, who were on the Delaware, testified that if 
Cavallo had been on the southerly side of the creek, as stated by him, 
it would not hâve been possible for him to reach the point where he 
was found on account of the water and reeds. This is not only an 
unreasonable surmise but is directly opposed to the évidence. Unques- 
tionably Cavallo not only was on the southerly side of the creek but 
he was at the time of his rescue in the water and reeds. There is no 
évidence that he reached that point from any other direction than 
the southerly side of the creek. The recklessness of statement which 
characterizes the testimony of Neal and Gallagher does not commend 
them to this court as reliable witnesses. Both of them, without in- 
dulging in approximation, state with an impossible exactness that the 
distance between the easterly side pf Lobdell's canal and the place 
where Cavallo was picked up was "two tliousand and fifty-seven feet." 
And Neal states that the Delaware came to anchor on the south side 
of and outside the channel at the point marked "X N" on the map 
of the Christiana creek used in évidence; this point, according to 
the scale of the map, being about four hundred and twenty-five feet 
distant southwardly from the southerly side of the channel and five 
hundred and fifty feet from the center of the channel ; that the Dela- 
ware was just about to anchor as the steamboat passed and that the 
latter was then proceeding "right in the channel" and continued so to 
follow its center as far as he could see her. The impossibility that 
Neal on the Delaware under conditions then cxisting should know 
that the steamboat was proceeding in the middle of • or in what part 
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of the channel ïs too obvious for further comment. Later he states 
with utter inconsistency that he guessed the steamboat passed within 
thirty yards of him. Gallagher also states that he thinks the steam- 
boat from the time she came abreast of and passed the Delaware and 
until he lost sight of her was keeping in about the middle of the chan- 
nel ; and that he thinks he knows where the channel is. He then tes- 
tifies : 

"X. 145. Could you see elther slde of the creek? A. No. X. 146. How did 
y ou know where thls channel was and where It was not? A. How did I 
know where the channel was? X. 147. Tes; If you couldn't see from one 
slde of the creek to the other, how did you know where the channel was while 
the storm was on? A. We were going right down the channel, we could see 
the jetty when we came In there. After we came in there then we couldn't 
tell anythlng at ail. We took for granted that the Wllson boat was running 
in the channel, for we knew she couldn't run in any other place." 

It is hard to conceive of looser or more reckless statements with 
respect to the position and course of the steamboat in the channel 
than are contained in the testimony of thèse two witnesses. It is as 
unnecessary as it would be tedious to refer to varions contradictions 
and inaccuracies as between Neal and Gallagher in their statements. 
They hâve not, I think, in any manner or to the slightest degree im- 
paired the strength of Cavallo's évidence, either as to his movements 
and expérience on the southerly side of the creek or to the facts 
of a collision between the steamboat and the row-boat and the jump- 
ing overboard of his companions while in extremis. In the next place 
Cavallo has, as has already appeared, been fully and satisfactorily 
corroborated as to the collision and its concomitants by witnesses 
having no interest in the resuit of this case. 

How did the collision happen, and what was its cause? The ex- 
planation to be accepted as true is the one which more than any other 
reconciles conflicting testimony and accords with undisputed facts, 
reasonable and apparently truthful évidence, and the probabilities of 
the case, growing out of the weather conditions and the policy and 
intention of those respectively controlling the movements of the 
steamboat and the launch. The former was bound from Philadel- 
phia to Wilmington and, of course, it was intended that after entering 
the mouth of the creek she should pursue its channel, moving in such 
portion or portions of it as should be safe and most convenient for 
her, regard being had to the direction and force of the wind and 
to other éléments proper to be considered. By reason of the violence 
of the wind, blowing diagonally across the channel it was natural that 
the steamboat should as she proceeded bave her bow directed to 
windward to a greater or less extent in order to counteract the tendency 
of the steamboat to drift under the pressure of the wind out of the 
channel and on the southerly shore, and, other things being equal, to 
keep well away from that shore, and approximately in the middle of 
the channel. The launch had been bound from Pennsgrove to a point 
far above the place of collision. But owing to the approach of the 
storm Blackwell, Jr., who was steering the launch, states that before 
it got into the creek he decided to go into the canal. This was a 
reasonable and natural décision, and it was equally reasonable and 
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natural that he should désire and intend to reach the canal by the 
safest and most expéditions course. The distance from the Hght-house 
to the canal by way of the channel is twenty-six hundred feet, and 
it appears from the map that a straight Une lying wholly within the 
channel may be drawn from a point in it opposite the light-house to 
a point at or in close proximity to the southerly side of the channel 
about opposite the easterly side of the canal. From this it follows 
that the most direct and obviously proper course the launch could 
hâve taken from a point in mid-channel opposite the light-house to a 
point where it would hâve been most natural and convenient to turn 
out of the channel toward the south side of the creek in order to 
enter the canal was a course lying, not to the north nor to the south 
of the channel, but wrholly within it. That this was the course held 
by the launch I am satisfied by the évidence, both direct and circum- 
stantial, and this conclusion serves to explain several things which 
otherwise would be unexplained and inexplicable. That Blackwell, 
Jr., was anxious to get as directly as possible to the canal as a haven 
of safety there can be no question on the évidence, and had he feit 
any uncertainty of his ability to steer the proper course under the 
then conditions it would hâve been natural to consult Blackwell, Sr., 
who was on the launch and had been sailing the creek for the past 
twenty years. But he states he did not take orders from any one as 
to the steering and that he knew he was going for the canal. And 
his f ather says : 

"I had every confidence in my son being able to steer the beat, because he 
had been doing It so mueh." 

From a point several hundred feet to the east of the light-house the 
channel runs about west until at a distance approximately three hun- 
dred feet beyond the light-house it changes its course a number of 
degrees to the south of west and proceeds diagonally across the creek 
toward its southerly side and thence follows that side to a point a 
little beyond the canal. For about nine hundred or a thousand feet 
before reaching the easterly side of the canal the channel lies wholly 
in the southerly half of the creek and the distance between the south- 
erly side of the channel and southerly side of the creek does not average 
more than slightly above a third of the distance between the northerly 
side of the channel and the northerly side of the creek. Blackwell, 
Jr., States that from a point in the channel about opposite the light- 
house he steered the launch with its tow towards the canal; that he 
had often been there and "I knew where the canal was, and that is 
where I was heading for out of the storm ;" that he took orders from 
no one as to steering; that he knows about where the channel is and 
he followed it as nearly as he could; that from the point first men- 
tioned he went over toward the southerly side and came up the creek ; 
that ail the way coming up he was in the southerly part of the chan- 
nel ; that his position down in the bow of the launch steering was 
such with respect to the canopy and curtains that he could see ahead 
or ofï on the side, but could not see behind or within the launch; 
that from the time he came diagonally across from the point mentioned 
he continued looking on the southerly side of the creek and partly 
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ahead ; that notwithstanding the storm he could see the southerly side 
of the creek, but not the ' northerly ; that he followed thè channel 
before turning to go into the canal until he came to the point on the 
map marked "2," which according to the scale is about five hundred 
feet eastwardly from the easterly side of Lobdell's canal ; that he did 
not see the steamboat after the launch entered the creek and the tow 
line was shortened until after he got into the canal. Blackwell, St., 
States that although he was within the curtains of the launch there 
was "a place in the middle about opposite wliere I was, where the 
two awnings join, and I. looked out thrbugh that * * * some- 
times, to see what I could see"; that he was running very close 
to the southerly side; that when the steamboat passed, the launch 
was very close to the Lobdell side in the channel ; that he knows 
where the channel is, and to the best of his knowledge he was in it; 
and that the steamboat "out across the stern" of the launch about 
the point marked "2," which, as above stated, is about five hundred 
feet to the east of the canal. Mary M. Brennan states that as she 
was seated in the stem of the launch with the hind curtains up she 
saw the steamboat coming up; that it struck the row-boat "slanting 
ways" — "kinda of a glancing hit" on the port side ; that the steamboat 
did not stop but proceeded on its course; that she was sitting in 
the launch looking toward the bow of the steamboat; and that they 
had been wamed to watch out for her. Respondent's Exhibit D, 
6/4/13, represents the steamboat in contact with the port side of the 
row-boat at an acute angle, as given by the witness. Pierce states, 
in substance, that the launch after passing the light-house proceeded 
toward the south shore of the creek ; that in so proceeding the launch 
may hâve moved slightly from side to side but not enough for him 
to notice it from the stern ; that the steamboat hit the row-boat on its 
left side ; that the southerly side of the creek was visible, but not 
the northerly ; that the launch was keeping a steady course ; that this 
was apparent from looking at the shore; that the launch at the time 
of the collision was nearer to the southerly than the northerly side 
of the creek and at or about the point marked "8" or "2" on the map 
which, according to the scale, was at the distance of five hundred 
or six hundred feet below the easterly side of the canal; that the 
launch did not pull out to thç north side ; that the only time she puUed 
out was when she turned tp go into the canal ; and that the steamboat 
had "worried" those on the launch from the point "9" on the map 
ail the way to the place of collision — that being a distance, accord- 
ing to the scale, of about six hundred and fifty feet. Myers states, 
in substance, that as the steamboat approached the launch he could 
see the southerly side of the creek; that. the launch was then in the 
center of what he supposed was thé channel ; that the steamboat 
was going straight in the channel as he supposed ; that it hit the row- 
boat on the port side "on a slant" — "a slight slant"; that the collision 
occurred at or about the point marked "2"; that the steamboat after 
the collision did not stop, but dontinued on her way ; and that she 
hit the row-boat as the launch started to turn toward the canal. 
Under an adroit cross-examination, Myers, who was then twenty 
years old and had never testified before, was led manifestly as the re- 
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suit of a misunderstanding on his part, into an inconsistency of state- 
ment as to the angle at which the launch was proceeding to cross the 
channel and the bow of the steamboat. He had stated that the steam- 
boat was coming "straight in the channel" as he supposed, and hit 
the row-boat "on a slight slant" on the port side; and that he did 
not think there was any danger of collision until the launch had 
commenced to turn to go into the canal. On cross-examination he was 
asked in leading questions whether from that point the launch was 
not "headed straight across the creek towards the canal" and so 
headed that "she was about at right angles" to the course o£ the 
steamboat, and to those inquiries the witness answered "Yes, sir." 
The phrase "at right angles" was not the language of Myers, but of 
the proctor for the respondent, and the former had no conception 
of its meaning. For on re-examination he states "we didn't go straight 
across," and to the question whether the steamboat did approach the 
launch and its tow at right angles f ailed to give any responsive answer. 
On re-cross-examination the same phrase "at right angles" to the 
course of the steamboat is again employed by the proctor for the 
respondent with the same resuit as in the original cross-examination. 
Finally, at the request of the proctor for the libelant Myers repre- 
sented on paper (Libelant's Exhibit No. 6) the relative positions of the 
steamboat and row-boat at the moment of collision, showing the star- 
board bow of the steamboat in contact with the port side of the row- 
boat at an acute angle of from thirty to thirty-three degrees. That 
diagram is in conflict with the theory of the respondent but in accord 
with that of the libelant. Before the closing of the testimony Myers 
desired to correct his answers above specifically referred to, but was 
not permitted to do so, the commissioner holding that corrections 
should be promptly made. I do not deem this matter important as 
the diagram madé by Myers is a sufficient correction of those answers. 
Both direct and circumstantial évidence hâve satisfied me that the 
collision occurred in the southerly half of the channel approximately 
at the distance of five hundred feet below the easterly side of the 
canal. In the first place, an inspection of the map indicates that such 
point is the most convenient and natural at which the launch with 
its tow should direct its course directly to the canal. Owing to the 
bend in the channel to the right at that point the launch would pro- 
ceed diagonally across its southerly portion and would hâve, after 
crossing the southerly side of the channel, ample depth of water for 
its passage to the canal, and not being in the northerly portion of the 
channel would be less liable to be run into by a steamboat ascending 
the creek. In the next place, there is direct and positive évidence 
above referred to that the collision did occur approximately at the 
above mentioned point. Thirdly, the row-boat was found aground 
on the southerly side of the creek at the distance of six hundred feet 
below the easterly side of the canal. High tide at the mouth of the 
creek on the evening of the collision was approximately at 5 :50 p. m., 
and with îhe flood tide tending to carry the boat up the creek, and 
the strong wind blowing down and diagonally across the creek tend- 
ing to carry it down, and with the small distance between the row- 
boat and the southerly shore, jt is not an uimatural or improbable in- 
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ference that the boat may hâve drifted from the place of collision 
to the shore at a point about one hundred feet below. 

The darkness that prevailed during the storm evidently has been 
exaggerated by some of the witnesses. The lights of the steamboat 
were burning, but Kane says: "We had the lights turned on so we 
could see our binnacle" and that the side lights hâve to be tumed on 
"when we turn on the compass light." It was not dark enough to 
prevent the launch and her tow, although not lighted, from being 
seen from the steamboat in the midst of the storm at a distance of 
about five hundred feet. It is to be gathered from the testimony 
that the obscuration was not uniform from the beginning to the end 
of the storm, but varied from time to time. During the storm there 
was, according to the testimony of Quinn, enough light to enable 
him to see the railroad bridge at the distance of about half a mile. 

Notwithstanding the shortening of the tow-line Connecting the 
launch and the row-boat from twenty or twenty-five feet to twelve or 
fifteen feet, near the mouth of the creek, there was doubtiess in the 
condition of wind and water considérable swinging or puUing from 
side to side. Myers, according to the weight of the évidence, must 
hâve ref erred to this latéral motion in stating that, while the steamboat 
was foUowing the launch, sometimes the latter puUed out to the 
right and sometimes to the left. But this natural pulling or swinging 
under the strong cross-wind did not change the gênerai course of the 
launch in the southerly portion of the channel ; nor does Myers any- 
where say that the launch with its tow at any time pulled out of the 
channel until the final turn to go into the canal. Kane with respect 
to the launch and her tow as they were proceeding up the creek says, 
on cross-examination, "They were ail over the creek," and then con- 
tradicts himself by stating that before the launch came from the north- 
erly side of the channel, as alleged, and crossed the bow of the steam- 
boat to go into the canal, "I don't know that they crossed or re-crossed 
any at ail. They were coming up the creek." The idea that the launch 
was zig-zagging from one side of the channel to the other is unsup- 
ported by the évidence and must be rejected. But should it be as- 
sumed that the launch and its tow were zig-zagging along the channel, 
there would be even more reason why the steamboat should hâve taken 
ail precautionary steps to avoid a collision or entanglement. The évi- 
dence, direct and circumstantial, shows that the steamboat was coming 
up behind the launch and its tow until a few moments before the col- 
lision, and that the theory of the respondent as to the movements of 
the launch is untenable. If, as contended for the respondent, the launch 
made a sharp turn across the creek to the south approximately at right 
angles to the channel, crossing the bow of the steamboat, the latter 
would hâve been cleârly visible and could not hâve escaped the atten- 
tion of Blackwell, Jr., for notwithstanding his position down in the 
bow of the launch there was nothing to prevent him from seeing ahead 
or to either side; and the fact, if he is to be believed, that he did not 
see the steamboat until he reached the câtial affords cogent évidence 
that the launch did not make the maneuver attributëd to it by the re- 
spondent. It is also extremely improbable that Blackwell, Jr., if he 
had nothing to obstrùct his vifewi of the steamboat, would hâve re- 
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sorted to the perilous and foolhardy course attributed to him by the 
respondent. Further, owing to Blackwell's inability, by reason of the 
canopy and curtains, to see to the rear of the launch f rom his position 
in the bow steering, the fact that he did not see the steamboat aiïords 
equally cogent évident that she was coming up behind the launch. That 
she was so approaching the launch is in accord with the positive state- 
ment of the witnesses on the launch as to the direction of the steam- 
Uoat's approach, and fully accounts for the failure of Blackwell, Jr., 
to see her after the shortening of the tow-line on entering the creek 
until she reached the canal. 

The évidence as to the speed of the steamboat and of the launch v/ith 
its tow, respectively, in moving up the channel after passing the light- 
house and until the collision is somewhat indefinite and unsatisfactory. 
On the testimony I hâve reached the conclusion that the speed of the 
former was about six miles an hour through the water, and of the 
launch with its tow about four miles an hour, or two-thirds of the 
speed of the steamboat. There are also circumstances in the case 
showing approximately the relative speed of the steamboat and the 
launch. As before stated, the distance in the channel from a point in 
its center opposite the light-house to the canal is twenty-six hundred 
feet, and when the steamboat reached a point where her bow was about 
her own length in advance of the light-house she first saw the launch 
with its tow directly ahead of her in the middle of the channel at the 
distance of about five hundred feet. The place of collision being in 
the channel about five hundred feet below the easterly side of the 
canal, and the bow of the stearhboat when she first saw the launch 
being about two hundred feet above the light-house, the distance be- 
tween her bow and the place of collision was about nineteen hundred 
feet. Assuming, in accordance with the prépondérance of évidence, 
that the steamboat, subject to the brief slackening of speed presently 
to be mentioned, was moving and continued to move after leaving the 
light-house and until the collision, at the speed of about six miles an 
hour, and that the launch with its tow maintained a speed of about 
four miles, or two-thirds of that of the steamboat, it was necessary, 
other things being equal, that the latter should move about fifteen hun- 
dred feet before overtaking the launch. This would leave about four 
hundred of the nineteen hundred feet to be accounted for. That mar- 
gin may readily be accounted for approximately, aside from any con- 
sidération of wind and tide and how far they neutralized each other 
in their eflfect upon the movement of , the steamboat over the ground, 
by the slackening of her speed on or immediately before thf giving of 
the danger signais, when about opposite or just above the light-house. 
At that time the engines of Ihe steamboat were stopped, but not re- 
versed, and remained stopped for about half a ininute. This period 
is^ the lowest estimate by the witnesses and probably the closest ap- 
proximation to the i3ct:i The steamboat traveling at the rate of six 
miles an hour would in half a minute move two hundred and sixty- 
four feet. She, however, was not stopped, but continued passing 
through the ^îvàter with dimihishing speed until it was accelerated by 
the starting ahew of the engines. .If it be assUmed,— and although 
spéculative, it is not a violent aSsumption, — that the distance lôst by 
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the $teamboat from the time she stopped her engines until she regained 
lier speed of about six miles an hour; was one-half of the distance 
made by her in about half a minute at her six mile rate, or approx- 
îmately one hundred and thirty-two feet, it was necessary that the 
steamboat, iî the launch was going about two-thirds as fast as the 
former, stiould move approximately four hundred feet to overtake the 
lead gaihed by the launch by reason of the stoppage of the steamboat's 
erigines. If four hundred be added to the two hundred and the fifteen 
hundred feet the point at which the steamboat overtook the launch and 
its tow would be about twenty-one hundred feet from the center of 
the channél opposite the light-house and five hundred feet below the 
easterly side of the canal, and this accords with the direct and other 
circumstantial évidence that it was the place of collision. While re- 
sults obtained from this calculation necessarily are inexact, they never- 
theless serve to show that the ratio between the speed of the steamboat 
and that of the launch was approximately as three to two. If it had 
been substantially and widely différent the collision could not hâve 
occurred where it did. 

A number of witnesses on each side hâve testified to the présence 
or absence of marks on the row-boat on the evening of July 21, 1912, 
or thefeafter, indicating that" it had been in colHsion. Those for the 
libelant state that there were such marks on the port side and those 
for* the'respondent that there were not. For obvious reasons I do 
not attach any importance to this testimony. While the steamboat was 
moving approximately at the rate of six miles an hour the launch and 
her tow was moving about four miles and consequently the former 
relatively to the row-boat was moving at the rate of only about two 
miles an hour. Further, the évidence is that the steamboat did not 
come in contact with the row-boat at right angles, but only at axi 
acute angle of not more than one-third of a fight angle. Again, the 
évidence dôes not show that the glancing impact was between the steam- 
boat's stem and the row-boat. On the contrary, it is to be inferred 
from the évidence that the steamboat's stem struck and broke the tow- 
line and the row-boat either under or aside froin the tension of that 
line came in glancing contact with the starboarâ bow of the steam- 
boat. Under tiiese circumstances thé absence of any pronounced marks 
of collision was but natural. The scraping or abrasion of the row-boat 
involved in the pushing, shoving or bumping contact would in ail 
probability be similar to that produced by other objects with which it 
might hâve come in glancing contact while moving at the rate of two 
miles an hdur. Hill, a witness for the respondent, who looked at the 
row-boat on the evening of the colHsion, in answer to the question, 
"Did you see any évidence at ail of the boat having been struck by 
any other object, such as a boat?" said: 

"I did not, any more than she was water v^pm. What I call water wom is 
where she had been butting up against wharves and things, and knocked the 
paint ofE her." 

The évidence as to the appearance, and condition of the row-boat 
cannot serve to answer the positive and circumstantial proofs of a 
collision, nor is it inconsistent with those proofs. 
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There is much testimony on the subject of blasts and whistles al- 
leged to hâve been blown on the steamboat and the launch. While 
the witnesses on the steamboat state positively that blasts were given 
by that vessel, and also danger signais when the launch and her tow 
were first seen in the creek, those on the launch state they did not 
hear any. And so, while the witnesses on the launch state positively 
that it whistled f requently, those on the steamboat state they did not 
hear any such whistle. To give blaSts, signa,ls and whistles, under the 
existing conditions, was a natural and reasonable thing to do, and I am 
satisfied on the évidence that the steamboat and the launch blew blasts 
or whistles, but not wholly at the times or under the circumstances, 
stated by the witnesses; and further, that by reason of the noise of 
the storm, with its thunder, strong wind, and heavy and driving rain, 
such blasts and whistles, possibly with the exception of the single 
blast immediately before the collision, were not noticed by those for 
whom tliey were intended; the action of the wind and beating of 
the rain upon the canopy and curtains of the launch serving to deaden 
the blasts from the steamboat, and the comparatively small carrying 
power of the launch's whistle Ijeing insufficient to penetrate the storm 
and attract the notice of those on the steamboat. But in view of the 
fact that the launch saw the steamboat following it up the channel, 
and the steamboat knew where the launch and its tow were, the ques- 
tion of blasts and whistles is important only sa far as they disclose 
the understanding and intention of those giving them. It appears from 
the testimony for the respondent that at some time af ter the first sight- 
ing of the launch and its tow and before the steamboat overtook them 
the steamboat gave a two-whistle signal and starboarded her wheel 
and swung from about the middle toward the southerly side of the 
channfel, though to what extent she so swung and how long she con- 
tinued moving in the southerly portion of the channel do not expressly 
appear. It may be assumed that the purpose of this maneuver was to 
avoid a collision, but the direct évidence is by no means clear on the 
question whether the two-whistle signal was given before or after the 
danger signais, or before or after the stoppage of the engines, Dol- 
bow testifies as follows: 

"Q. 67. When you made ont this launch and tow what did you do? A. 1 
gave the danger signal, four or five blasts of the whistle and stopped. Q. 68. 
And what then oecurred? A. The little launch puUed out of the channel to 
one side, to the northard. * * * Q. 70. What was done then? A. I blew 
her two whistles and came ahead on my engines slowly and went on up 
stream. Q. 71. Tour two whistles meant what? A. That I was to pass her 
on the port side and proceed up." 

Kane testifies as follows: 

"Q. 51. What then oecurred on the Glty of Philadelphia? A. Captaln 
Dolbow blew him two whistles and told me to starboard my wheel. Q. 52. 
Before blowing the two whistles were any other whistles blown by the City 
of Phlladephia? A. Danger signais. * * * Q. 54. With respect to the 
time when the lookout reported this beat? A. Just as soon as Charlie re- 
ported the boat, I judge the captain saw the boat at the same time he did, and 
he blew the whistles and stopped the engines and told me to starboard the 
wheel. Q. 55. Let me get this clear. The first thing that oecurred was, you 
say, that the lookout reported a boat ahead? A. Yes, sir. Q. 56. And thea 
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what was done on the City of PhlladelpMa? A. He blew the wMstles. Q. 
57. What whlstles? A. He blew the danger signal, and then the two whls- 
tles. I was steering the boat and didn't blow the whistle. Q. 58, Ton were 
steering? What I want to get is the order In which thèse various things oc- 
curred. A. Tes. Q. 59. After the lookout reported the boat ahead what 
whistles, If any, were given by the City of Philadelphiaî A. He blew hlm 
the two whlstles and the danger signal. Q. 60. Did he blow the danger 
signal before blowing the two whistles or^ after? A. That I couldn't just say. 
It bas been so long that I can't just reinember how that was done. Q. 61. 
Then what occurred? You say he stopped the beat? A. He told me to star- 
board the wheel and he stopped the boat — stopped the engine. Of course, the 
boat had headway on, and, of course, he didn't back the engine, just at the 
présent time. * » ♦ Q. 66. Then you say that the captaln blew two whis- 
tles and gave you an order to starboard the wheel? A. Yes, sir; to starboard 
my wheel. Q. 67. Did you do that? A. Yes, sir. * * * X. 138. And you 
don't remember whetber the danger signal was given before the two-whistle 
signal or whèther the two-whlstle signal was given before the danger signal? 
A. I couldn't just say that." 

It also appears from the testimony for tlie respondent that only a 
few moments before the steamboat passed by the stern of the launch 
the former ported her wheel and swung somewhat to starboard and 
that the purpose of this maneuver alsp was to avoid a colhsion; Dol- 
bow, Brand, Quinn and Mangerbach aïl stating, in substance, that when 
the launch made her turn to go out of the channel and toward the 
canal, the steamboat gave one whistle, ported her wheel, swung to star- 
board and çleared the stern of the launch. It has, I believe, been 
shown by the strongest kind of circumstantial évidence as well as by 
direct and positive testimony, that the contention that the launch with 
its tow proceeded to the nortli of the northerly side of the channel 
and there becoming separated from the row-boat darted across the 
channel in front of the steamboat cannot be sustained. The launch 
and its tow after coming diagonally across from the point opposite 
the light-house were, on the évidence, not at any time before the col- 
lision to the north of the channel or on the northerly portion of it. 

The évidence on both sides shows tliat from a point about opposite 
the light-house the steamboat in proceeding up the creek and until the 
collision followed the middle of the channel approximately, except so 
far as she departed from that course to a greater or less extent after 
the two-whistle signal, and also after the one-whistle signal. It ap- 
pears from the map that the channel from a point about three hundred 
feet above the light-house runs in a straight course about eleven or 
twelve hundred feet diagonally toward the southerly side of the creek, 
the channel then changing its course to starboard about eighteen de- 
grees, and continuing practically in a straight line about five hundred 
feet until it again changes to starboard to the extent of about twenty 
degrees; the point of collision being in the channel nearly opposite 
to the last mentioned change in the channel. It is évident, fîrst, that 
while the steamboat was still proceeding along the straight course of 
eleven or twelve hundred feet approximately in the center of the f han- 
nel, the launch with its tow must hâve reached and turned inlo the 
-next course running about eighteen degrees to starboard of that then 
held by the steamboat, the necessary resuit being that until the steam- 
boat reached the sécoiid cburse the launch would beat to a gréater or 



CONTINU V. WILMINGTON 8TEAMB0AT CO. 1009 

less extent on her starboard bow; secondly, that on account of the 
angle between those two courses the launch in pursuing the second 
would first open out on the starboard bow of the steamboat and then, 
as the latter neared the intersection of the two courses the bearing 
of the launch, though in fact making no tum to port, would progres- 
sively be more and more toward the bow of the steamboat, until the 
latter turned into the second course when the launch would be prac- 
tically or perilously near to "dead ahead" of the steamboat ; and third- 
ly, that in view of the ratio in speed between the steamboat and the 
launch when the former turned into the second course the launch 
with its tow must hâve been so close to the steamboat as to require 
prompt and careful action on the part of the latter to guard against 
collision. It is not claimed, nor is there any évidence, that the steam- 
boat gave more than one two-whistle signal, and on the évidence there 
was no reason, either real or apparent, why she should give such a 
signal until on her near approach to the second course she perceived 
the bearing of the launch changing on her starboard bow. It is highly 
probable that at that point the steamboat gave her two-whistle signal, 
starboarded her wheel and swung into the southerly half of the chan- 
nel and proceeded in it until the collision. But whether she did or did 
not at that time give a two-whistle signal she directed her course into 
the southerly half of the channel and without reducing her speed pro- 
ceeded until the launch with its tow began to turn towards the canal 
when porting her helm too late she passed at an acute angle across the 
course of the launch and its tow, clearing the former but striking the 
latter. Indeed, Mangerbach, a witness for the respondent, says that 
when the launch started to turn the steamboat "might hâve been in 
mid-channel, or she might hâve been more to the south side of the 
channel." The attitude of those controUing the movements of the 
steamboat is strongly suggestive of the reckless, and, indeed, contempt- 
uous disregard for life and property in small and comparatively frail 
craft so often displayed by those engaged in opération of larger and 
less vulnérable vessels. Quinn, the second officer, states with respect 
to the launch and its tow when distant five hundred feet, that there 
was danger "unless he got out of the way. * * * Yes, sir ; unless 
he got out of the way." Mangerbach states that the steamboat stopped 
to give them "a chance to get out of the channel." Dolbow, the captain 
of the steamboat, states that: 

"There was danger of us colUdlng with Wm, provlded he stayed In the 
channel and we kept on proceeding as we were, as he was rlght ahead ot us 
in the channel." 

The channel was of abundant width to allow the passage of the 
steamboat and the launch with its tow abreast and this assumption of 
a right on the part of the steamboat as against the launch and its tow 
to monopolize the channel is whoUy inadmissible and was, I think, 
largely instrumental in causing the catastrophe, which but for reckless- 
ness and carelessness on the part of the steamboat I think would not 
and could not hâve occurred. The launch with its tow; was proceed- 
ing in the southerly half of the channel which, as before stated, was 
two hundred and fifty feet wide, and the steamboat was of only thirty- 
226 F.— 64 
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twp feet beam, and hence by proceeding on the starboard sîde of mid- 
channel would hâve had ample clearance of the launch and row-boat. 
Again, if those controUing the movements of the steamboat beheved 
that she could not with undiminished speed pass the launch and her 
tow without a collision or otherwise imperiling life and property, she 
should hâve slackened her speed. The respondent has given no sat- 
isfactory answer to this point. It is true that Kane states it would 
not hâve been proper vi^hen the launch swung to port in order to enter 
the canal to "hâve stopped and reversed" the steamboat's engines, "be- 
cause if we had, we would hâve been blown into the shore and blown 
into the launch." But this surmise i^ inadmissible for several reasons. 
No witness has said it would hâve been impracticable for tlie steam- 
boat to slacken her speed. Again, as above stated, the launch had a 
canopy and side curtains and was towing a row-boat setting high 
out of the water, with only two men and a boy in it, and was moving 
only about two-thirds as f ast as the steamboat ; yet it does not appear 
that the launch with its tow had any difficulty in keeping off the shore. 
It seems to me on the face of the matter extremely improbable that the 
steamboat oould not without péril of drifting ashore hâve slightly 
lessened its speed and thereby hâve avoided the collision. Further, the 
steamboat had when in the middle of the channel opposite or just 
above , the light-house, on seeing the launch and her tow five hundred 
feet ahead, stopped her engines and not started them for about half 
a minute, without being carried over to the southerly side of the chan- 
nel. The channel at the place of collision was just as wide as at the 
point where the steamboat stopped her engines, and to the south of 
the channel there was just as great a depth of water opposite the point 
of collision as opposite the point of stoppage. The différence between 
the compass course of the channel at the point of stoppage and at the 
point of collision was such that the wind blew more directly across 
the channel at the former than at the latter point. And when the 
steamboat stopped her engines the storm had burst in its violence and 
the wind was practically, if not equally, as strong as at the time of 
collision. Dolbow states: "It was blowing a gale from the mouth 
of the çreek," and there was "very little luU until we reached above 
the railroad bridge." The steamboat was overtaking the launch and, 
as before stated, relatively to the latter was moving only at the rate 
of about two miles an hour. A very slight and practicable réduction in 
her speed, even after the launch had commenced to swing with its 
tow,towards the mouth oi, the canal would hâve avoided the catas- 
trophe. But on the undisputed évidence, having failed seasonably to 
direct her course into the northern portion of the channel she made 
no effort to efifect such a réduction, but continued at her six mile rate 
with fatal results. There is évidence to the efïect that those on the 
launch who wére watching the approach of the steamboat in their 
réâip were "wOrried" from the time she reached a point about six 
htiàdred and fifty feet ftom the place of coUision. The steamboat 
Vir'âs, I think, clearly at f ault for not slackening her speed. 

The steamboat, ,however, was not solely at f ault. Gross carelessness 
and recklessness in the management of the launch also contributed to 
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the catastrophe. Blackwell, Sr., and his son, as well as other witnesses 
on the launch, knew that the steamboat was foUowing them up the 
channel, and the first named had expressly cautioned those on the 
launch to look out for her, Yet Blackwell, Jr., the steersman, on his 
own showing, did not make any effort to gain a view of the channel 
to the rear of the launch before changing his course to port in order 
to reach the canal. 

I do not find any contributory négligence on the part of the décè- 
dent, Contino. He and his companion, Velino, if they were not jarred 
or jolted from the row-boat into the water by the collision, jumped, 
as seems most probable, into the water in their excitement over an 
immediately impending collision and when matters were in extremis. 
The suggestion that the Italians on the near approach of the steamboat 
might hâve eut or untied the tow-Hne and cast themselves loose from 
the launch is without weight in view of the fact that the steamboat 
was gaining on them from behind. Such a step would hâve been the 
last to occur to the Italians or any reasonable persons situated as they 
were. 

There is no évidence that the occupants of the row-boat or any of 
them had any control over the movements of the launch and the fault 
on the part of the launch was not committed through their procure- 
ment. Under thèse circumstances such fault was not imputable to 
them. Little v. Hackett, 116 U. S. 366, 6 Sup. Ct. 391, 29 L. Ed. 652 ; 
The Standard Oil Co. v. Anderson, 212 U. S. 215, 222, 29 Sup. Ct. 
252, 53 L. Ed. 480; Quinette v. Bisso, 136 Fed. 825, 69 C. C. A. 503, 
5 L. R. A. (N. S.) 303 ; Mayor, etc., of Baltimore v. State of Mary- 
land, 166 Fed. 641, 92 C. C. A. 335 ; Kowalski v. Chicago G. W. Ry. 
Co. (C. C.) 84 Fed. 586; Trauffler v. Détroit & Cleveland Navigation 
Co. (D. C.) 181 Fed. 256 ; Monongahela River Consol. C. & C. Co. v. 
Schinnerer, 196 Fed. 375, 117 C. C. A. 193. 

Both the steamboat and the launch having been at fault there was 
a joint and several liability in personam on the part of their respective 
owners to respond in damages to the libelant which could be enforced 
in solido against either of them. The case must be referred to a com- 
missioner to assess and report to the court with ail convenient speed 
the amount of damages the libelant is entitled to recover ; ascertaining 
such amount on the évidence heretofore taken in this cause and such 
supplementary évidence to be taken as shall be necessary for that pur- 
pose. Let a decree be prepared and submitted. 
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AMATXÏAMATBD SUGAR C50. T. HEMPE et al. 

(District Court, D. Oregon. August 23, 1915. Oa Rehearing, November 

22, 1915.) 

No. 3819. 

1. Waters and Water Courses ©=3156 — 'Construction of Contracts and 
conveyances. 

Complainant constructed an Irrigation ditch through lands belonging 
to E.. and In considération of the grantlng of the right of way agreed 
that E. should hâve the right to take water from the ditch to irrigate hls 
land, through whlch it extended. B. owned a tract of 144 acres, through 
vvhich the ditch ran, and another tract of 240 acres, joining the first tract 
at the corners for a few rods. He conveyed both tracts in two parcels 
to M. Held that, where it was the intention of the agreement between 
complainant and E. that E. should hâve the right to divert water from 
the ditch for use upon both tracts, M. was entitled to this same privilège. 

[Ed. Note. — For other cases, see Watera and Water Courses, Cent. Dig. 
§§ 158, 174-183; Dec. Dig. ©=9l56.] 

3. Waters and Watee Courses <©=3l40 — Appropriation op Water — Priob- 

irr. 

Complainant extended an Irrigation ditch without glvlng notice of the 
Intended enlargement of the appropriation, and défendants constructed a 
new ditch without giving notice of the intended appropriation. Com- 
plainant's use by the extension was prior in time to any use through de- 
fendants' ditch. Held, that complainant's extension waa entitled to pri- 
ority over défendants' ditch, since, where notice Is not posted as required 
by law, the rlghts of the appropriators attach and become vested in the 
order of time in which.the water is diverted and appropriated. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
®=»140.] 

8. Waters and Water Courses <@=j240 — Irrigation Ditches— Riqhts of 
Parties — Acquiescence. 

Where the successors In interest of the party constructing an irriga- 
tion ditch, before a dispute arose with complainant, over whose land It 
was constructed, and who had been using water from such ditch for irri- 
gation purposes, were wlUing to concède to complainant a joint use of 
the ditch, they would be held to that aspect of the case. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
<®=»240.] 

4. Waters and Water Courses <ê=»133 — Appropriation of Water— Pbioritt. 

Where notice of appropriation of water from a stream is posted as re- 
quired by law, the appropriation, when diversion Is made and use accom- 
plished, will relate back to the time of posting the notice, providing the 
work of diversion and use has been carried forward with reasonable dili- 
gence. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent Dig. 
§ 146; Dec. Dig. <®=133.] 

5. Waters and Water Courses <s=5l52 — Actions to Détermine Riqhts— 

Référence to Boaed of Conteol. 

Laws Or. 1909, p. 327, authorizes the board of control, on pétition of 
water users on any stream, to détermine the relative rights of the vari- 
ous claimants, and provides that, if suit is brought in the circuit court for 
the détermination of such rights, the case may in the discrétion of the 
court be transferred to the board of control for détermination. Section 
26 provides, relative to procédure after the filing of the évidence and the 
order of détermination in the circuit court, that the proceeding shall be 

Ê=»For other cases see same topio & KEY-NUMBEH in ail Key-Nunibered Digests & Indexea 
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as near as may be like those in a suit in equlty, and that the court may, 
if necessary, remand tlie case for such furtlier évidence to be talsen by the 
superintendent of ttie water division as it may direct, and may require 
a furtlier détermination by tlie board. Held, that where, in a suit in the 
fédéral court Involving the rights of numerous parties to waters from a 
creek and complainant's right to damages for wrongful diversions of wa- 
ter, the évidence, though voluminous, did not furnlsh the data whereby it 
could be accurately and fully determlned to what quantity of water each 
party was entitled, and a full and reasonably accurate adjustment of the 
many conflicting water rights made, and there were parties, not parties 
to the suit, entitled to the use of water, the case, after the question of 
damages was detennined, would be referred to the board of control; it 
being the peculiar province of that board to détermine such matters. 

[Ed. Note. — For other cases, see "Waters and Water Courses, Cent Dig. 
§1 156, 157; Dec. Dig. <S=>152.] 

On Behearing. 

6. Watees and Wateb Courses <S=>140 — Appeopbiation — PsiOBrrr. 

Priorities of water appropriations, instltuted without posOng notice, 
relate back to the time of beginning work on the project for diversion 
(such as the commencement of the dam or ditch or flume, or other appli- 
ances through whlch the appropriation is to be efEected), provided the en- 
terprise ts prosecuted with reasonable diligence. 

[Ed. Note.— For other cases, see Waters and Water Courses, Dec. Dig. 

<S=al40.] 

In Equity. Suit by the Amalgamated Sugar Company ^ainst Frank 
Hempe and others. Damages awarded complainant, and case referred. 

C. H. Finn, of La Grande, Or., for complainant 
B. F. Wilson, of Union, Or., and C. E. Cochran, of Portland, Or., 
for défendants. 

WOLVERTON, District Judge. The complainant is the owner in 
fee of a large amount of land, consisting of about 2,500 acres, situate 
in Union county, Or., in the vicinity of the town of Union, through 
the main body of which flows a perennial stream of water known as 
Catherine creek. Nearly the whole of this body of land is susceptible 
of irrigation from Catherine creek. The complainant, at the time this 
suit was instltuted, was engaged in the manufacture of sugar from 
sugar beets grown upon a portion of the lands held by it, and in the 
production of other crops, such as hay and grain of différent kinds. 
Complainant claims that irrigation is necessary for the production of 
its crops upon such lands, and that it and its predecessors hâve made 
several diversions and appropriations of water from Catherine creek, 
and hâve applied the same to a bénéficiai use. Numerous parties hâve 
been made défendants, ail of whom are owners of or interested in 
water rights acquired by diversion and use from Catherine creek 
(save a right claimed by James H. Hutchinson and Wm. R. Hutchin- 
son, through Godley ditch No. 2) at points on the stream above the 
diversion claimed by complainant. The ditches by which thèse diver- 
sions are made, using the riames by which they are popularly known, 
may be enurriefâted as follows: Swackhamer-Schoonover-Hutchinson 
ditch, Swàckliàmer ditch, Nodine ditch, Hutchinson-McLean ditch, 

£=>For ottier c^es see same toplc & KEY-NUMBBR In ail Key-NUmbered Dlgests & Indexes 
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Godley ditch No. 1, Townley Dobbin ditch, Red Mill ditch, Dobbs ditch 
and Dobbs slough, Hutchinson-Sebelove ditch, Coffin ditch, Hempe- 
Wright-Hutchinson ditch, Hutchinson-England ditch, and Godley ditch 
No. 2. 

Complainant complains generally that the défendants hâve wrong- 
fully diverted water from Catherine creek above its lands, and de- 
prived it of the use of the same, to its damage, in the years 1910 and 
1911, in a large sum of money. At the trial of the cause, however, 
it was conceded that ail thèse ditches are prior in right to the diver- 
sions of complainant, except the Hempe-Wright-Hutchinson ditch, the 
Godley ditch No. 2, and an alleged enlargement of the Swac&hamer- 
Schoonover-Hutchinson ditch. The complainant claims that it has a 
right to diversion and appropriation from Catherine creek through 
five sources, namely: The Sugar Beet Irrigation Company ditch, the 
Godley ditch No. 2, the Stoddard ditch, the Mike ditch, and the Perley 
ditch. 

[ 1 ] The Sugar Beet Irrigation Company's ditch was taken out in 
1903, and construction was complëted in 1904, early enough to obtain 
the use of water for irrigating beets in the summer of that year. 
The ditch makes its diversion through the west bank of Catherine 
creek in the S. E. i/4 of the N. E. % of section 15, township 4 S., 
Range 39 E. W. M., and covers a large area of land belonging to 
the complainant on the west side of the stream. The ditch was at 
the time of diversion constructed through lands belonging to A. E. 
Eaton, and, in considération of the granting of the right of way for 
its construction, the Irrigation Company agreed with him that he should 
hâve the right at ail times to take water from the ditch, at any point 
thereon that he might sélect, to irrigate his land through which it ex- 
tended. The complainant has succeeded to the rights of the Irriga- 
tion Company as to its interest in this ditch. Of this there seems 
to be no controversy. 

S. E. Miller, who is a défendant in the cause, owns a tract of land 
in section 15, containing 144 acres, which he acquired from Eaton 
subséquent to the date of the construction of the Irrigation Company's 
ditch, and through which the ditch runs. He also owns another tract 
in sections 9 and 10, containing 240 acres, which he acquired from 
Eaton. The ditch does not rufi through this tract, although Eaton 
owned both tracts, which join by the space of a few rods at the north- 
west and southeast corners. Miller is claiming the right, by reason 
of the provision above alluded to in Eaton's grant of right of way to 
the Irrigation Company, to divert water from the ditch for use upon 
both thèse tracts. I am persuaded that the intendment of the agree- 
ment vouchsafed to Eaton this privilège, and, he having conveyed the 
land, although in two parcels, to Miller, that Miller is likewise entitled 
to the privilège. This right of Miller is not an exclusive right, but a 
joint right with the complainant. 

[2] The testimony gives no definite information touching the amount 
of water diverted by this ditch or canal ; but, as it relates to complain- 
ant, it covers practically ail the lands of the company situated on the 
west side of Catherine creek, including the part of the Hall f arm 
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lying upon- that side. There has been some extension of the canal to 
CQver that portion of the Hall farm lying west of the creek, made in 
1905. There is a controversy as to priority, as it relates to such ex- 
tension, over the Hempe ditch. I résolve the controversy in favor of 
complainant, on the ground that the extension was made and the water 
applied prior to the time when water was applied through the Hempe 
ditch. In neither instance was there notice of an intended appropria- 
tion, or an intended enlargement of an appropriation consumniated, 
and the complainant's use by the extension was prior in time to any 
use through the Hempe ditch. The subject will receive further dis- 
cussion in référence to the controversy touching the eariier appropria- 
tion, as between the Hempe ditch and the Godley No. 2 and Stoddard 
ditches. 

[3] Godley ditch No. 2 and the Stoddard ditch may be discussed 
jn the same relation. The Godley ditch is the eariier of the two, and 
has its diversion through the east bank of Catherine creek, near the 
northeast corner of the S. E. i/4 oi the S. W. 1^ of section 3, town- 
ship 4 S., range 39 E. W. M. It was taken out by Wm. M. Godley, 
with the consent of Fred Nodine, the predecessor in interest of Hall 
Bros., who sold to the complainant; the deed passing from them to 
complainant April 21, 1905. Godley was the owner at the time of 
the diversion of the E. % of section 23, and the N. E. % of section 26* 
township 3 S., range 39 E. W. M. James H. and William R. Hutchin- 
son succeeded to thèse lands by deed of date April 26, 1892. Prior 
thereto Wm. R. Hutchinson and James H. Hutchinson became the 
owners from Stuart Hibbler and wife of the S. W. i/4 of section 26 
and the N. W. % of section 35, and from E. C. Brainard of the N. 
E. 1/4 of section 35 and the S. E. l^ of section 26, same township. 
One or the other of thèse Hutchinsons became or was the owner of 
other lands in sections 22 and 27, same township, and subsequently, by 
an exchange of lands, one or the other, or both, became interested in 
ail thèse lands, either jointly or severally. By référence to the plat it 
will be seen that none of thèse lands are riparian to Catherine creek. 

The Hutchinsons are claiming appropriation, however, from Cather- 
ine creek through the Godley^ ditch No. 2, for their irrigation, by rea- 
son of being successors to Godley in his lands, and, as appurtenant 
thereto, the Godley ditch appropriation. This comprises, of course, 
an enlargement of the primary Godley appropriation. The Hall Bros., 
after succeeding to the Nodine lands, without doubt used water from 
the Godley ditch No. 2 for irrigation purposes, and this with the full 
and free assent of the Hutchinson Bros. The Hall Bros.' lands were 
transected by numerous ditches. Thèse ditches were at times used for 
drainage purposes during the flood season. But they were also used 
for the purpose of irrigating their meadows, and finally, when the 
complainant became the owner of the Hall Bros.' farm, they were used 
for irrigating beets and grains, as well as grasses. Furthermore, the 
water was used by complainant from said ditch, especially after the 
acquirement of the Hall farm, for like purposes on the Nichols farm, 
which lies north of and contiguous to the Hall farm. The deed 
given by Hall Bros, to Hutchinson Bros., confirmatory of Hutchinson 
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Bros.' interest in or ownership of Godley ditch No. 2, and which was 
lost, is in a way confirmatory of Hall Bros.' right to use the ditch. 
Touching the exécution of the deed, Mr. Lomax, who drew it, says : 

"As I remember It, that the Hall Bros, would by doing that get a little bet- 
ter grade for a portion of tlie ditch, because it was a long ditch, and at one 
corner it was not very much grade, and that and the easement to maintain. 
the old Godley ditch as then located, and to use the crooked slough, they got 
the right by this deed I am speaklng about to make some extension." 

This deed was signed in the summer of 1899. Hempe tells of 
Nodine using water for irrigation on the Hall farm by diverting the 
water by means of putting a log across the creek, but says that the 
Godley ditch was the only one on that side of the stream. Bramwell 
says, speaking of the Godley ditch: 

"So far as I know, there has never been any question. We always consld- 
ered Hutehinsons had a right, and when they wanted the water we mutually 
agreed. We really had the management, of It, because they hâve not used a 
great deal, not near so much as we did. * * * The relations between Mr. 
William Hutchinson and Mr. .Tames Hutchinson and us hâve always been 
veiy friendly, and we hâve tried to aecommodate each other pro and con al- 
ways." 

At another place Bramwell says: 

"That is the understanding we had, that we had an equal right with the 
Hutehinsons, and so far as I knovv we hâve never questioned each other's 
rights to use that ditch." 

The Hutehinsons dispute Bramwell's idea ; but, from theïr 
acts and their treatment of the Godley ditch, I am impressed that, 
until this dispute arose, they were willing to concède to the com- 
plainant a joint use of this ditch, and they must be held to that 
aspect of the case. 

The Stoddard ditch was taken out by the Stoddard Company, or- 
ganized by complainant, and to inure, among other things, to the use 
of complainant. It takes its diversion between an eighth and a quarter 
of a mile south of the Godley ditch, from the east bank of the stream. 
It was surveyed about the time the complainant acquired the Hall 
farm on April 21, 1905, and the ditch was conipleted and diversion 
made during the spring, and water applied to the irrigation of beets, 
and perhaps other crops, that season. At the same time were sur- 
veyed and constructed ditches known as A and B, being laterals lead- 
ing ofï from the Godley ditch No. 2 northward through the Hall place, 
and to and upon the Nichols place. Thèse, with their laterals, were 
used for irrigation that season. The diversions in the Stoddard ditch 
and the Godley No. 2 are both made by the same dam, and the former 
intercepts the latter in a distance of less than a half-mile to the east. 
In reality, both ditches are used as one System, and feed the com- 
plainant's laterals used for irrigating the Hall and Nichols farms, as 
well as for carrying water on down and away to the Hutchinson Bros.' 
lands. From a careful view of the record, I conclude that the com- 
plainant and the Hutehinsons hâve, possess, and are entitled to a 
joint interest in thèse two ditches, with their diversions. 

[4] In this relation, the question is presented whether the Hempe- 



AMALGAMATED SUGAE CO. V. HEMPB 1017 

Wright-Hutchinson ditch appropriation is prior in time to the Stod- 
dard ditch appropriation. Work was commenced on the Hempe- 
Wright-Hutchinson ditch, perhaps early in the spring of 1905, with 
a view to diversion and use ; but it is conceded that diversion was not 
niade until 1906, and, of course, use could not hâve sooner been had. 
Both thèse appropriations were made without first posting notice of 
intention. Wliere such notice is posted as required by law, the appro- 
priation, when diversion is made and use accomplished, will hâve re- 
lation back to the time of posting notice, providing the work of diver- 
sion and use has been carried forward with reasonable diligence. Ne- 
vada Ditch Co. V. Bennett, 30 Or. 59, 45 Pac. 472, 60 Am. St. Rep. 
777. But, where there is no such notice, the rights of prior appropria- 
tors attach and become vested "in the order of time in which the water 
has been diverted and appropriated." Hough v. Porter, 51 Or. 318, 
417, 95 Pac. 732, 98 Pac. 1083, 102 Pac. 728. Applying the principle 
hère, the appropriation by the Stoddard ditch is prior in time and 
superior in right to that by means of the Hempe ditch, and must be 
so treated. 

The Mike ditch takes its water from Catherine creek in the east 
bank some distance below the Godley ditch. While it may hâve existed 
previously, Mr. Black, for the complainant, utilized it in the irrigating 
season of 1905, and it probably covers 100 acres or less. This ditch 
also has priority over the Hempe ditch. 

The Perley ditch is taken out of the west bank of the old channel of 
Catherine creek, in the S. E. % of S. E. i/4, section 33, township 3 S., 
range 39 E. W. M. It was enlarged in 1905 by complainant, and water 
applied during the irrigating season of that year. This ditch also 
has priority over the Hempe ditch. 

Now, as to the Swackhamer-Schoonover-Hutchinson ditch: This 
ditch has its diversion above ail the ditches of complainant, and above 
the Hempe-Wright-Hutchinson ditch, and was primarily constrycted 
in 1898. Complainant complains that it has been enlarged to its détri- 
ment in diversion of the waters of Catherine creek. Complainant has 
adduced much testimony tending to show an enlargement of the ditch 
in the year 1910. Much of it, however, is indefinite and conjectural. 
On the other hand, the testimony is much more spécifie, tendîng to 
show that there was no such enlargement as alleged. I am persuaded 
that the défendants hâve made the better case, and hold, therefore, 
that the diversion by the Swackhamer-Schoonover-Hutchinson ditch, in 
its présent state and condition, is prior in time and superior in right 
to that by any of the complainant's ditches. 

This disposes of the priorities as between the complainant's and de- 
fendants' diversions, except as to a diversion allowed by the state 
engineers on April 18, 1910, through the Swackhamer-Schoonover- 
Hutchinson ditch, to Keckritz, Levy, and Ratz. No one contencis that 
this appropriation is not subséquent and inferior to ail of complainant's 
diversions. 

[5] I hâve purposely avoided any estimâtes or findings or sugges- 
tions relative to the quantity appropriated by any of the ditches and 
diversions, made eitlier by the complainant or any of the défendants. 
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for the reason that I am unable from the évidence submitted, although 
voluminous, to détermine satisfactorily as to that. I hâve not the 
proper data présent whereby to be accurately and fully informed as 
to the quantity of water each person, individual, or corporation is 
entitled to hâve measured out to him or it, and hence am unable from 
this record to make a full and reasonably accurate adjustment of the 
many conflicting vsrater rights involved. Furthermore, there are sev- 
eral, if not many, parties entitled to the use of water through some of 
thèse ditches, who are, not made parties to the suit, and hence cannot, 
until they are brought in, hâve their spécifie rights adjusted, or be 
precluded from claiming that which they are not entitled to. 

It appears that Catherine creek during the summer months affords 
a scant supply of water for tlie needs of the many users, and its use 
should be carefully and economically conserved, so that ail, if possi- 
ble, may be reasonably accommodated. Some of the parties are using 
water from two or more ditches. Thèse uses will hâve to be relatively 
adjusted, and the amount of water to which appropriators are entitled 
will be governed by the nature of the soil, the kind of crops grown, 
the spécifie use to which the water is, and is to be, devoted, and the 
amount of appropriation made; and then tliere are the priorities to 
be adjusted as between ail the users. 

It is the peculiar province of the state board of control to déter- 
mine in the first instance as to thèse things, and it would hâve been 
quite apDropriate, had this cause been referred to it at an earlier date, 
save as it respects the élément of damages involved. I am now au- 
thorized to make such référence (section 26 of an Act providing a 
System for the régulation, control, etc., and right to the use of water, 
etc. [Sess. Laws Or. 1909, p. 327] ; Pacific Live Stock Co. v. Silvies 
River Irr. Co., 200 Fed. 487, 118 C. C. A. 513), and will do so on 
determining as to the question of damages. 

That complainant suffered damages for need of water for the irri- 
gating seasons of 1910 and 1911, especially for the latter year, there 
can be no doubt. The Hempe ditch diverted practically ail the water 
in the stream coming down to it during the season of 1911, which 
amounted to about 98 inches. If this had gone on to complainant, 
complainant would hâve been materially relieved. I find that tlie com- 
plainant suffered damages to the amount of $1,000 on account of the 
Hempe ditch diversion, for which it will hâve a decree against Frank 
Hempe, David S. Kent, Mac Wood, R. A. Wilkerson, W. R. Hutchin- 
son, James H. Hutchinson, J. D. Dobbin, and W. M. Dobbin, the 
owners thereof . Upon entry of this decree, the cause will be referred 
to the State water board for further hearing and findings touching the 
respective appropriations and rights of the parties to this suit, and 
such other parties as may make claim to diversion of water from 
Catherine creek in the locality concerned, 

It is in évidence that the complainant has discontinued the beet cul- 
ture, and therefore is not entitled to its appropriation for that pur- 
pose. But it has a right to change its use, it may be, to the growing 
of alfalfa, which requires summer irrigation as well as beets; and 
the board should take into considération such a proposed change, if 
any, together with ail the éléments that go to make up a valid appro- 
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priation, in determining the amount of water to which complainant is 
entitled, and so of ail the parties to this proceeding, as well as others 
interested who may ask to hâve their water rights settled and estab- 
lished. 

On Rehearing. 

This cause is again before the court upon a rehearing which was 
granted. 

[ 6 ] Upon further considération, I am convinced that the rule 
adopted from Hough v. Porter, 51 Or. 318, 417, 95 Pac. 732, 98 
Pac. 1083, 102 Pac. 728, to the effect that, where no notice is given, 
the rights of prior appropriators "attach and become vested in the 
order of time in which the water has been diverted and appropriated," 
was so adopted upon a misconception of the views of the leamed com- 
missioner who wrote the opinion in that case. Upon the contrary, 
the following is the rule established by the clear weight of authority, 
both in Oregon and in the fédéral Circuit Court of Appeals, Ninth 
Circuit, namely : 

"In determining the question of the tlme when a right to water by appro- 
priation commences, the law does not restrict the appropriator to the date ol 
his use of the water, but, applying the doctrine of relation, fixes it as of the 
time when he begins his dam or ditch or flume, or other appliance by means of 
which the appropriation is effected, provlded the enterprise is prosecuted 
wlth reasonable diligence." Union MUl & Mining Co. v. Dangberg (C. O.) 81 
Fed. 7.3, 109; Miocène Ditch Co. v. Jacobsen, 146 Fed. 6S0, 682, 77 C. C. A. 
106; Morgan v. Shaw, 47 Or. 338, 336, 83 Pac. 534; Hough v. Porter, 51 Or. 
318, 427, 428, 95 Pac. 732, 98 Pac. 1083, 102 Pac. 728 ; Whited y. Cavin, 55 Or. 
98, 104, 105 Pac. 396. 

This entails some readjustment of| the findings heretofore made. 

In reality, what is termed the Stoddard ditch appropriation is but 
a change of diversion of the Godley ditch No. 2, and amounts to one 
and the same appropriation. The Godley ditch appropriation ante- 
dàtes the Hempe-Wright-Hutchinson appropriation by a long time. 
The former, as we hâve seen, is joint between the complainant and 
the Hutchinsons. The appropriation, however, as it relates to the 
complainant, extends to the Hall farm alone, and not to the Nichols 
farm, and complainant has a prior right of diversion over the Hempe- 
Wright-Hutchinson diversion through ditches A and B for use upon 
the Hall farm, ajid for the irrigation of the whole thereof , but not 
of the Nichols farm. 

The Mike ditch is prior in time to the Hempe-Wright-Hutchinson 
ditch, and the quantity is sufficient for the irrigation of 100 acres. . 

The Perley ditch is subséquent in time to the Hempe-Wright- 
Hutchinson ditch, and the latter ditch has pHôrity over the exten- 
sion of the Sugar Beet Irrigation Company ditch on the west sidd 
of Catherine creek. 

Otherwise, the findings remain the same as previously made, and 
the damages adjudged will be the same. 
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In re PEERLESS SHOE CO. 
(District Court, D. Kansas, Third Division. Oetober 16, 1915.) 

No. 805. 

Bankruptct 'S==>322 — Coepor.vtion — Olaim by Stockholder. 

Where one of the three equal stockholders of a bankrupt corporation, 
on its organizatlon, transferred to the corporation a stock of merchan- 
dlse at an agreed valuation, a part of the price being applied in pay- 
ment for his stock, and the remalnder standing as an indebtedness of the 
corporation, on proof of hls clalm therefor against the bankrupt estate, 
the valuation flxed by the parties Is not concluslve, but the fair market 
value of the property will be determlned as the basis for the allowance 
of hls claim. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §S 508-510; 
Dec. Dig. <®=»322.] 

In Bankruptcy. In the matter of the Peerless Shoe Company, bank- 
rupt. On review of order of référée allowing claim of Ben Harris. 
Reversed. 

C. S. Denison and J. h. Kirkpatrick, Trustée, both of Pittsburgf, 
Kan., for claimant. 

Krauthoff, McClintock & Quant and Edwards, Kramer & Edwards, 
ail of Kansas City, Mo., for trustée. 

POLLOCK, District Judge. The facts, as gathered from a read- 
ing and considération of the proofs in this case, briefly stated, are as 
f ollows : 

Bankrupt is a corporation with a capital stock of $10,000. 
It was founded by three men, L. D. Lessem, Ben Harris, claim- 
ant, and Max Reinberg. The managing officers of the corporation 
at ail times were L. D. Lessem, président, Max Reinberg, treasurer. 
Each of thèse parties appear to hâve subscribed for one-third of the 
capital shares of the corporation and to hâve paid or pretended to pay 
the purchase price thereof by delivery to the corporation of mer- 
chandise to the fuU value of the shares purchased. In so far as claim- 
ant Harris is concerned, he had a stock of merchandise invoiced at 
$11,636.54. In exchange for his shares in the corporation, he tumed 
over to it merchandise invoiced at $3,700, and also turned over to the 
corporation the remainder of his stock at an agreed price of $7,936.54, 
the invoice price thereof, to be paid for by the corporation in install- 
ments, of which, as appears from the proofs, he had received, before 
bankruptcy intervened, $1,500. A claim in his behalf was presented 
against the estate in bankruptcy for the remainder, $6,436.54, which 
claim was, over the protest and objection of the trustée, allowed in 
full by the référée. 

A review of this order is petitioned by the trustée. It is the con- 
tention of the trustée, while the Harris stock of goods was invoiced 
at $11,636.54, it was not of the actual market value, when received 
by the corporation, of more than 20 per cent, of that sum, on account 
of its character and condition. Therefore the goods, invoiced at 
$3,700, exchanged by Harris for his shares in the company, were 

<Ê=3For other cases see sarne topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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net of the actual value of more than $750, and, as he subscribed for 
shares in the corporation of the value of $3,333.33, he owes the cor- 
poration more tha:n $2,500 on his subscription. And, furthef, the 
goods turned over to the corporation at the agreed price of $7,936.54 
were not of the actual value of more than $1,600, and, as he has 
received of this sum $1,500, he is in fact indebted to the corpora- 
tion in more than $2,000, and, as Harris was one of the managing 
officers of the corporation, creditors are not bound by the price 
agreed to be paid therefor, but that equity will examine into the 
matter and reduce the amount of such demand to a just sum notwith- 
standing the contract between the corporation and himself. 

In this, I think, the trustée is right. It would not do to allow a 
concem to organize, as did the bankrupt in this case, hold itself out 
to the trade as having a capital stock of $10,000, fully paid, and then 
to allow an agreement of purchase, such as was made between its 
treasurer and itself, to stand in the way of doing justice to creditors 
induced to lend crédit to the corporation on the strength of things 
as they appeared, and not as they in fact were. Such rule lies at 
the very foundation of justice and fair dealing. There is no claim 
hère presented by the trustée âgainst Harris for balance due on his 
purchase of shares. On the contrary, the claim hère under considér- 
ation is of Harris on his demand against the corporation, which must 
be allowed in so far only as it is just and équitable. 

The order of the référée is accordingly reversed, with directions to 
find and détermine from the proofs taken, or others which may be 
taken, the fair market value of the goods purchased by the corpora- 
tion from Harris at the time they were so purchased; from such 
amount to deduct the amount by Harris received thereon from the 
corporation, and to allow the remainder, if anything, on the demand, 
leaving open for future détermination the claim of the trustée against 
Harris for his unpaid subscription to the capital stock of the cor- 
poration, to be asserted in appropriate manner if the trustée is so 
advised. Such matter is not in controversy hère. 

It is so ordered. 
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ALBRECHT T. RILET et al. (Circuit Court of Appeals, Nlnth Circuit. 
November 10, 1915.) No. 2483. In Error to the District Court of the TJnited 
States for the Fourth Division of the Terrltory of Alaska. Charles E. Taylor, 
of Idltarod, Alaska, and George W. Saulsberry, of Seattle, Wash., for plara- 
tifl In error. T. C. West, Femand De Journel, and Joseph Rafaël, ail of San 
Francisco, Cal., and Henry Roden, of Idltarod, Alaska, for défendants In er- 
ror. 

PER CURIAM. Motion to dlsmiss writ of error granted, and writ of error 
dismlssed, with costs In favor of défendant In error and against plalntllï in 
error, for the reason that the writ of error was not sued out wlthin one year 
after the entry of the judgment sought to be reviewed. 
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AUTOMATIC MACH. CO. v. PARI^ER. (Circuit Court of Appeals, Ninth 
Circuit. October 19, 1915.) No. 2668. Appeal from the District Court of tha 
Dnlted States for the First Division of tlie Nortliem District of California. 
Drowu, Leicester & Drown and F. M. Parcells, ail of San Francisco, Cal. (Johu 
H. Miller, of San Francisco, Cal., of counsel), for appellant. N. A. Acker, of 
San Francisco, Cal., for appellee. 

FER CURIAM. On motion of Mr. John H. Miller, counsel for appellant, 
an order allowlng appellant to mthdraw and dismiss, wlthout préjudice, etc., 
the appeal heretofore taken by the appellant from the interlocutory decree 
entered on July 26, 1915. Ordered, motion granted and appeal withdrawn 
and dlsmlssed, without préjudice to the rlght of the api)ellant ta prosecute au 
appeal from the final decree in said cause when and as soon as the said final 
decree shall be made and entered. 



CLEIN V. UNITED STATES. (Circuit Court of Appeals, Flfth Circuit Oc- 
tober 26, 19150 No. 2810. In Error to the District Court of the United States 
for the Northern District of Georgia ; William T. Newman, Judge. T. T. Miller, 
H. C. McOutchen, and T. L. Bowden, ail of Columbus, Ga., for plaintlff in er- 
ror. Hooper Alexander, U. S. Atty., and John W. Henley, Asst. U. S. Atty., 
both of Atlanta, Ga. Before FARDEE and WALKER, Circuit Judges, and 
FOSTER, District Judge. 

PER CURIAM. We find no réversible error In the rulings of the court 
on the trial of this case, and from our examination of the évidence we find 
it fully warranted the verdict rendered. The judgment of the District Court 
is aftirmed. 



HAYDEN, STONB & CO. t. HARRIS. (Circuit Court of Appeals, Flfth Cir- 
cuit. October 25, 1915.) No. 2814. In Error to the District Court of the 
United States for the Southern District of Georgia ; Emory Speer, Judge. 
William H. Fleming, of Augusta, Ga-, for plainUfC in error. George S. Jones 
and Orville A. Park, both of Maçon, Ga., for défendant In error, Before 
FARDEE and WALKER, Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. None of the assignmehts of error in thls case are well 
taken, and the verdict seems to be in : accordance wlth the évidence. Tha 
judgment of the District Court Is afiirmed. 



HEYMANN v. HARNESBERGER. (Circuit Court of Appeals, Mfth Cir- 
cuit. October 25, 1915.) No. 2801. Appeal from the District Court of the 
United States for the Southern District of Georgia; Emory Speer, Judge. 
Samuel H. Myers, of Augusta, Ga., and Arthur H. Codington, of Maçon, Ga., 
for appellant. William H. Fleming, of Augusta, Ga., for appellee. Before 
PARDBE and WALKER, Circuit Judges, and POSTER, District Judge. 

PER CURIAM. On a careful examination of this record, we conclude that 
there were no such prejudicial errors in the rulings made in the District 
Court as would warrant a reversai. The decree appealed from la afflrmed. 



HORACE L. WINSLOW CO. v. NATIONAL BOILER WASHING 00. (Cir- 
cuit Court of Appeals, Seventh Clrcwit. May 12, 1915.) No. 2223. Appeal 
from the District Court of the United States for the Eastern Division of the 
Northern District of Illinois. For opinion below, see 226 Fed. 951. Walter 
H. Chamberlin, of Chicago, 111., for appellant Fred Gerlacb, of Chicago. 
111., for appellee. 

PER CURIAM. Dlsmlssed on stipulation of counsel. 
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LEWIS et al. v. PHILIP CARY CO. (Circuit Court of Appeals, Fiftt Cir- 
cuit. October 25, 1915.) No. 2825. Appeal from thie Di.strlct Court of the 
United States for the Southern District of Georgia ; William T. Newman, 
Judge. Clifford L. Andersen, of Atlanta, Ga., for appellant. Henry L. Graves, 
of Atlanta, Ga., for appellee. Before PARDEB and WALKER, Circuit Judges, 
and FOSTER, District Judge. 

PER CURIAM. We find no réversible error in the rulings In this case. 
The decree of the District Court is affirmed. 



MINNEAPOLIS, ST. P. & S. S. M. R. CO. v. COOK. (arcuit Court of Ap- 
peals, Seventh Circuit. October 28, 1914.) No. 2087. In Error to the Di»- 
tract Court of the L'nlted States for the Eastern District of Wisconsin. For 
opinion below, see 225 Fed. 905. W. A. Hayes, of Milwaukee, Wis., for plain- 
tifE in error. D. W. McNamara, of Montello, Wis., for défendant in error. 

PER CURIAM. Judgment affirmed. 



In re SIBGEL. EDWARDS v. APTHEKBR. (Circuit Court of Appeals, 
First Circuit. September 23, 1915.) No. 1140. In Error to the District €ourt 
of the United States for the District of Massachusetts. For opinion below, 
see 223 Fed. 369. 

PER CURIAM. Ordered, upon confession of error by the appellee, the 
decree of the District Court is reversed and set aside, and the case is remitted 
to that court for further proceedings in accordance with law, with costs of 
appeal, and mandate shall issue forthwith. 



SWIFT V. McFARLAND et al. (Circuit Court of Appeals, Fifth Circuit 
October 26, 1915.) No. 2789. Appeal from the District Court of the United 
States for the Northern District of Georgia; WilUam T. Newman, Judge. 
Charles J. Swift, of Columbus, Ga., and Daniel W. Rountree, of Atlanta, 
Ga., for appellant A. W. Cozart and Lester C. Slade, both of Columbus, Ga., 
for appellees. Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

PER CURIAM. On the controlling question on this appeal, the District 
Judge bas elaborately stated the case (215 Fed. 452), and for the reasons 
given in his opinion, and the authorities there clted, we conclude that the 
plea of res judicata was fuUy sustained, and the suit properly dismissed. The 
decree appealed from is affirmed. 



WEBB V. NORMAN. (Circuit Court of Appeals, Fifth Circuit October 
25, 1915.) No. 2782. Pétition to Superlntend and Revise from the District 
Court of the United States for the Northern District of Georgia ; William 
T. Newman, Judge. Owens Johnson, of Atlanta, Ga., for petitioner. J. 
G. Roberts, of Marietta, Ga., for respondent. Before PARDEE and WALK- 
ER, Circuit Judges, and FOSTER, District Judge. 

PER CURIAM. Having fuUy considered the records and briefs in this 
case, we conclude that in and for the reasons assigned by the District Judge 
(219 Fed. 349) the case was correctly ruled. The pétition to superlntend and 
revise is denied. 
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BNGINEBH CO. v. HOTEL ASTOR et al. (Circuit Court of Appeals, Sec- 
ond Circuit. November 20, 1915.) No. 251. Appeal from the District Court of 
the United States for the Southern District of New York. On pétition for re- 

hearing. Denied. For former opinion, see 226 Fed. &19, — O. C. A. . This 

cause came hère before us for argument on May 17, 1915. The suit is the usu- 
al one for alleged infringement of patents. The case was fully presented on 
testlmony includlng prlor patents, etc. It was also earefuUy argued in the 
District Court and hère. The District Court held the patents valld and In- 
fiinged by défendants' device and this court on June 22, 1915, afllrmed tliat 
décision. In October, 1915, défendants filed "pétition for leave to file a sup- 
plemental bill and for a rehearlng." The object sought to be obtalned is the 
présentation in the District Court (or in this court) of testlmony to show 
prier uses of certain spedfied devices, which it is asserted are such as elther 
to négative invention or to require such a construction of the clalms of the pat- 
ents In suit that defendant's device cannot be held to inf ringe. The usual allé- 
gations as to récent discovery of this évidence are made In the pétition and 
supported by affldavits. One of thèse prlor uses is alleged to be the installa- 
tion of draft-regulatlng apparatus at Public Service Electric Company, Pat- 
erson, N. J. ; the other is an installation of fumace regulating apparatus at: 
Liockport, N. X. This latter installation was made by Cassius C. Peck. Benja- 
min Phillips and George E. Stebblns, both of Boston, Mass. (Bertram L. 
Fletcher, of New York City, of counsel), for appellants. Before LACOMBE, 
WARD, and ROGERS, Circuit Judges. 

PER CURIAM. As to the Paterson plant: This was elaborately described 
in a technical periodlcal, the Electrical Engineer, in Its issue of December 8, 
1896. That article indicated that in the Paterson Installation there was a 
rotary blower and an automatic damper regulator. It would seem that any one 
reading that article who was interested In the questions litigated In this cause 
might well suppose it would be worth while to Investlgate the plant to see if 
the partlcular combination there installed was helpful to his side of the argu- 
ment. That Investigation could hâve been as readlly made two or three years 
ago as it can now. As to the Lockport plant: Défendants In argument relied 
strongly on a Britlsh patent, No. 11,033 of 1893, to Cassius C. Peck; his ad- 
dress being glven as Bllwanger & Barry Building, Rochester, N. Y. He has 
ever since reslded in Rochester, and is the person who installed the Lockport 
plant, seeklng to avail of his patent as an anticipation of the patents in suit. 
It would be the natural thlng to do to interview him as to any installations of 
his patented device and as to any modifications of it which might hâve been 
introduced In installing and operatlng it. This could hâve been done quite as 
well before the cause was presented to the District Court as it can now. The 
pétition is denied. 
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